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Arabuluculuk, Rus hukukunda yeni bir olgu degildir. Hukukcu-

lar Rusya’nin yasama tarihinde arabuluculugun gelisim siirecini genel-
likle dort ana doneme ayirarak aciklarlar.

1. Erken donem (1200’lerin sonu —1800’lerin ortast). Arabulu-
culugun ge¢misi XIII. ylizy1la kadar uzanir. Uyusmazliklarin bir araciile
bariscil yollarla ¢oziimii ilk kez agac kabuklan {izerindeki yazilar (No-
vgorodskaya 1281-1313, Pskovskaya 1397), III. Ivan tarafindan hazir-
latilan Sudebnik (1497) ve Sobornoe
Kanunu (Sobornoe ulozhenie - 1649)
gibi cesitli hukuk kaynaklarinda (gok
genel olarak) anlatilmaktadir. Daha
sonra Biiyiik Katerina bir dizi karar
citkarmis ve “il vicdan mahkemeleri”-
ni kurmustur (1775 - 1862). Bu mah-
kemelerde, hukuk davalar1 (ticaret,
aile, vb.), bazi ceza davalar (kiiciikle-
ri, akil hastalarini ilgilendiren, vb.) ve
taraflarin dava dilekgelerini ‘vicdan
mahkemelerine’ sunmay1 sectigi di-
ger davalar goriilmekteydi. Davanin
bu mahkemelerde sonuclandirilama-
mas! halinde, taraflar olagan mahke- Daria V. CHERNYAEVA
melere yonlendirilmekteydi.

2. Gelisme Donemi (1800-1917 lerin ortasy). Bu donemde, ara-
buluculuk daha detayli olarak diizenlenmistir. Ornegin; 1864 tarihli
Hukuk Muhakemesi Usul Kanunu'na “uzlasma incelemesi” hakkinda
ayrica bir boliim eklenmistir.

3. Sovyet doneminde gerileme ve kisitlamalar (1917 — 1991).
Bu dénem arabuluculuk agisindan oldukca talihsiz bir donem olmus-
tur. Geleneksel uzlasma, “sinif miicadelesinin” genel itibariyle kat1 ya-
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pisina ters diisen “gecmisten kalan bir iz” ve “kapitalist icad1” olarak
goriilmeye baslanmistir. Yargilama siireci davalinin suclu olduguna
dair delil bulma egilimi cercevesinde oldukca sorusturma odakli bir hal
almigtir. 1923 tarihli Hukuk Muhakemeleri Kanunu (Genel olarak Sov-
yet rejiminde bir rahatlama dénemi olarak bilinen ve nispeten kisa bir
donem olan “Yeni Ekonomik Politika” déneminde yiiriirliige girmistir)
taraflarin uyusmazliklarini bariscil yollarla ¢ozmelerine imkan vermis
olsa da, bu yaklasimin ne zaman uygulanabileceginin karar1 hususunda
mahkemelere genis bir takdir yetkisi tanimigtir. Ayrica, Yiiksek Mah-
keme Genel Kurulu'nun kararlar1 da, mahkemeleri yalnizca “kiiciik
oOlcekli” hukuk uyusmazliklarinin bariscil yollarla ¢éziimlenmesine yo-
neltmistir.

Savas sonrasi donemde, 1964 tarihli Hukuk Muhakemeleri Ka-
nunu yiiriirliige girmistir. Bu kanun Sovyet yasama tarihinde taraflar
arasinda yapilan sulh anlagsmasinin mahkemece tasdik edilmesinin
davanin sonuclandirilmasi yolunda miistakil bir sebep kabul edildigi
ilk kanundur. Bu kanun ayni zamanda uyusmazhgin bariscil yollarla
coziilmesine iligskin daha detayh hiikiimler de icermektedir (6rnegin;
sulh anlasmasinin mahkemece tasdik edilmesi icin gerekli kriterler, an-
lasma metni hazirlama usulii, vb.).

4. Modern donem (1991 - giintimtiz). 2010 yilindan 6nce uzlas-
ma/arabuluculuk hakkinda miistakil bir mevzuat bulunmamaktaydi.
Daha sonra, 27 Temmuz 2010 tarihinde “aracinin katilimiyla alternatif
uyusmazhik ¢oziimii usulii (arabuluculuk usulii)” hakkinda 193-FZ sa-
yili Federal Kanun yiiriirliige girmistir ve bu tebligde bu kanunun ince-
lenmesi amaclanmaktadir.

I. Rus is Kanunu’nda “is arabuluculugu” 6rnekleri

Rus Is Kanunu, 2001 yilindan bu yana yiiriirliiktedir. Bu kanun
genel Arabuluculuk Kanununun ¢ikarilmasindan on yil 6nce kabul edil-
migtir.

Su anda Rus mevzuatinda ‘arabuluculuk’ olarak adlandirilan
yonteme benzer iki uyusmazlik ¢éziim usulii bulunup, bunlar en bas-
tan itibaren bu Kanun kapsaminda yer almistir: (a) uyusmazlik ¢dziim
siirecinde bir ara asama olarak ‘aracinin katilimiyla toplu is uyusmaz-
liklarinin degerlendirilmesi (Is Kanunu m. 403) ve (b) bireysel is uyus-
mazhk ¢ozliimiinde, uyusmazlik is uyusmazliklar1 komisyonuna sunul-
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madan 8nce ilk asama olarak ‘dogrudan miizakere’ (Is Kanunu, m. 385,
f. 2).

Bu iki usul, Arabuluculuk Kanununda halihazirda tanimlandig:
haliyle ‘genel” arabuluculuk ile bir takim ortak 6zelliklere sahiptir. Bun-
larin tiimii tabiat1 geregi yarg: disi yollardir ve uzlastirma amacini tasir.

Ancak, ‘genel’ arabuluculuk uyusmazliklarin yargi yoluyla ¢ozii-
miine alternatif olarak kullanilirken, toplu is uyusmazliklarinda ‘araci
ile birlikte degerlendirme’ i¢in aynis1 s6z konusu degildir. Rusya ka-
nunlarina gore, ‘arac ile birlikte degerlendirme’ hicbir yargisal deger-
lendirme icermez. Bu nedenle, bu tiir uyusmazliklar i¢in, ‘araci ile bir-
likte degerlendirme’ gecerli bir secenek degil, daha ziyade her biri yarg:
dis1 ve uzlastirici nitelikte olan genel yontemlerden biridir.

Bahsi gecen maddelerden ikincisi (dogrudan miizakere) ile ilgili
olarak, Kanunda resmi bir tarif veya ac¢ikca tanimlanan bir usul yer al-
mamaktadir. Kanunda bununla ilgili olarak bahsi gecen tek sey, bunun
gerceklestirilebilecegi ve basarili olana dek anlasmazligin ‘bireysel is
uyusmazhgr’ olarak degerlendirilmeyecegidir.

II. Arabuluculuk Kanunu’nda ongoriilen arabulucu-
luk ile is Kanunu hiikiimlerinde toplu is uyusmazhklari icin
ongoriilen “arabuluculuk benzeri uygulama”: Bagdasmayan
kavramlar

Yukarida belirtildigi {izere, ‘genel’ arabuluculuga benzeyen ve
Kanunda o6ngoriilen uygulanabilir nitelikteki tek usul, miinhasiran
toplu is uyusmazliklarinin ¢oziimiine iligkindir. Bu usuliin, bireysel is
uyusmazliklarinin ¢oziimiinde gecerli bir mekanizma gelistirilmesine
temel teskil etmesi veya cercevesinin bireysel istthdam uyusmazlikla-
rinin ¢ozlimiinii de kapsayacak sekilde genisletilmesi makul goriinebi-
lir. Ancak, bu kavrami daha yakindan inceledigimizde (bilhassa ‘genel
arabuluculuk’ile kiyaslandiginda), neden bdyle bir isleve kavusmasinin
kavramsal acidan tavsiye edilmedigi daha iyi anlasilabilir.

Elbette, bu iki usul bazi ortak dzelliklere sahiptir. Ornegin, hem
toplu is uyusmazhiginin araci ile degerlendirilmesi hem de ‘genel’ ara-
buluculuk ihtiyarilik, gizlilik, isbirligi, taraflarin esitligi, tarafsizlik ve
bagimsizlik! gibi benzer ilkelere dayanmaktadir. Ancak, ‘genel” arabu-

1 Calisma ve Sosyal Koruma Bakanh@i’nin 15 Aralik 2014 tarihli 1041 sayili Emri.
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luculuk nesnel olarak bire bir bu ilkelere dayanirken, toplu is uyusmaz-
Iiklar1 ¢oziim yollarinin daha ziyade 6znel gereklilige dayandig goriil-
mektedir: Taraflarin, aracinin yetkinligini, nesnelligini, tarafsizligini ve
bagimsizligini kabuliiniin, aracinin ‘islevini etkin sekilde ifa etmesi’ icin
gerekli oldugu ifade edilir.

Hem genel olarak hem de toplu is uyusmazliklarinda arabulu-
culuk usuliine taraflar rizasiyla bagvurulur. Arabulucunun kim olacagi
taraflarca kararlastinlir (Is Kanunu m. 403 ve Arabuluculuk Kanunu
m. 9). Ancak, taraflar arabulucu adayini belirlemede zorluga diiser-
se, belirli bir ‘li¢lincii taraf’ tavsiyede bulunabilir; s6z konusu {iciincii
taraf ‘genel’ arabuluculukta farkli toplu is uyusmazliklari ¢éziimiinde
ise farklidir. Bu baglamda, toplu is uyusmazliklarinda, uyusmazlik
coziimiinden sorumlu miiessese bir kamu kurumu iken (Is Kanunu,
m. 403 f. 2) ‘genel’ arabuluculukta {i¢lincii kisi, arabuluculuk usuliiniin
gereken sekilde uygulanmasinda uzman devlet dis1 bir kurulustur (Ara-
buluculuk Kanunu m. 9 f. 2).

Ayrica, taraflarin arabulucunun kim olacagina karar ver-
me siireleri de farklilik géstermektedir. Toplu is uyusmazliklarinda,
arabulucunun kim oldugu cok kisa bir siirede belirlenir (en fazla 2 is
giinii icinde) ve uyusmazligin kendisi ise arabulucunun idare tarafin-
dan gorevlendirilmesinden itibaren katiyen en gec¢ 3 is gilinii i¢inde, di-
ger toplu calisma iligkileri diizeyinde ise en gec 5 is giinii icinde ¢oziiliir
(Is Kanunu m. 403). Buna karsin, ‘genel’ arabuluculuk icin kanunla be-
lirlenen siire daha esnektir: en fazla 180 giin (veya uyusmazlik mahke-
meye veya tahkime intikal ettikten sonra en fazla 60 giin) siirebilir.

Arabulucu roliinii {istlenenlerin karsilamasi gereken sartlar da
farklilik géstermektedir. Toplu is uyusmazliklarinda, bagimsiz bir kisi
arabuluculuk yapabilirken (58 sayil1 Tiiziik, 6. fikra) ‘genel’ arabulucu
Arabuluculuk Kanununda (15 ve 16. maddelerde) belirtilen birtakim
sartlar1 karsilamak zorundadir.

Toplu is uyusmazliklarinda arabulucu, uyusmazligin ¢oziim ile
ilgili 6neriler sunabilirken (58 sayili Tiiziik, 12. fikra) ‘genel’ arabulucu-
larin, uyusmazhgin taraflarina dénceden belirlenmis fikirler/c6zlimler
teklif etmeleri yasaklanmistir (Arabuluculuk Kanunu, m. 11 f. 5). Hem
genel olarak hem de toplu is uyusmazliklarinda, arabulucu uyusmazhg:
cozmez ve uyusmazlik ¢oziimii hakkinda bir karar tesis etmez. Arabu-
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lucunun asli gorevi, taraflarin ‘yapic diyalog temelinde’ karsilikli kabul
edilebilir bir ¢ézlim bulmalarina yardime1 olmaktir.

Her iki durumda da, uyusmazlik taraflarin karsilikli kabul et-
tikleri kararin yazilmasi ile ¢ozlimlenir. Ancak, toplu is uyusmazlig
taraflarinin herhangi bir karar alamamasi veya giindem maddelerinin
yalnizca bir kismina karar vermeleri halinde, anlagsmaya varilamayan
hususlar ihtilaf protokoliine kaydedilir (Is Kanunu, m. 403 f. 5; 58 sa-
yili Tiiziik, 11. fikra). ‘Genel’ arabuluculukta, iizerinde anlasilamayan
konularn (ihtilaflarin) ayr1 bir belgede yazili olmasi gerekmez (Arabu-
luculuk Kanunu, m. 14).

Tiim bunlar, akademisyenleri ‘genel’ arabuluculugun mevcut
haliyle toplu is uyusmazliklarinda yasak olmadigina inandirir. Toplu
is uyusmazliklarinda arabuluculugun usuliine iliskin konular, ‘genel’
arabuluculuk yonteminden farklidir; Arabuluculuk Kanunu ile ‘genel’
arabuluculugun toplu is uyusmazliklarinda uygulanmasi yasaklanmaz,
ancak esas mesele sudur ki bu uyusmazliklar kanun kapsaminda yer
almaz. Toplu is uyusmazliklarinin ¢oziimiine iliskin hiikiimler, miin-
hasiran Is Kanununda (61. madde) éngdriilmiistiir.

III. Rusya’da arabuluculugun is uyusmazhklarma uy-
gulanmasi

Uygulama kosullan katidir. Mahkemeler nadiren taraflara ara-
buluculuk teklif etmektedir ve tasdik edilen arabuluculuk uygulanma-
mis sulh anlagmalarinin sayisi arabuluculuk sonucu ortaya c¢ikan an-
lagsmalardan halen fazladir (ve bunlardan ¢ok azi is konulan ile ilgili
anlagmalardir). Hizh ‘adli’ arabuluculuk, en popiiler arabuluculuk sek-
lidir ve konusu daha ziyade aile ve arazi meseleleridir. Arabuluculuga
basvurulan is uyusmazliklar1 genellikle karsi iddialarin ibraz edildigi
uyusmazhklardir. Is iliskisinin tespiti, hukuka aykin fesih, ise iade, di-
siplin cezalarinin affi, birikmis maaglarin 6denmesi ve manevi tazmi-
nat? bu tiir uyusmazliklarin konular1 arasindadir.

Is uyusmazliklarinda arabuluculuga halen nadiren basvurulur.
Ornegin, hukuk danismanhg ve arabuluculuk hizmetleri veren Rus
mengeli kar amaci giitmeyen bolgesel bir ortaklik (Sibirya Arabulucu-
luk ve Hukuk Merkezi, http://www.mediacia.com/), 2013 yilinda isten

2 01.04.2015 tarihli Rusya Federasyonu Yiiksek Mahkemesince onaylanan 2013-2014 yillar i¢in Arabuluculuk Ka-
nununun yargida uygulanmasi hakkinda bilgilendirme.
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cikarma ile ilgili yalnizca 3 tane is uyusmazligina dahil oldugunu belirt-
migtir.

Bilim insanlari, arabuluculugun is uyusmazliklarinin ¢oziimii
pratigine bu derece yavas entegre olmasi ile ilgili birtakim gerekce-
ler ortaya koymaktadir. Bunlar arasinda; aciklayici bilgi, yaygin uy-
gulama ve tanmitim eksikligi yer almaktadir. Bu durum nihayetinde
is uyusmazliklarinda arabuluculuk yabanci bir hukuk sisteminden
akildan yoksun bigcimde 6diin¢ alinmig ‘yabanct’ bir fikir olarak algi-
lanmaktadir. Insanlar, arabuluculugun avantajlari ve usulleri hak-
kinda fikir sahibi degildir ve bu nedenle de bu ydntemin kullanimi-
na dair kisisel gerekceler olusturmazlar. Hatta kisiler bu yOntemi
kullanmak istediklerinde dahi nereden baslayacaklarini bilmezler.

Arabuluculuk Kanununun yiiriirliige girdigi yilin sonunda, Hii-
kiimet tarafindan arabulucularin yetistirilmesine yonelik programs3
baslatilmis olsa da, giivenilir profesyonellerin (arabulucularin) sayisi
halen yetersizdir.

Bu program mesleki takviye kursudur ve biinyesinde {i¢ farkl
program barindirir, programlardan her birinin basari ile tamamlanma-
st sonucu ileri diizey egitim sertifikasi verilir.

« Arabuluculuk. Temel egitim (her biri 40 oturum/saatlik 3 mo-
diil, bunun 12 saatinde aile, is, sirketler ve diger uyusmazlik konu-
larina yogunlagihir).

« Arabuluculuk. Arabuluculuk uygulamasinin 6zellikleri (toplam-
da 312 oturum/saatlik 10 modiil, 30 saati miinhasiran is uyusmaz-
liklarina yogunlasir).

« Arabuluculuk. Arabulucu egiticilerin egitimi kursu (her biri 36
oturum/saatlik 4 modiil).

Model Programda, ii¢ programin her birine iligskin yaklagik bir
egitim icerigi verilir. Kursiyerler, tiim programi tamamladiklarinda
mesleki takviye sertifikasi (diploma) alirlar. Bu program uygulanmaya
basladiktan sonra birkag ay i¢inde, Egitim ve Bilim Bakanligi model
programa dayanan gercek bir Programi onaylamistir¢. 2014 yilinda Ca-

3 3 Aralik 2010 tarihli 969 sayili Rusya Federasyonu Hiikiimet Karari. Kanun ile ayni tarihte yiiriirliige girmistir:
1 Ocak 2011.
4 Egitim ve Bilim Bakanlhigi'nin 14 Subat 2011 tarihli 187 sayih Emri.
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lisma ve Sosyal Koruma Bakanligi, arabuluculuk alaninda uzman kar
amaci giitmeyen birkac kurulusun, énde gelen Rus {iniversiteleri ve
Rusya Sanayiciler ve Girisimciler Birligi ile isbirligi icinde gelistirdigi
‘arabuluculuk uzmani (arabulucu)® meslek standardini onaylamis-
tir. Bu standartta, ii¢ farkl yeterlilik diizeyi ve bu diizeylerin islevleri
tanimlanmaktadir. Bu standardin ve genel olarak diger standartlarin
2012 yilinda iscilerin yeterliligine iliskin olarak Is Kanununda yapilan
degisiklikler geregince onaylanip onaylanmadigi halen tartismalidir.
Ancak program uygulamasinin hizi ve kapsami, halen yapilmasi gere-
ken cok sey olduguna isaret etmektedir.

Bu model temelinde gelistirilen kursa katilanlarin ¢ogunlugu
olmasa da bircogu avukattir ve bu durum baz1 zorluklar1 beraberinde
getirmektedir. Hukuk egitimi almis arabulucular, avukatlik, hukuk da-
nismanlhig ve sirket danismanlig: tecriibelerinin, “avukat” diisiince tar-
zindan “arabulucu” diisiince tarzina “gecisi” engelledigini ve bunun da
elde edilen bilgi ve becerilerin uygulanmasina ket vurabilecegini ifade
etmektedir.

Bir diger sorun ise, taraflarin ve avukatlarin arabuluculuga mu-
halefet etmesidir. Rusya’da is uyusmazliklarinin taraflar1 genellikle
yargilama masraflarindan muaf tutulur, ancak arabuluculuk i¢in ayni
durum gecerli degildir. Bu nedenle de arabuluculuk masraflar1 kay-
beden tarafa yliklenemez. Hal bdyle iken, arabuluculuk masraflari ta-
raflarca gereksiz ve geri alinmasi miimkiin olmayan sebepsiz masraf
olarak degerlendirilmektedir.

Avukatlar ise bunu zincirin diger ucunda hissetmekte, arabulu-
culuk iicretlerini mahkemede dava acilmis olsaydi dogrudan elde ede-
cekleri gelirin telafisi olarak gérmektedir. Bu arada, bu konu Rusya’da
faaliyet gOsteren arabulucularin pek cogunun eskiden avukat olmasi-
nin veya hukuk egitimi veya ge¢cmisine sahip olmasinin nedenlerinden
biri olabilir.

Ayrica uygulayicilar tarafindan sayilan sebepler arasinda ara-
buluculuga basvurulan hallerde dahi is uyusmazliklarinin ¢oziimiinde
beklenen etkinin elde edilememesi ve arabuluculuk miizakerelerinde
istifade edilecek uygun ve/veya resmi olarak tahsis edilmis mekanlarin
bulunmamasi gibi teknik imkansizliklar da yer almaktadir.

5 Cahgma ve Sosyal Koruma Bakanligi'nin 15 Aralik 2014 tarihli 1041 sayih Emri.
6 3 Aralik 2012 tarihli 236-FZ sayih Federal Yasa.
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Bunun yani sira, sosyal ve kiiltiirel nedenler de mevcuttur ve
bu nedenler arasinda iki temel davranigsal meseleye deginilmektedir:
(a) paternalizm ve ihtiyari uyusmazlik ¢oziim geleneginin/Kkiiltiiriiniin
kaybolmasi, (b) ‘Sovyetler’in toplumsal hosgoriisiizliik gelenegi.

Baslangictan itibaren bu derece hosgoriisiiz bir ortamda, arabu-
luculugun zorunlu olmamasi, onun ‘gereksiz ve faydasiz’, ‘vakit kaybr’
olarak ve kendisine saygisi olan ciddi bir kisinin davranis tarzina iligkin
geleneksel algiya genel itibariyle yabanci goriilmesine sebep olmakta-
dir. ‘Kazan-kazan’ ¢6ziim yontemi fikri, genellikle ya aldatici ve mani-
piilatif ya da neredeyse kazanilamaz veya en iyi tabirle istenmeyen bir
anlagsma (6rnegin; ‘her iki taraf icin de esit diizeyde rahatsizlik verici
bir ¢dzlim’) olarak degerlendirilmektedir. Kisinin kendi tutumundan/
bakis acisindan uzaklasan her tiirlii adimi yenilgi olarak kabul eden
‘macoluk’ halen oldukc¢a yaygindir. Kisinin diisiincelerini digerlerine
dayatmasi, dayatilan diisiince kendi savunucusuna cok az fayda sag-
lasa dahi, her iki taraf icin de en iyi veya en azindan en uygun ¢ozii-
miin bulunmasindan daha ‘onur verici’ bir sonug olarak goriilmektedir.
Cekisme, catisma ve yiizlesme; halen ¢cogu durumda anlasma, diyalog
ve uzlagsmaya kiyasla daha olgun, daha giiclii ve sorumlu bir davranis
olarak degerlendirilmektedir. Otoriter rejim, itaat ve zulmiin uzun yil-
lar hiikiim siirdiigii bir toplumda arabuluculugun zorunlu olmamasi
kisileri bir nebze Kisisel 6zgiirliik unsuru olarak algilanan ‘gézardi etme
ozgiirliigii'nden faydalanmaya kigkirtir.

Son olarak, birtakim asikar ve dogrudan hukuki engeller mev-
cuttur. Bunlardan biri de, Is Kanununda is uyusmazliklarinda arabu-
luculuga dair herhangi bir hiikiim bulunmamasidir. Arabuluculuk Ka-
nunu yiiriirliige konuldugunda diger pek ¢ok kanunda (Medeni Kanun,
Hukuk Muhakemeleri Kanunu, Idari Yargilama Usulii Kanunu vb.) de-
gisiklik yapilmis ancak Is Kanununda herhangi bir degisiklik yapilma-
mistir.

Ayrica, genel nitelikteki Arabuluculuk Kanununda is uyusmaz-
liklarinin kendine has 6zelliklerinden bahsedilmemektedir (6rnegin;
is iliskisinde bagimlilik ve denetim iligkisi vb.). Bu nedenle, su an eli-
mizde olan bireysel is uyusmazliklarinin ¢éziimiinde kullanilamayan
‘is arabuluculugu’ ve is uyusmazliklarinin c¢éziimiinde uygulanma-
s1 zor ‘genel’ arabuluculuk usuliiniin tuhaf bir kombinasyonudur. Is
uyusmazliklarinda arabuluculugun etkin sekilde uygulanmasi icin her
iki mevzuatta da degisiklik yapilmasi geregi agikca goriilmektedir.

96



IV. lyilestirilebilecek Hususlar Nelerdir?

Kiiltiir ve geleneklerin degistirilmesinden ziyade mevzuatin de-
gistirilmesinin daha kolay oldugu aciktir. Akademisyenler ve uygula-
macilar birtakim mevzuat degisikligi onerileri hazirlamistir.

Ik olarak, Is Kanunu yalnizca toplu uyusmazlhiklar icin degil
ayni zamanda bireysel uyusmazliklar i¢in de arabuluculugun mesru
(ve tercih edilebilir) bir ¢oziim yontemi oldugunu alenen 6ngormelidir.
Arabuluculuk Kanunu, su anda Kanunda 6ngoriildiigii haliyle yalniz-
ca “ig iligskilerinden dogan uyusmazliklar1” degil tiim is uyusmazliklar
tlirlerini icerecek sekilde tadil edilmelidir. Bunun sebebi, dogrudan is
iliskisinden kaynaklanmayan ancak bir sekilde is iligkisi ile baglantili
olarak ortaya cikan uyusmazliklarin da var olmasidir. Ornegin; kirala-
ma usulleri, kurum i¢i mesleki egitim, ciraklik anlagsmalari, maddi yii-
kiimliiliiklere iliskin bazi konular vb. ile ilgili uyusmazliklar vardir.

Ayni zamanda, her iki kanun da belirli durumlarda arabulucuk
yonteminin kullanilmasini yasaklayacak sekilde yeniden diizenlenme-
lidir. Ornegin; 6zel bir devlet kurumu tarafindan degerlendirilen ve fe-
deral mevzuatta ongoriilen zorunlu standartlara dayal olan is kazalari
uyusmazliklart mevcuttur.

Her iki kanunun, uyusmazlik ¢oziimiinde konu yargiya tasinma-
dan 6nceki asamada arabuluculugun uygulanmasina iligkin hiikiimler
eklenerek degistirilmesi mantikhidir. Is uyusmazligi icin bu diizenle-
me, uyusmazliklarin is uyusmazliklan ¢6ziim komisyonu aracilifiyla
coziilmesine iliskin hiikiimdiir (Is Kanunu, m. 382). Komisyon, taraf-
larin arabuluculuk usuliinii kullanmay1 kabul etmeleri halinde uyus-
mazlik degerlendirmesini ertelemeyebilmelidir ve ayrica bu komisyona
taraflarin ¢oziime ulastig1 arabuluculuk anlagsmasini tasdik etme yetkisi
de verilebilir. Is Kanununda, is sézlesmesinin mesru maddeleri arasin-
da arabuluculuk hakkinda da bir hiikiim yer almalidir. Arabuluculugun
hukuki statiisiiniin muglak olmasi ve bu usul sonrasinda yapilan anlas-
manin hukuki etkisinin net olmamasindan dolay, is uyusmazliklarinda
arabuluculugun yargi disinda uygulanmasiyla ilgili sorun vardir. Uyus-
mazlik taraflarca belirlenen calisma kosullariyla iligkiliyse, bu tiirden
bir anlasma hizmet akdini destekleyici bir anlagsma olarak kabul edi-
lebilir (is sozlesmesine benzer ancak is kanununda farkl bir anlagsma
kategorisinde yer alan anlasma- Is Kanunu m. 72). Ancak, diger du-
rumlarda bu yaklasim ise yaramamaktadir. Bu nedenle de, bu tiirden
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bir anlasmanin statiisii, Is Kanununda ve miimkiinse Arabuluculuk Ka-
nununda acik bir sekilde belirtilmelidir.

Mahkemeleri anlagsmalarin tasdik edilmesinden kurtarmak
amaciyla, bazi bilim insanlari bu tiirden anlasmalarin oldugu gibi yii-
riirliige girdiginin kabul edilmesini 6énermektedir. Diger bilim insanlar
ise, yliriirliik konusunun goniillii arabuluculuk fikrine uygun olmadig-
n1 belirtmektedirler. Pek cok kisi ise yargi disinda yapilan anlagsmalarin
noter tarafindan onaylanmasi gerektigini ve noterlere de bu yetkinin
verilmesi gerektigini diistinmektedir.

Is uyusmazhgina iliskin 6zel dikkat gerektiren hususlardan biri
de, usule iliskin siire sinirlamalaridir. Genellikle Rus Is Kanunu, is
uyusmazliklarinin hem is uyusmazliklar1 komisyonunda hem de mah-
kemelerde ¢oziime kavusturulmasinda atilacak usul adimlar i¢in daha
kisa siireler dngdrmektedir. Her iki kuruma da, taraflarin arabuluculuk
yontemine basvurmalar1 halinde ¢ézlimii resmi olarak erteleme yet-
kisi vermek mantiklidir. Arabuluculuk siirecinde gecen siire, su anda
Medeni Kanunda (m. 202(3)) ongoriildiigii izere, iddianin komisyona
veya mahkemeye sunulmasi icin taninan siireden hari¢ tutulmalidir.
Bu husus, adalete erisime iliskin anayasal hakka tamamen uygun ola-
rak kanunda acik bir sekilde garanti altina alinmalidir (Anayasa m. 46

ve 47).

Is iliskilerinde in favorem laboratoris ilkesini ortaya koyan Is
Kanununun 9. maddesinin degistirilmesine yonelik tavsiyeler de mev-
cuttur. Bu tavsiye, bu ilkenin arabuluculuk sonucunda varilan anlasma-
lara da uygulanabilir olacak sekilde degistirilmesi yoniindedir. Burada
amac, bu tiir anlasmalarda calisanin kendi kanuni haklarindan feragat
etmesine kars1 korunmasidir. Ancak, Kanunun bu maddesinin is ilis-
kilerinde genel olarak uygulandigini, yani Kanun kapsaminda yer alan
tiim iliskiler ve sozlesmeler icin halihazirda uygulanabilir oldugunu ve
bu nedenle de bu tiir bir aciklamaya gerek olmadigini belirtmemiz ge-
rekir.

Is uyusmazliklarinda mahkeme dis1 ve tahkim dis1 arabuluculuk
anlagsmalarinin (arabuluculuk yOntemi sonucunda ortaya cikan
anlagmalar) hukuki niteligi ile ilgili de bir sorun bulunmaktadir. Su an
itibariyle, hukuk konularina iliskin bu tiir anlagsmalar Medeni Kanun
kapsaminda yapilan islemler olarak degerlendirilmistir; bu da ashn-
da, anlasmanin hiikiimlerinin ihlal edilmesi veya sozlesmenin uygun-
suz yiiriitiilmesi halinde tiim Medeni Kanun ¢6ziim yollarinin (telafi,
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borcun devredilmesi, borg affi, borcun mahsubu, tazminat vb.- Medeni
Kanun 409, 410, 414, 415. maddeleri ve 59. Boliim) uygulanabilir ol-
dugu anlamina gelmektedir. Anlasmanin ifa edilmemesi veya uygun-
suz bir sekilde ifa edilmesi sonucunda ihlal edilen haklarin korunmasi,
Medeni Kanun kurallar1 uyarinca gerceklestirilir. Ancak, is konularina
iliskin arabuluculuk anlasmalari (arabuluculuk yonteminin sonucunda
yapilan anlagsmalar) Medeni Kanun kapsamina giren islemler ola-
rak degerlendirilemez ciinkii bu anlasmalar Rus Medeni Kanununun?”
diizenledigi konular disindaki hususlarda yapilmaktadir.

Yukarida bahsedildigi iizere, bir arabuluculuk anlasmasi, so-
nuclandirilan uyusmazligin taraflarca belirtilen is sozlesmesi hiikiim-
lerinden kaynaklanmasi halinde, bu is sozlesmesini destekliyici bir
anlagsma olarak degerlendirilebilir. Aksi takdirde, 6rnegin uyusmazlik
sozlesmenin sona ermesinden daha uzun bir siireyi kapsiyorsa, bu yon-
tem uygulanamaz. Bu yiizden, bazi bilim insanlar1 is uyusmazliginin
¢coziime kavusturulmasinin bir sonucu olarak imzalanan arabuluculuk
anlagsmasinin statiisiiniin ve bu anlagmanin taraflarca yerine getiril-
memesinin hukuki sonucunun net bir sekilde belirtilmesi suretiyle Is
Kanununun yeniden diizenlenmesini tavsiye etmektedir.

Ayrica, arabuluculugun gercekten bir is uyusmazligi ¢oziim
yontemi olarak yerlestirilmesi ve tesvik edilmesi icin atilmasi gereken
birtakim yasal olmayan adimlar vardir. Cogu profesyonel, bir uyusmaz-
ligin ¢oézlimiinde taraflara arabuluculuk yontemine basvurmalari tavsi-
yesinde bulunan yargiclar ve arabulucularin kendileri i¢in ilave ve daha
ciddi bir egitimin gerekli oldugunun altin1 cizmektedir. Arabulucularin,
hem mahkemede hem de mahkeme disinda arabuluculuk ydnteminin
uygulanmasi konusunda daha cok pratige ve deneyime ihtiyaclar1 var-
dir; buna karsilik, arabuluculuk i¢in hem profesyoneller hem de kamu-
younda genis capli bir tanitim yapilmasi gerekmektedir. Bunun yani
sira, arabuluculugun bir secenek olarak mevcut oldugu yerler ve dava-
larda halkin erisimine {icretsiz sunulan arabuluculugun kullanilmasina
iliskin daha fazla bilgi ve tavsiye sunulmalidir.

Devlet Dumasina (Rusya Parlamentosu), Arabuluculuk Kanunu
ve diger ilgili kanunlarda degisiklik yapilmasina dair baz yasa tasari-
lar1 sunulmustur. Ancak, bu yasa tasarilarindan yalnizca bir tanesinde

7 Medeni Kanunun 2 (1). maddesine gore, Rus Medeni Kanunu yalmzca; taraflarin esitligi, 6zerklik ve miilkiyet 6z
veterliligine dayal iligkileri diizenlemektedir ancak is iligkileri geleneksel olarak galiganin igverene tabiiyetine day-
ah iligki olarak goriilmektedir. — Bakimz: f.i.: Tal L.S. Civilistic research. St. Petersburg, 1913 (reprinted in 2006);
Golovina S.Yu. Problems of mediation application in employment disputes resolution //Russian Legal Journal.
2013. No. 6. pp. 119-126.
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is uyusmazliklarinda arabuluculugun uygulanmasina yonelik sorunlara
deginilmektedir ve hatta bu yasa tasarisi bile bu konuya dolayl bir se-
kilde ve yalnizca sorunlardan bir tanesine, yani bir uyusmazligin mah-
kemeye sunulmasina iliskin siire kisitlamasina deginmektedir.

Sonug

Su an itibariyle, is hukukunda arabuluculuk y&nteminin
kullanilabilecegi hukuki ortamin iyilestirilmesi ic¢in ii¢ temel yontem
onerilmektedir. Hukukcu bilim insanlar1 daha kesin fikirler 6nermek-
tedir.

(1) Ilk 8neri, Is Kanununun ve Arabuluculuk Kanununun

- Bazi durumlarda arabuluculuk yonteminin kullanilmasi-
nin yasaklanmasina iligkin hiikiimlerde (6rnegin; 6zel bir devlet
kurumu tarafindan degerlendirilen ve zorunlu standartlara da-
yali olan ig kazalarina iligkin ihtilaflarda) agikligin saglandig,

- Arabuluculugun, uyusmazlik ¢éziimiinde konu yargiya
tasginmadan onceki asamada da uygulanabilmesinin miimkiin
kilindig1 (is uyusmazligi icin ve muhtemelen is uyusmazliklan
komisyonunda - Is Kanunu m. 382),

- Arabuluculuk siirecinin sonucunda yapilan anlagmalarn
hukuki statiisii ve hukuki neticesinin acik bir sekilde tanimlan-
digs,

- Mahkeme dis1 ve tahkim dis1 arabuluculuk anlasmasinin
(arabuluculuktan dogan anlasma) hukuki niteliginin net bir se-
kilde agiklandig

hiikiimlerin eklenmesi suretiyle degistirilmesidir.

(2) Is Kanununa arabuluculuk kavraminin ilave edilmesi ve ara-
buluculugun bireysel is uyusmazliklarinin ¢éziimiinde mesru ve hatta
tercih edilen bir yontem olarak taninmast yoluyla Is Kanununun degis-
tirilmesine yonelik 6neriler de mevcuttur. Bunun akabinde, is s6zles-
mesinin icerigine iliskin Kanun hiikiimleri, ‘arabuluculuk hiikmiiniin”
is sozlesmesinin mesru bir maddesi oldugu ifadesinin eklenmesi sure-
tiyle tadil edilmelidir.

Yapilan degisiklikler dogal olarak, is uyusmazhiklari ¢oziim
komisyonlarinin yetkilerinin kapsamlarinin genigletilmesini gerekti-
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recektir. Bu asamada komisyonlara, taraflarin arabuluculuk usuliinii
kullanmay1 kabul etmeleri halinde uyusmazlik degerlendirmesini erte-
leme ve hatta taraflar uyusmazlik anlasmasini tamamladiktan sonra bu
anlagsmay tasdik etme yetkisi verilmelidir. Ayrica Kanunda, is arabu-
luculugu usulii icin ‘genel’ arabuluculuk icin 6ngoriilenden daha kisa
siire kisitlamalar1 ongoriilmelidir. Arabuluculukta gecen siire, iddianin
komisyona veya mahkemeye sunulmasi icin taninan siireden harig tu-
tulmalidir. Arabuluculuk siirecinin sonunda sulh anlasmasina varila-
mamasi halinde mahkemeye basvurma segenegi, anayasayla éngoriilen
mahkemeye erisim hakkiyla tam uyumlu olacak bicimde kanunda acgik-
ca giivence altina alinmalidir.

(3) Son olarak, bu degisiklikler baglaminda, Arabuluculuk Ka-
nununda kanunun en azindan simdi oldugu gibi yalnizca “is iligkile-
rinden kaynaklanan uyusmazliklara” degil tiim is uyusmazliklarina uy-
gulanabilirligini saglamak adina kiiciik degisiklikler yapilmasi gerekli
olacaktir.

Ek

6 Haziran 2016 tarihinde Ulusal Arastirma Universite-
si “iIktisat Meslek Yiiksekokulu”nda Diizenlenen Arabulucu-
luk Mevzuatinin “Yeniden Baslatilmasi1” Hakkinda Yuvarlak
Masa Toplantisinin Ozeti

Yasa koyucunun arabuluculuk egitiminin yalnizca hukuk egiti-
minde yer almasina iliskin énkosullarin kisitlanmasi yoniindeki goriisii
tartismaya acilan ilk konu olmustur. Bu goriis tartisilmis ve uygulama-
daki arabulucular tarafindan yogun sekilde elestirilmistir. Bu arabulu-
cular, s6z konusu kisitlamanin arabulucuk fikrini yok edecegini ciin-
kii arabuluculugun bir ‘hukuki’ ¢6ziim aramak i¢in olmadigini ve bu
tlirden bir ¢6ziimiin arabuluculuk olmadan ve arabuluculugun disinda
bulunabilecegini diislinmektedirler. Gerekli hallerde, arabuluculular
avukatlar ile isbirligi icinde calisabilirler ancak arabulucularin ge¢mis-
leri sadece bu alanla sinirlandirilmamali ve calismalarinda avukatlarin
yerini almamalidirlar ¢linkii kullanilan araclar ve amaclar birbirinden
cok farklidir.

Avukatlar, hukuki nitelikte uyusmazlhiklarin, hukuki konularda
gercekten bir anlagsmazlik barindirmayan ‘sosyal’ nitelikli uyusmazlik-
larin ve her iki 6zeligi de biinyesinde barindiran karmagsik yapida uyus-
mazlhiklarin buluduguna dikkat ¢ekerek bu goriise biraz karsi ¢ikmistir.
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Karmagik yapidaki uyusmazliklar, taraflarin yasal haklarinin korunma-
sindan ziyade taraflar arasinda uzlagsmanin saglanmasini gerektirmek-
tedir. Bu nedenle konusmacilar, avukatlarin arabuluculukta bir yerinin
oldugu ancak zorunlu ‘unsurlar’ olarak yer almak durumunda olmadi-
g1 diistinmiistiir.

Arabulucular, pek ¢ok davada avukatlar olmadan hareket ede-
medikleri gercegini tam olarak kavradiklarini ifade ederek bu goriisii
desteklemisglerdir. Ancak arabulucular, benzer sekilde avukatlarin da
arabuluculuk usuliinde psikologlar vb. olmadan calisabileceklerini
diisiinmemesi gerektiginin altini ¢izmisglerdir.

Avukatlar, ayrica Rus mevzuatinda, acik bir sekilde tanimlanan
bir uyusmazlik ¢oziimii araci veya asamasindan bir digerine gecis usu-
liin{in (is uyusmazhig1 komisyonu, arabulucular, tahkim, mahkeme ve
kamu denetgisi) eksik oldugunu ve s6z konusu araclar ve asamalar ara-
sinda tlim siire kisitlamalarinin uyumlastirilmas: gerektigini vurgula-
miglardir.

Ayrica, katilimcilar arabulucular: bir tiir kurulus biinyesinde
birlestirme fikrini de tartismis ancak mevcut durumda tesvik edilen
“kendi kendini yoneten kurulus” seklinin bunun i¢in uygun bir ¢oziim
olup olmadigina dair siiphelerini de dile getirmislerdir. Baz1 avukatlar,
sendikanin daha iyi bir secenek oldugunu ve Rusya Avukatlar Birliginin
(http://alrf.ru/en/) boyle bir sendika icin 6rnek olabilecegini ve/veya
temel tegkil edebilecegini belirtmiglerdir. Baz1 avukatlar ise genel ola-
rak mesleki anlamda birlik olmaya karsi ¢cikmis ve bunun yerine arabu-
luculugun bir birlestirme noktasi olarak goriilmesini veya arabuluculuk
yayginlasana ve gercekten talep gorene kadar birlik olusturulmamasini
Onermistir.

Akademisyenler, arabuluculugun artik ticari (ekonomik) uyus-
mazliklarda daha yaygin oldugunu belirtmislerdir. Bu nedenle de mah-
kemeler, iktisadi konulara iliskin davalara bakan mahkemelerin de-
neyimlerinden 6grenebilir. Ornegin, iktisadi konulara iliskin davalara
bakan mahkemelerde 6zel ‘arabuluculuk’ odalar1 yer almaktadir ki ge-
nelde normal mahkemelerde boyle bir oda bulunmamaktadir. Bu sorun
ve uygulamaya iligkin diger sorunlar goz 6niinde bulunduruldugunda,
hukukgular yargiclarin arabuluculugun esasi, usulii ve potansiyelini net
olarak anlamalarini saglamak ve arabuluculugun normal mahkemeler-
de uygulanmasina yardimei olmak icin yargiclara yonelik 6zel bir egiti-
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min tesvik edilmesi konusunda 1srar etmislerdir.

Hukukcular ayn1 zamanda genis capta tartisilan arabuluculuk
anlasmalarinin (arabuluculuk sonucunda uyusmazhigin ¢oziimiine ilis-
kin taraflar arasindaki anlagsma) mahkeme tarafindan onaylanmasi
fikrine de kars1 ¢itkmislardir ¢ilinkii bu uygulama mahkemeleri mevcut
yiiklerinden kurtarmak yerine onlarn {izerinde daha fazla bir yiik geti-
rilmesine neden olacaktir (nitekim arabuluculuk kanununun yiiriirliige
koyulmasinin temel nedenlerinden biri de budur). Su anda mahkeme-
ler sulh anlasmasi formundaki arabuluculuk anlagsmalarini ve sadece
uyusmazlik mahkemeye sunulduktan sonra yapilan anlasmalar: tasdik
etmektedir. Bu usul ciddi 6l¢iide basitlestirilmistir ve davacinin ilk bas-
vurusu temeline dayanmaktadir.

Katilimeilar arabuluculuk anlagsmaslarinin usuliine iliskin ko-
nular ve bu siirecte icra emrinin rolii hakkinda goriislerini paylasmis-
lardir. Arabuluculuk anlagmalart icin dogrudan icra emrinin verilme-
sine, bu sayede mahkemeye sulh anlasmasi seklindeki arabuluculuk
anlagsmasinin onaylanmasina iliskin bir asama kazandirilacagina ilis-
kin farkl fikirler ortaya koyulmustur. Ancak, bu konu katilimeilar ara-
sinda goriis ayriligina yol acmistir ¢iinkii katilimcilardan bazilar1 Rus
mevzuatinda su anda tahkim siireci icin tesis edilen ‘dogrudan’ usulii
anlamsiz bulmaktadir. Tahkim Kanununda®, uyusmazlik degerlendir-
mesinin sulh anlasmasiyla sonuclanmasi halinde, tahkim usuliiniin
sonlandirilacagi Ongoriilmektedir. Uyusmazlik degerlendirmesinin
sonlandirilmasi; uyusmazhigin davanmn esasina iliskin bir yargilama
yapumaksizin sonlandirildigl ve esasa iliskin hiikiim yoksa icra ede-
cek bir sey de olmamasi anlamina gelmektedir. Bu durumda hiikiim
yalnizca yeni bir yargilama yoluyla icra edilebilir. Sulh anlagsmalarina
iliskin bu yorum, yiizyildan fazla® bir siiredir elestirilmektedir ancak
hala doktrinde bahsi gecmekte ve baz1 uygulamacilar tarafindan des-
teklenmektedir.

Bunun disinda, arabuluculuk anlagsmasinin icrasina iliskin zo-
runluluk; arabuluculuk siirecinin yanls gittigi ve istenilen amaca ula-
silmadig1 anlamina gelmektedir. Bu nedenle de bu tiirden bir anlasma-
nin icrasi en hafif tabirle anlamsiz olacaktur.

8 24.07.2002 tarihli 102 sayh Kanunun 38(1). Maddesi.

9 f.i.: Paramonov A.S. “Amicable transaction (Borglar Kanunu projesinin XXV sayih B6limii hakkinda yapilan
yorumlar) // Vestnik prava. Journal of the Law Society under the Imperial St. Petersburg University. 1900. No. 3.
P. 129-140.

10 Bakimiz: f.i.: Rozhkova M.A. Instruments and ways of legal protection of a commercial dispute parties. — Mos-
cow, 20006. Informational Legal System “ConsultantPlus”; Rozkova M.A. On certain question in arbitration awards
enforcement // Vesnik VAS. 2004. No. 9. Pp. 174-175.
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MEDIATION IN EMPLOYMENT DISPUTE SETTLEMENT
IN RUSSIA
Daria V. CHERNYAEVA*

Introduction

Mediation is not a new phenomenon in the Russian law. Law-
yers generally specify four major periods of its development in the
Russian legislative history.

1. Initial introduction (late 1200 — middle 1800). From as an-
cient as XIII century mediation - in a form of a peaceful dispute set-
tlement through an intermediary - was mentioned (though scantly) in
such legislative sources as writings
on birch bark (Novgorodskaya of the
years 1281-1313, Pskovskaya 0f 1397),
Sudebnik of Ivan III (1497) and Sob-
ornoe Code (Sobornoe ulozhenie -
1649). Later Katherine the Great is-
sued a number of Orders establishing
‘provincial conscience courts’ (1775
- 1862): civil (commercial, family,
etc.) cases, some criminal (involving
minors, insanes, etc.) and other cases
in which parties agree to submit their
case to a ‘conscience court’. If consid-
eration in such court was unsuccess-
ful parties were allowed to proceed to
a regular court. Daria V. CHERNYAEVA

2. Further development (middle 1800-1917). In this period
mediation received a more detailed regulation. For instance, the Char-
ter on Civil Procedure of 1864 contained a separate chapter “On con-
ciliatory examination”.

3. Decline and restriction during the Soviet era (1917 — 1991).
This period was rather unfortunate for the mediation phenomenon.
Traditional conciliation become seen as a ‘vestige of the past’, ‘capital-
istic invention’ that contradicts a general uncompromising nature of a

" PhD, LL.M. Associate professor and deputy head of the Labour law and Social Security Law Department of the
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‘class struggle’. Trials become mostly investigatory with a tendency to
dig for the evidence of the defendant’s guilt. Even when the Code of
Civil Procedure of 1923 (i.e. enacted during the relatively short period

of the ‘New Economic Policy’ which was generally a relaxation of the

Soviet regime) allowed disputing parties to settle their dispute peace-
fully, it still gave the courts a wide discretion in deciding when this
approach is applicable. In addition, resolutions of the Plenary Session
of the Supreme Court directed courts to allow peaceful settlement only
for ‘minor’ civil disputes.

In the postwar period the Code of Civil Procedure of 1964 was
enacted that was the first act in the Soviet legislative history in which
a court approval of an amicable agreement was recognized as a sepa-
rate grounds for proceedings discontinuance. It also contained much
more elaborate provisions on peaceful dispute settlement (f.i. criteria
for court approval of an amicable agreement, the agreement drafting
procedure, etc.)

4. Modern period (1991 - nowadays). There was no particu-
lar legislation on conciliation/mediation before 2010. Then on July 27,
2010 the Federal Law No. 193-FZ “On alternative procedure of dispute
settlement with the participation of an intermediary (mediation proce-
dure)” was enacted which this paper aims to discuss.

I. Prototypes of ‘employment mediation’ in the Rus-
sian Labour Code

The Labour Code of the Russian Federation has been in force
since 2001. It was enacted ten years before the introduction of the gen-
eral Law on Mediation.

From the very beginning the Code contains provisions on two
dispute settlement procedures that resembles what the Russian leg-
islation now calls ‘mediation’: (a) ‘consideration of collective labour
disputes with the participation of an intermediary’ as an intermediate
stage of the dispute settlement (art. 403 of the Labour Code); (b) ‘di-
rect negotiation’ as a preliminary phase of an individual employment
dispute settlement before the dispute is submitted to a commission on
employment disputes (par. 2. art. 385 of the Labour Code).

These two procedures share some features with the ‘regular’
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mediation as it is currently described in the Law on Mediation. All
three are by nature extrajudicial and conciliatory.

However, while ‘regular’ mediation is used as an alternative to
judicial (in-court) dispute settlement, it is not the case for a ‘consid-
eration with an intermediary’ in collective labour disputes. Under the
Russian law the latter have not been granted an option of judicial con-
sideration at all. Therefore for this this category of disputes ‘consider-
ation with an intermediary’ is not a possible option but rather one of
the regular methods of their settlement, all of which are extrajudicial
and conciliatory.

Re the second of the aforesaid items - a ‘direct negotiation’ - the
Code provides it with neither formal features, nor a clearly described
procedure. All that is said about it in the Code is that it may take place
and until it is successful, the discord shall not be regarded as an ‘indi-
vidual employment dispute’.

II. Mediation in the Law on Mediation vs. ‘quasi-me-
diation’ in the Labour Code provisions on collective labour
disputes: the notions that cannot be reconciled.

As was stated above, the only procedure that resembles ‘regu-
lar’ mediation and is provided for in the Code in a feasible form relates
exclusively to collective labour dispute settlement. It may seem rea-
sonable to employ it as a basis for developing a similar construction
applicable to individual employment dispute settlement or to broaden
its scope to cover the latter. However, if we undertake a closer exam-
ination of this concept — especially in comparison with a ‘regular’ me-
diation - this may help us to see why it may not be conceptually recom-
mended to serve as such.

Of course, these two procedures do share a number of common
features. For example, both consideration of collective labour dispute
with an intermediary and ‘regular’ mediation rest upon similar princi-
ples: voluntariness, confidentiality, cooperation, parties’ equality, im-
partiality, independence'. However, while ‘regular’ mediation shall be
objectively based exactly on these principles, collective labour disputes
resolution seems to rely on a subjective requirement: it is stated that
the parties’ recognition of the intermediary’s competence, objective-
ness, impartiality and independency is necessary for him ‘to efficiently

1 Regulation of the Ministry of Labour No. 58 of 14.08.2002 and art. 3 of the Law on Mediation.
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perform his functions’.

Both generally and in collective labour disputes mediation is
used upon the parties consent. Mediator’s personality shall be agreed
between the parties (art. 403 of the Labour Code and art. 9 of the Law
on Mediation). However, if the parties find it difficult to agree upon
a mediator’s candidacy, it can be recommended by a particular ‘third
party’, which differs for ‘regular’ mediation and collective labour dis-
putes settlement. Thus, in collective labour disputes it is a state au-
thority responsible for collective labour dispute settlement (par. 2 art.
403 of the Labour Code) and in ‘regular’ mediation it is a non-gov-
ernmental company that specializes in ensuring the use of mediation
procedure (par. 2 art. 9 of the Law on Mediation).

Time limits for the parties to agree upon a mediator’s personal-
ity also differ. In collective labour disputes mediator nominee shall be
agreed upon in a very short period of time (not more than 2 working
days) and the dispute itself shall be settled strictly in not more than 3
working days from the mediator’s nomination on a corporate level and
not more than 5 working days — on other levels of collective labour re-
lations (art. 403 of the Labour Code). On the contrary, statutory time
limits for a ‘regular’ mediation is much more flexible: it shall not last
more than for 180 days (or not more than for 60 days after the dispute
has been submitted to court or arbitration).

Differences lie also in the requirements imposed on those serv-
ing as a mediator. While collective labour disputes can be mediated
by any independent person (par. 6 of the Regulation No. 58), ‘regular’
mediator must meet a list of particular criteria stipulated in the Law on
Mediation (art. 15, 16).

While in collective labour disputes intermediary is allowed to
make suggestions on how to settle the dispute (par. 12 of the Regula-
tion No. 58), ‘regular’ mediators are prohibited from offering ready-
made ideas/solutions to the parties of the dispute (par. 5 art. 11 of the
Law on Mediation). Both generally and in collective labour disputes a
mediator doesn’t solve the dispute and doesn’t issue a decision on it.
His/her major task is to help the parties in finding a mutually accept-
able solution ‘on the basis of a constructive dialogue’.

In both cases dispute settlement ends in the parties making a

mutually agreed decision in a written form. However, if the parties of
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a collective labour dispute agreed upon nothing or upon just a part
of the agenda, the disagreed issues shall be included in a protocol of
disagreements (par. 5 art. 403 of the Labour Code; par. 11 of the Regu-
lation No. 58). ‘Regular’ mediation doesn’t imply having the disagreed
written a special document (art. 14 Law on Mediation).

All this makes academics believe that ‘regular’ mediation is not
prohibited in collective labour disputes as it is. It is the procedural as-
pects of mediation in this category of disputes that differ from a ‘reg-
ular’ one, and the Law on Mediation doesn’t prohibit application of
a ‘regular’ mediation to such disputes, but rather just doesn’t cover
them. Provisions concerning collective labour disputes settlement are
stipulated exclusively in the Labour Code (art. 61).

II1. Implementation of mediation in employment dis-
putes in Russia

The implementation goes toughly. Courts seldom suggest using
mediation to the parties and still certify more non-mediatory amica-
ble agreements that agreements resulting from mediation procedure
(and there are few agreements on employment issues among them).
Express judicial’ mediation is the most popular form of mediation,
while family and land issues are its most popular subjects. When me-
diation is used in employment disputes, these are mostly disputes with
counterclaims. Their subjects embrace establishment of an employ-
ment relation existence, unlawful dismissals, reinstatement, remission
of disciplinary penalties, wage arrears recovery, and moral damages
compensation?.

Mediation is still rarely used in employment disputes. For in-
stance, one of the Russian regional non-profit partnerships providing
legal advice and mediation services (“Siberian Center for mediation
and law”, http://www.mediacia.com/) reports that in 2013 it took part
in only 3 employment disputes on dismissal.

Scholars name several reasons of such slow integration of medi-
ation into employment dispute settlement practice. Among them there
is a lack of explanation, popularization and promotion which results
in general perception of employment mediation as a ‘foreign’ idea, a
folly borrowed from some alien legal order. People are unaware of its

2 Information on judicial application of the Law on Mediation for 2013-2014, approved by Supreme Court Presid
ium of the Russian Federation of 01.04.2015.
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advantages and its procedure and thus do not form personal reasons to
use it. And even when people feel like using it, they do not know where
to start.

There is still a lack of trusted professionals (mediators) despite
the fact that at the end of the year in which the Law on Mediation was
enacted, the Government issued a model Programme on the prepara-
tion of mediators3.

This is a programme of professional retraining which integrates
three separate programmes, each leading to a certificate of advanced
training upon successful completion:

. Mediation. Basic course (3 modules of 40 contact/auditorium
hours each, 12 hours of which allocated to family, employment,
corporate and other disputes together);

. Mediation. Peculiarities of mediation application (10 modules,
312 contact/auditorium hours in total, 30 hours of which allocated
exclusively to employment disputes);

. Mediation. Course for mediators’ trainers’ training (4 modules
of 36 contact/auditorium hours each).

The model Programme provides an approximate syllabus for
each of these three programmes. Students receive a certificate (diplo-
ma) of professional retraining upon the entire Programme completion.
In a couple of months after the model Programme was introduced, the
Ministry of Education and Science approved a real Programme based
on the model one#. In 2014 the Ministry of Labour and Social Protec-
tion approved a professional standard for the ‘Specialist in the field
of mediation (mediator)’s that several noncommercial organizations
specializing in mediation had drafted in collaboration with some of the
leading Russian universities and the Russian Union of Industrialists
and Entrepreneurs. The Standard describes three levels of proficien-
cy and respective functions. It is still debatable whether this standard
— and generally other standards had been approved recently in pur-
suance of the Labour Code amendments regarding employee’s quali-
fication introduced in 2012°. However, the pace and scope of the Pro-

3 Decree of the Government of the Russian Federation No. 969 of December 03, 2010. It came into force at the
same date as the Law: January 01, 2011.
4 Order of the Ministry of Education and Science No. 187 of February 14, 2011.
5 Order of the Ministry of Labour and Social Protection No. 1041n of December 15, 2014.
6 Federal Law No. 236-FZ of December 03, 2012.
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gramme implementation still leave much to be desired.

Many if not the majority of those who attended a course built
on this model are lawyers and it brings some difficulties. Mediators
with legal background say that their previous experience as lawyers,
legal and business advisors hinders a ‘switch’ between a ‘lawyer’s’ and
a ‘mediator’s’ way of thinking and may impede application of the ac-
quired skills and knowledge.

Another problem is the parties’ and the lawyers’ opposition to
mediation. Parties to an employment dispute in Russia are usually ex-
empted from litigation fees which is not the case for mediation. Thus
mediation expenses coverage can’t be imposed on a defeated party.
Therefore mediation fees seem to the parties to be an unnecessary and
unjustified expense that has no chance to be covered.

Lawyers feel this on the other end of the chain, seeing media-
tors’ fees as their direct loss of income which they otherwise earn in
litigation. By the way, this may be one of the reasons why many of the
practicing mediators in Russia were initially lawyers or have a legal
education and/or background.

Practitioners also mention a lack of expected effect in employ-
ment disputes settlement even when mediation is used, as well as tech-
nical obstacles, such as the lack of places suitable and/or officially al-
lotted for mediatory sessions (for example, in courts).

There are also social and cultural reasons, among which two
key behavioural issues are usually mentioned: (a) paternalism and a
loss of traditions/culture of voluntary dispute settlement; (b) ‘Soviet’
tradition of social intolerance. In this infantile intolerant context the
non-mandatory nature of mediation makes it felt as ‘needless & use-
less’, ‘a loss of time’ and generally foreign to the traditional perception
of how a self-respecting serious person should behave. The idea of a
‘win-win’ solution is generally seen as either deceitful and manipula-
tive or hardly attainable, or at best as an unwelcome compromise (i.e.
‘solution equally uncomfortable for both parties’). ‘Machismo’ that
considers any step from one’s position/viewpoint as a ‘defeat’ is still
quite widespread. Imposing one’s viewpoint is often seen as a more
‘honourable’ result than finding the best or at least an optimal solution
for both parties, even if the imposed viewpoint does little good even

to its advocate. Struggle, conflict and confrontation are still too often
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seen as a more adult, powerful and responsible behavior than social
concord, dialogue and conciliation. Non-mandatory nature of medi-
ation also provokes people to exercise the ‘freedom to ignore’ which
is somewhat perceived as an element of personal freedom in a society
with a rather long history of authoritarianism, subordination and op-
pression.

Finally, there are obvious and direct legal obstacles. One of
them is that the Labour Code doesn’t have any provisions on medi-
ation in employment disputes. Many other laws (Civil Code, Code on
Civil Procedure, Code on Administrative Procedure, etc.) have been
amended after the Law on Mediation was enacted, but not the Labour
Code.

There is also no account of employment disputes peculiarities
in the general Law on Mediation (f.i. of control and subordination in an
employment relation, etc.). Therefore at the moment we have a strange
combination of ‘labour mediation’ which cannot be used to settle indi-
vidual employment disputes, and a ‘regular’ mediation procedure that
is hard to apply in employment disputes settlement. It is clear that
both pieces of legislation should be amended to facilitate efficient me-
diation in employment disputes.

IV. What can be improved?

It seems to be quite obvious that it is easier to amend the legis-
lation than to change the culture and traditions. Academics and prac-
titioners have formed a list of recommended legislative amendments.

First of all Labour Code should clearly provide for mediation as
a legitimate (and may be even preferable) method of settlement for not
just collective disputes but also individual ones. The Law on Mediation
should be amended respectively to embrace all categories of employ-
ment disputes, and not just “disputes that arise from employment rela-
tions” as the Law stipulates now. This is because there are also disputes
that do not stem directly from an employment relationship, but rather
arise in some connection with it. For instance, these are disputes that
relate to hiring procedure, in-house professional retraining, appren-
ticeship agreements, some aspects of material liability, etc.

At the same time both acts should be amended with the pro-
hibition of mediation usage in certain cases. For instance, these are
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disputes on occupational accidents, which are considered by a special
state authority and rest upon mandatory standards provided for in the
federal legislation.

It makes sense to amend both acts with provisions on media-
tion application on a pre-judicial phase of dispute settlement. For an
employment dispute this is settlement in commission on employment
disputes (art. 382 of the Labour Code). The commission should be al-
lowed to postpone the dispute consideration if the parties agreed to use
mediation procedure and may also be granted an authority to certify
the mediatory agreement the parties conclude. A clause on mediation
should be also mentioned in the Labour Code among the legitimate
clauses of an employment contract.

There is also a problem of extrajudicial use of mediation in em-
ployment disputes because of the vague legal status and unclear legal
effect of the agreement resulting from this procedure. If the dispute
relates to terms of employment set by the parties, such an agreement
can be regarded as a supplementary agreement to an employment con-
tract (a particular category of agreements in employment law, simi-
lar to employment contact — art. 72 of the Labour Code). However, in
other cases this approach doesn’t work. Therefore the status of such
agreement should be clearly defined in the Labour Code and possible
in the Law on Mediation as well.

To spare courts from the agreements certification some schol-
ars suggest recognition of an executory power of such agreements as
they are. Others point out that enforcement does not fit into the idea of
voluntary mediation. Many believe that the extrajudicial agreements
should be notarized and notaries should be granted with such author-

1ty.

One of the issues that require special attention in regard to em-
ployment disputes are also procedural time limits. Generally the Rus-
sian Labour Code sets shorter periods for procedural steps in employ-
ment dispute settlement both in commission on employment disputes
and in courts. It makes sense to grant both institutions an authority
to officially postpone settlement if the parties resort to mediation. The
time spent on mediation should be excluded from the period allowed
for the claim to be submitted to a commission or a court as it is now
stipulated in the Civil Code (art. 202(3)). This should be clearly guar-
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anteed by law in full accordance with the constitutional right of access
to justice (art. 46 and 47 of the Constitution).

There are also suggestions to amend art. 9 of the Labour Code
which introduces an in favorem laboratories principle in employment
relations. The idea is that the amendment should make this principle
applicable also to agreements resulting from mediation. The idea is
to protect an employee from waiving his/her statutory rights in such
agreements. However, we should mention that this article of the Code
is of general application in employment relations which means it is al-
ready applicable to all relations and contracts covered in the Code, and
thus hardly requires such clarification.

We have also a problem with legal nature of out-of-court and
out-of-arbitration mediation agreements (agreements resulting from
mediation) on employment matters. As for now such agreements on
civil matters are considered civil-law transactions, which means all
civil law remedies (compensation, novation, debt forgiveness, offset of
claim, indemnity — art. 409, 410, 414, 415 and Chapter 59 of the Civil
Code) are applicable in case of the agreement violation or improper ex-
ecution. Protection of the rights violated as a result of the non-execu-
tion or improper execution of the agreement shall be implemented ac-
cording to the civil legislation rules. However, mediation agreements
(agreements resulting from mediation) on employment matters can’t
be considered a civil-law transactions because they are concluded on
matters other than the Russian civil legislation regulates’. As it was
already mentioned above, a mediation agreement can be considered
a supplementary agreement to an employment contract when the dis-
pute it has been concluded upon arose from the terms of this contract
specified by the parties. Otherwise — f.i. when a dispute is over the
contract termination, etc. - this way is not feasible. Therefore some
scholars suggest amending the Labour Code with the clear specifica-
tion of the status of a mediation agreement concluded as a result of an
employment dispute settlement, and of the legal effect of its non-exe-
cution by the parties.

At the same time there also non-legal steps that are necessary
to be pursued in order to really implant and promote mediation as an

7 According to art. 2(1) of the Civil Code it regulates only relations based on party equality, autonomy and property
self-sufficiency, while employment relations are traditionally seen as based on an employee subordination to an
employer. — See f.i.: Tal L.S. Civilistic research. St. Petersburg, 1913 (reprinted in 2006); Golovina S.Yu. Problems of
mediation aplication in employment disputes resolution //Russian Legal Journal. 2013. No. 6. Pp. 119-126.
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employment disputes resolution technique. Many professionals point
out that an additional and more serious training is necessary for both
judges that are allowed to advise the parties of a dispute to resort to
mediation and for mediators themselves. The latter need more prac-
tice and experience in both in-court and out-of-court mediation, while
mediation, in turn, requires a wider promotion among both profes-
sionals and general public. There shall also be more information and
advice on the use of mediation publicly available for free in places and
cases where and when mediation can be an option.

There are now several bills submitted to the State Duma (the
Russian parliament) aimed at amending the Law on Mediation and
some of the related laws. However, only one of the bills touches upon
the problems with mediation application in employment disputes and
even that bill does it only indirectly and in regard to only one of the
problems — a problem with time limits for the submission of a dispute
to a regular court.

V. Conclusion

As for now, there are three major ways suggested as a possi-
ble improvement of the legal environment in which employment me-
diation is supposed to operate. Legal scholars suggest rather definite
ideas.

(1) The first suggestion is amend both the Labour Code and the
Law on Mediation in order to introduce the provisions that would:

- clarify the prohibition for mediation usage in certain
cases (f.i. in disputes on occupational accidents, which are con-
sidered by a special state authority and rests upon mandatory
standards);

- make mediation applicable also on a pre-judicial phase
of dispute settlement (for an employment dispute — possibly
also in commission on employment disputes - art. 382 of the
Labour Code);

- clarify the definition of the legal status and legal effect of
agreements resulting from mediation;

- clarify the legal nature of an out-of-court and out-of-ar-

115



bitration mediation agreement (agreement resulting from me-
diation).

(2) There are also suggestions to amend the Labour Code itself,
adding there a concept of mediation and recognizing it as a legitimate
and may be even preferable way of individual employment disputes
settlement. The Code provisions on employment contract contents
should be respectively amended to mention a ‘mediation clause’ as a
legitimate clause of an employment contract.

These amendments will logically require broadening the scope
of commissions on employment disputes competence. The commis-
sions should then be granted an authority to postpone the dispute con-
sideration if the parties agreed to use mediation procedure and may
be also to certify the mediatory agreement once the parties conclude
it. The Code should also provide for shorter time limits for the stages
of an employment mediation procedure than for a ‘regular’ mediation.
The time spent on mediation should be excluded from the period al-
lowed for the claim to be submitted to a commission or a court. The op-
tion to proceed to a court hearing in the absence of an amicable agree-
ment at the end of mediation shall be clearly guaranteed by law in full
accordance with the constitutional right of access to courts.

(3) And finally, in the context of these amendments the Law on
Mediation itself will require at least a minor change to ensure its ap-
plicability to all categories of employment disputes, and not just “dis-
putes that arise from employment relations” as it is now.

Appendix

Summary of the Roundtable on mediation legislation
‘reboot’- held on June 06, 2016 at the National Research Uni-
versity “Higher School of Economics”

The first subject in the discussion was an intention of the leg-
islator to limit the prerequisites for taking mediation training to le-
gal education only. It was discussed and highly criticized by practicing
mediators. They think it would kill the very idea of mediation because
mediation is not for seeking ‘legal’ solution, this kind of solution can be
found without and beyond mediation. If necessary mediators can work
hand in hand with lawyers but their background should not be limited
to that field and they should not substitute lawyers in their work, there
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instruments and aims differ a lot.

Lawyers somewhat opposed this viewpoint pointing out that
there are disputes of legal nature, disputes of ‘social’ nature with no
actual disagreement on legal issues and disputes of complex nature
combining both features. The latter type of disputes needs rather a
reconciliation of the parties’ interests than a protection of their legal
rights. Thus the presenters did see a place for lawyers in mediation,
but, yes, not necessarily as a mandatory ‘ingredient’.

Mediators supported this viewpoint, expressing a full under-
standing of the fact that in many cases they can’t go without lawyers.
However, at the same time they underlined that similarly lawyers shall
not think they will be able to work in mediation without psychologists,
etc.

Lawyers also emphasized that the Russian legislation now lacks
any clearly defined transition procedure from one dispute resolution
instrument or stage to another (commission on labour dispute, medi-
ators, arbitration, regular court, and ombudsman) and all time limits
should be harmonized between the instruments and stages.

Participants discussed also an idea to unite mediators in a form
of some organization, but expressed doubts that a currently promoted
form of ‘self-regulated organization’ is a proper choice for this. Some
lawyers argued that a trade union could be a better option and Associ-
ation of the Lawyers of Russia (http://alrf.ru/en/) can serve as a basis
and/or a model for such a union. Others opposed generally to being
united on professional basis and suggested instead to take mediation
as a uniting point or not to unite at all until mediation becomes wide-
spread and really in demand.

Members of academia mentioned that mediation is now more
popular in commercial (economic) disputes. Therefore regular courts
can learn from the experience of courts on economic matters. For ex-
ample, the latter have special ‘mediation’ rooms which regular court
still generally lack. Taking into account this and other practical prob-
lems, the legal scholars insisted on the promotion of a special training
for judges to give them clearer understanding of mediation essence,
procedure and potential and to help mediation find its way to regular
courts.
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They also opposed the widely discussed idea of court approval
of mediation agreements (parties’ agreements on the dispute resolu-
tion resulting from mediation) because it would burden courts even
more instead of releasing them from their current overload (which was
actually the primary aim of the law on mediation introduction). Now
courts certify mediation agreements in a form of amicable agreements
and only those that are concluded after the dispute has been submitted
to court. The procedure is seriously simplified and on the first applica-
tion of a plaintiff.

Participants exchanged views on the procedural issues of me-
diation agreements execution and writs of execution role in it. There
were voices for the writs of execution issuance directly on mediation
agreements saving the court a stage of the mediation agreement ap-
proval in the form of amicable agreement. However, this raised contro-
versy among the professionals because some of them see the same ‘di-
rect’ procedure currently established in the Russian legislation during
arbitration as senseless. The Law on Arbitration® states that arbitra-
tion procedure shall be terminated if a dispute consideration finish-
es in amicable agreement. The termination of a dispute consideration
means that it ends without a judgement on the case merits, and if there
is no judgement merits, there is nothing to enforce. It can be enforced
only through a new trial. This interpretation of amicable agreements
has been criticized for more than a century? but it is still mentioned in
the doctrinal literature'® and supported by some practitioners.

Apart from this, a necessity for the mediation agreement en-
forcement would actually mean that mediation has gone wrong and
its aim was not attained. Therefore enforcement of such an agreement
would be at least meaningless.

8 Art. 38(1) of the Law No. 102-FZ of 24.07.2002.
9 See f.i.: Paramonov A.S. Amicable transaction (comments to the Chapter XXV of the project of the Civil Code on
Obligations) // Vestnik prava. Journal of the Law Society under the Imperial St. Petersburg University. 1900. No.
3. P. 129-140.
10 See f.i.: Rozhkova M.A. Instruments and ways of legal protection of a commercial dispute parties. — Moscow,
2006. Informational Legal System “ConsultantPlus”; Rozkova M.A. On certain question in arbitration awards en-
forcement // Vesnik VAS. 2004. No. 9. Pp. 174-175.
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