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BOIIPOCHI YACTHOIIPABOBOT'O PEI'YIMPOBAHHUA

and means are necessary; what punishment is appropriate for'criminal acts clommttted; what

guarantees can be given to citizens from unwarranted prosecution and conviction. M-
The policies, in order to justify their purpose, n.ms? be fundamental a_nd tthhey musl 2“6

set of guiding ideas to launch the system-defined principles. Understanding the penal policy

by THoa T ITPOIECCYAJIBHOE ITPABO:
without the knowledge of its principles form the impossible principles in concentrated form i
g e sty BONPOCHI TEOPUH M IPABOTIPUMEHEHHST ——

The points of view concerning the principles of penal polic.y in the s'cieflce of crxmlna]
law are different. Some authors define a narrower range of cons1dertlad principles, ogw:fs -a
more detailed one. But anyway, all opinions have common ground.wh‘lch allows us to erivea
“single formula” for principles. This “formula” is based on the principles of the right species
i | principles.
categories: common, cross-sectoral and sectora P e o o
gKey words: policy, criminal legal policy, science of criminal law, principles, principles of

criminal legal policy. VIIK 343.131
BBK 67.99(2)8

IIPMHIAI IPABOBO¥ ONPEAEJIEHHOCTH
B CUCTEME IIPABOBBIX MO3ULINI H HTOTOBEIX BBIBOJIOB
KOHCTUTYIHOHHOI'O CYJIA P®

Hukonaii Hukonaesuu Kostyn

HoxTop opuauyeckux Hayk, npodeccop kadeaprl yronoBHoro NIpaBa 1 YIoJIOBHOIO MpoLecca,
HaunoHanbHeii uceenosarenscxumii YHUBEPCHTET «Bbicmas mkona skoHOMHKm» B HipkHeM Horropone
kovtunnnov@mail.ru

yn. bonbmas Tewepckas, 25/12, 603600 r. Hxruii Hosropon, Poccuitckas Peneparms

AHTOH AHJpeeBHY 3opHH
Crynent gakynsrera npaga,

HauwonansHetii nccnenosarenscxuii YHUBEpCHTET «Bbicimas mkona skoHOMuKkm» B HinkHem Hoeropone
kovtunnnov@mail.ru ‘

¥ bonbmas IMegepckasn, 25/12, 603600 r- Hwxnmit Hosropon, Poccuiickas Denepamms

AnHoTanmusi. CTaTed nocesmena aHATH3Y CYTH M COlepkaHus (TI0Ka JOKTPHHAIBHO
HOPMATHBHO HEONPE/IEICHHOr0) IIPHHLMATIA IPABOBO#H OTPENIENICHHOCTH B KOHTEKCTE aHAJIN3a
COOTBETCTBYIOIIHMX NPABOBBIX IO3MIIHIA ¥ HTOIOBBIX BBIBOZOB akToB KoHcTuTy1HOHHOTO cyna
P®. AstopsI o6pamaior sauManme Ha dakrHueckoe oToxnecTBIeHMe HOPMaTHBHOTO coiep-
JKaHHA JaHHO#H QyHIaMeHTaTBHOM HieH ¢ CONepaHHEM TaKHX PABOBBIX KATErOPHIi, Kak npa-
BOBas CTAOMTBHOCTH COCTOSBLIMXCH aKTOB CYI, X MCTIOIHUMOCTD, TIPHHIAN 7es judicata,
1IpaBUIO0 non bis in idem, B pe3ynerare yero cam TIPHHLIHII IPABOBOH ONpeneNeHHOCTH Hepenko
TEPACT CBOE CaMOCTOATENILHOE COAEPXKaHHe, He TIPOABIIAET CBOEH HOPMATHBHOM peryHpyto-
LIeH CYTH. 7

ABTOPBI CHHTAIOT HEJIOMYCTUMBIM nonoGHoe nonoxenue nen, OTMe4as, YTO NPHHLIMI
NPaBOBOH ONpPe/IeIEHHOCTH ABTAETCS HEOThEMIEMbIM HMEMEHTOM KOHCTHTYLIHOHHOM HIIEH BEp-
XOBEHCTBA NPaBa M COOTBETCTBEHHO TPEGYeT METORONOrHYECKOi ACHOCTH B YACHEHHH CBOEH
CYTH H CONEpKaHH4.

KuoueBbie ca10Ba: npasosas ONpe/IeNIeHHOCTh, BEPXOBEHCTBO MpPaBa, CTabHIbHOCTE
OKOHYATE€NBHOrO CynebHOro akTa, uges res Judicata, nipasuno non bis in idem.

© Kosryn H.H., 3opun A.A., 2015

O.A. Sxosnesa. TIPHHLMAILL YTOIOBHO-NPABOBOM MOIHTHKH 1 €€ COOTHOLIEHHE C YTOTOBHBIM MpaBoM ISSN 2078-8495. Becrn. Boarorp. roc. yu-ra. Cep. 5, FOpncnpya. 2015. Ne 3 (28)

143 ===




IMPONECCYAJIBHOE ITPABO: BOITPOCHI TEOPHU M TTPABOIIPUMEHEHHS

K ripvHUuIy NpaBoBOi ONpeneneHHOCTH,
KOTOPBIH €llle COBCEM HeHaBHO OB AJIA OTeye-
CTBEHHOH FOPHCIIPYAEHLIMH CBOETO POAa KaTero-
pHeH terra incognitia, cerogHs JOCTATOYHO Ya-
CTO OOpAILAGTCA HE TONBKO MPEICTABHTEIH (OT-
pacyieBOi) HayuHOH JIOKTPHHBI, HO M POCCHICKHE
CyZBL, aKTHBHO HMCIOJB3YIOIIHE HOPMaTHBHOE
cozepkaHHe 3ToH QyHIaMeHTallbHOH HAeH 1L
060CHOBaHMA HTOTOBBIX M MPOMEXYTOUHBIX aK-
TOB MpH OTTIpaB/ieHHH NipaBocynus. He arnser-
¢l HCKJIIOYEHHEM B 3TOM oTHOUeHud U KoHeTH-
TyLUHOHHBIH cyn P®. BmecTe ¢ TeM KOMILIEeKc-
HBIH aHAMH3 KaK MPaBOBBIX MO3HLMH BRICIIETO
opraHa KOHCTHTYLIHOHHOTO IIPABOCYIHUA, TAK H
HTOTOBBIX BHIBOJIOB, H3JIOXKEHHBIX B €r0 aKTax,
1103BOJ1IeT OOHAPYKHTH HEKOTODYIO Heompeje-
JIEHHOCTB B MHTEPNpPETaLMH COOCTBEHHO HOpMa-
THBHOTO COJIeP;KaHHs HCCIIEyEMOT0 [IPaBOBOTO
aBieHus. W npexie Bcero BO3HUKAIOT BOTIPOCHI
OTHOCHTENBHO TOTO, Kak MpaBoBas OMpee/icH-
HOCTh COOTHOCHTCH C MHBIMH, COAEp/KaTesIbHO
fonee onpeneNleHHEIMH B HacTOsLlee BpeMs
HJIeAMH, K KOTOPBIM B CBOMX aKTaxX JOCTATOYHO
gacto obpaaercs Konctutyunonnsiii cyn PO.
B yacTHOCTH, € pHHIMNAaMH CTaOMIBHOCTH OKOH-
yaTteabHOro cyaebHoro akra, uaeed dbopmasis-
HOMH ONpeleeHHOCTH 3aK0Ha, ¢ JOCTATOYHO U3-
BECTHBEIMU HIesIMH res judicata w non bis in
idem. B CBSI3M C 5THM B paMKax JaHHOMH paboThI
IpeIaraeTcs pacCMOTpeTh, KAKMM MMEHHO TIpa-
BOBBIM COJEp>KaHHEM HaJeNfIoTCs YKa3aHHbIe
KaTeropHH B aKTaX KOHCTHTYLIMOHHOI'O IPAaBOCY-
JINsl, ¥ Ha OCHOBE 3TOIO IOIBITATbCA YCTAHOBHTE
ONTTHMAINIEHOE COIEPIKATEbHOE UX COOTHOLLICHHE
B KOHTeKcTe 00HIero U ocobeHHOTO.
B psane akTOB KOHCTHTYIIMOHHOTO IPaBOCY-
JMsl IPHMHIMI TIPAaBOBO# ONpENENEeHHOCTH pac-
cMaTpuBaeTcs Kak oOIIenpaBOBOEe HA4alo, KO-
TOPOE [IPEAJIE BCEr'O «...IIPeAIIonaraeT cTabuib-
HOCTb MPaBOBOrO PErylIMpPOBAHHA M HCIIOJIHH-
MocTb cyneOHoro pewenus» [13]. Ha sroii oc-
HOBE IIPEACTABIAETCA BO3MOKHBIM BBIIEIHTh
JIBa OCHOBHBIX JIEMEHTa, ¢ KOTopeIMH KoHCTH-
TYUHOHHBIH ¢yl PO cBA3BIBaET COMEPKAHUE MC-
clielyeMOH HOPMaTUBHOH uaeu: cTabHIBHOCTE
MPAaBOBOTO PEryTHPOBAHHS B ONPEAC/ICHHOR OT-
pacii IPaBOBBIX OTHOLLUEHHI; peansHas HCTIoJI-
HUMOCTD CYZIeOHOrO aKTa, BCTYITHBLIETO B 3aKOH-
HYIO CHITY.
JLis Toro utoGel pa3o0paThCca B MCTHHHOM
COMEP)KaHKMHM [IEPBOr0 H3 YKA3aHHEIX IIEMEHTOB,

OMpenenHMcs CO CMBICIIOBBIM 3HAYEHHEM Kare-
TOpHii «IIpaBOBOE PEryIHPOBaHHE» H «CTAOHIIB-
HocTb». [IpaBOBOE perynupoBaHHe B IOpHIHYEC-
KO} JTUTeparype, Kak MpaBUIIo, ONIPEAeIAeTC Kak
BO3/1€eHiCTBHE C IIOMOILBIO NpaBa Ha O0IIeCTBEH-
HBIE€ OTHOIUEHMA, CTPYKTYPHO BKJIIOYaloliee B
ce0s JBe OCHOBHbIE CTAMU: CO3JaHHE ONITHMAITh-
HBIX MPABOBHIX MpEANMCaHUH W HX Hemocpes-
CTBeHHYIO peanu3aimio [20, c. 212-213]. B ceow
odepesib TEPMHH «CTaOHIBHOCTBY O3HAYaeT «yc-
TOHUHBOCTB, IIOCTOSHCTBO, HEM3MEHHOCTEY [8].
Hcxons M3 BbIIECKa3aHHOTO MOXKHO TIPHHTH K
CIIEIYIOIIHM OCHOBHBIM BBIBOJAM.
Bo-nepBhIx, IpHHLIMI MPaBOBOH ONpe/iesieH-
HOCTH TpebyeT, 4TOoOBI cHcTeMa NMeHCTBYIOMIMX
[IPaBOBBIX IPETMCaHUi (HOpM) coxpaHana yc-
TOHYHMBBIH XapaKkTep — Kak MUHHMYM B JIOCTa-
TOYHO 0003pHuMBIH nepuon. TIpexne Bcero sTo
03HAYaeT, YTO KaXKJas NpaBoBas HOpPMa JO/DKHA
OBITH 1OCTAaTOYHO OTpeAeSIeHHOM, TOIKYEMOH
TPaKTHYECKH OJIHO3Ha4HO. Peus mnpu aToM, ec-
TECTBEHHO, HIET 00 ONpeneneHHOCTH HMEHHO
BHEILIHEro BhIPAKEHHS TIPaBOBOI HOPMBI, a HE €€
CYLIHOCTHOM NPHPOABL, NOCKONBKY ONpeneneH-
HOCTB MOCHENHeH HEMOCPEeACTBEHHO BBITEKAET
U3 CaMO¥ NpPHPOAbI MPABOBOH HOPMEI KaK paB-
HO# MepsI CBOOOIBI /1A BCEX CyOBEKTOB IpaBa
[2, c. 4-10]. OnpeneneHHOCTb MPaBOBOH HOPMBI
J0DKHA 00eCTeYnBaThCS ONpeNeeHHBIMH Tpe-
foBaHMAMH K 3aKOHOJATETbHOH TEXHHKE; B Hac-
THOCTH, S3BIK 32KOHa JIOJDKEH OBITh SCHBIM, HC-
KJIF04aTh HEOMHO3HAUYHOCTh M TeM 0oliee KOJUIU-
3HOHHOCTB, B [Ipo1iecce npaBonpuMeHenus. K mu-
HHUMYMY NOJDKHA OBITH CBEIEHA TAKKe BO3MOXK-
HOCTBb CyOBEKTHBHOH OLIEHKH HCTHHHOTO COiep-
YKaHHA HOPMBI, AOITYCKatOLeH IBOMCTBEHHOE €€
TojIKOBaHue. IMEHHO B 3TOM KOHTEKCTE BEICIINM
OpraHoM KOHCTHTYLUMOHHOTO npasocynus B I1o-
craHoBiieHuu o1 27 mas 2008 r. Ne 8-I1[12] cdop-
MYJIHPOBaHa MPABOBasA MO3HLMIA, B KOTOPOH
ofpaiianoch BHHMaHHE Ha HEOOXOOHMOCTH CO-
OmofeHHsA B 3aKOHOTBOPYECKOM [1€ATEILHOCTH
npuHuHIa GopMasibHOH OTpeieIeHHOCTH 3aKOHa,
NIPEANoIararollero TOUHOCTh B SCHOCTD 3aKOHO-
JarebHbIX npeanucanuii. Takum obpazom, dop-
MalibHas ONpeJeleHHOCTh 3aKOHA — CYTh
(HeoTpeMIIEMBIH) 3NeMEHT conepxaHus Oonee
ob1el e npaBoBO#t onpeneieHHocTH. Bmec-
T€ ¢ TeM JOCTaTOYHO OHEBHIHO H TO 0OCTOS-
TEeJBCTBO, YTO YCTOHYMBOCTH CHCTEMbI MPaBO-
BBIX HOpM Da3HpyeTcs He TOJBKO Ha onpeelieH-
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HOSTH BHCLITHErO BBIPAXKECHHS KaXKIOH KOHKpeT-
HOW HOPMEI, HO H Ha HETIPOTHBOPEUHBOCTH CHC-
TEMHBIX CBA3CH MEly Pa3THUHbIMH 1PABOBbI-
MH TpeanucaiuaMu. Mcexons U3 3toro mMoxwo
CACNAT Clle/TyIo1i BHIBOM: NPHHLMII IPaBOBOI
ONpPEIE/ICHHOCTH MPEANONAaraeT TAKKe HCKITIO-
HEHHE KOJIH3HOHHOCTH B 061Ielt cucTeme HOp-
MATHBHO-NIPABOBOIO Pery/IHPOBAHKSA OHOPOIHbIX
TIPaBOBBIX OTHOUIEHHH,

Bo-sToprix, npasosas ONpee)IeHHOCTh
NpOABNSAET cebsl Takke Ha YPOBHe [IpaBONpPHME-
HHTENIBHOM INMPaKTHKH, Tlle ABJIgeTCH rapaHToM
CTabUNIBLHOCTH HHIMBHITY AT HBIX NpPaBONPHUMEHH-
TC/ILHBIX aKTOB, NIPEXKIE BCErO HTOTOBBIX Cyaeh-
HBIX petenui. He caywaiino B uenom pape ax-
TOB KOHCTHTYLIHOHHOTO NPaBOCYAHS OTMeyaeT-
4, YTO NPHUHIIMI MPABOBOH ONpPeAe]eHHOCTH
TpEANONIaraeT Talke cmabunbHocms CyaeHbIx
PELICHHH, BCTYIMBIINX B 3aKOHHYIO cuny [15].
Hmenno Ha 310ii ocHOBE Koncruryumonnsm cy-
nom P® 6s11 comepakarensHo chopmymHporan
NPUHUMI CTaOHIBHOCTH cyne6HOro akta [15].
[Mocnenuwuit, B Tom YHCJIe, TIPENIONAraeT, YTo
OCHOBHOE GpeMs NepecMOTPa MOCTAHOBJICHHBIX
CYNEOHBIX peIleHHH NOMKHO TOKHTECH Ha opau-
HapHble CyleOHBle HHCTAHLMH [16], a 3akperne-
HHE B 3aKOHE IKCTPAOPAUHAPHBIX CIIOCOB0B 06-
KAJIOBAHHA H (MOTEHIHAIBLHO) NIPOBEPKH Tpeby-
er[13; 16]:

~ YCTaHOBIICHHS CIIELMANILHOM NpoLe Ty pbI

OTKPBITHS COOTBETCTBYIOMIETO (MCKITIOUHTETBHO-

TO 110 CYTH) MPOH3BONCTBA, KOTOPOE HE MOKET

OBITh TIONHOCTBIO PeanH3OBaHO B CHJTy OJJHOTO

JMIb 06pallleHHs 3aHHTEPECOBAHHBIX U1 (Ha-

CTaHBaIOIIUX Ha peallu3alHH JOMOHHTEIBHbIX

S7IEMEHTOB CyAeOHOH 3alMTHI B 4aCTHOM CBRO-

€M HHTepece);

— HOPMAaTHBHOTO 3aKPEIUIEHHs OTPaHHYEH-

HOTO NepeyHs IOPHANYECKHX OCHOBAHMIA IS OT-

MEHbI/H3MEHEHH BCTYIIMBIIMX B 3aKOHHYIO CHILY

aKTOB Cyla, KOTOPBIE HE MOTYT COIepIKATENbHO

H 110 CYTH COBIIaaTh C OCHOBAHHUAMH OTMEHbI/

H3MEHEHHS CYNeOHBIX pellleHH it B OpAMHApPHOM

nopaake cyneGHoOro nepecMorpa (amesnsums);

~ YCTaHOBJICHHA JKECTKHX (CTPOro mpeceka-

TENbHBIX [10 CYTH) CPOKOB, B T€YEHHE KOTOPBIX BO3-

MO%Ha NpOBEPKa (He MepecMOTp!) BCTYNHMBLIMX B

33KOHHYIO CHITy CyNIeOHBIX pelieH i KaK oTeHLH-

albHast OCHOBA HX H3MEHEHHS WM OTMEHBL,
_ T YCTP2HCHMS BO3MOXKHOCTH HEOAHOKpAT-

HOH POBEPKH TAKUX aKTOB B HCKIIIOYHMTE/IBHOM
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TIpoLIeCCyaibHOM MOPS/IKE MOCPEACTBOM HOpMa-
THBHOTO 3aKperneHHs NoCcaeN0BaTeNbHO CMEHS-
FOLLHX APYT IpyTa 3KCTPaOPAMHAPHEIX CYReGHbIX
HHCTaHLMI 1 TIpoLieayp (KaccalMoHHOe | Hazazop-
HOE IPOU3BOLCTBO B YrOJIOBHOM CYNONpPOH3BOI-
cTBe Poccuu).

Hecmotps Ha 1o yro npunumn crabumsmo-
CTH CYNEOHBIX pelleHuii, BCTYIHBLINX B 3aKOH-
HYIO CHITY, B CHCTEME NPABOBBIX MO3MIMit KO-
CTHTyuHonHoro Cyna PO nomyuun OTAENbHYIO
HHTEPTIpETaLMIO, 110J1araeM, ero HeoGXOmHMO
TaKKC paccMaTPUBATh KaK COCTABIAIOLIYIO CO-
Aepxanus (anemeHT) Gonee 0bmero TIPHHLHKIIA
MpaBOBOH olpeseneHHoCTH. TeM Gotee Y10 Hmen-
HO B TOCTIEAHEM, KAK HEOHOKPATHO yKa3biBa/l
HaUHOHAJILHBIH OPraH KOHCTHTYLIMOHHOTO npago-
CYAHd, 3a/I0K€HA €T0 peajibHas OCHOBA [3].
Hpyrum acnekrom, ¢ KoTopsiM KoHcTuty-
UHMOHHBII cyn PO TpaauiuoHHoO cBg3biBaeT JOei-
CTBHE NPHHLMNA IPABOBO OTPeAENEHHOCTH, 5B~
JACTCA ucnonnumocme cynebHOro pemenus.
B ropuanyeckoii JIUTePaType HCMOTHHMOCTB Cy-
nebHOro akta paccMaTpHBAaETCA KaK OOHO M3
CBOHCTB BCTYIHBLIErO B 3aKOHHYIO CHITy Cyne6-
HOTO peuieHus, npearonaraooee, BO-TIEPBEIX,
0053aHHOCTB CTOPOH M OJKHOCTHBIX JIHL Ue
OpraHOB roCcynapcTBa NOAMHHHTBCS HOpMaM fpa-
Bd, IPUMEHEHHBIM CYNOM B OKOHYaTEeJIbHOM pe-
lwenu [19, ¢. 354]. Bo-BTophix, aKTyallbHa T10-
TeHLHATbHas 00ECTIEYeHHOCTb YKA3aHHOMN HCIIO)I-
HHUMOCTH PEaTbHEIM rOCYNaPCTBEHHBIM IPHHYK-

AeHveM. Takum o6pa3oM, B 3TOM KoHTekcTe

MAed NMpaBOBOH ONpPEJENEHHOCTH SBJSETCS ra-

PAHTOM TOT0, YTO OKOHYATENbHOE cynebHoe pe-

LUeHHe Oy/IeT HCTIOTHEHO, Naxe B clTy4ae OTKaza

CTOPOH CIOpa MM MHBIX YYACTHHKOB CIIOPHOTO

MATepUANEHOTO MPABOOTHONIEHHS IOCTYIATh B

COOTBETCTBHH C HUM.

0006mas BBINIECKA3aHHOE, ToJIaraem,

MOXHO CYMTAaTh, YTO B CBETE MPABOBBIX MO3H-

UMH U HTOrOBBIX BEIBOIOB Konctutyumronsoro

cyna P® npunumn npaeosoii OIPEICNIEHHOCTH

MPEJNOoJIaraeT cieayromee:

— TpaBOBLIE NPEANHCAaHUA (HOPMBI) JOJIK-

HBI OBITH TOYHBIMH H ACHBIMH (anemeHT NpuHIM-

na GopMaTBHOH onpeaeIeHHOCTH 3aKOHa);

— B CHCTEME HOPMATHBHO-NPABOBOTO pe-

TY/IPOBAHHS OIHOPOAHBIX NPABOBKIX OTHOLIEHHMI

AOTDKHA UCKITIOYATLCA KOJUTH3HOHHOCTS JIEHCTRY-

TOLIMX MPaBOBBIX NPENITMCAHUI ¥ NPAKTUKH HX
NPUMEHEHHs, '

e —
——————
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~ MHCTHTYLMOHAIBHBIE MEXAHH3MBI Mepe-
cMoTpa cyneOHbIX pelieHMid, BCTYIMBIUKX B 3a-
KOHHYEO CHITY, JOJDKHBI 00eCIeYHBaTh ero yCTou-
YHBOCTH; 10 HIee, HEOTIPOBEPXKUMOCTH (JTEMEHT
NPUHLKNA cTa0HIBHOCTH CYAeOHOT0 aKTa);

— OKOHYaTeNnbHOe cynebHoe peleHne Ao-
3KHO OBITh pealIbHO HCMOJIHEHO.

Tereps paccMOTPHUM COOTHOLIEHHE MpHH-
LIMMOB [IPaBOBOH OTPEAENEeHHOCTH H non bis in
idem. Jlns 3TOTO ONpeenHMca COo CMEICTIOBEIM
3HaYeHHEM MOCTEAHEH W3 YKa3aHHBIX KaTETOPHH.
AHanu3 MUTEpaTYPHBIX HCTOYHMKOB, a TaKXKe
cyneOHOM MPaKTHKX NOKA3bIBAET, YTO HPABHIIO
non bis in idem uMeeT NOCTATOYHO CIIOXKHOE
HOPMaTHBHOE COJEP)KAaHHE, B KOTOPOM, Ha HAll
B3[VIA/I, YCIOBHO MOXKHO BBIJIEJIHTH JBE COCTaB-
NIAOLIHE: MATCPHATBHYIO U IPOLECCYANBHYIO.

B mMaTepua/IbHOM acnieKTe [paBuIIo non bis
in idem TipeAnonaraet, B YaCTHOCTH, 3aMIPET KBa-
nudMKaLKK OJJHOTO MPECTYIHOrO COOBITHA Cpa-
3y N0 HECKOJILKHM CTaThsiM YTOIOBHOTO 3aKOHA,
KOrJla coliepkaiecs B HHX HOPMbI COOTHOCHT-
ca Mexy coboli Kak 061ias M crielManbHas 6o
KaK 4acTh M eJioe. AHAJIOTHYHO IENCTBYET TaK-
JKe 3anper JBOMHOTO y4eTa OJHOro H TOr'0 e
00CTOATEILCTBA OJHOBPEMEHHO TIPH KBaIMGH-
KallH4 PECTYIUIEHHA Y ITPH ONPEIE/ICHHH BH/Ia U
Mephl OTBETCTBEHHOCTH CYIIOM.

B ¢BOI0O ouepenb B yrojOBHO-IIPOLIECCY-

anbHOM KOHTEKCTe unes non bis in idem, x npu-
Mepy, TpeanonaraeT 3aipeT MOBTOPHOTO OCY-
LIECTBJIEHHA YIOJIOBHOTO [TpecieIoBaHH THLA
3a NpecTyIUIeHHe, 32 KOTOpPOe 3TO JIHLO YKe
GBLI0 OKOHYATEIBHO OCYKACHO HIIH ONPaBJIaHo.
B sToMm nnaHe npaBwio non bis in idem npH-
3BaHO rapaHTHPOBATH JIKILY, B OTHOILIIEHHH KOTO-
pOro UMeeTcs OKOHYATeNIbHbIH MPUroBOp Cyaa
(MHOE OKOHYATENBHOE PEIIEHHE ), HEH3MEHHOCTD
€ro MpaBoBOTo MOAOKEHH (CTabKUIBHOCTE OKOH-
yaTenbHO onpejaeneHHoro craryca) [14]. K co-
JKAIEHHIO, CYTh AaHHOM (QyHIaMeHTaIbHOH KOH-
CTaHTHI IPAKTHYE€CKHA HHBENHPYETCS MPaKTHKOH
cynoB cOmeit opucaukuuH. IIpuMepos Tomy
Macca, B TOM 4YKCJIe C UTOTOBBIMH CYXXKAEHHA-
MH, COIIACHO KOTOPBIM «...HEOTMEHEHHOE I0o-
CTaHOBIIEHHE C/IeJIOBATENd O IPEKPALICHHH YIo-
JIOBHOTO TIpECIeIOBaHHA B CBA3H C OTCYTCTBH-
€M COCTaBa MpPEeCTYIUIEHHA HUKaK He Mpensr-
CTBYET JalbHeilIeMy YToJOBHOMY MpECENo-
BaHHIO H OCYXXJACHHIO BHHOBHOI'O MO TEM XKe
campiM aktamy» [5, c. 11].

Bo-BTOpBIX, CPEACTBOM NOCTHIKEHHA YKa-
3aHHOM IeJIM ABNSETCH 3aMpeT NPOH3BOJBHOIO
[IEpeCcMOTPa OKOHHATE/BHOIO aKTa Cyna [14].
O npoayKTHBHOCTH M peanbHOCTH 3TOH MIEH B
CHCTeMe JeHCTBYIOIHX YTOOBHO-TIPOLIECCYallb-
HBIX HOPM, Ha Halll B3JIAI, FOBOPHTH BOOOIIE He
npuxomautcs. [Ipexe Bcero BBHAY 6ecnpeLE‘eneH:
THOH, MO CYTH, U HCKJIIOYHTEIbHO POCCHHCKOH
BO3MOKHOCTH IBYKpaTHOH KaccalldOHHOH Ipo-
BEpKH OKOHYATENBHOrO aKra CyJa B pas3jIM4YHbIX
KacCallMOHHBIX MHCTAHIIHAX H CTOJIb XK€ Heorpa-
HHYEHHOH BO3MOXKHOCTH €ro nepecMotpa B IIpe-
suauyMe Bepxoeroro cyna PO (1. 5 4. 3 cT. 412.1
VIIK P®); npu 3TOM, €CTECTBEHHO, B KOHTEK-
cTe obecrneueHHs HCKOMOH MyONHYHOH 3aKOHHO-
¢ri. Bo-BTOpBIX, JaKTHYECKH MO IPHUIHHE COCTO-
ABIIETOCS OTKa3a 3aKOHOJATENS OT IpeceKaTeb-
HBIX CPOKOB K BO3MOXXHOCTH 3KCTPAOPAHHAPHOM
KacCALIHOHHOM U (WIH) HaA30pHOH NpoBepKH [21 ]u.
B-TpeTnux, BBUIY NONHOH TEOPETHYECKOH
U CyneOHO-TIpaKTH4YECKOH HEONPEIeICHHOCTH B
CYIIHOCTHOM H HOPMaTHBHOM OTJIMYMH CyIle-
CTBEHHBIX aNEJUIALMOHHBIX 1 KACCALIMOHHBIX/HAI-
30PHBIX OCHOBAHHH K OTMEHE, H3MEHEHHIO COCTO-
SBUIMXCS AKTOB CYZd, @ PaBHO B OTJIMYHMH OCHO-
BaHMH «CYIECTBEHHBIX» M «(pyHAAMEHTAIbHBIX)
1O CYTH. }
Hcxons w3 yka3zaHHOrO MOXKHO TIPHHTH K
HCKJIIOYHMTETBHO IOKTPHHANBHOMY (HO HHKAK He
(dakTHUeCKOMY) BBIBOLY: mpaBuiio non bis in
idem B npolieccyanbHOM IUIaHE OTYAacTH COBIA-
JAeT ¢ NPUHUHUINOM CTa0MIBHOCTH CyaebHoro
aKTa, BCTYITHBILETO B 3aKOHHYIO CHILY, a I0TOMY
TaKxKe ABJIAETCA COIEepPXKAaTeNbHBIM 3JIEMEHTOM
TIPHHIIATIA TPABOBOH ONpPEeIeIeHHOCTH.

IMocnennee, 4o XoTenoch 661 pACCMOTPETh
B paMKax JaHHOH paboThl, 3T0 COOTHOLIEHHE B
CBeTE MPABOBBIX MO3ULIMI H HTOrOBBIX BBIBOJOB
BBICIIIETO OpraHa KOHCTHTYLIHOHHOTO IIPaBOCYIHs
[PHHLMIIOB NIPABOBOH ONpENENeHHOCTH M NIPaBH-
na res judicata. Jins aroro oOparumMcs K aHajIH-
3y colepKaHHA MOCIIEAHETO.

CTOMT 3aMeTHTh, YTO OTHOCHTEJILHO CO-
IepKaHUs KaTeropHu res judicata ncHeprbiBa-
10111ast ONIPE/ENIEHHOCTD B IPABOBOH IOKTPHHE oT-
cyrcrByeT. Tak, B Hay4HOH THTepaType JaHHbIH
TEPMHH UCTIONB3YETCH OIHOBPEMEHHO KaK IPHH-
LM HeIOTTYCTHMOCTH NMOBTOPHOrO PaCCMOTPEHHSA
ONHAX/BI peuieHHoro gena [7, c. 41-43]; kak
KaTeropus, xapakTepusyomas cTtabuibHOCTh
CyneGHBIX pellieHH#, BCTYNMBUIMX B 3aKOHHYIO

CHILy; KaK HEOIIPOBEPKHUMOCTD CYAeGHOrO pelire-
HHUA; NPHHLHN NPaBOBOW ONpeNeNeHHOCTH
[1, c. 64-68;4,c. 44-45]. HeonHo3naunyio tpak-
TOBKY NOJTy'HJla HCCIIEAyeMas KATETOPHA U B CH-
CTEME IIPABOBBIX MMO3MIIMI H HTOTOBBIX BEIBOJIOB
Koncrurynumonuoro cyna P®. Ona nonumaercs,
B YAaCTHOCTH, KaK:

— 001eoba3aTenbHOCTD pemenus cyna,
BCTYTHUBLUET0 B 3aKOHHYIO ciity cyna (Onpene-
nerde KC P® or 29.05.2012 Ne 1033-0O [11]);

— HEONPOBEPKUMOCTB CYIeGHOTO pellleH s,
BCTYNHBLIETO B 3aKOHHY1O cuiy (Onpenenenue
KC P® or 19.03.2010 Ne 7-IT [16]);

— 0043aTeNBHOCTD HCTIONHEHHS OKOHYA-
TENBHBIX CyNeOHBIX petuenuit (IToctaHoBIeHME
KCP® or 21.12.2011 Ne 30-11 [17]);

— CTabMIBHOCTh M OKOHYATENHbHOCT cy-
IEeOHBIX PEICHHIA H COMHBIIMXCS HA HX OCHOBE
TMPaBOOTHOLIEHHH, a PaBHO MPaBOBOTO CTaTyca
ML, UMH ycTaHoBlIeHHOro (Onpenenenue KC PO
ot 08.12.2011 Ne 1616-0-0 [10]);

— NPHHLKMI 1paBOBOH onpenenerHocTH (TTo-
ctaHoBiieHHe KC P® o1 04.04.2006 Ne 113-O [9D.

Takum obpazom, ecnu B ogHOM cnydae
conepxkaHue uaew res judicata packpeieaercs
Koncrurynmonssim cynom PO Yyepes NMpaBoBEIe
TIOCIENCTBHA BCTYMIICHHS PEUIEHHS B 3aKOHHYO
CHITy, IpHOOPETEHHbIE UM CBOHCTBA 06IIE06s3a~
TEJILHOCTH, HEOMPOBEPKUMOCTH, HCTIONHUMOCTH,

TO B IpYTrOM [IPHPAaBHUBACTCS K MPHHLMIIAM CTa-
OMIBHOCTH M OKOHYATENBHOCTH cyneOHBIX
4KTOB, BCTYIIMBIIHX B 3aKOHHYIO CHITY, K IPHHI{H-
Iy NpaBoBOH oripesie/ieHHOCTH. Takoe monoxe-
HHE FOBOPHT O TOM, YTO BBICLIHI OPraH KOHCTH-
TYUHOHHOTO [paBOCYHs TGO He NIpeTeHayeT Ha
METO0JIOrMYECKYHO TOYHOCTH B PACKPBITHH CO-

ACPKaHHS KATErOPHH res judicata, nu6o (noxa)

HE HMEET N0CTATOYHO YETKOTO IpeiCTABIEHHU

O TOYHOM COZIepXKAHUHM Nocnenneit unen. Bo Bes-

KOM CJIy4ac Ha OCHOBE aHAJIH3a [IPABOBBIX T103H-

uuii Kouctutynmonsoro cyna P® ogsosnauso

YCTaHOBUTH COOTHOLUCHHE 7es judicata n NpuH-

11MI1a NPaBOBOH ONpeeIeHHOCTH (MOKa) He npen-

CTaBJIAETCS BO3MOXKHBIM.
~ Bwmecre ¢ Tem B nepesone ¢ narumckoro

ClIOBOCOYETaHUe res judicata o3Ha4aeT «paspe-

weHHoe neno» [6]. Takum o6pazoM, eue pHMC-

KHMC IOpPHCTbI IOHHMAITH TI01 res judicata, 4ro

AETI0 Pa3pELIEHO O CYLUECTBY i HMEETCA BCTY-

MUBIIMH B CHJly OKOHYATENbHBIH aKT, KOTOPBIM

YCTpaHeHa CTIOPHOCTB WIIM MHas Heomnpeie/eH-

MMPOLECCYAJILHOE ITPABO: BOIIPOCHI TEOPUHM U ITIPABONIPUMEHEHHUS

HOCTL NPABOOTHOLIEHHS, 11EPECMOTP KOTOPOTO
HepomycTuM [18].

Hcxons u3 91010 68110 GBI TOrHYHBIM pac-
CMaTpHBATL KaTETOPHIO res judicata kak Tow-
ACCTBCHHYIO KAaTErOPHHU 3aKOHHOM CHIIBI cynel-
HOT'0O peIIeHH A, KOTOpas KaK pas H 03Ha4aeT OKOH-
4aTeNbHOCTB Cy/IeGHOTO pelleH s, MPH3HAHHME CO
CTOPOHBI TOCYNAPCTBA, YTO CIIOP OKOHYATENbHO
PaspelieH B NpaBOCYAHBIX NPOLIEypax, cTaTy-
CbI yCTAHOBJICHBL. B cBOIO 0Yepe b mpumimm npa-
BOBOH OMpe/ieNIeHHOCTH, KOTOPBIH, KaK oTMeua-
JIOCh paHee, cpeau Mpouero TpebyeT co3maHus
ONTHMANBHBIX MEXAaHH3MOB MEPECMOTpa cyne6-
HBIX PEIICHUH, IB/IAETCA FAPAHTOM YCTOMYHBO-
CTH aKTOB CyZa, BCTYTIHBLUMX B 3aKOHHYIO CHITY.
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' A%}stract. The paper is devoted to examining the core and content (yet not determined
in doctrinal and normative interpretation) of legal certainty principle in the context of analyzi
correlated le.:gal positions and summarized conclusions formulated by the Constitutional éomrllr%
of the RUSS}aIl Federation. The authors draw attention to the fact that this principle is oft
confused Wlth. c.)ther legal categories such as res judicata principle, non bis in idem}:'e ulatioan
fmd legal stability of final court decisions. Because of this it loses its own content and%I t
implement its normative regulatory function. oo
The authors consider it to be inadmissible noticin
essential element of the constitutional idea of the
clarity in its definition.

Key words: legal certainty, su ili
] , supremacy of law, stability of final isi judi
principle, non bis in idem regulation. ket s e o

g that legal certainty principle being an
supremacy of law requires the methodological

ISSN 2078-8495. Bectn. Boarorp. roc. yn-ra.

Cep. 5, KOpncnpya. 2015, Ne 3 (28) 149 ==F8c=




