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TEOPH9 T4CTOT{H'IKOB NPABA OfrTEHA SPJIHXA UIAEE9.
coqhAnbHoro nPABA"*

Yxe e cBorrx nepBblx pa6orax "Beitriige zur Theorie der Rechts'

euellen,' (1902) v "Freie Rechtsfindung und freie Rechtswissenschaft"
(1903), Koropbre aKrrlBHo cnoco6craoBanu B l-epvanrr ABilxeHufc
B HanpaBneHHH "ceo6ogHoro npaBa>, OffreH Spnulx r[,afl noHtlrb, t lro

Arfi Hero Haur6onee BaxHaR npo6reva xhBoro npaBa, cogAaHHoro
BH e saKoH oAaren snoilp,enrefl bHocrt4, KoH I-{eHTpt/ pyercq e QeHoven e
npaBa o6u-lecrea (Gese llsc haftsrechts), n porLt BonocraBfl eH HoFo KaK
rocyAapcrBenHoMy npaBy, TaK H npaBy, co3AaHHoMy cyAaM4 r topLl-

.nuqec<of t  Ao<rprHofr .
l-ocygapcrao, y\ieHbt e, cyAbr n pefi Myu{ecrBeHH o 3aH u Ma}orcfl pe -

LreHreM npilAr4HecKux roH$ruxroB - oH14 t,rMelor Aeno c npaBrraM14,
Kacao ulrl M 14 cn roH Qr r.r rr oe (Ents c h ei d e n s re g e I n) . l-ocygapcreo So p -

Myrhpyer raKL{e npaBHra a6crparrHbtM nyreM Ltepe3 npaBoBbte npeA-

JloxeHhn (RechtssdZe), a cygutt h yr.reHHe paspa6aruaaor KoHKper-
Hbre npaBhla, He cBnsaHHbre c Qopn,tyraur rocygapcrBeHHoro npaBa.
floucr orhx HoBbrx KoHKperHbrx npaBhn Antl roFo, ,{ro6ut onpep,enuTb
peueHfiF B cny{ae ronQrurra, rrBnffercq hMeHHo reM, qro o6utqHo na-

GbrBaercf f  ncao6oAFrsrM noncKoM npaBa' . '
Bvecre c rev npo6reMa <xlrBoro npaBa> ropa3go rny6xe h BeAer

HaMHoro Aanbue. B qacrHocru, npaBo He cBo.qnrcq K npaBhnaM onpe-

LeneHVA rpaHilq B cnyqae 6opu6st r xoHQrurra - ero cyrqecrBeHHaff
qacrb HanpaBneHa Ha ycraHoBreHue MhpHoro nopffAKa e o6ulecrae
h 3aroxeHile ocHoBbt Anff opraHhgan1avt'z' o6ulecrea.2 So.nuuag qacrb

npaBa HuKoFAa He ucnoflb3oBajlacb B cy.Ee h pa3BhBaJIacb coBeplrleH-
Ho He3aBrcilMo or rocy/r,apcrBeHHoro nopqgKa. Herocyp,apcrBeHHoe

* Fypsu,r Feopnril AaeuAoera.r (1894, Hosopoccttic< - 1965, llapux) - pyccKo-

OpaHqyacrufi col{r,,ronoI npoQeccop Cop6oncxoro yHUBepcr4rera.
** Opurmuan ony6nuroeaH e: Gurvitch G. La th6orie des sources du droit d'Eugene

Ehrlich et l'id6e du droit social // Gurvitch G. Le temps pr6sent et I'id6e du droit social.
Paris, 1931. P. 264-278.

flepeeog c Qpagqyscroro M. B. AnroHoea. flepeeog BbtnoJIHeH nph norqAepxKe
nporpaMMbr "Hay.rHstil OouA HhY BLllO, s 2Q11 r. u OonAa araAetuhqecKoro pa3Burl4r
HLlY BUO - Canrr-f1erep6ypr.

1 Ehrlich E Freie Rechtsfindunq
S. 11-17, 1 usw., 29 usw.

'? lbid. S. 9 usw., 37 usw.

und freie Rechtswissenschaft. Leipzig, 1903.
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n paBo (ausserstaa tl i ch e s R e c ht), il Jt il n paBo o6 ule crea3 (g e se I I sc h aft-

l iches Recht), oKasbtBaercq ocHoaofi eceft npaaoBofr xtt3ttt l, xorq oHo

il He BbrpaxeHo HLI e a6crparrHbtx noroxeHAfrx,HA B npaBurax, onpe-

AenFoull, lx pelueHhe npu xonsnrrre. "cao6o4Hufi nomcK npaBa) He

Moxer uMerb 6onee eaxHofr qenu, LleM nprcnoco6fleHhe h npLlMLipe-

H14e rocy.u,apcrBeHHoro npaBa c npaBoM o6ulecrea. Sror "ceo6o.nHutil
nohcK npaBa> fiBflf iercq npexAe Bcero nohcKoM HerocyAapcTBeHHOrO

corji laflbHoro npaBa (no Hauefr TepMuHonorvtt - t{rlcroro coquanb-

uoro npaaa).4

,n,ee ocuoenue pa6orut epluxa - 
"Grundlegung der Soziologie

des Rechts' (.1913) vr "Die Juristische Logik" (1918) - pasBhBalor Ha

eroft ocHoae AeranbHylo ctlcreMy (npaBa o6ulecraao n Soptuynupyor
Hau6oree LleHHbte Bo3paxeHnF il3 Tex, Koropble rorpa-nr6o BblABrlra-

n u cb n por!4 B <eTarrcrcKoLl KoHLl,en Llu u npaBa>.
Sonuruei qacril npeAcraerreneil .n,BuxeHhtl cao6o.quoro npaBa He

yganocb, no MHeHilio Spnllxa, oKoHqarerbHo ycrpaHhrb Bce npeApac-

cylr,Kr/ topt/At4qecKoro eTaTh3Ma, nocKoabKy oHLl He cMoffiu npoBecTLl
pa3nhqhe MeXAy npaBilf laMu pe|.xeHilF' npuMeHffeMblMl/ B Cnyqae KoH-

Qnurra, fi Ml4pHbrM n paBonopff .u,KoM, Koropbtfr opraHrsyer BHyfpeHHtoto

xt43Hb HeorocyAapcrBleHHoro o6ulecrea. Ho npu sToM fiMeHHo,naHnutfr

nopffAoK gBIFeTcff ]4CTL1HHblM (XklBblM npaBoM>. h ronuro <cout4ororutl

n paBa>, craBq u-{afl ceoeft qen b}o onu caH ile n paeoaoil .u,efr creilren bH ocrt/

B CnOHTaHHOM U HeOCOSHaHHOM CnneTeHnr ee noAcnyEHblx HeopraHu-

soBaHHbrx yposHefr, cnoco6Ha po6parucn Ao xtlBoro npaBa fi TeM ca-

MbrM rerKo npoAeMoHcTpt4poBarb, qTo <qeHTp TtlxecrLl pasBL1Tfiq npaBa

B HaUe BpeMfi, KaK U BO BCe BpeMeHa, nexhT He B 3aKOHOAareIbCTBe, He

B lopLicnpyAeHlr,r4tl i l  He B npaBonphMeHeHrhr a B caMoM o6ulecteeo'5

E!,rscraeHHofi nprettl len,tofi ronqenqueil npaea RB;Itlercq ra, Ko-

Topafl paccMarpLlBaer npaBo rar "o6le<rueHuti nopfl.[,oK>, "uau6o-
ree BaxHblil F,nq 6arun Bcero o6ulecrea vrn ero orAenbHblx rpynn

nopngor".6 CyulHocrHutM ofleMeHToM npaBoBoil geilcrarrerbHocrm

3 Fyperav HaMepeHHo nepeBo.qfir repMrlH "gesellschaftliches Recht" He KaK
(couuanbHoe npaBoD, a KaK (npaBo o6ulecrsau (le droit de Ia Societe) c rev, tro6ut
noAqepKHlrb orltltrr4e or ceoefi co6creeHHoil KoHqenur4tt colltlanbHoro npasa. To xe
KaCaeTCq h Apyrhx TepMuHOa SplUXa ("npae4nO peueHr4fl> BMecTo (HOpMbl peueHufl>

u r. n.). - I1puu. nep.
a Ehrlich E. Beitrdge zur Theorie der Rechtsquellen. Berlin, 1902. S. 239 usw., 244 usw.
5 Ehrlich E Grundlegung der Soziologie des Rechts. Milnchen; Leipzig, 1913. S. 33

usw,314,380, 9 usw, 17 usw.
6 lbid. S. 15 usw., 134-135. - hveHHo B 3roM, no MHeHrl lo Spnuxa, 3aKnroqaercq

paa.rHriHe MexAynpaBoM H Moparbto, grhKeroM, MoAoi t4 T. n., Koropbte raKxe qBnfilorcfl

cSlerrHeFtuuq coqriaJrbHuM h nopRAKaM u ( S. 31 usw ).
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Bbrcrynaer Mt4pHblfi noptlAoK, KOTOpblil peFnaMeHrupyeT BHWpeH-

Hroro xl43Hb colosoB h coBMecTHOe coTpyAHLlqecTBo B hx npeAetlax'7

Oror npaaonopffAoK a6conrorno He3aBuctlM or opraHh3aufit l colo-

soe ( i l r eu6oneeoTrXnpL l3HaHNgBKaqecTBehcp l4A t4 l | ecKrxnh l lBo
BHeuHeM acneKTe r'rx QyHxqnoHnpoeanrn); oH npe'0',uecTByeT no6oil

opraHr3aquv v cnpKAr e* ocnoeoil '8 "BHyrpeHnufr 
nopngoK qeno-

BeqecKux colosoB He ronbKo 6utfl, Ho tl Ao chx nop flBflqerctl ocHoBo-

nonaralouiei Ooprraoi npaBa) (g rundtegende Form)'s "Cerop'ttff ' KaK

y rlCTOKOB lopt4fit ' lqeCKOI-o pa3BfiTvtl, CVna npaBa oCHOBblBaeTCg npe-

14 Myu-le crBe H H o H a t v1xoh, 6e cn pep u e H o ocyulecrsn q e v oil Btl acrt/'l co -

rosoB, Koropan nogquHtler ce6e uHpnevqa"'h ceroAHq ucKrloqeHhe

ras o6ulHocla (qep<er,r, colo3a, Ne o6u{ecrea KaK B couilafibHoM' TaK

14 B topLlAtl ltecKoM cvutcle), or3blB KpeAfiTa, yrpara noroxeHrc e o6-

LqecrBe, hcLre3HoBeHme *nraenrypbl - caMble eQQerruaHble cpeA-

crBa /r,nq 6opu6sr c ynopHblMt/ npaBoHapyuli lTerqMvl"'10 "To' 
qto Ae-

f iaerrocyAapcrBoAJl t l roro,qro6ulBcBotooqepeAbcaHKl l l ' loHLlpoBarb
npaBo, tlMeeT ropa3p,O MeHbuee 3HaqeHhe; fi MOXHO C yBepeHHoCTbtO

yrBepxAarb,' iro o6u-!ecreeHHst i l  npaBonopqAoK H t4rlyf b H e nocrpaAan

6ur or orcyfGTBMfr TaKhx caHKqhilu'rr

H eorocygap crBn eH H oe o6ulecrs o Ko H cruryL1 pyercfl orgell bH bl M 14

rpynnaMh, a npaBo o6ulecraa (Gesellschaftsrecht) npehMyu{ecrBeHHo

nponBrRercn e Qopve aBroHoMH blx npaBonopfl AKoB, cyulecrBylou-{hx

BHyrpt4 AaHHblx rpynn'12 HloxHo t4cKarb npaBoByhc geilcrerrenbHocrb

B nepeceqeHhil 3Tt4X BHyTpeHHhX aBTOHOMHbIX nopqAKOB' ycraHaB-

nhBarourhx Mt4p t4 corpyAHLlqecrBo B AaHHblx rpynnax'l3 fleperunan

npaBoBaff4ef icranrenbHocTb,KoTopaqBonIou{aeTc' lBSThXBHyrpeH-
Hrx nopff.qKax, h oKa3btBaercs 6onee o6lerrueFloil r roHrcperHofr' qevt

He ro;lbKo npaBfif la peueHhfl Ans cnyllaea roHQlurroe (n npaeoeue

npeAnoxeHhfl B LlenoM), no u npFMble npaBufla noBeAeHt'lt l '

Bce npaBuna rMeloT npotl3BOEHHfi xaparrep t ',t Qopnaupynrcn

TOttbKO C TOrO MOMeHTa, KaK qneH O6U{eCrea B OnpeAetleHnOfi ctene-

H14 oTgeflqeTctl oT rOft roransHocT!4, B KoTopyto oH rHTerpfipoeaH" Bce

3TL1 npaBuna caMr no ce6e fiBJlfftoTctl cTaTllt lHblMtl ' HenoABt4xHblMt4'

a6crparrHul M h 3ne MeHral,lN. HanporhB, npaBoeas Aefr crailTen bH ocrb

? lbid. S. 18, 20 usw., 99 usw.
e  t b i d .  1 8 , 3 2 , 3 7 .
e lbid. S. 29 usw., 25 usw.,43 usw.
10 lb id .  s .59 .
11  lb id .  s .57 .
1 '  lb id .  s .20 .
13 lbid. S.27 usw., 101 usw.
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no!,Bt4xHa, AilHaMUqHa, KOHKpeTHa, CnOHTaHHa; OHa He H)DKAaeTCH

B cnoBax h OopMynax Atlt l rol-o, t{To6bl HaBfiSblBarb ce6fl; oHa 6onee

o6uertheHa, qeM Bce npaBhfia; oHa oKa3brBaeTcq 4crtntnoirt ocHoeoil

BCefi npaBoeofr xhsHq.laTaKhna o6pa3oM, BCe npaBh.;ta, BKJItgqaq KOH-

KpeTH b| e npaBhna noBeAeHhg,' lBJ.l gtoTc'I ' | l , lub nol,t{ L|HeH H b| Mh 3n e-

MEHTAMh NPABA, '{Eil OYH.EAMEHT CTPOt4TCf BHYTPCHHHMU NOPgAKAMil

rpynn - npaBoBblMh peafiLtffMh, 6onee o6uerrfieHuMt4, qeM HopMbl,

r. e, ilHcrl4Ty-rawl (Einrichtungen)'15 "llpaeo o6ulecraa" - He crolb-

KO CtlCTeMa npaB4l! cKoJlbKO Ct4CTeMa HHCTHTy;OB, t4 TMSHHO nO erofr

nphrlr.4He oHo AoM14Htlpyer B npaeoeofi xh3Hu'16

"fleoaeilu:eil vt aau6onee 3HaqilMoil salaqei cor-lro;torLlr npaBa

fiBngercg orp,eneHne Tex oneMeHTOB npaBa, Koropble o6ycTpa6Ba1gT

fi opraHh3ytoT collf iajtbHbri nopqAoK, oT a6crparrnulx nonoxeHTtil

h npaBt{n pa3rpaHhqeHHH B Cnyr{aqx KoHonhKTOB>, KOTOpble cpaBHLl-

Mbl c neHofr, o6pasyroulefrcs na rpe6He BoJIH t4 He cyulecrByCIu-lef

orAerbHo or 3Tt4x BotlH.17 Ho co4nolorHfl npaBa.[,onxHa TaKXe O6b-

flcHl4Tb npoLlcxoxAe1[e v TorlHytc QyHxquo AaHHblx npoil3BOAHblX

npaBfin. BHyrpeHHril nopFAoK orAenbHblx qacTHblx coto3oB, KaK no-

pflLoK Mafipav coTpyllHl4qecTBa, He AaeT Heo6xoAt4Mblx yKa3aHhil rEng
pa3rpaHilqeHhg cTaIKhBarcU{hXCq hHTepecoB' T. e. Ang pa3pelxeHilq

roH on il rros MexAy Ll H.n,hBUAaMh, npM HaAne)Kau-ll'1 Mh K pa3H bl M rpyn -

naM, a raKxe MeXAy CaMnMh rpynnaMH.l8 3Tl4 eonpocbl, orHocfl-

ulhecq 6onee K BoftHe, qeM K MhPY, FAe AaHHble eAhHcrBa BcTynarcT

B KoHOpoHTaqfilo MexAy co6oi KaK paspo3HeHHble sreMeHTbl, Moryr

6urru paepeueHbl TO1bKO C nOMOUlbrO a6CTpaKrHblX t/ qeTKhX npaBhtl,

yKa3bf Baou-lt/x npegenbl KoMnereHqun u Qvrccvtpyroulhx BHeuHile rpa-

Hr/r-lbr cBo6oAbl,le Bo Bce BpeMeHa raKhe npaBHJIa $opnay.nnpoBaflLlcb
n peil MyqecrBeH H o cyAaM n il oph,qhqecKoil .[,otcl-ptl H oft .20

flepeoFra,iaflbHo cygbl o6pa3yorcn KaK opraHbl o6ulecrBa, a He

rocyAapcTBa, il rocy!,apcrBy Ht/KorAa He yAaercn hx noJlHocrbrc oro-

cyAapcTBrlTU. "o6U_leCTBO BGerAa o6naAano cBor4Ml'l co6cTBeHHbl-

MLr CyAaMh, He3aBilChMblMt4 oT rocy.EapcTBa; oHo coxpaHfleT rx Ao

14 lbid. S. 29 usw.,33 usw., 159 usw., 155, 131 '
15 Msr nepeeoArlM rlcnon!,syer.,tHfi Spruxou TepMr4H "Einrichtungen> 

qepe3

asegeuHurfi opray repvran (fiHcThTyr>), nocKollbKy B SaHHOM acneKTe hAeil 3Tr4X AByx
aBTOpOB COnpUKacalorcF.

16 lbid. s. 68, 108, 379-380, 314,374; Ehrl ich E. Die Jurist ische Logik. Ti ibingen,

1 9 1 8 .  S . 2 1 9 .
17 Ehrlich E Grundlegung der Soziologie des Rechts. S. 33' 156-157, 29'
18 lbid. S. 101 usw.
re lbid. S. 100-103, 140 usw., 156 usw.
'zo lbid. S. 97 usw.
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Hacroqujero BpeMeHh ,4 co3Aaer Bce HoBbte i l HoBbre cygutr.21 [1o cyrn,
npaBhna peueHhn roHQnu<rHurx cliyqaeB, Qopn,tylrpyeMbte cygaMh
h ont4paloulvec+ Ha aBTophrer cyge6Hoil npaKTHKN, hMenr B Kaue-

cree ceoefi ocHoBbr nopqAoK npasa o6qecrBa B LlenoM, Koroputfi na-

BnsbrBaer oTu npaBuna ron$nurrrylou{t4M hH.aLIBh!,aM u rpynnatta.22
u I paeoeur e n peAn oxeH vq" (R echtssiitze) c'enflorcq fl Li r.u b o6o6-

uleHrqMu npaBfiI pelueHug; ux Qynx4rn cocrot4T ToJtbKo B ToM, r{To-

6sr cgenaru AaHHbre npaBrna 6onee cra6nnunutvtu. Kar ronbKo rocy-

,qapcTBo (nepBoHaqanbHo BbrxoAgqee Ha cu,eHy B KaqecrBe BoeHHoro

$opruupoeaHza v ue o6lagaou{ee HilKaKilM LtHbrM npaBoM, KpoMe
roro, Koropoe Heo6xoAt4Mo Anff no4AepxaHuR ceoefr anyrpeHHefr
opraHh3allriu) navunaer hrparb 6onee aKrLtBHylo ponb B npaeoeoi
xn3HLl, OHO Cneqr4anhsilpyercs B npoBo3rnawe|-{.u!,/. npaBoBblx npeA-
r oxeH n fr , .{sei Frau 6oneei ercnnlt 4mru oi $oprrrrofi qBrq erctl 3aron.23
f1o cyrn, <npaBoBbre npeAnoxeHnF> aApecoBaHbt rollbKo orocyAapcr-
BneHHbrM cyAaM r Apyn/M opraHaM rocygapcraa.2a

3,qecu npocfiexLrBaorcfl y3Kile rpauuqu rofi pon , Koropyhc
hrpator e npasoeoil xr43Hr4 a6crparrHute nofloxeHtfr, t B oco6eH-
H ocrr4 3aKoHbr. "B 

p,eilcrehrefl bHocrt/, ToJt bKo He3Haqhrer bHafl qacrb

cor{r4aflbHoro nopeAKa Moxer peryfihpoBarbcff rocyAapcrBeHHblM
saKoHoAarer bcrBoM ".25 Sygyq r,r 6onee a6crparrH st M 11, Lte M KoH Kper-

Hbre npaBhf la pelxeHhs h peaf lbHble npaBhna noBe.u,eHhq,  npaBoBble
npeg.n oxeH hn nBrnrorcn Jr t/ r.llb reHq M kr H en ocpeAcreen nofi npaeoeofi

AeilcreNrenbHocn4. Xhaoe npaBo o6ulecrea e ceoeil Hah6o.nee sHa-
.intraoil qacrrl pa3BHBaercg Ll .n,Bhxercc, a6conlotHo He o6paulaa BHI '

MaH rlq na a6crparrH bre nor oxen ur, QopHlynu pyeM bte rocygapcrBoM
il ero 3aKoHo4arenbcreoru. B cnyqae orKpbtroro roH$lurra Mex.qy
npaBoM o6ulecrea h opr,igtlLrecrnvn QopvynaMil rocyp,apcrBa peua-

lou-{yro ponb hrpaeT rL'r. lb peanbHoe cooTHoL!eHhe col\hanbHblx crr.26
Bnpouev, a6crparrHoe v crarveHoe rocy.napcrBeHHoe npaBo

Bcer! ,a 3ana3AbrBaeT 3a ABhxeHheM AhHaMrqHoro,  x t4Boro u KoH-

KperHor-o npaBa o6u1ecrea.27 Eoruulas qacrb BaxHeiruux co6unufr
npaeoeofr xLi3Hr/ - orMeHa pa6crea e.CpegneeeKoBbe, oceo6oxAe-
HLle KpenocrHbtx KpecrucH e AHmi lu,  Qoptr lupoBaHhe coBpeMeHHoro

z tbid. s. 97-98.
22 lbid. s. 159, 121 -122, 98-99, 170- 172, 285-286.
u lbid. S, 138-172,110 usw
z lbid. S. 138 usw.,296-297.
z Ettrlich E Die Juristische Logik. S. 82.
= Slrlich E Grundlegung der Soziologie des Rechts. S. '136.

z- trbid. s,323.

657

2Z'12:t1i r-: i- if@ r :



: l
I t l _

NPilTOXEH14E

KanilTarilsMa, TpaHcoopMaqhF npaBa co6crBeHHocrh B npaBo py-

KOBO.I,CTBa !4 ynpaBn eHre HaeMHblMr,4 pa6oTHl4 KaMh, OOpMtl poBaH he

npoQcoo3oB 14 rpecroB - Bce orh ropt4At4qecK!4e $arrut r nHule 6ec-
r-t4creHHbte Oarrst coBepuanilcs e nonHoil Hesaghct4MocTh or rocy-

!,apcTBeHHoro npaBa u B TeqeHhe Aonroro BpeMeHh HrHoptlpoBalhcb
saKoHaMh rocygapcrBa.2s B cyulHocrt/, Focy.qapcrBeHHoe npaBo oKa-
3brBaercn He rorbKo 6eccrruHutM no orHouleHhlo K npaBy o6ulectea,
HO il nonaAaeT B saBilCr,rMOCTb OT nphMaTa npaBa o6u-{ecrea. l-ocygap-
crBeHHoe npaBo He rMeer HhKaKoro hHoro cMbtclla, KpoMe rcax 6stru
r4crorrHuKoM cra6unsuocru Herocyr,apcrBeHHoFo nopFAKa - c sroil
ror{Kr/ 3peHr4c caMo rocyp,apcrBo o6peraer cBoto ocHoey e o6u1e-
crBe.2e

CoqnoloruLtecKoe onucaHhe npaeoeoi AefrcretarenbHocru, no
MHeHrto SprNxa, BeAer r Heo6xognMoMy BbtBoAy o roM, t{To poJlb Fo-

cyAapcrBa a npasonoft xvlslu Moxer 6utru nruls Mt4HnMarbHofr. "l-o-
cyAapcrBeHHoe npaBo fiBnsercn ToJlbKo ua-neHuroil qacrbto orpovuofr
cQepsr npaBa ut rev 6onee HahMeHee e$serrlrenofi ee qacrro".$ l-o-

cy.EapcrBeHHan KoHL1enllhc npaBa ocHoBbrBaercn Ha qrcrofr Qnrctluu
h npennrcrByer roMy, ,lro6st yrns4erb Han6o,nee xrByo H peanbHyto

Hacrb npaBa, Koropan hMeer KaK pa3 HerocyAapcreeHHstfi xapaKrep.3l
Peus nger o roM, .rro6u o6rRcnnru, KaK ropHAHt{ecKafl AoKTphHa AByx
nocreAHhx BeKoB npnlrtna r Aannoft neygauHoil $un1nn, Koropyo nbl-

Taracb npe.qcraBurb B KaqecrBe o.qHoro rs nerg6exHbtx anpnopHblx
nocrynaroB <topt/At4qecroil r orrKn".

Bropofr rnaeHoir pa6orofi Spnuxa crelto cot{nHeHhe, osamaBreH-
Hoe "Die Juristische Logik" (1918), B KoropoM Aaercc orBer Ha nocraB-

leHustil Bbtule Bonpoc. To, ,tro o6ul.-l-to Ha3btBaercq otopvt.lrqecxofr

lorhKoilr, cBoAr4TcR K TpeM ocHoBHbrM nocryflaraM: 1) cenaaHHocrb
cyAbl4 HeKHM noroxeHfieu, cQopvy.nhpoBaHHbtM sapaHee; 2) za-
BLlcLlMocrb Bcero npaBa or rocy.qapcrea; 3) oroxAecrB;teHile eAhH-

crBa npaBa c eAhHcrBoM npaBoBbtx npegnoxeunia.3z SpnNx c 6onu-
[uhM MacrepcrBoM AeMoHcTphpyel qro Bce oTh nocrynaTbl He rMetoT

anpuopHoro xapaKTepa; Heo6xogttvo noKa3arb, ttro Bce oHN tlBllt l tor-

cs tlcKjrtor{hTerbHo npoAyKTaMh hcToptlqecKnxycnoauil Ll tlro B Apy-
rhx crpaHax h B.qpyr[e onoxLr oHh HeMblcJlt4Mbt.33

28 lbid. S. 315 usw., 344 usw.; Ehrlich E. Die Juristische Logik. S. 81 usw.
2e Ehrlich E Grundlegung der Soziologie des Rechis. S. 122-123, 125,312-314.
30 lbid. s. 127,313-314.
31 lbid. S. 131; Ehrlich E Die Juristische Logik. S. 150 usw., B1-120, 192-194.
32 Ehrlich E Die Juristische Logik. S. 147 usw.
33 lbid. S. 1 usw.
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Teshc o cBnsaHHocrt4 cyAbt4 a6crparrHulM il 3apaHee Qnrcupo-
BaHHbrM npaBoBbrM npe,B,floxeHueM - Bcero lLlt l lb pe3ynbTaT hcKyc-

creeFrHofr peqenl{hLt LlHocrpaHHoro npaBa (puvcroro npaaa) pflAoM

crpaH KoHTuHeHTanuHoil Esponut. l lonnocrso Heh3BecrHbtfi e Apea-
neM PLiMe, Aannutfi Te3ilc raKxe 6utn HesHaroM u aHrnocaKcoHcKt4M
crpaHaM, B Koropbrx He npoh3otuno pelr,enLlltt i  pttMcKoro npaBa.34

Srarrcrcraff KoHuenllklfl npaBa crara KaK pa3 pe3ynbraroM Mo-

HapxhqecKoro a6colori l3Ma B ToM BhAe, B KoropoM oH nposBt4llcff

B onoxy lOcrvtHraHa ra a X/l-XVlll ee.35 Spnux oco6euHo HacrafiBaer Ha

ToM, r{To B KlaccuqecKy}o onoxy pt4McKoe npaBo 6stlo o'leHs F,aneKo
or erarficrcroi roHqen\vu.36 Puucrue lopltcrbt paccMarpr4Barv B Ka'
Lt e crB e rocy,D,apcrB eH HoFo n paBa L1 cKr NStl hrefl sH o lus p u b I i c u m,37 a j u s

civile3g w jus privatum3e (nocreAnee 6uno qacrbto nepeoro) coBepueH-

Ho He o3Haqarn e Plave roro, Ltro Mbt cerogHc noApasyMeBaeM no4

onlMr4 TepMhHaMr,t. OHh eKrlo..talr a ce6s Herocy4apcrBeHHoe npaBo,

Bce npaBo o6u{ecrea n Bce npaBo rcphcroB. Tpa4rLlnoHHoe nporl, lBo-

nocraBreHL're ny6.nuuuoro H qacrHoro npaBa 6utlo, no cyrh, nporhBo-

nocTaBfl eHheM pa3Hblx l4cTottH l,tKoB n paBa: rocyAapcTBeHHblx h Hel-o-

cyAapcTBeH Hbtx LlcrotlH HKoB, saKoHa n aBToHOMU OrO n paaa.a

HaroHeq, nocryJiar er,hHcrBa npaBa 6stn nuu-tu cneAcrBheM rL1-

neprpoQnpoaaHHofr qeHrpafih3aqhH rocyAapcrBa B coqeraHrh c Ae-

AyKTr/BHbtM paqhoHanHoMoM. Tesnc o MoHLtcrt4t{ecKoM eAhHcrBe npa-

Ba He npeAcraeT B Kar{ecTBe oqeBHAHOTO AaXe noone toro, <a< 6utltt

BoonphHqrbr STaThcTcKag KoHLlenL{uF npaBa h re3L'lc o CBR3aHHOCTh

cyAbr,i a6crparruutMn npaBoBbtMu npegnoxeHLltlMkl. B XVII-X/l l l  ae'

6onuu.rrHcrBo hopt4croB nphHfiMafli l  B KaqecrBe HeorbeMreMblx klc-

TOLrHr,4KOB npaBa toph.qt/qecKyto aBToHoMhto coqhanbHblx rpynn h

o6ut <HoeeH u s oco6utx collhar bH btx KpyroB. Secxon eq Hoe M HoxecrBo
pasrLl l rHblx rereporeHHbrx nponBl lenr f r  n loparu3Ma npaBonopqg-

KoB npoffBlrner ce6g c raroil oLteBhAHocrblo, qro ronbKo c noMoujbto

34 lbid. S. 3-81: Ehrlich E Grundlegung der Soziologie des Rechts. S. 218 usw,
197 usw.

35 Ehrlich E. 1) Die Juristische Logik. S. 84 usw.; 2) Freie Rechtsfindung und freie
Rechtswissenschaft.  S. 4; 3) Grundlegung der Soziologie des Rechts. S. 111 usw., 131 .

36 
"B 

glou pl4MflqHe noKa3attu ce6q eerilrtlNr14 rcpr4craMh, KaKoBblMl,l oHh Ha caMoM

Aere A flBnAn 4cb, nocKoIbKy roGyAapcTBeHHoe noHrMaHHe npaBa BnnoTbrqo oKoHqaHh9
saccuqecrolt snoxu ocraBalocb Ane HLtx BecbMa AaIeKr4M> (Ehrlich E Die Juristische
Logik. S. 83 usw.).

n fly6rurnoe npaeo (rar.). - flpnu. nep.
38 l-paxgaHcroe (quer,uuHoe) npaso (rar.). - l1puu. nep.
3e tlacrHoe npaeo (nar.). - llpuu. nep.
40 lbid.-Ctvt.rarxenogpo6Hee: Ehrl ichE. BeitrdgezurTheoriederRechtsquellen.

5.47,64 usw., 159 usw., 199 usw., 239 usw.
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r4cKyccrBeH H blx KoH crpyKlll4il topucn pyAeHqu il noHcru il ( N cnon uso-

BaBlu eil MeroAbl,D,eAyKTrBHOrO pallnoHan usMa u Kotl bl ecrecTBeHH O-

Fo npaBa )C/ll-Xvll l BB., oco6eHHo [-o66ca) AaHHaF AoKrpLlHa cMoilla

yrBepAhrb AorMy o eAhHcree npaBa. 3ry.qorvy MoxHo 6utno npoeoa-

macurb, rorbKo npegnonoxme (nporra Bcex or{eBhAnutx Qarroe), vro

v HoroQopvarH bt e npaBoBble noroKt/ 6epyr vc-roKu Ll cKr f3q uren bHo

in geheimnisvoller Ferneal eArHoft nvnepcrofr Borh rocy4apcrBa, 113

roropoil BbrreKaer Bce cogepxaHhe npaBa. Col{ronorhqecKoe onil-

caH u e n porh BonocraBll f l  er oroMy nn op,y 6paxa paqu oHan hcrl, lq ecKo-

ro r[,orMaTuSMa il sTaTrsMa KOHCTaTaLdrlo nn]opanilsMa HepeAyqfipy-

eMbrx npaBon opq!,roe.a2
Pearsnoe egtlHcrBo npaeoeofr xt/lsHtl t lBrsercn eAhHcrBoM Bo

MHoxecrBe,  eAhHcrBoM, rapMoHhgt tpoBaHHblM c pasnoo6pashelv.  Ho

oro )DKe ne a6erparrnoe a6cop6rapynulee egrHcrBo npaBoBblx npeA-

roxenui, a KoHKperHoe tl KoMnJleKcHoe e,B,LIHcrBo l4Hcrl4TyroB, o6t-

eKTrl BH btx ]oph.n,i lqecKmx peanvh, B cBoto otlepeAb Ll HTerphpoBaH H blx

B eule 6oree eceo6ueulrcu-tylo rorarbHocrs (raryto KaK HallfioHanb-

Hoe Hrh MexAyHapoAHoe coo6ulecreo). .{aHHutil npoqecc LlHrerpa-

urlr Hl/KorLa He gaKaHHhBaercff. EgnHcreo npaBa - 3To eAfiHcrBo

AhHaMhqecxoil unrerpaqfih, ocHoBaHHoe Ha pasHoo6pasvlv v nnfipa-

Jr ils Me, fi BJlff Ioulr4xcq H eo6xogNM bl Mt4 ereMeHTaM h SToro e.n,hH ctsa.a3

Ta< oxassteatorcq copeaHHblMV Macrc c npe!,nonaraevofr (topl,l-

Auvecroil non{Kt >>, o6lrqeHHoft e caoeft f ioxHocrh: oHa He uMeer Hil-
qero o6utero c ucrl4HHoh noruuoh.3ro ecero tlt lLllb oqeHb HeyAaqHaF

TexHHKa rcpL4croB onpe4eneHnofi enoxut, Koropble nso6penlt .[,aHHylo
rexHllKy Anq Hepeanilcrfi,tHofi qenil - cBeAeHHfl Bcex nposBnennil

npaBa K 3aKoHy rocyAapcrBa.4 3ta rcKaxeHHatl rexHfiKa tlBnqercff

He rleM ilHblM, rar ntac<oil, npr4cnoco6nenHoil ,4;lt l  roro, uro6ul npn-

rarb peanbuoe 6eccunr4e npaBa. lzltrlenHo ona cnoco6crBoBara pac-

npocrpaHeHrlho cpeAil hcpt/croB o6ulenphHqroFo MHeHuff o roM, t{To

(oHl4 flB'lf l loTcfl JltOAbMt/, KOTOpble cMorpgr Ha cyulecrBeHHoe KaK Ha

cryraftuoe ut Ha clyvailHoe KaK Ha peuaoulee".4s Bo ilNaq o6ulecrea,
paBHo KaK il Bo rMm cnpaBe.[,rl,4Bocrm, Heo6xoguvo pa3 fi HaBcerna
pagpytut/Tb ory noxHyto <lopt'tAvtqecKyo norilKy) Atlfl Toro, 'iro6ut oc-

eo6o4urs Aopory Anff MeroArlqHoro sa6lo.nenun H npaKTilqecKoro

npuMeHeHilf l xt4Boro npaBa.

a1 B tauHcteeHnofi Aalu (neir.r.). - I1puu. nep.
a2 Ehrlich E Die Juristische Logik. S. 121-147 .
€ lbid. s. 146-147.. & lbid. S. 299 usw., 150-155, 314, 288.
€  tb id .  s .309,  155.
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Hav ocraercn npoffcHl4Tb eu{e ABa acneKTa AoKTpr4HH Splnxa.
Baxno noHnrbr KaKoBbt, no MHeHulo ororo yl{eHoro, Te QopvanuHue
npolleAypbl, c noMoulblo KoTopbtx MoxHo KoHcrarHpoBaTb nosrri lB-
Hoe n paBo. Eon ee toro, Heo6xoAuMo ycraH oBhrb, npr3Haer r u Sp nux
BMecre c Xenr, lOHrov h MHonrMh ApyrhMh cyu-lecrBoBaHne tAHTyu-

Tl, 'rBHOrO npaBa Hapgly c npaBoM QopvaruHsrrra.
Oreer na nepasril Bonpoc AoBoJibHo npocr. [1o 3prr,txy, Qopnaanu-

H ble hcrorl H UKA nogvrvBHoro n paBa napann en bHo guQQepeH Lu,l py-

orcs Ha rpex ypoBHffx npaBoBofi AeicrsrarerbHocl4, Koropbte oH Bbt-

Aenfin. 3rn ucroqHhKr/ pasHffTcq Anq npaBa HeorocyAapcrBreHHoro
o6ulecrea, Anq npaBhn peueHhs roHQrurroe v pJls a6crpaxrHulx
npaBoBbrx npeAfioxeHuit.a6 B roM, r{To Kacaercs npaBa HeorocyAap-
crBneHHoro o6ulecrea, cyulecrByror cnegytolrtne SopuarbHbte npo-
qegypbl: 1) o6srrHoeeHVe nnn o6srvail; 2) roneeHqrs; 3) oAHocro-
poHHee Boreh3bnBnenue; 4) npoeBneHhe BflacrLr (Herrschaft) aaa
Jrr4r-laMh, Koropaff BbrreKaer ms orHor.reHnft co6craeHHocrh; 5) carrlut
orHoueHhF co6creeHFrocrN; 6) HaKoHeq, He3aBhcr,lMslfr ycrae, o Koro-
pon,t Spnnx roBophr B ApyroM reKcre.aT

CosepureHno uHblMr4 oKa3brBaorcn Sopn,taluHbte ilcrotlHhKu npaBhlt
peueHh;, a hMeHHo: 1) cyge6Han npaKTHKa; 2) gorrprana.a HaroHeq, rc-
Tor.f HLlKaMn a6crparrHurx npaBoBblx npeAnoxeHh it sannorcs: 1 ) saron ;
2 ) o6sr.rail, cyu{ecrBy}ou-luil eH;rrpu rocygapcrBenH ofi opran r3arlu t/.

f lpu xpnruvecroi oqeHKe AoKTpr4Hbr Spnuxa Mbr BepHeMcq r erofr

auOQepeHqvayn hcror{H14KoB B saBHcr4Mocl, or Br,4AoB npaBa, noKa
xe nocrapaeMcn orBerrrb Hagpyrofr Bonpoc: nph3Haerru Splnx cy-
ulecrBoBaHVe v+ryvrvBHoro npaBa Hapff.[,y c Qopvarsnutv npaaov?
3anuvaetuan t,, ' tM B oroM Bonpoce no3Llqnff oKasbrBaercg He.[,ocraroq-
Ho qerxoil. Ars Hero npo6neva vrHryhrilBHoro npaBa noMeulaercfl
, lcKnloqhrerbHo B paMKh noncKa cy4aMh npaBxa peueHhff, Ecrn ue
xBaraer QopvansHurx r/cror.rHt/Koe (nparruxv v EoKrpvHst) 4rn sut-
HeceHfif l peueHus, To cyAbq AoJrxeH gaHflTbcn ceo6ogFrstNa nollcKoM
cnoco6a pa3petueHhn xoHSnrrra, BAoxHoBrerrcb nph oroM cnoHraH-
HbrM npaBoM HeorocyAapcrBreHHoro o6ulecrea.ae floeroMy 34ecb
peqb i lAeT o HeKoeM i lHryrTuBHoM npaBe,  Ho nHUb o ToM, KoTopOe f fB-
flqercq nHTyLlTLiBHbrM c ror{Kh gpeHilR cyge6Hsrx r{LlHoBHLrKoB.

Oro uHrynruBHoe npaBo oKa3brBaercq orHochrerbHblM, nocKorb-
Ky ero i lcrulHHbrM ocHoBaHileM, Ha Koropoe ccbrraercq ceo6oAHutil

6 Ehrlich E Grundlegung der Soziologie des Rechts. S. 365, 368, 379-380, 405.
47 lbid. S. 69-96, 352-380, 30, 406; Ehrlich E. Die Juristische Logik. S. 208.
4 Ehrlich E Grundlegung der Soziologie des Rechts. S. 275 usw., 97 usw.
4e lbid. s. 286, 171.
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noL1cK npaBa, ffBntleTctl ocHoBaHHOe Ha oopManbHblx npoLle.qypax

npaBo o6ulecrea. Spnnx ocraBllf ler 6eg oreera Bonpoc o roM' t{ro xe

cnegyer Aerarb cy.n,be, Kor4a oH He Moxer nailtu ornpaBHylo rotlKy

gnn cBoero peueHrtl B KoHcrarfipyeMoM c noMoulbto Qopvanuustx

npoqerqyp npaBe o6ulecrsa. l locronury peqb npefiMyqecrBeHHo hAer

o nnlopafl hsMe aBTOHOMHblx npaBonoptlAKoB, KOTOpble sapoxAalorcF

B y3Kt4x coqha-nbHbtx Kpyrax, KoHKypt4py!3ull4x Mexgy co6ofi, TaKile

cAryaL\tAV cnyqanucb AoBotbHo qacro. lzlnryrruaHoe npaBo cyAbt/

yTpaTHno ceoil pennrilsHurfi xapaKTep AJ]ff TOI-O, ,lro6ut cTaTb npaBoM,

peaj,lbHO OCHOBaHHbtM Ha HenocpeACTBeHHOM Bt/AeHL{tl eeuleil '  cne-

AoBarerbHo, epnnx npene6peraer npo6lev oh urtryvtuBHoro npaBa

eo ecefi ero r.tcTLlHHOfi SHa,lht\,tocTt/ t4 KOHLIeHTpt/pyeT BHI/MaHhe fic-

KrNor{fiTerbHo Ha npaBe, cO3AaHHoM qepe3 QopvanuHule npoqeAypbl.

3ro o6rncHserctl reM, t ' lrb oH He npoBoAtlT qerKoro pa3nilqhe MexAy

<HOpMaTilBHUTV Qa<rov' (nepamunblM t4cTotlHt4rou) tl rexHnqecroil

npolle4ypoil xon craraqnu ( eropru nblM t4 cror{ Hhxorra)' H e6e3ocH oBa-

TeJrbHo 6ecnoroqcs o ToM, qro6ur noAqepKHyfb n03L1Tl4BHblil xaparrep

uHTyt4ThBHOFO npaBa, OpnllX rarXe Ct' lt/TaJI CBOL'IM AOnFOM O6OCHOearu

rHryf i rhBHoe npaBo qepe3 npaBo QoptuanuHoe'
l lepexogn K Kpt4Tmqecrofi oqenre 3aMet{arellbHoro rBopqecrBa

Sprrxa, N/u 6es rone6aHrft npfit lhcnfieM SToro ficcfleAoBarenF K Hah-

6 onee 3Harlr M br M n peAcTaBilTeIfi M t/Aeu col{Ll aJIbHOTO ilpaBa, 71 Laen -

HO qepe3 yrny6neHnu(t auanuz npo6nerv hcTot{Hl, ' lKoB no3LlThBHOTo

npaBa Spnurx nprlxefl r ceoei TeopLll4 (npaBa o6ulectea" (Gesell-

schaftsrechf). AaHr-rurfr nyrb K ilAee collilanbHoro npaBa Kaxerce HaM

oco6engo LleHHbtM, nocKonbKy oH HaLlUHaeTCff C paAhKanbHol-o ocBo-

6oxAeHrs coqhaflbHoro npaBa ornn6ofi oneKil co cropoHH rocyAap-

CTBeHHoronopg .qKaunpuBoA l / lTnpqMoKnoH ' |T t4 }oL lucTo rouHeSa-
BncuMoro couranbHOTO npaBa, gKBfi BafleHTHOTO rocyAapcrBeHHOMy

npaBy hnil npeBocxoAtlulero ero.

Bvecte c TeM BBOAhMOe opnuxotvt noHtlTLle (npaBo o6ulecrea"

( G esel I schaftsrecht) oKa3btBaercfl He nonHocrbto rox.E ecrBeH H bl M no-

HqTt4lo <coqfiafibHoe npaBo> B TOM CMblcne, roroputil Mbl BKJlaAblBaeM

a AaHuutil TepMilH. f loerovy sAecb HlDt(Ho qerKo onpeAenfiTb' B tleM xe

cocrottr pa3rL4qhe, u o6uccHfirb ero npuql4Hbl'

l- lpneHaean orpoMHbte 3acnyru l-upre, u e oco6eFlHocTl,4 ero AoK-

Tp,4Frbt (Hapq.qy c AoKrpl4Havh Caer4Hut'4 u flyxru), Spnrx Bce xe cra-

3r{r eMy B ynpeK npil3HaHhe cyulecTBoBaHhF He TOnbKo coltHanbHo-

;c npaBa. Ho v nHilvBt4AyanbHoro npaBonopffA<a'so BnpoleM' oH Mor

{ ;: 'r- S- 34-35, 1B usw.
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obr cAenarb ror xe ynpeK il .qoKrpr,iHe Moprca Opyry. flo OplNxy, ece
qacTHoe npaBo qBJlqeTcH TaKXe U npaBoM coqhalbHblM, nocKoJtbKy
Bcrr npaBoBan p,efrcraureltbHocrb cBogr/Tcn K cyulecrBoBaHhlo co-
hcsoB 14 l,ix aBToHoMHbtx nopn4Koa (Verbandsrecht).st Kar yreepxgaer
3p.nux, l-r, lp<e 6urn Henpae B roM, qro paccMarpuBan B KaqecrBe co-
Lli lanbHoro npaBa roflbKo BHyrpeHHee npaBo opFaHil3aqL1fr, nprsHaea_
eMblx B KaltecrBe lopLlAr4qecKy'x ntA\. O4na<o He rojtbKo He ,4Melou{ile
craryca io p 14.8,il qe cKux nv\ rpyn n u ( Han pu v ep, GaBo.q u nvt ner nacuafit
npoQcoros), Ho il rpynnbt, JlhtreHHbre eoo6u{e <aroil-nu6o opraHu3a-
L{r4rl, ocHoBononaratoulHe rorajrbH ocru (rarne KaK Hall i loHan bH oe r4n h
MexAyHapogHoe coo6u-lecrBo, Klacc, orpacrb npoMbtluneHuocrn)
nopoxAanr ceoil co6crBeHHble BHyrpeHHfie npaBonopc4Kt4, cocraB-
Jtfl louli le colluaflbHoe npaBo. 50nee roro, Bce orHotreHhff co6creeH-
HOCTI4 L1 BCe AOFOBOpHbte oTHolxeH14q 9Br|fi loTCfi nn|.l lb 3aMacKLlpoBaH_
H ut vtt $opvaM fi corogoe.s2 floelokty coro3bl nprcyrcrBylor noBcro4y;
npfi oroM npaKTLlrtecK!4 HeBaxHo, ocHoBaHbt IttA olt Ha o6ut,{ae vIV Ha
ycraBe, na co6creeHHocrt4, LoroBope hflrt rocno!,crae. TepnarH <npa-
eo o6ulecreaD oKagblBaercq.6onee roqHbtM, LteM TepM14H (coqfiarbHoe
n paBo>, nocKonbKy oH npoTl,4BonocTaBnR eT HerocyAapcTBeH H oe npa-
BO npaBy rocy.qapcTBa.

Vlccnepyn gril .qoBo4u Spnmxa, rerKo saMerurb, qro HapsAy
c BecbMa npaBhnbHbtMLl MOTilBaMt 3TV AOBOF,b| CO.qepXaT HeAOpa_
syMeHi lF r ,4 oLteHb rpy6ure ouu6xr .  epnrx BnorHe npaB, Bospaxan
l-Npre B ToM, rtro HapflAy c cor{i larbHblM npaBoM KopnoparuBHbtx op-
ranusa4vti l cyulecrByer i l HeopraHhooBaHHoe collhalbHoe rpaao,
Koropoe 6eper aepx. Ho orctorn,a coBepueHHo He cneAyer roro, qro
BCe qacTHoe npaBo BbtcTynaeT cot_{ualbHbrM 14 r{To oHo He coAepxilT
e ce6e BaxHbtx oneMeHroB tAHArBt/lAyanbHoro npaBonopffAra r qncrofi
KoopAilHaUvu. He qBflnercn nu cot\ua6eflbHocrb qepe3 pa3rpaHfiqe-
HNe il ypaBHilBaHue cronbxe peaflbHoil,. lro ucotlua6enbHocrb qepeg
BceeALl HcrBo t4 r{acrur{ Hoe cli lnH ue? nOtn oul eg ur n r .Qpyrovy>, orH o-
IIeHHF ogHoro vHEvtBVAa K ApyroMy unv oguoil rpynnu r gpyroil - ne
RBflffrorcq Jth cronb xe Heo6xopllMbtMlz! r{To ,1 BHyrpeHHr4e nopsAKh
corosoa? 14cx-nrcqaer-nu $eHonaeH yt{acrrg B uMbru orHolueHLjq Mex.[,y
..Fr, .,Tblr, 

"On"?
Her Heo6xogt4Mocn4 .qoJtro &ucKyfrlpoBaru c epluxoM no sro-

My Bonpocy, nocKojlbKy OH CaM yfBepxAaeT, qTo Bce npaBo flBflffeT_
cc npaBoM col_luaIbHbtM, npoTr4BonocTaBleHHbrM Mt4pHOMy npaBy

ibid. s.3il44.
!$d. S. 43 uslr. 3/ usw.
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coTpyAHr/qecTBa, co3/l,aolrleMy BHyrpeHHhr nopnAoK rpynn, - npa-
BoM pa3peueHf ln KoHQfl r4KToB h QrrcrpoeaHhff  BHeLUHei l  cao6o.n,ur .
9ro xe fiHaqe nperqcraBflqercff nog <npaBrraMil peLL,eHfiR>, KaK He
n pr4 3 H aH h e Koop.[,r/ H r/ pyto u_i,e ro n opFAoK vH ATABV AyanbH OrO fI paBa, KO-
Topoe aBTop ronbKo rlro orptA qal? Moxuo rr,jub noxarerb, Ltro Spnr,lx
n pL1 3aMacKrl po BaH H oM n p H3HaH il h |AHEUBUAy ar bH OFO npaBOn opfl AKa
orpaHfiLrkr.ncff npaBhnaMfi peueHfif l , cQopMynhpoBaHHbtMh cy4aMfi ,
t4 L|TO OH nOHhMar OTHO[UeHhs KOOpp,uHar]r4r/t, cyulecTBytoulhe MexAy
rpyn naM il, cKopee KaK M exLl HAt4 Br4Ayan bH bt e oTH oLLl eH h fi .

Hav raxercq Heyp,arlHoil vstcls o6 oroxgecrBreHuu4 nporhBono-
cTaBIeHhR MeXAy COqtlaIbHbtM tA tAHEVBVLyanbHbtM npaBoM c npoTh-
BonocraBr eH L1 eM MexAy n paBoM H eorocy4apcrBr eH H o ro o6u_{ecraa rl
npaBoM, no KoTopoMy cyAbt  BbrHocFT cBor/  pe[ !eH[4q.

1) 34ecs ne 6epercn Bo BHtlMaHLle ror Qa<1 Ltro cyAbl, KaK pas
t1 fi Bn fi hct{11 ecff opraHaMr,l BHy{peH Hero n opfl AKa rpyn n bt, 3aH h MatoTcrr
BonpocaM14 coUt larbHoro npaBa He B MeHbl l le i l  crenesu,  qeM Bonpo-
caMh nHAfi Bfi .qyanbHoro npaBa.

2) Orprqanhe cnoHTaHHoro cyqecrBoBaHt4ff tAHil 'ABL AyarbHoro
npaBa npenqrcrByer aHarh3y rex ffBreHhfi, a roroputx cor_lt4a.nbHoe
npaBo OKa3blBaeTCff  hCKaXeHHblM t /3-3a TOTO, L|TO OHO nOCTaBIeHO Ha
clp<6y v+fl i lBuqyarbHoMy npaBy (ero xaparrepHo Ann coro3oB roc-
nogcrsa), Tev cavurv epnrx 3aKpbtBaeT ce6e eogr,rroxHocTb yBr/AeTb,
L{ro rocno!,clreo (Herrschaft) He fiMeer nuraroil cBnsyt c cot_lLtarbHbtM
npaBoM. Evy ra<xe He y.Eanocb yrorlHr4Tb xapaKTep ororo npaBa KaK
tl cn4 H H OrO n paBa rl HTe rpallh r/ r/ coTpyp,H t4q ecTBa, n poTr,l Bon ocraBfl R -

eMoro npaBy cy6opgraHaqNm. lzlnaeHHo no erofr nprlt ir, lHe Spnrx noMe-
ulaer rocnoACTBo h orHoLUeHhq co6creeHHocrt4 cpenn,rit Qopvanuusrx
14cTorlHrKoB coqilanbHoro npaBa.

3) B roHqe KoHUoBj creAcrBheM TaKoro orox4ecrBneHilf l craHo-
Br,4TCfr TO, rlTO (npaBo o6ulecTaau, o KoTopoM roBopt4T opnrx, no cyTr,,t,
npegcraBlfier co6ofi KoHrnoMepar rereporeHHbtx oneMeHroB: t4c-
TIIHHOTO COqilaIbHOTO npaBa, VHtrt/1Bt/lEyanbHOrO npaBa B ero HerOCy-
.qapcrBe H H brx n ponBr eH unx, cy6opgt/ H t4 pynulero npaBa aBToH oM H btx
colo3oB rocno!,crBa. MoxHo craKAMV xe ocHoBaHhfiMr,i ycoMHLlTbcff
B nfio.r,orBopHocrr4 noHflTt4fl, Koropoe o6legnHner a ce6e Han6onee
yganeHHbre Apyr or Apyra nopffAKL1, i l  ynpeKHyru Splnxa B ToM, rlTo
eMy He yAanocb AareKo npoABl,4HyTbcg B ero i lGCreAoBaHrlffx,

Opnnxy npr4HaMexur 6onuuafl 3acnyra: oH noAlreprHyn (a ro
xe BpeMfl, ,rro n Opry, xorff N He 3Hafi o6 erov) To, r{To nepBnqHan
npaBoBan geilcrarrelbHocrb rrBrqercfl 6olee o6lerrueHoil n <on-
rperHoft, qeM BXoAflu-l i le B Hee npaBilra. Spnnx 6nnxe, qeM Apyrr4e
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npeAsraBlnefi9| uJKorrbt cBo6oAHoro npaBa, noAoulen K rAee "Hop-
ra€rfltBHoi-o @KTa', (uHCTHTytaD, noHhMaeMoro KaK nepBur{H btfi o6-b-
eKTHBHbrfi aBTopHTeT, o6ocHoeHeapu{Hfr cHny nosHTl4BHoro npaBa.
B .{acrHocrH, AaHHyto reHgeHr{Hto .qeMoHcrpr/ pyer o6o3Halt eH il e h c-
TOqHHKOB <npaBa o6ulecrsa' B KaqecTBe (}opt4Ar4qecKhx OaKToB>
(Tatsachen des Rechts).* Ho rqaKe sAecb rlerKo Br4AHor rro gpnrxy
He yAUrnOCb npOBeCTH tlCHOe pa3nuqhe MeXAy (nepBilr{HbtMkt HCTO({-
HHKaMh> ("ganHstnau,>r (HOpM?Tl,tBHbtMLl hCTOHHhKaMV>> lA r, n,) r ero-
pt4,iHbrMh (Qopualurlsrvn) rcrovHilKaMh (rexHm,lecrxe npoqegypbl
KoHcrarallLf u) - paznuqhe, Koropoe raK xoporrlo o6ocHoealr Xenr
v ApYrne npHcrbt.

"lOph4r/qecrlre Qarru, Ltrpanr y eplraxa cpasy ABe ponil. C errna
cBq3aHbt He.qo-craroK roqriocrr ero reopktt/ t4croqHhKoB npaBa h He-
BO3MO)<HOCTb n0oneAoBaTenbHo ilcnolb3oBaTb yAaqHo h RcHo Bbl-
paxeHHyro MbtcJtb o roM, uro raxgoi olnacrv npaBa coorBercrBylor
pa3Hue HcrorlHhKt4.s CoruneHnn Spnuxa no noBo.o,y noHnl/n vHryu-
TI4BHOFO npaBa hMe|oT ToT xe ,4cTorlHrlK: t4cTNHHoe SHaqeHhe SToro
BHAa nO3HT[4BHOrO npaBa cTaHoBt4TcF flcHbtM ToIbKo B TOM Cnyqae,
ecnu AaHHbth eup paccMarprBaercn KaK cnegcrBile Henocpe.ncrBeH-
Hoil roncraraqrrlr (6es nocpe,qcrBa rexH r,lrlecKilx n poqe.qyp) n epemv -
Hbrx HopMarllBHbtx Qarroa.

B xoHqe KoHqoB, ecnu cnpoct t ru ce6n,  KaKoBbr xe npi lL t t /Hbt ,  no-
Meu.taBlrhe Spnraxy npuiltu K qerKhM pe3ynbraraM B cBor4x pa3Mbnlt-
ne+Vflx, cronb my6ornx il cronb oHeprurJHo 3au-lmulaBlut4xcfl, To or-
Ber HaM Kaxercq oqeBhAHbtM. Heo6xogmMo hcKarb AaHHbte nprLlLtHbl
B npeAnocbtlKax ero Teoput4, cji l4tuKoM chnbHo opr4eHTilpoBaHHbtx Ha
sMnhpn3M v noSvrvB'i|3M; 3Tt4 npeAnocbtrrKr/ AenatoT AIff MbrcILtTe-
rs HeBogMoxHbtM noHhMaHl ie BaxHocrt l  ponu BHeBpeveHHutx rgei l
i l  LleHHocreil, eonloulanu_lLlxcs B Tex coqfiarbHbtx qBreHfiRX, Koropbte
h3yt{aer 3plr,tx. Hensss npwiltu K orrpaHnqeHkt}o (HopMarNaHurx $ar-
roB> or Apyrilx Sarroa coquansnofr xh3Hh, He npraHaBaq cyul,ecrBo-
BaH fi fi o6terril eFtutx uAeil, e oco6eH Ho ct rtt Vgeh- geirtct awil, TBoprle-
cKt4x qeHHocreil, roropue peatr3ylorcn qepeg AaHHbte fi.qeh, - BeEb

s tbid. s. 67-96, 352-380.
# Mur co ceoei cropolrbl nonbtralltcb BbrBecru cneAcrBl,tr ,qannofi TeHAeHqnu,

yKa3btBag Ha ro, r{To QopManbHbte uclogHuK\ e csepe coqilaflbHoro npaBa or'|hr{Hbt or
$opuanuHurx ucroqHHKoB e c$epe uHAr4BuAyaJrbHoro npaBat nocKonbKy oH14 pa3rpaH14-
quBalorcq B coorBercrBr/il4 c AByMq pa3HbtMu HopMaruBHbtMu @arrauu: <BceeAhHcrBo'
t4 <orHoueHfie x.[pyrovy". Cru. nauu pacc]DKAeHue o6 eror,t: GuNitch G. 1) l_id6e du
droit social. Paris, 1931 . P. 143 et suiv.; 2) Le temps pr6sent et l' idee du droit social. paris,
1931. P. 286-288.
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f iMeHHo sro nprAaer HopMarHBHuil xaparrep yKasaHHsrru eaxrav.
Heeos*o)KHo norHocrbro oqeHhrb pasflhrrfie MexAy HopMarilBHbrMLl
@arraruu <BceeghHcrBa>, Koropbte /qalor Haqano coqnanbHoMy npaBy,
h HOpMaThBHSrrvrn $arraMfi oTHolueauil x fipyroMy, KoTopbte nopox_
Ea'.or uH4nBrAyanbHoe npaBor He orAaBaff ce6e or.{er B TOM, KaKhe
AyxoBHHe LleHHocrt4 (rpaHcnepcoHarbHble r IrqHule) nporrBnqlorcrl
B HI4X.

Spnux cJrhrrKoM cnrbHo opheHThpoBaH Ha peanll3M il cniluKoM
Maro Ha AyxoBHbte qeHHocru Anrr roro, .rro6u pa3peurTb re npo6ne-
Mbf , Koropble oH nocraBnl c raxofi rsry1nuoh 14 qerKocrblo. he _sa roro,
tlTo oH He hcnolbsyeT <HAeajlpeajlhcThqecxnh, MeTOg,ss Splmx He
Moxer noAHqrbcs Ha Bbtcorbt, AocrhrHyrbte Mbtclbto Moprca Opuy,ru
xorq o60Hx Mr,rcjr HTeJI efi . ceqsbr aaer cxoAcrBo r4 HTenne Kryar bH blx n o-
cblJIoK. OaHdxo B To )Ke BpeMs Opnnx aHaqilTeribHo onepexaer Opray
t4s-sa ceoe* 50lee uNporofr He3aBhcl4MocTl4 0T BCeX TpaEL.il_lr/oHHbrx
xoHLlenqnfr u xareropnfr .

s cx' narurr pcclc4geuran o6 qcnorbsoBaHh v <v*eafipeanhcrhqecKoro> Mero.qa B
npaBoeeAeHr{lt: Gurvitch G- L'id6e du droit social. p. 113 et suiv.$ cu- HaLue i'r3fioxeHue AoKTpHHhr opr,ry s .r. 5 rn. 3 qurupoeaHHofi euure paOorsr
(Gurvitch G- fidee du droitsocial).
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