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BBEOAEHUE

Wneu denepanrszMa npoyHO 3aHUMAIOT BUAHOE MECTO B pa3HOOOpa3-
HBIX TYMaHUTapHBIX HAyKaX — KOHCTUTYLIMOHHOM TIpaBe, (hritocobun,
MOJIUTOJIOTUH, UcTopuu. YTo Kacaercs MpakTUKU (PYHKIIMOHUPOBA-
HUs deaepaTUBHBIX TOCYAapCTB, TO OHA JTaBHO CTajJla HEOThEMJIEMOM
COCTaBHOM YaCTbl0 KOHCTUTYIIMOHHOTO W TOJUTUYECKOTO Pa3BUTHS
YeJI0BeYeCTBRa.

Cuuraetcst, 4TO B KauecTBe (POPMBI TOCYIapCTBEHHOTO YCTPOii-
cTBa (hefiepaii3M MO CPAaBHEHUIO C YHUTAPU3MOM HE TaK ITPOYEH U YCTOM -
qyuB. JleficTBUTEIbHO, HEMaJIO (helepaTUBHBIX TOCYAaPCTB HA HAIIIMX TJ1a-
3aX MepecTaiv CylecTBoBaTh. TakoBbl cymabObl CoBerckoro Corosa,
YexocnoBakuu, FOrocnasuu, O0benuHeHHON Apabckoii Pecryonmuku.
Hpyrue rocygapcTBa NpeArnowiv BOBpeMsi CMEHUTh (heiepaTUBHOE TOCY-
JMAPCTBEHHOE YCTPOWCTBO Ha YHUTapHOE. TakuxX rocyaapcTB OCOOEHHO
MHoro B Azuu u Adpuke — 3710, B yacTHocTH, MHAaoHe3us1, KamepyH,
Kenus, JIuBus, Manu, Ceneran, Cupus... Takoro pojaa npumMepbl €CTh
u Ha EBporneiickom koHTrHeHTe (Hunepnanael). B rmobansHoOM Mac-
1mrabde enepalvu Bcerga ObLIA U OCTAIOTCS B YMCIEHHOM MEHbIIMH-
ctBe. OTHAKO OHM OXBATBHIBAIOT CBHIIIEC YETBEPTU 3€MHOM CYIIU U HE
MEeHee TPETH HaceleHUs 3eMJI. A B «<BOCbMEPKE» BEAYIIIMX TOCYIapCTB
MEXIYHApOIHOIO COO0IIECTBA Ha (peepaliuy MpuXoauTcst 1oopasi 1mo-
JIOBUHA WICHOB.

Ha pyGexe nmpoIuioro 1 HbIHEITHETO CTOJIETUH (henepaTMBHBIMU
rocynapctBaMu ctanu benbruiickoe KoposaeBctBo u MTtanbsiHCcKast
Pecnyonuka B Espone, Mpak — B Asuu. K denepatuBHOMy ycTpoii-
CTBY IBIXYTCSI TaKWe TPAaWIIMOHHO YHUTApHBIE TOCYIapCTBa, KakK
Benukobputanus u Ucrmanus. [TpoekTsl (henepanuzay 00CyKaatoT-
csa Bo @pannum, Typuuu, Ha Kuripe. B MexxmyHaponHoM maciirabe
nerictByer BcemupHas yvra dgeaepanuctoB. Ee akTUBUCTBI YBEPSIIOT,
yTo hefepaii3M CHOCOOCTBYET NEMOKPATU3ALMU TOCYIapCTBEHHOTO
YIpaBJIeHUs, TaK KakK MPUOIKAET YacTh €r0 MHCTUTYTOB K HApPO.Y.



Beeoenue

Otcloma M BbIpaXEHUE «IeMOKpaTuueckuii denepanusm». Ha He-
CKOJIbKUMX SI3bIKaX BBIXOJST CIIEIIMAIbHbIE KYPHAJIBI TTO BOIIpocaM ¢e-
nepanusma. MMHoraa MOXHO ycabllIaTh Aaxe, 4To dheaepainusmMm — 3TO
Oynyliiee BCEro YeJa0BEUYEeCTBA U YTO KOrma-HUOYIb OyayT 00pa30BaHbI
MeXrajakTuiyeckue dbenepaluu.

Cpenu coBpeMEeHHBIX (PeiepaTUBHBIX TOCYIAPCTB MBI BUIVM THU-
TAaHTOB MEXIYHApOAHOro coobiecTBa: ABcTpanuio, bpasunuto, [ep-
manuto, Muauto, Coenunennble IItatel AMepuku. K HUM nipuHan-
Jexut u Kanama — oqHO 13 cTapeiliimx, caMmbIX yBaXaeMbIX U HAM0O-
Jiee u3yvyaeMbIx heepaTUuBHBIX TOCYIAPCTB.

MHoroe npuBJieKaeT HAC B KaHaJACKOM deaepainu3mMe, UHOTIA
Ha3bIBaeMOM KJlaccuueckuM. IIpexae Bcero — ero MCKIIOUUTEIbHO
MPOYHbIE TPABOBbIE U JEMOKPATUYECKUE COCTABISIONINE, KOTOPbIE
TMOMOTAIOT €My TMOKO Y TIJIAaCTUYHO BIIUCHIBATHCS B KOHTEKCT SMOXMU.
[TpusnekaloT Takke yMeHre Oepeub YeJIOBEUECKUIM KamUTAl U CITIOCO0-
HOCTb OOHOBJISITBCS 0€3 rOCYIapCTBEHHBIX MEPEBOPOTOB U PEBOJIIO-
111, 6€3 eNMHON rpaxJaHCKO BOWHBI; YMEHUE OTCEKaThb U 00e3Bpe-
XKWBATh MOJIMTUYECKUX aBAaHTIOPUCTOB U CITOCOOHOCTD CO31aBaTh MPO-
NYKTABHOE CEJIbCKOE XO3SCTBO, HOBEHUIIYIO MHIYCTPUIO, OTIMYHBIN
TPAHCTIOPT U UUBUJIMU30BAHHBIE TOPOJA B CYPOBBIX MPUPOIHBIX YCIIO-
BUSIX, KOTOpbIE TaK HAIIOMUHAIOT poccuiickue. Kpome toro, kaHaj-
CcKuil denepannu3mM UHTEPECEH CIIOCOOHOCTBIO COYETaThb OTKPBITOCTh
BCEMY MUPY C OTPAaHUYEHUEM alleTUTOB MarHaToB TPaHCHALIMOHAJIb-
Horo KanuTaja. I HakoHell, TOCTOMHO U3yYeHUS U MOAPaKaHUS YIIPaB-
JIEHYECKOE UCKYCCTBO TOCYNAapCTBEHHBIX pykoBonutesieil Kananbl, Ko-
TOpPBIE TIO YACTU YBAXKEHUS K 3aKOHY, COLMAIbHON CIIPaBEIJIMBOCTU U
5KOHOMUYECKOW KOMIETEHTHOCTU CIIOCOOHBI 1aTh CTO OYKOB BIIEPEN
JIuiepaM OYeHb MHOTUX JIEPXKaB.

ITycTh y Hamieil cTpaHbl HUKOTIA He OYAET HYyXIbl paboJIeTTHO,
MeXaHUYeCKU MepecaXxuBaTh Ha MOYBY Poccuu 4yXoid OMBIT — KOH-
CTUTYLIMOHHBIN, MOJUTUYECKU I, OBITOBOI WU JIIOOON APYTOi, HO U3-
YUEHHE Yy>KOro OMbITa BCETa MPUHOCUT N0Jib3y. OHO pa3IBUTAET Kpy-
ro30p, U30aBJIIET OT CTEPEOTUIIOB U CAMOJIOBOJILCTBA U CAMOE TJIABHOE
JaeT BO3MOXHOCTb, 00pa3HO TOBOPS, HE HACTYIATh HA rpabiiv, Ha KO-
TOpBIE PaHbIIE HAC HACTYIWIU Apyrue. Bocnonb3yeMcs 11 Mbl TaKOM
BO3MOXHOCTBIO — 3aBUCHUT OT HAC.

Hacros1ast kKH1ra moBeCTBYET O IyTH, MPOAECIAHHOM KaHAICKOMI
mogenblo dhenepaninzma. KoHeuHo, MyTh 3TOT HE HACTOJBKO TEPHMUCT,
KaK MyThb Hallew ctpanbl. Ho, 3aMeTuM, 1 JIeTKUM OH HUKOTIA He ObLI.



Hanunos C.10.
Deonroyus Kanadckoeo ghedeparuzma

OH M300MJI0BaJl TeM, YTO TPUHSATO HA3BIBATH IIPEIISITCTBUSIMU, WU
«OOBEKTUBHBIMM TPYIHOCTIMM». T TeIbHAS 3aBUCUMOCTE OT 3a0Ke-
AHCKOM METPOITOJINH, MEXKITHUUYECKNE W MEXPEIUTNO3HbIE TPEHHUSI,
pPaHO CJIOXMBIINECS peTMOHAIbHbBIE STOM3MBbI, HE TTIO3HABIIIME Mpecca
ONHOMAPTUIHON AUKTATYphl, HEXBaTKa YEJIOBEYCCKOTO U JIEHEKHOTO
KamnuTaja, HaIUTbIB Pa3HOSI3BIKMX WMMUIPAHTOB, KOTOPHBIX HYXXHO
aJanTUPOBaTh, BBUIA3KM CEMApaTHCTOB M TEPPOPUCTOB, CIA0OCTh
BOEHHO-00OPOHHOTO TIOTeHIIMAJa, HeOE30MacHOe COCEACTBO C «CYy-
nepaepxaBoit» — CoenriHeHHbIMU LllTaTamu Amepuku... U ato erie
HE BeCb MepeyeHb TPYAHOCTEMN, TOCTOSIHHO PelllaeMbIX KaHaJCKOM e-
nepauueit. Benp He ceKperT, YTO YIpaBIsSITh TEPPUTOPHUAIBHO IMPOTSI-
JKeHHOM CTpaHOM, He 3aMEHSISI KOHCTUTYIIMOHHYIO 3aKOHHOCTD U T10-
CTYJIaThI IEMOKPATUU CIIOBAMU «HEOOXOIUMO», «I1eJIeCO00pa3HO» WU
«BBIHYXIIEHHAsT MEPa», HEUEIOBEYECKH TPYIHO.

ITocyie oueHb GEraoro nepeyrcaeHus: JOCTaTOYHO BHYIIUTEb-
HBIX «00bEKTUBHBIX TPYIHOCTE» pa3BUTUS CTPAHBI TPYIHO ITIOBEPUTh,
yto KaHama 3a mositopa CToJIeTHsI HE yTpaTuia HU KJIOYKa TeppPUTO-
pUU, YTO CPEIHMUIT KaHaIeLl KUBET JIyulle, 4eM 92% HaceleHust 3eMHO-
TO IIapa, ¥ 4TO IT0 YPOBHIO HACUJIBCTBEHHBIX IIPECTYIICHUI Ha TyIIY
HaceJIeHWs KaHajckas pemepais uaetT Ha OJJHOM U3 TTOCIIeTHUX MECT
B Mupe. M TeM He MeHee 2TO Tak.

Jlutepatypy, nocssiieHHyo KaHane, nHOrIa Ha3bIBalOT «KaHa-
InaHoi». «KanagnaHa» Ha pyCCKOM sI3bIKe JOJITOe BpeMsl He Oblia 00-
mmpHoi. Hac ropasmo 0osbIlie mpuBIeKaan AepKaBbl, KOTOPHIE OBLIO
TIPUHITO UMEHOBaTh BeIMKUMHK. KaHaga K MX 9MCIy HE OTHOCHWIACK.
[MpaBna, cTpaHy M3y4aJM >KypHAJIUCTbI, 9KOHOMMCTHI, TTOJTUTOJIOTH,
ucTopuku', reorpadbl, OHAKO OHM HE MpUAABAIM OOJBIIOTO 3HAYE-
HUSI KOHCTUTYLIMOHHO-IIPABOBOM TEMATUKE, YPE3BbIYAMHO BAaXKHOI B
TUIaHe TOHUMAaHMS TOCyaapCcTBEHHOro ObITHsT KaHambr.

OtpangHo, uyTto 3a nocienHue 10—20 neT Hama auTepaTypa Mo-
TIOJTHMJIACh CITeIIMaJIbHBIMU HMCCIIeIOBAaHMSIMU KaHaJIcKoro demepa-

! CM. KOJUIEKTUBHBIE akajeMuiecke MoHorpabuu: focynapcTBo 1 9KOHO-
muka Kanazapl. M.: Hayka, 1986; Kanazna Ha nopore 80-X ronqoB. DKOHOMHUKA U 10~
sutuka. M.: Hayka, 1979; HaumonanbHbie npo6aembl Kanamst. M.: Hayka, 1972;
CoBpeMeHHast BHyTpeHHs1s1 monuTka Kananel. M.: Hayka, 1986. CM. nHaAMBHIY-
anbHbIe uccaenoBanust: Janunoe C.FO. IMonutuueckas smuta Kananer. M.: MU3n-Bo
NCKAH, 1985; Jlanunoe C.1O., Yepkacos A. 1. 12 nuu Kanaaer. M.: Mbicib, 1987;
Copoko-Lwona O.C. WUctopus Kananel. M.: Uzn-Bo MI'Y, 1985; Tuwxos B.A.,
Koweneg JI.B. Uctopust Kananwl. M.: Mbicib, 1982; @ypcosa JI. H. Ummurpanust u
HalmoHaabHOoe pa3Butue Kananel. M.: Hayka, 1975.



Beeoenue

Ju3ma. OTMeTuM B 310 cBsi3u padotel U.M. leneku u T.H. Tumaiio-
BOM, HallMCAaHHbIE HA OCHOBE NUCCEPTAllMii HA COMCKAHWE CTENEeHU
KaHAMJIATOB I0pUINYecKUX Hayk’. OmHAaKO 3TH pabOoThl MO KayecTBY
BeCbMa HEpOBHBI. [JOCTHXEHUS aBTOPOB B aHain3e (heaepaTUuBHBIX
WHCTUTYTOB COCEICTBYIOT C OYEBUAHBIMU YIYIIEHUSIMU U HEAOYETA-
MU: HEIOCTAaTOYHBIM OCMBICJIEHUEM MHOTOOOPAa3HOTO «MOPSI (DAKTOB»,
YBJIEUEHUEM I€PECKa30M HOPM MUCAHOTO IpaBa, HEAOOLIEHKON pOIu
MPABOBBIX KOHBEHIIMOHATbHBIX HOPM, TOJIOCIIOBHBIMU 3aSBJICHUSMMU.
Masno BHUMaHUS yOEIsSeTCs MePervieTeHUIO MTpaBa, MOJUTUKU U IKO-
HOMUKHU, KOTOpPbIE 001a1al0T CIeUu(pUKOli, HO B TO K€ BpPeMsI HE OT-
JIeJIEHBI IPYT OT Apyra KUTaCKOl cTeHoi. He uliHe HAamOMHUTB, 4TO
JUUISI TIO3HAHUS CTPaHbI HEOOXOAUM HE OJIMH AECSATOK JIET U TOHUMaHue
He TOJIbKO €€ TOCYAapCTBEHHOTO MEXaHU3Ma, HO U COLIMyMa...

Ecnu xHUra noMoxeTt yuTaTessaM MOCTUYb Ha MPUMEPE OTHOM,
3aTO OYEHb UHTEPECHOU cTpaHbl — KaHaabl, MPUHUIKIIBI U MPYKUHBI
JNEUCTBUS AEeMOKpaThudeckoro denepainsma ¢ ero JOCTOMHCTBAMU U
HeJ0CTaTKaMu, aBTOp OyJIeT CYMTATh CBOIO 3a]a4y BHITTOJIHEHHOIA.

2 Jlenexa M.M. Kananckuii denepaansmM B KOHTEKCTE B3aMMOOTHOIICHUI
denepanbHOTO IIeHTpa U poBUHIUIA. CTaBponofb: M31-Bo CTaBpomoabCKOro Toc.
JIMHTB. YH-Ta, 2003; Ee xce. Kananackuii (penepannsm: B3aMMOOTHOILICHUSI LIEHTpa 1
npoBuHIMii. M.; [Taruropck: M3n-Bo CTaBpOIOILCKOTO roc. JMHTB. YH-Ta, 2004;
Tumawosa T.H. Kananckas mofesns dbeaepaiusma. DBOIOLMS U OCOOEHHOCTU UH-
CTUTYLIMOHAIbHOM cTpyKTYpbl. M.: M31-80 AHKWJI, 2002.

3 PaGoTa BBITNIOJIHEHA C UCTIOJIb30BAHMEM JaHHBIX CUCTEMbI «KOHCYIBTaHT
ITmoc».



[naBa 1

TEOPETUYECKUE OCHOBDbI
SEOEPATUBHOIO TOCYOAPCTBA
M OCOBEHHOCTU TEOPUU
KAHAACKOW MOAEJIN
SEOEPAJIU3MA

1.1
Knaccuyeckue teopumn dpegepanuama

B HacTos111€€ BpeMs HayKa KOHCTUTYLIMOHHOTO MTpaBa U MOJIUTUYEeCKast
HayKa Ipe/iyTaraoT LeJbli psij onpeaeneHni penepanusma. Yaiue Bee-
IO IOPUCTBI-KOHCTUTYLIUOHAIUCTHI U CIIELIMATTUCTHI B 00JaCTH TOJU-
TUYECKUX HayK OMNpenessioT denepanusm Kak ¢hbopMy U NPUHIIUII TO-
CYIapCTBEHHOTO YCTPOWCTBA, KOTOPBIE MO3BOJISIIOT O0ECTIEYNTh EANH-
CTBO TOCYJApPCTBEHHOI BJIACTM B YCJIOBMSIX CYIIECTBOBAHUS aIMU-
HUCTPATUBHO-TEPPUTOPHUATBLHON OpraHU3allii Ha HECKOJbKUX YPOB-
Hsx. MHorma denepanus3m paccMaTpUBaeTCsl TakKXkKe B KaUeCTBE «IPO-
1ecca yJaxXuBaHUSI OTHOIIEHU» MEXIY LIEHTPOM U COCTaBHBIMU Ya-
CTSMU TocynapcTBa. Bce crmopbl, BOZHUKAWOIIME BHYTpU (enepaiuu
MEXIY LIEHTPOM U UJeHaMU (CyObeKTaM1) U MEXIAy CAMUMU CYyObeKTa-
MM, pelialoTcs ¢ MMOMOIIbIO MEXaHU3MOB, 3apaHee yCTaHaBIMBAEMbIX
(eneparueit. OOBIMHO B UCCIEI0BATEIBCKON IUTEPAType TakxkKe HUK-
cupyeTcs, 4To (eiepain3M ONpeAessIeT pa3aeeHUue ToCy1apCTBEHHOMN
BJIACTU 11O BEPTUKATIU MEXAY aIMUHUCTPATUBHO-TEPPUTOPUATHHBIMU
00pa3oBaHUsIMU B paMKax €JUHOTO rocyqapcTBa M 4To rpaxnaHe de-
JIepalny MOMYMHSIIOTCS OMHOBPEMEHHO MPaBOBBIM aKTaM JIBYX YPOB-
Hell rocygapcTBeHHOU BiacTu. OCHOBBI (heiepainzMa ONpeaessIoTCs
TEMU KOHCTUTYLIMOHHBIMUA HOPMaMu, KOTOPbIE PEryJupytoT: 1) cro-
co0bI U (hopMBbI 00pa30BaHUs U DYHKIIMOHUPOBAHUSI UHCTUTYTOB (he-
JIEpaTUBHOIO rOCYIapCTBa, 2) OTIMYUTEbHBIE CBOMCTBA CUCTEMBI pa3-
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Ihasa 1. Teopemuueckue ocrhogwl pedepamuenozo eocyoapcmea
U 0cobeHHOCMU meopul KaHaockoil modeau pedeparuzma

JleJIeHUsl BeTBEl rocyaapCTBEHHON BJIacTU U 3) pasrpaHuueHUs chep
OTBETCTBEHHOCTH I10 BepTukaan*. C TaAKMMU OLIEHKAMU TPYIHO HE CO-
TJ1aCUTBCSI.

B pamkax TemMaTUKU UCCAeI0BaHUS HEOOXOAMMO OTMETUTh TaK-
K€ TaKoe 00CTOSITeIbCTBO, KaK MOBBILIEHHAs IACTUYHOCTD (enepa-
TUBHOI (h)OPMBbI TOCYIapPCTBEHHOTO YCTPOMCTBA 11O CPAaBHEHUIO C YHU-
TapHOi (OPMOI1 aIMUHUCTPATUBHO-TEPPUTOPUATILHON OpraHu3aluu
rocynapctBa. HakorieHHbI LHUBUIM30BAaHHBIM Y€JIOBEYECTBOM OITBIT
nokaszai, 4to (peaepainusm, OyaIyuu ysI3BUMbIM MPU MPABOBBIX U MO~
TUYECKUX KOJUIM3USIX, BMECTE C TEM B OOJIbIIIEI CTEIEHU CITIOCOOEH K
MpaBOBOMY U TOJUTUYECKOMY CAaMOPA3BUTUIO, HEXEIW YHUTApHbIE
(opMbl AAMUHUCTPATUBHO-TEPPUTOPUATIBHONM TOCYAAPCTBEHHON Op-
raHu3alMu, KOTOpble B HEMAJIOM CTEMEeHU TATOTEIOT K «3aCThIBAHUIOY,
koHcepBaunu. Memepaliii paHbIe YHUTAPHBIX TOCYIApCTB OOpen
TaKkoil aTpuOyT KOHCTUTYLIMOHHOIO TOCyJAapCTBa, KakK KOHCOIUIUPO-
BaHHbIe KOHCTUTYLUU. [IpuMeuaTesneH, B Y4aCTHOCTU, TOT (PaKT, UTO
BCE€ HBbIHE CYlIecTBywlIMe deaepali, HauuHasg ¢ OOpa3oBaHUS
CoenunenHsbix IlTaToB cBeiire 200 et Ha3an, ObUTM OCHOBAHKI B Ka-
YyecTBe KOHCTUTYLIMOHHBIX FOCyIapCTB (Mbl OTBJIEKAaeMCSl B JTaHHOM
cllyyae OT CTeNeHU KOHCOJIMAUPOBAHHOCTU TEX WM APYruX (enepa-
TUBHBIX KOHCTUTYyUUI). KOHCTUTYLIMOHHBIE aKTbl ABCTpPAIMU U
Aprentunbl, Kananet u1 Mekcuku, CIIA u IlIBeiiapun’ sSBIsIOTCS
HEOTHEMJIEMOM COCTAaBHOI YaCThIO «IIEPBOT0 KOHCTUTYLIMOHHOTO IT10-
KoJieHus1». Mexy TeM Mpolecc pacipoCcTpaHEHUsI MPUHIIMIIOB KOH-
CTUTYLIMOHHOTO TOCYIapCTBa Ha CTPaHbl, TPAAULIMOHHO TPUAECPXKU-
BaBILIMECS] YHUTAPHBIX (HOPM aIMUHUCTPATUBHO-TEPPUTOPUATBLHOMN
rocyaapCTBEHHOM OpraHU3aliu, PACTSIHYJICS B INI00aJIbHOM MaciuTade

4 Ha nomoOHbIX XapaKTepUCTUKAX CXOAUTCSI OOJBIIMHCTBO MCCIIeA0BaTeIei
denepanmmama. CM., Hanp.: Yurnosa H.A. KOHCTUTYITMOHHBIE OCHOBBI COBPEMEHHO-
ro poccuiickoro denepanusma. M.: [eno, 1998. C. 11—14; @enepanusm: Teopusi,
WHCTUTYTBI, OTHOIIIEHUST (CPaBHMTEJIbLHO-IIPABOBOE MCCiIeI0BaHUE) / OTB. peil.
B.H. Tonmopuun. M.: KOpucts, 2001. C. 11-33; CoBpeMeHHBbI (eaepalnsm:
cpaBHUTeNnbHBIN aHamm3. M.. MHWOH PAH, 1997; Bradley J., Ewing M.
Constitutional and Administrative Law. L., Harlow: Pearson Press, 2003. P. 153—156;
Durand C. Confédération de Etats et état federal. P.: Flammarion, 1995. P. 7-9. Cwm.
takke: Hogg P. The Constitutional Law of Canada. Agincourt (Ont.): Carswell, 2007.
P. 72—74; Smiley D. The Federal Condition in Canada. Toronto: McGraw-Hill —
Ryerson, 1991. P. 4—7.

5 Jlo mpuHSTHS €10 HbIHe aeiicTByiomeit Koncturyunu 1999 r.
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BIUIOTH IO HACTYIUICHUS «BTOPOTO ITOKOJCHUS» KOHCTUTYIIUI B TIep-
Boit ueTBepTH XX B.°

[IpuHSITO cYUTaTh, YTO MEpBOHAYAIBHBIC Pa3pabOTKU HEKOTO-
PBIX 3JIEMEHTOB TeopuM hemepaTUBHON (POPMBI TOCYTapCTBEHHOTO
YCTPOMCTBA BOCXOISAT K JOKTPUHAIBHBIM TPYJaM TaKUX CPEIHEBEKO-
BBIX YU4eHBIX, Kak Mapcwmmii [Tagyanckuii (XIV B.). B manbHelimem
Teopus deaepaar3Ma IoIydniIa pa3BUTHE B (PyHIAMEHTATbHBIX MCCIIe-
JIOBAHUSIX I0PUCTOB-KOHCTUTYLIMOHAIMCTOB, KOTOPbIe paboTalli KakK B
cTpaHax ceMbHU «ob1iero rpaBa» (A. daiicu, T. Ixeddepcon, k. JIOKK,
T. Mop, xx. MeaucoH), Tak U B CTpaHaX POMaHO-T€PMaHCKOI MPaBo-
Boit cembu (JI. Jdroru, I Ennunex, HI.JI. MoHTeckbe, A. ne TokBuIb
u 1.4.)". OT aHa/IM3a 1MoaXoaa K Teoprur (eaepaansma YIeHbIX-TTOJTUTO-
JIoroB, cpeau koTopbix Belaesttotcs I1. Kunr, V. JIusunrctoH, 2K. O6ep,
A. Creman, K. ®puapux v T.1.8, MbI cduTaeM TOIMTYCTUMBIM BBUILY ITPO-
(ung HacTosIIel pabOTHI A0CTParupoOBaTHCS.

M3BecTHO, YTO 1O Havaja BhIIEICHUS KOHCTUTYIIMOHHO-TIPaBO-
BOI HayKu 13 dunocoduu, T.e. MpuOAM3UTESbHO 10 KoHua XVIIT —
Havazna XIX B., paHHMe, KJTacCUYeCKue UCCIeN0BaHUs (peaepaTUBHOM
(bopMBI TOCYTAPCTBEHHOTO YCTPOMCTBA ITOUYTH 03 MCKITIOUEHMIT oTrpa-
HUYMBAJINCh MHCTUTYLIMOHAJIBHBIM aHaIN30M. B KauecTBe IIpeIMeTOB
M3y4eHUS aBTOpaMU 3TOTO TTeproa pacCMaTPUBAIMCH TOIBKO T€ TOCY-
JIApCTBEHHBIC W TTOJIUTUYCCKIEC MHCTUTYTHI, CYIIECTBOBAHNE KOTOPHIX
ObLTO HEIMOCPEACTBEHHO 3aKPEeruieHO HOpMaMu MO3UTMBHOTO IpaBa.
Haxe Bo BTOpo#i moyioBuHe XIX B. (pmytocodbl U IOPUCTBI-KOHCTU-
TYLIMOHAJIUCTHI TIPpH aHau3e (enepaan3Ma UTHOPUPOBAIIN, B YACTHO-
CTH, CYLIECTBOBaHME M BKJIAA TaKMX yKe (PYHKIIMOHWUPOBABIIMX WH-
CTUTYTOB, KakK (enepaabHO-CyObeKTHBIC KOH(MEPEHIINU, TOIUTHYE-
ckue maptun. [1pu He OTIIMIaBIIIEeMCS pa3BEPHYTOCTHIO UCCIICAOBAHNN
HOPMAaTUBHO-IIPABOBOI 0a3bl TOCYIaPCTBEHHBIX MHCTUTYTOB TJIaBHOE
BHUMaHHNE OTBOAWIOCH aHAIM3Y HOPM, COMEPKAIINXCS B KOHCTUTY-

¢ TlompoGHee cMm.: Federalism. The Multiethnic Challenge / ed. by G. Smith.
L.; N.Y.: Longman, 1999. P. 24—31; Phillips O.H. Constitutional and Administrative
Law. Oxford: Clarendon Press, 2008. P. 255.

7 Barnett J. Constitutional and Administrative Law. L.: Macmillan, 2003.
P. 187, 190, 201; Laselva S. The Moral Foundations of Canadian Federalism.
Paradoxes, Achievements and Tragedies of the Nationhood. Montreal; Kingston:
McGill-Queen’s Univ. Press, 1996. P. 193—194.

8 OHM TONYYMJIM HauOoJee 3aKOHYEHHOE OTPaXeHUE B CICAYIOIIUX pabo-
tax: Friedrich C. Theory and Practice of Federalism. N.Y.: Praeger, 1968; King P.
Federalism and Federations. Baltimore: Johns Hopkins Univ. Press, 1982.
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IIMOHHO-TIPABOBEIX aKTaX, KOTOPHIE YICHBIC JAJIEKO HE BCErIa OTOCIIS -
JIM OT 3aKOHOJaTeJIbHbIX akTOB. Kinaccukamu ¢punocodckoii u ropuan-
YeCKOM MBICIM OBUIO CHIEJaHO HEIOCTAaTOYHO IOIBITOK BCKPHITH U
NICHTU(PUIIMPOBATh Pa3phlB, HAMEUYABIINIICS MEXKIY IOPUINICCKON 1
(hakTMUYECKOI KOHCTUTYLIMEH (heaepaTUBHBIX rocynapcTs’. Takue mpa-
BOBBIC ICTOYHMKU PETYIMPOBaHMS (DeepaTUBHBIX MHCTUTYTOB U TIpa-
BOOTHOIIICHU, KaK KOHBEHIIMOHAIbHBIC HOPMEI, IIPAaBOBBIC TIpelle-
JIEHTBI, CyIeOHbIE TOJIKOBaHWS, TTOA3aKOHHbBIE HOPMAaTUBHbBIE aKThI, TTO
CYTH JieJla OCTaBaJINCh BHE U3YUEHUS TIPU CIOKUBIIUXCS TOTIA METO-
nax aHanu3za. CoBceM BbINMAJAIM M3 aKaJeMUYeCKOro MCCAeq0BaHMUS
(prHaHCOBO-9KOHOMUYECKMUE (haKTopbl (DYHKLIMOHUPOBAHUS (eaepa-
TUBHBIX TOCYIaPCTBEHHBIX MHCTUTYTOB.

Bcerma mogBIKHBIC OTHOIICHUS MEXIY (demepaTbHBIM IIEHTPOM
U cyObekTaMM pefepalnii paccMaTpUBaAJIUCh aHATUTUKAMU BILUIOTH 10
KoHua XVIII B. uCKJIIOUMTENIbHO B UX CTaTMKE KaK HEYTO pa3 U HaBCeraa
JaHHoe, 3acThiBice. He obOcyxkmamach maxke TEOPETHMUECKUA BO3MOXK-
HOCTB TOSIBJICHHS B (peiepaliisiX CyOBbeKTOB, HAaAEeJIEHHBIX «CITeLMallb-
HBIM cTaTtycom» ', Takoe cocTostHMe uccieaoBaHmii heaepaansma, oe3y-
CJIOBHO, OTpaXkaJlo TOTHAIITHIOI HEPa3BUTOCTh (heAepaTUBHBIX MHCTHU-
TYTOB U OTHOILIEHU, KpaliHe MaJloe KOJIMYEeCTBO MTPUMEPOB AEHCTBYIO-
mero denepansma. AHaIUTUKAM TP PACCMOTPEHUM JaHHOM TeMaTu -
KU IPUXOIUJIOCH B 3HAUMTEILHOI Mepe OITUPATHCS Ha TIEPBOMCTOUYHNKH
0 MaJIOUMCIICHHBIX (PelepaTMBHBIX TOCYJapCTBaX, CYIIECTBOBABIIKX B
AnTryHOe BpeMs u B CpenHeBeKoBbe (Axetickuii u [lemomoHHeccKuit
coro3el, Humepmanmpr, IlBeitmapus n T.4.''). B amMuHMUCTpaTUBHO-
TEPPUTOPUATBLHOM OpraHM3alMy 3TUX 00pa30BaHUIi ObLIN CUJILHBI 3J1e-
MEHTBI KOH(eaepalnu, YTo MOPOXKIAI0 B JaJdbHEUIIEM IMyTaHUILY BO
MHOTHX TTOHATHSIX, OIICHKaX M BbIBomax. Heb3s HE OTMETUTh TakkKe
TOTO OOCTOSITENIBCTBA, UTO IICJIBIN PSII BUTHBIX 3allaIHBIX MBICIUTEICH,
Hanpumep H. Makuasennu, K. bonen, JIxx. Buko, b. CrinHo3a B cTpa-

® IMoapoouee cm.: Heard A. The Canadian Constitutional Conventions.
Marriage of Law and Politics. Oxford; N.Y.: Oxford Univ. Press, 1991. P. 39—40;
Marshall G. The Constitutional Conventions. Oxford: Clarendon Press, 1986. P. 7—9,
16; Oliver M. The Passionate Debates. Confederation or Federation? Montreal:
Vehicule Press, 2001. P. 228—239.

10 Whitaker R. Federalism and Democratic Theory. Essays in Principles and
Their Implementation. 2™ ed. Montreal; Kingston: McGill-Queen’s Univ. Press,
2000. P. 25-31.

" Cwm.: Federalist Papers. Essays by Hamilton A., Madison J. and Jay J. / ed.
by J. Brock. L.: Dent Publishers, 1997. P. 72—74, 234—236.
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HaX poMaHO-TepMaHcKoro npasa, T. To66c, 1. berram, Ix.C. Mt n
I Cnencep B cTpaHax «00lero npasa», MIOAOTBOPHO MCCIEIOBABIINE
Takue (yHIaMEHTAbHbIC MPOOJIEMbl HA CThIKE TYMaHUTAPHBIX HayK,
KaK MpUpoa MpaBa v rocyapcTBa, BEPXOBEHCTBO 3aKOHA U MpaBa, 00-
1ee U ocodeHHoe B (popmax MpaBjieHUsI, CYLIHOCTb MOJUTUYECKUX pe-
KMMOB M T.JI., HC BUACIU aKTyaJJbHOCTM TeMaTUKM (enepaninsMa, BO
BCSIKOM CJTydyae He yIeJIsTv el 3aMeTHOTO BHUMaHUSI.

Tem He MeHee B paboTax ucciaenonateneit XVIII—XIX BB. 0bL10
BIEPBBIC PACKPHITO MHOIOE 00Ilece M OCOOEHHOE B CYIIIECTBOBABIINX
paHee BapuaHTax (pefepanu3mMa, MOCTABJIEH U UCCIEeI0BAaH PsII MPUH-
LIMITHAJIBHBIX BOMTPOCOB OpraHM3aluu U GyHKIIMOHUpOBaHUs (enepa-
TUBHOTO rocyaapcTsa'?.

[TepBEIit M3 TAKOTO poIa BOIIPOCOB — PACKPBITHE OCHOBOITOJIATAI0-
LIUX 0COOEHHOCTeN (eaepaTuBHONM (POPMBI TOCYAAPCTBEHHOIO YCTPOIi-
CTBa, OTVIMYAIOIINX €€ OT YHUTAPHOTO rocymnapctBa. OTBeT ObLT chopMy-
JINPOBAH TOTAAIIHEN TPaBOBOI HAYKOM, €1le HE OTAeIMBIIENCS OT HDIITO-
coduu, B cieayroneM Buae. B mpoTrBoOnosoXKHOCTh YHUTAPHOMY TOCY-
JIapcTBY bemepariusl MPeacTaBIsieT CO00M «IBOMCTBEHHOE (IyaTuCTHYC-
CKO@) TOCYIapCTBO» — TOCYIAPCTBO C IByMsI YPOBHSIMU FOCYIaPCTBEHHOM
BJIaCTH, MEXIy KOTOPbIMHA HET OTHOILIEHWI TPSIMOTO TMOTYMHEHMSI.
Denepaliyiss MOXET CYIIECTBOBATh IJIABHBIM 00pa30M B TEPPUTOPUAIBHO
KOMITAKTHBIX, MJTbIX U CPEIHUX TOCYIapCTBAX, TOTA KaK TEPPUTOPUATTH-
HO TIPOTSKEHHBIM, OOJIBIIMM TOCyIapCTBaM U3HAYaJIbHO, OPraHUYeCKU
TIPUCYIIC CTpeMJICHHE K YHUTapHOMY TOCYIapCTBEHHOMY YCTPOMCTBY.
DenepatuBHas (opMa aTIMUHUCTPATUBHO-TEPPUTOPUAILHON TOCymap-
CTBEHHOI OpraHU3alliM MpU3BaHA COBMEILATH JIyYIlIMe CTOPOHBI TePPU-
TOPUATHbHO HE3HAYMTEIBHBIX TOCYIApPCTB (ITpaBJICHHE ITOCPEICTBOM 3aKO-
Ha, TTIOJIMTUYECKOI IEMOKPATUH ) C CWJIBHBIMY CTOPOHAMU OOJTBIIINMX FOCY-
JIapcTB (6€30MacHOCTb OTACABHBIX JIMIL U CTpaHbl). B Haubosee KoHLIeH-
TPUPOBAHHOM BHJE JaHHBIC KOHIICTITYyaJIbHBIC TTOCTPOSHMS ObUTH ChOp-
myaupoBaHbl III.JI. MOHTeCKbE B €ro KIacCUYECKOM CUCTEMHO-
KOMITJIEKCHOM HccienoBaHum «O ayxe 3aKOHOB» ', KOTOpoe HOCWIIO OJI-
HOBpeMeHHO (UI0cohCKUIiA, MPABOBOM 1 UCTOPUYECKUIA XapaKTep.

12 TlonpoGHee cM.: Mcropusi GypkyazHOro KoHCTUTyLroHaauzMa XVII—
XVIII BB. M.: Hayka, 1983.

13" Monmeckwé Ill.JI. U36panHbie ipousseneHusi. M.: Tocronutusaar, 1955.
C. 268—269. Cm. Takxe: Banks M.-F. Understanding Canadian Constitution. L.
(Ont.): Univ. of Western Ontario Press, 1991. P. 11—16; Reconciling the Solitudes.
Essays on Canadian Federalism and Nationalism / ed. by G. Laforest, M. Trebilcock.
Montreal; L.: McGill-Queen’s Univ. Press, 2003. P. 457—458.
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BropsiM BompocoMm 00 opraHuzauuu denepannii 3aKOHOMEPHO
SIBJISIETCST BOITPOC O TIPUPOJIE CYBEPEHUTETA B (DeiepaTUBHOM rocyaap-
CTBE, KOTOPBII BCETAA MMENT M UMEET CYIIECTBEHHOE MPAaKTUIeCKOe
3HaueHue. To Wiy Apyroe ero peureHue He3aBUCUMO OT YbUX-TUOO
CYObEKTUBHBIX HAMEPEHU JIOKUTCS B OCHOBY pacIipeeIeHsT KOMIIe-
TEHUUU MeXOy olledenepaqibHbIMU OpTaHAMU W OpraHaMU BJIACTU
CyObEeKTOB NAHHOU (henepaluy, a TakxkKe TMPEIOTpeaesisseT MHOTUE
(XOTs 1 He Bce) KOMIIOHEHTBI X B3aMMOOTHOIIIEHUH, TTOMOTAeT Ouep-
TUTH MpPeesbl TpaB U 00SI3aHHOCTE, BMEHSIEMbIE KaXIOMY U3 IBYX
YPOBHE# rocy1apcTBEeHHO! BJIACTH.

Panee npyrux B Hayke KOHCTUTYLIMOHHOTO IpaBa MoJy4yusia pac-
MPOCTPAHEHUE TEOPUS PA3NETICHUS CYBEPEHHON BIacTU B (henepaTUB-
HOM TOCy/IapcTBe Mexy deaeparueil B 11eJIOM U ee CyObeKTaMu (KOH-
LEeNIUs «TyaTUCTUIEeCKOro denepannusmar), BEIIBUHYTAasI B CBOE BpEMS
(xonewr XVIII B.) B mpaBoOBOIi ceMbe «OOIIETrO MpaBa» Ha OCHOBE TEPEO0-
CMBICJIEHHBIX OLIeHOK JIX. JIokka 1 MOHTeCKbE BUAHBIMU aMEpPUKaH-
CKUMU TEOPETUKAMM U TOCYIapCTBEHHBIMU JiesiTenisiMu [k, MenrcoHom
(1751-1836)'* u T. Ixeddepcorom (1743—1826). B npaBoBoii ceMbe
POMaHO-TEPMAHCKOTO TMpaBa 3Ta KOHLEMUMS Halula MOAIEPXKY Y
(paniy3ckoro Teopetuka A. ae Toksus (1805—1859)"5. TokBuIb SIBUII-
Cs1 TIOTYJISIPU3aTOPOM TE3MCa O €CTECTBEHHOM, IEPBUYHON TIPUPOJIE CY-
BepeHUTeTa CyObeKTOB B Oosblieil yactu denepauumii — B CILIA,
[IBeitapuu, pecnybnukax JlatuHckoit Amepuku. CyBepeHUTET (e-
JNEPATbHOTO LIEHTPAa OH Mpejiarajl CUuTaTb «UCKYCCTBEHHO CO3[aH-
HBIM», BTOpPUYHBIM 110 cBoeii ipupoae'. Tem cambiM TOKBUIIb BO MHO-
TOM CIOCOOCTBOBaJ (DOPMUPOBAHUIO OCHOB COBPEMEHHBIX TEOPUil
pernoHanusma'’. HeTpyaHo yoeauThesT B TOM, UTO MOJOOHBIE TTOJIOXKE-
HUS B UX TJIABHBIX, UICXOMHBIX MTO3UIMSIX HAXOISITCS B IBHOM ITPOTUBO-
peurnu ¢ KITIOYeBBIMU BBIBOAAMU W O0OOIIEHUSIMU, KOTOPBIE COMEP-

14 The Federalist Papers... P. 110—157 u np.

5 Toxeuav A. de. O nemokparuu B Amepuke. M.: Becb mup, 2000; The
Federalist Papers...

16 Tokeunv A. de. Yxas. cou. C. 312, 315; Nation-State versus Continental
Integration / ed. by L. Pal, R. Schultze. Bochum: Universitatsverlag, 1993. P. 176;
Verney D. Three Civilizations, Two Cultures, One State. Canadian Political Traditions.
Durham (N.C.): Duke Univ. Press, 1996. P. 372, 373.

7 TlompoGHee 0 Teopum peruoHanmM3Ma cM.. Dexepannusm: TeOpHs, MHCTU-
TyThl, OTHOLUEHUS... [71. 5; Boothe P. et al. Alberta and Constitutional Change.
Edmonton: Western Centre for Research, 1992; Durand C. Op. cit.
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JKaTcs B KIIACCUUYECKOIM TEOPUM AUHOTO U HEACTMMOTO TOCYIapCTBEH-
HOTO CYBEpEeHUTeTa, pa3paboTaHHOW paHee APYIMM (BpaHIly3CKUM
¢unocopom u ropuctom — K. bogeHoM 1 10 cux Mop pazaeaseMoit
GOoJbIIIEl YacThlO IOPUCTOB-KOHCTUTYIIMOHAIMCTOB'® (Kak M 3HA4M-
TEJIbHOI YaCThIO IMOJTUTOJIOTOB U NICTOPUKOB).

BMmecTte ¢ TeM BOBHMKHOBEHUE U PACIIPOCTPAaHEHUE KOHIICTITY-
aJbHBIX TTocTpoeHnii Menucona — JIxeddepcoHa — TokBUIs cTano
HaISIIHBIM CBUJIETEIbCTBOM Hadajia Tepexoja 3apyOeskHbIX aHaJM-
TUKOB-IOPUCTOB M OTYACTU TaKKE ITOJUTOJIOTOB K CIICIIMaIbHOMY M
yOIyOJIeHHOMY M3YYeHUIO CIelMdUUecKux KadecTB (penepaTuBHOMN
(bopMBbI aAMUHUCTPATUBHO-TEPPUTOPUATIBLHOI TOCYIApCTBEHHOI Op-
TaHM3allMK yKe He C OTBIeYEeHHO-001Ie(PMIOCOPCKUX, a HEIocpeI-
CTBEHHO C KOHCTUTYIIMOHHO-TIPABOBBIX IO3WIIMI. IaHHBINA ITepexo
MOXHO paccMaTpyBaTh B KAYECTBE SIBJICHUSI, IPOM3BOHOIO OT BbIIC-
JICHUST HayKW KOHCTUTYLIMOHHOTO MpaBa M3 0011Iero moToka puiocod-
CKHUX, UICTOPMIECKUX 1 TOJIMTUIECCKIX UCCIICTOBAHMIA.

OlieHKY U BBIBOIBI, caenaHHbie B KoHLe X VIII u B mepBoii mo-
noBuHe XIX cTojleTnst uccaenoBaTesIMU U TIpaKTUKaMU (enepaimns-
Ma, KOTOPBIE CTAJI OIUPAThCSI Ha CBEXXMI (DAaKTUIECKUIT MaTepral U3
KOHCTUTYLIMOHHOM MPAaKTUKW COBPEMEHHBIX UM rocynapctB CeBepHOit
u JIaTUHCKOI1 AMEpPUKH, TIOMOTJIA IIOKOHYUTH C YCTAHOBUBIIMMCS pa-
Hee B KOHCTUTYIIMOHHO-TIPaBOBOM 1 (hrstocohCcKoit HayKax CTepeoTH-
IIOM MBIIIUIEHUSI, B COOTBETCTBUM C KOTOPBIM (DeepaTuBHAsT MOJIE/b
aIMUHUCTPATUBHO-TEPPUTOPUATBLHOTO rOCYIapCTBEHHOTO YCTPOMCTBA
MOTJIa OBITh XMU3HECTTOCOOHOW MCKITIOYUTEIBHO B CTpaHAaX HE3HAUM-
TEJIbHBIX TEPPUTOPUATIBHBIX TTapaMeTpoB!’.

Ypoxu dyHkuroHupoBaHus denepaTuBHON MOIEIN aIMUHUCT-
PaTUBHO-TEPPUTOPUATIBHOM TOCYIAPCTBEHHOM OpraHM3aluu B CTpa-

8 Cwm., nanp.: Jlesun H.J]. CyBepenurer. CII6.: KOpuauueckuii mpecc-
ueHtp, 2004. C. 291-308.

19 CM.: Martin G. et al. The Causes of the Confederation. Fredericton (N.B.):
Acadian Press, 1990. P. X, 4—6. OT™MeTHM, YTO HECKOJIbKO 3aItO3IajIblii TIepexo
HayKU KOHCTUTYLIMOHHOTO IpaBa K aHaiu3y (enepaTMBHOIO OIMbITA CTpaH
3anagHoro MmoJyiapusi O0ObSICHSIICS KaK UX HEOOJIBIIION POJIBbIO B XKU3HU MEXIyHa-
POJHOTO COODIIECTBA, TAK U MEPBOCTENIEHHBIM BHUMaHUEM K UX (hopmam Ipasiie-
HUS U MTOJIMTUYECKOTO PeXrMa, a He K aIMUHUCTPATUBHO-TEPPUTOPUATBHOM FOCY-
JApPCTBEHHOM OopraHu3aluu. B yacTHOCTH, MpenIMeToM UCClieIoBaHuSI MOCIe KOH-
crutynpoBanust CLLA cHavasa cTano ux pecryoJnKaHCKoe MpaBieHre U JeMOKpa-
TU3M TOCYAapCTBEHHBIX MHCTUTYTOB U YK€ MOTOM — OCOOEHHOCTU OTHOILEHUI
MexXay (penepasbHbIM LIEHTPOM M IITaTAMM.
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Hax, 00J1a1al01INX HEOJMHAKOBBIM YPOBHEM MPABOBO U OJIUTUYECKOMN
KYJIBTYPBbI, BBI3BAIU 3aT€M K XKU3HU TEOPUIO HEJETIUMOCTU CyBEPEHUTE-
Ta B deaepatuBHOM rocynapcTse. [IpuMeHuTeNbHO K (heaepaTuBHOMY
rocyaapcTBy ee 00OCHOBaIM M pa3Bwiu amepukanel Jxx. KonxyH B
CTpaHax «0OILEro MpaBa» U KOHTUHEHTAJIBHO-EBPOIECKIE hCCenoBa-
tenu A. bopens, JI. Qioru, B. OpiaHao B cTpaHax poMaHO-TEPMaHCKOTO
npasa. (ITpuMeHUTETBHO KO BCIKOMY rOCYIapCTBY 3Ty TEOPUIO MOAIEP-
XKWBAIW MapKcUCThl.) HazBaHHast Teopusi, OTIpaBHBIE MMyHKThI KOTO-
poit Bocxonwiu K pabotam boaeHa u Pycco, oboramana ux yueHue o
€MHOM TrOCyIapCTBEHHOM cyBepeHuTeTe. CTOPOHHUKU HEAETUMOCTU
CyBEpEHUTETA MOATBEPXKIAIU, YTO CYBEPEHUTET HU MPU KAKUX YCIIO-
BUSIX HE MOXKET OBITh pa3Ie/IEHHBIM, U B KAY€CTBE BbIXOAA U3 3TOTO 3a-
TPYAHEHUS TpeAJIarajivu CAeAyolnii BEIOOp: B denepaTUBHOM TOCY-
JNApCTBE HENEIMMBbII MO OMPENEIEHUI0 CYBEPEHUTET MOXET MPUHA-
JiexxaTh win dbeaepauuu B 1eygoM (ppaHily3ckue npaBoBeabsl bopeb,
J¥ory, UTANbSHCKHMI KOHCTUTYIMOHATUCT OpiaHmo)®, Wik Xe uc-
KJIIOYMTETIBHO €€ YJeHaM — CyObeKTaM (eaepaluu, Kak Mmoctymnain,
Harnpumep, yNoMsHyThIi yxe KaixyH, npo3BaHHbIli «MapkcoM Tpa-
BSILIETO KJIaccay.

[yboko 3akoHOMepeH TOT (PaKT, YTO KOHUENTYyaJIbHbIE TOCTPO-
enus x. Konxyna (1782—1850), KoTopblil BOCIpUHUMAT UHCTUTYTHI
(henepaTBHOrO rocygapcTBa UCKIIOYUTEIBHO B KPUTUYECKOM CBETE U
MPOSIBUI ce0s1 B KAUeCTBE OTKPHITOTO MPUBEPKEHIA KOH(pEAePATUB-
HOU MoJienu ¢ ee ciaboii IEeHTPaJIbHOM BJIACTHIO, IPSIMO MOJBOAUIIN K
ele OJHOMY MPUHIUITUAIBHO BaXXHOMY BOIIPOCY CTPOUTENbCTBA (he-
Jepaiu3mMa — K BOIIPOCY O IOPUANYECKOU MPUPOE CYOBEKTOB (Wie-
HOB) (benepaluy 1 Ux MpaBe Ha CellecCUio (OTIeIEHUE) U CyBepeHn3a-
1uto. KaIXyH v ero eIMHOMBIIIJIEHHUKH, OTOPOCHUBIINE KOMITPOMUCC-

2 Jljorv W 3HAYUTENIbHAS TPYINa KOHTHHEHTATBHO-EBPOIEHCKIX KOHCTH-
TyunoHanuctoB (bopenb, otyactu M. Opuy u A. Dcmen Bo @panumu, Opiaanao B
Wranuu, I. Exnunex u B. Jlabana B [epMaHuM) Mpu 3TOM BecbMa HEIOBEPUMBO U
KPUTUYECKM OTHOCWIIMCH K (heiepaTuBHOM (hopMe rocy1apcTBEHHOIO YCTPOICTBA B
uenoM. B yvactHocTu, [lioru nucan: «[ToHsITUIO CyBepeHUTEeTa MPUILLIOCH CTOJI-
KHYTbCSI C HEKOTOPBIMU COBPEMEHHBIMU TIOJIUTUYECKUMU (sic!) dakramm, nmeH-
HO — ¢ (deiepau3MOM U MPOTEKTOPATOM, KOTOPbIE TPYAHO YKJIAIbIBAIOTCS B Tpa-
JIULMOHHBIE paMKU CyBepeHuTeTa...». OH noGapisii: «Degepann3m HaXOAUTCS B
MPOTUBOPEUMH C caMOil mpuponaoi cyBepeHutTeTa» (Jroeu JI. KOHCTUTYLIMOHHOE
npaBo. O6mast teopust rocynapcrba. CI16.: M3n-Bo CII6. roc. yH-Ta, 2005. C. 154,
171). Huxe mokasaHo, 4yTo ¢heiepan3M A0JIr0 BbI3bIBaI HEIOBEPUE U Y 3aMETHOM
YacTU aHAJIUTUKOB B CEMbE «00IIeTo rpasa» (A. laiicn).
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Hble Ayanuctuyeckue nocrpoenus Ixx. Meaucona — T. [IxeddepcoHa,
npepiaraaid CYUTaThb WIEHOB (CyOBEKTOB) denepauuii IopUINYecKu
MOJHOLIEHHBIMU TocyaapcTBaMu. [103TOMy OHM HacTavBaiu Ha 6e30-
TOBOPOYHOM MPU3HAHUU MPaBa CYyOBEKTOB Ha CELIECCUI0, pacCMaTPU-
Basi €ro B KAUeCTBE €CTECTBEHHOIO M OCHOBOTOJIATAIONIETo TIpaBa, Ha-
PsSILY ¢ TMTPaBOM BCTYIUIEHUS TEPPUTOPUU B (eepaiinio?’. Mexmy Tem
YIIOMSIHYTBIE paHee pa3paboTKu (hpaHIly3CKUX, UTATbSIHCKUX U MHO-
TUX HEMEUKUX IOPUCTOB-KOHCTUTYLIMOHAIMCTOB MOABOIWIN K JUa-
METPAJIbHO MPOTUBOIMOJOXHBIM IOPUANYECKAM U TTOTUTAYECKUM BbI-
BOJaM. OTU BBIBOIIBI KaCAIUCh T€3UCOB: 1) O CUJIBHOW LIEHTPaIbHOMI
BJIACTU KaK HEOTHEMJIEMOM aTpuOyTe BCAKOTO (heAepaTUBHOTO TOCY-
JapcTBa U 2) 00 OTCYTCTBUU Y CYOBEKTOB (heaepalluv MPUPOIbl TOCy-
JAPCTB U KaK CJIEeICTBUE — YErO-JIMOO HAITOMUHAIOIIETO MTPaBo Ha ce-
LIECCHIO.

B vactHocTH, bopenb noguepkuBan: «Tak Kak CyBepeHHbBIM TO-
CyIapCTBOM SIBJISIETCS TOJIBKO (peiepaTUBHOE rOCYIapCTBO, TO YACTHBIE
TOCYIapCTBa, U3 KOTOPBIX OHO COCTOUT, HE €CTh TOCYIapCTBA B IOPUAU-
YECKOM CMBbICIe TOro cjioBa. OHM He UMEIOT BEPXOBHOTO XapakTepa,
KOTOPBIA TpebyeTcs MpaBOM y TOCYAapCcTBa, U HE UMEET 3HAUYECHUS, Ha-
3bIBAIOT JIU UX KAHTOHAMU, IITATAMU WIU MPOBUHLIUSAMU (B APreHTUHE
u Kanage. — C. Z.)»*.

B 1O Bpems kak ¢ TpyaIOoM MUPUBIIUICS C CYILIECTBOBAHUEM WH-
CTUTYTOB LIEHTPAIbHOI Bi1acTu Ka3JIXyH aneyyiupoBa K Uaee HapOJaHO-
ro CyBepeHUTEeTa U K IMPaBy HApoAa Ha COMPOTUBJIECHUE YTHETEHUIO,
ycMaTpuBasi B HUX UCTOYHUK MpaBa paxaaH cyobeKTa deaepauu Ha
camMoorpe/ieJieHe U Ha CellecCuio?’, KOHTUHEHTAIbHO-eBpOTeiicK1e
KOHCTUTYLIMOHATUCTHI TPAKTOBAIU KJIIOUEBBIE MPOOIEeMbl (heaepaTuB-
HOTO TOCyJapCTBa COBCEM B MHOM pycJie. 3HAYUTEIbHAS UX YaCTh UC-

2 Calhoun J. A Discourse on the Constitution and Government. N.Y.:
Lippincott Publishing House,1849. P. 118, 146. Cm. Takxe: The Canadian and
American Constitutions in Comparative Perspective / ed. by M. McKenna,
R. Gibbins. Calgary: Univ. of Calgary Press, 1999. P. 72; Dufour C. A Canadian
Challenge. Halifax: Institute for Research on Public Policy, 1990. P. 40—41; Forbes H.
et al. Atlantic Provinces in Confederation. Toronto; Buffalo: Univ. of Toronto Press,
1994. P. 129.

2 Borel H. Etude sur la souverainete et I’Etat federatif. P: Flammarion, 1886.
P. 103.

2 Cwm., Hamnp.: Broadway R. The Folly of Decentralization in Canadian
Federation. Calgary: Detselig Publishers, 1996. P. 124—127, 132.
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xoausa u3 cpopMyIMpOBaHHOTO BO (hPaHILy3CKOM KOHCTUTYLIMOHHOM
MnpaBe MPUHIMINA HALIMOHAJILHOTO CYBEPEHUTETA, B KOTOPOM KaTero-
pUM HApOJA U FOCYyIapCTBa HAXOASITCS B HEPACTOPXKUMOM €IUHCTBE U
HUYBETO MPaBa Ha OTAEJIEHUE CYIIIECTBOBATh HE MOXKET.

M3BecTHY10 posib B COXpAHEHUM OTPULIATEIBHOTO WIM KpaiiHe
CHEP>XXaHHOTO OTHOIIEHUS 3HAYUTEJTbHOW YacTh KOHTUHEHTAJIbHO-
€BPOMNENCKUX IOPUCTOB-KOHCTUTYLIMOHAIMCTOB K (heiepaTUBHBIM (hop-
MaM TOCYIapCTBEHHOTO YCTPOMCTBA Urpajla moinepxka deaepanu3ma
TEOPETUKAMU aHAPXUCTCKOTO IBUXEHUS BO m1aBe ¢ M.A. bakyHUHBIM,
IT.-2K. ITpynonom u I1.A. KpormoTKMHBIM, a TaKXKe IKCTPEMUCTCKAs MO~
Jutnyeckas npaktuka I[Taprxckoit KommyHsl. Ee nesdrenu cuurtanu
cebs (penepanvcraMd U HaMepeBAIMCh MPEOOPA30BATh TPAAUIIMOHHYIO
YHUTAPHYIO aAMUHUCTPATUBHO-TEPPUTOPUATBHYIO OPraHU3aluIo ppaH-
IIy3CKOTO rOCyIapcTBa Mo (heaepaTuBHOMY 00pasiry>.

B BBICHIC CTENEHU MOKA3ATENbHOM B TUIaHE HEFATUBHOTO OTHO-
IIeHUs K TOKTPUHE U MpakTuke denepanusma Oblia NO3UIUS, KOTO-
pYIO 3aHUMaJl KPYHHbI (DpaHIly3CKUI IOPUCT-KOHCTUTYLUUOHATUCT
JI. Ororu (1859—1928). OHa 6b11a chopMyarpoBaHA UM UMEHHO MPU
aHaJIN3e TPUPOIbl (heAepaTUBHOTO TOCYNAPCTBA, CJIOXUBIIETOCSd B
Kanane. Xotst kaHaackast Mmonenb (penepanismMa, Kak OyIeT moka3zaHo
HuKe (CM. 1. 1.2 HACT. u3M1.), OTJIMYanach SpKo BbIPaKEHHOM caMOObIT-
HOCTbBIO U JO/KHA ObUTa MPUBJIEYb O0OCTPEHHOE BHUMAHWE MAaCTUTOTO
HCCJIEIOBATEN, €T0 aHAJIA3 HE OTJMYAJIC TITyOMHOUN MU OPUTUHATBHO-
CTBIO Y 3aHUMaJl B OCHOBHOM TpPYZIeé YUYEHOTO MEHee CTpaHUIlbl. Jloru
3aKJIoYat: « MBI HE XOTUM J1ajiee 00CYKIaTh BOITPOC, SIBJISIOTCS JIU FOCY-
napctBamu KaHanckuii JOMUHMOH WK ABCTPAIMICKOE COAPYKECTBO;
HO MBI CKJIOHHBI JyMaTbh, YTO OHU HE SBJISIOTCS TaKOBBIMU (ITOYEMY
xe? — C. /I.) ¥ 9TO B IEUCTBUTEITLHOCTH OHM — He 0oJiee YeM CHUIIBHO
JelIeHTpaIM30BaHHbIe (?) MPOBUHIIMK BpuTtaHcKoi nMmepun»2.

B noaxone x mpobeMe COOTHOLIEHUS MexXay (enepaatu3sMoM U
MOJUTUYECKON JEMOKpaTUEN y UCCIIeA0oBaTeNe Ha MPOTSKEHUU A0 -
TOTO BPEMEHU He HAOII0AAI0Ch HUYETO, YTO XOTS Obl OTAAJIEHHO I10-
XOIUJIO0 HAa €AWHCTBO B3IVISINOB WM HA UX CXOACTBO. 3HAUUTEIbHAS

2 Cwm.: Ilpyoon I1.-2K. Counnenust. M.: Mpicib, 1998.

3 Jweu JI. Ykas. cou. C. 184. U3 utupoBaHHOro (pparMeHTa paboThl, KaK 1
13 €€ OCTATbHOIO TEKCTa, OCTACTCSI HE 10 KOHIIA TOHSITHBIM, YTO e UMEHHO (hpaH-
LIy3CKU I MCCIeI0BATE b MOApa3yMeBa o MpoBUHIMSIMU — KaHay u ABCTpainio
B LI€JIOM WJIK UX COCTaBHbIE YaCTU — CYOBEKThI (heaepalnii (MPOBUHIIMM, ILITATHI) U
denepanbHbie TEPPUTOPUH.
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YacTh IOPUCTOB-KOHCTUTYLUIMOHAIMCTOB, HAYMHAS C AaHMJIMYaHWHA
A. Haiicu, accouuunpoBaia dheaepaiu3m ¢ OCHOBaMU KOHCEPBAaTUBHOM
TOCYIapCTBEHHOU MOJUTUKU U JaXe C HapylIeHWEeM IpaB MEHb-
IIWHCTB, XOTsI TIpakTHKa GOJTBINMHCTBA (hefepalinii He gaBajia Marte-
puaa 1yl MOAOOHBIX CYXXIEHUI, OCOOEHHO Ui mocieaHero. JIpyras
YacTh HCCIENOBaTeNell, HANpOTUB, ycMaTpuBaia B GdeaepaTUBHON
(opme rocymapcTBEHHOro YCTPOWCTBA yCJIOBUE, OIaronpusiTCTBYIO-
111e€ YTBEPXKIECHUIO U MOCTYNATEIbHOMY Pa3BUTHUIO 1€MOKPATUYECKUX
VHCTUTYTOB U OXPaHbI MPaB MEHbIIUMHCTB. OCHOBATENSIMU JAHHOTO
HAaIpaBJIeHUs B U3YYEHUU TEOPUU U MPAKTUKU (Peiepanr3mMa 1o npaBy
cuutatorcs T. JIxedbdepcoH B KOHCTUTYLIMOHHOU IOPUCIIPYASHIIUU
CoenuneHHbIx IllTaToB u JIxK. OkToH, a nmo3xe K. Yaiip B KoHCTU-
TYLMOHHO-TIPAaBOBOM TOKTpUHe Benukobpuranuu?’. B yacTHoCTH, B
pabotax Ysiipa, BO MHOTOM omnupaslierocs Ha moctyiaTtel T. Jxed-
(epcona u JIx. KanxyHa, HO pa3BUBaBIIETO UX B yCIOBUSIX XX B., BUII-
HOE MECTO 3aHSJ1 KOMIIPOMUCCHBIN T€3UC O BO3MOXHOCTH pa3ieIeHUus
CYBEPEHHOI TOCy1apCTBEHHOI BIACTU BHYTPU €AUHOTO IO CBOE CyIII-
HOCTH (peepaTUBHOTO rocynapcTaa.

[MosyyuBUIMIA TPU3HAHUE U U3BECTHOCTb B POCCUMCKON HayKe
KOHCTUTYLIMOHHOTO TIPpaBa TOJbKO B KOHIIe XX B.” GpUTaHCKUIA PUITO-
co( U IOPUCT-KOHCTUTYUUOHATUCT, WwieH [lanaTel 1opaoB JIx. DKTOH
(1834—1901) momoHWI KOHIETIIMY CTOPOHHUKOB (beiepaanu3ma Imo-
JIOXKEHUSIMU O MPOYHBIX BHYTPEHHUX CBS3X, CYIIECTBYIOLIAX MEXIY
(enepanzMoM, MpaBOBBIM FOCYIAPCTBOM U MOJIUTUYECKOMN TEMOKpa-
trueil. LlIupokoit N3BECTHOCTBHIO MOJIB3YETCS B HACTOSIIIIEE BPEMSI €TO
BbICKa3biBaHUe: «Eciu Bcskasg BIacTh pa3BpallaeT, TO aOCOIIOTHAs
BJIACTh pa3BpallaeT abCOMIOTHO». DKTOH HAXOAWI, 4TO denepaTuBHAS
(bopma agIMUHHUCTPATUBHO-TEPPUTOPUATIBHOTO YCTPOMCTBA Trocymap-

% Dicey A. An Introduction to the Study of the Constitution. 10" ed. Indianapolis:
Liberty Classics, 1982. P. 85—86; cM. Takxe: Scott F. Essays on Constitution. Aspects of
Canadian Law and Politics. Toronto; Buffalo: Univ. of Toronto Press, 1987. P. 60.

¥ B yucie ux npoposkaresneit YUrypupyioT rmoutu Bce KaHaaCKue IOPUCThbI-
KOHCTUTYIIMOHATUCTHI (CM. 1. 1.2 HACT. U31.).

3 Wheare K. The Federal Government. L.: Routlege and Keegan, 1964.
P 33.

¥ Tak, B KalTMTaIbHbBIX KOJUICKTUBHBIX MCCIenoBaHusIX «cTopust Gypyas-
Horo KoHctutyunoHammsma» (1983 1) m «CoBpeMeHHOE Oyp:Kya3HOe Tocymap-

CcTBeHHOe npaBo. Kputuueckue ouepku. bypxkyasHasi Hayka rocyaapCTBEHHOTO
npaBa» (T. 1, 1987 ) umst DkTOHA HE BCTpeUyaeTcsl HU pasy.
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CTBa co3/aeT OOJIbIIME TApAHTU Y IIPOTUB IMTPOU3BOJIA OTACTbHBIX JTOIK-
HOCTHBIX JII] U MOJUTUYECKUX UHCTUTYTOB, HEXEU YHUTApHAS, T10-
CKOJIbKY MOCEAHSS IKOOBI 3UXKIETCS Ha «TUPAHUYECKOM EIUHCTBE» U
MOTOMY 0053aT€JIbHO CKJIOHHA K «BCETIOTIONIAIONIEN aOCOMIOTUCTCKOMN
MOJIUTUKE». «Pa3nesnsis JIOsUIbHOCTh TPaXXKJaHUHA MEXIY eIUHBIM 1Ie-
JbpIM (benepauueil) 1 ero yactbio (WieHOM (enepanuu), denepaiusm
MpeaynpexXaaeT BO3HUKHOBEHME Takol monuTuku. Tonbko denepa-
JIU3M CIOCOOEH COENVHUTH IPakJIaHCKKUE CBOOOMBI C AYXOM KOMIIPO-
MUCCa MEXAY Pa3TUYHBIMU MPUHIUNAMU TaK, YTOOBI HU OWH U3 HUX
HEe CTaJl TOCTOACTBYIOIINM...»* — mucan oH. C Te31uCOM O pasfesieH-
HOM CYBEPEHUTETE OH ObLT He coriaceH. Ha ocHOBaHMM UCCIIeAOBAHUS
KOHCTUTYLIIMOHHOM MPaKTUKU OIHOM eBporerickoi denepaiuu (1Bei-
apckoit) u ogHol ceBepoamepukaHckoii (CLIA) JIxx. DKTOH Takxke OT-
CTauBasl TUIIOTE3Y, B COOTBETCTBUM C KOTOpoi (enepatuBHas popma
AJIMUHUCTPATUBHO-TEPPUTOPUATILHOM TOCYAAPCTBEHHON OpraHu3aluu
3HAYUTEJIbHO OOJIblIE, YeM YHUTApHAs, MOAXOAUT Ui HaTaKWBAHUS
LIMBUJIM30BAHHOTO COCYILIECTBOBAHUSI HECKOJIBKUX HAPOAOB B pamMKax
ofHOro rocyaapctsa’l. YkazaHHasi TMIoTe3a DKTOHA, TI0 HAOIIOIEHUIO
MHOTHX COBPEMEHHBIX UCCIIENOBATENEH, SIBISETCS HEAOCTATOUHO TO/I-
KpeTuieHHOM (haKTUYEeCKUM MaTepuaioM U B CUIIYy CBOEH YMO3PUTEJb-
HOCTU HE MOXET OBbITh 06€30rOBOPOYHO MPUHATOU. B yacTHoCTH, Y
IOPUCTOB U MOJIUTOJIOTOB COXPAHSIOTCSI COMHEHUS B TOM, UYTO KOHCTH-
TYLIMOHHAs MPAaKTUKA KaHAICKOM (peepaiui MOXET CITy>KUTh MOJTHO-
LIEHHBIM 1 6€3YCJOBHBIM TOATBEPXKACHUEM TaHHOW TUTTOTE3bI*2,
Takum o006pa3zoM, DKTOH He MOpUAABAT TOJDKHOTO 3HAYEHUS
OCMBICJIEHUIO BCE COBOKYITHOCTU MHOTOOOPAa3HOT0, BO MHOTOM IpO-
TUBOPEUYUBOTO (PAKTUUECKOTO MaTepuasa, MOPOXKICHHOIO MPaKTUKOMN
(enepatuBHbIX rocynapcTB. [lose ero aHanausa ObUIO HEOOCTATOYHO
IIUPOKKUM, U HE BCE €ro OLIEHKU BbIAEPXKAIU UCIBITAHUE BPEMEHEM.
OnHako Mpu ySI3BUMbBIX CTOPOHAX €T0 pabOT, OTMEUYEHHBIX BBILIIE, OHU
BCE XK€ ChITPAJIA 3aMETHYIO MMOJIOXUTEIbHYIO POJIb B PAa3BUTUU TEOPUU
(enepanrsMa u HAyKu KOHCTUTYLIMOHHOTO TIpaBa B LieJIoM. B yacTHO-
CTH, TPYJbI DKTOHA BO MHOTOM CITOCOOCTBOBAJIA CHATUIO C TEOpUU (he-

% Acton J. Essays on Freedom and Power. Cleveland; Evanston: Univ. Press of
America, 1962. P. 158—159.

31 Ibid. P. 170. ®enepatuBHOTO orbita KaHaasl DKTOH MTOYTH HE U3yYall.

3 Federalism and Nationalism / ed. by M. Forsyth. L.; Leicester: Leicester
Univ. Press, 1989. P. 118; Laselva S. Op. cit. P. 89.
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Jiepayiu3Ma 3KCTPEMUCTCKON 00O0JIOUKHU, KOTOPYIO €l Mpuaaiu paHee
KoanxyH ¥ TeopeTKu aHApXUCTCKOTO NBUXKEHUS, U COCUCTBOBAIU €€
OKOHYATEJIbHOMY TPEBPALIEHUI0 B HEOTHEMJIEMYIO U pECeKTabesb-
HYIO 4aCTh COBPEMEHHON KOHCTUTYLIMOHHOM TeOprun™,

CxonHBIM OBUT TOIXOM KPYMHOTO (DpaHIly3CKOrO IOpUCTa-KOH-
crutyuuoHanvcta M. Opuy. OH pa3nensii MHeHUe DKTOHA O 6J1aroTBOp-
HOCTH JIEIEHTPATIU3ALIUU PACTIPENEIEHUS TOCYIapCTBEHHON BJIACTH KaK
JNEMCTBEHHOTO CPENCTBA MPOTUB AAMUHUCTPATUBHON CBEPXILEHTpAIN-
3alUM, «HE 3HAIOLIEN pasyMHbIX mpenesioB». [lonoxenus KsixyHa o
HEOThEMJIEMOM IpaBe CyOBEKTOB Ha CYBEPEHUTET ObUIH MTpeodpa3oBa-
Hbl y Opury B TE3UC HECKOJBKO MHOTO COAEPKAHUS — O «ICLIEHTpATN3a-
LMK cyBepeHuTeTa»**. HeoOX0nMMO OTMETUTh, YTO B OTJIMUHE OT 6OJTb-
IIMHCTBA  3aMaJHOEBPOMNENCKNX IOPUCTOB-KOHCTUTYIIMOHAIUCTOB
(A. bopens, JI. droru, I Exnvneka u np.) Opuy He naj 1HeJ0CTHOM Xa-
paKkTepuCTUKU (penepaTuBHON (HDOPMBI TOCYIAPCTBEHHOTO YCTPOUCTBA
U HE CTPEMWICS B MOJHOUW Mepe K BBISBICHUIO €ro CretupuiecKnx
kauecTB. DakTruecku PpaHIly3CKUil yISHBIN OKa3aJcs OJIM30K K TOMY,
YTOOBI OTOXAECTBUTH (pefiepalinio ¢ KoHdeaepayei u naxe ¢ IereH-
TPAJIM30BaHHOW YHUTAPHOCTBIO. PazHuUIly MeXIy TpeMs BApUaHTaAMU rO-
CYIapCTBEHHOTO YCTPOMCTBA OH BOJIBHO MJIW HEBOJIBHO PACTBOPSLI B aHA-
JIM3e MOTPEOHOCTE N MPOTUBOAECTBUS MPOLIECCAM CBEPXIICHTPATA3ALIU Y.
PaboTsl 5TOrO 10pHCTa CTAIM OAHON U3 OTHPABHBIX TOYEK KOHLIEMNTY-
AJIbHBIX TIOCTPOEHUI COBPEMEHHBIX MOJIUTOJOTOB.

3acmyXrBaeT YIIOMUHAHUS TOT (haKT, YTO TOJBKO K KOHILy XIX B.
KOHCTUTYLIMIOHHO-TIPABOBAsl HAyKa U MOJUTOJIOTHS, OCBOUBIINE OIBIT
(pyHKIIMOHUPOBAHUS PA3TUYHbBIX MOJEIeH (heepalinii, CTOXKUBIIUXCS
B CeBepHoIl u JIaTuHCKOI AMepUKe, CMOTJIM OKOHYATEIbHO PACCTaTh-
€4 C BOCXOAUBIIUM K «Jlyxy 3aKOHOB» MOHTECKbE TE3UCOM O TOM, YTO
(enepatrBHAs MOJETb FOCYTAPCTBEHHOTO YCTPOMCTBA OYATO OBI «IPO-
TUBOTIOKAa3aHa» TEPPUTOPUATIBHO MPOTSKEHHBIM cTpaHaMm. HakoruieH-
Hasl K TOMY BPeMEHU KOHCTUTYLIMOHHAS MTPAKTUKa (PerepaTUuBHbBIX TO-
cynapctB B Kanane, CILIA u gpyrux ctpaHax crmoco0CTBOBaJIa BCKPbI-
TUIO HEJOCTATOYHOW NOKa3aTeJbHOCTU NaHHOro Te3uca. Hampotus,
OOIIMpPHAs TEPPUTOPUSI CTPAHBI cTajia ¢ KoHla XIX — Havana XX cro-
JIETUI paccMaTpUBAThCS KOHCTUTYLIMOHHO-TIPABOBOI TOKTPUHOU BO

3 Cwm., Hanp.: Storing G. The Complete Anti-Federalist. Chicago: Walsh
Company, 1981. P. 60, 113.

3% Opuy M. OcHoBbl rydnuHoro rpasa. M.: Tocusnat, 1929. C. 545548, 567.
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MHOTHUX CTpaHax B KAYeCTBE OJHOM M3 MPEANOChIIOK HEOOXOAUMOCTHU
denepanuzanuu GopMbl aIMUHUCTPATUBHO-TEPPUTOPUATBLHOMN TOCYy-
JAPCTBEHHOM oOpraHu3anuu®. YKa3aHHOE ITOJIOKEHUE pa3IeIseTcs
OTE€YECTBEHHOI HAYKO KOHCTUTYLIMOHHOIO IIpaBa’’.

Onpenensioniee Bo3AeHCTBME HAa KOHCTUTYLIMOHHO-IIPABOBYIO
MbIcab KaHaabl HenM30eXXHO JTOKHBI ObLIM OKa3aTh OLIEHKU (heaepa-
JIN3Ma, BBIIBUHYTbIE B paMKax KOHCTUTYLUMOHHON AOKTPUHBI CTpaH
«00111Iero MpaBa», B KOTOPOIl 3HAUMTEIbHAsI POJIb OTBOJUTCS TAKUM MUC-
TOYHMKAM MPaBOBOIO PEryJMpOBaHUS, KaK KOHBEHIIMOHAIbHASI HOP-
Ma, MPaBOBOW TMpeUeAeHT M MpPELeNeHT CyIeOHOTo TOJKOBAHMUSI.
O11yTUMO MEHBIINM ObLIO BIMSIHKE, OKa3aHHOE Ha KaHAJICKUX TeOpe-
TUKOB U MPAKTUUYECKUX JesITeNel TOKTPUHATBHBIMU TPYJaMu, CO31aH-
HBIMM B paMKax MpaBOBOI ceMbM POMaHO-TepMaHCKOTo Mpasa. Huxke
OyJeT MoKa3aHo, YTO PACCMOTPEHHbIE BbIllI€ OLIEHKU, BBIBOJbI M TUIIO-
Te3bl TeopeTukoB U npakTukoB (T. Ixeddepcona, Ix. Menucona)
MOABEPIJIMCh Ha KAaHAJICKOU MOYBE HE TOJIbKO 3aMMCTBOBAHUIO, HO U
TBOPUYECKOMY OCMBICJIEHUIO, 00pabOoTKe 1 000TrallleHUIO.

1.2

denepannam B KaHaACKOMN
KOHCTUTYLMOHHOW A OKTPUHE

(P. CkoTT, 1. Cmannu, IN. Tpogo,
0. dopcu)

ITo cpaBHEHUIO C BEAYLIMMU TOCYAAapCTBAMU CEMbU «OOIIETO MpaBa»,
ONpeae/sIOIMMU MarucTpajibHble HANTpaBlIeHUSs €€ MTPaBOBOrO Pa3BU-
tnsi, — CoennHeHHbIM KoponeBcTtBoM Benvkooputanuu u CoenmHeH-
HeiMu [lITatamMmyu AMEpUKM — KOHCTUTYLIMOHHAsST TOKTprHa KaHamabl
cTajla cKJaabiBaThcsl Mo3aHo. OHa odopMUiIach TOJBKO K cepeluHe
XX cToJIeTUSI U K TOMY K€ MO 3HAUMTEbHBIM BO3IeHCTBHEM CIOKUB-
meiicss K TOMy BPeMEeHU TOJUTUYECKOM HayKu (CM. HMXKe c. 36—38

3 CwMm.: Giguel G. Le droit constitutionnel et institutions administrative. P.:
Larousse, 2007; Ormsby W. The Emergence of a Federal Concept in Canada. Toronto;
Buffalo: Univ. of Toronto Press, 1969.

% Cwm., Hanp.: Yupkun B.E. OnbiT 3apy0exXHOro yrnpasjieHus: (rocyaapcT-
BEHHOE U MyHULIMIIANIbHOE yrpaBieHue). M.: FOpucts, 2006. C. 52—53.
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HacT. u3n.). OTcyTcTBUE y JOMUHUOHA CTaTyca CYBEpPEHHOIO rocynap-
CTBa, 9BOJIIOLIMOHHBIN XapakTep obpeTeHus KaHanoil He3aBUCUMOCTHU
OT MeTpomosuu (B ommmuue, Hampumep, oT Mpmanmum, WHmuw,
CoenuHeHHbIX LLITaTOB) ChIrpaiv pOJib BECOMBIX ITPABOBBIX U COLIUATBHO-
KYJBTYPHBIX (DaKTOPOB, KOTOPbIE CEPbE3HO 3aTOPMO3UIN (hOpMUPOBaHUE
CaMOCO3HaHUS KaHAJICKOro OOIIIECTBA B 1ICJIOM 1 HAIOJITO CIeIain Oec-
LeJIbHBIM (hOPMUPOBAHME CAMOCTOSITETbHON KOHCTUTYLIMOHHOM JOKTPY-
Hbl, B yacTHOCTU’’. Beab Mo yMoJl4aHUIO TOApa3yMeBaJoCh, UYTO K
Kanane BrostHe MpUMEHUMBI ITOYTH BCE TTOCTYIAThl, CO3MaHHBIC OpH-
TAHCKOW KOHCTUTYLIMOHHO-TIPABOBOM JOKTPUHOMS,

B noHuMaHuu mpupoabl COOCTBEHHOI'O TOCyIapcTBa MOJUTHYE-
CKHE U MHTEJIJIEKTyalbHbIe KPYTY KaHAJCKOT0 00111eCTBa JOJTO AT
yrnop Ha popme mpaBjieHUsT — Ha 0OIIEeM C METPOMOJIUEN mapIaMeHT-
CKOM BEpPXOBEHCTBE B MOHapXMYe€CKOM TOCYIapCTBE IMPU CEPbe3HOM
HEIOOLIEHKE POJIM U MecTa (hOPMbI aIMUHUCTPATUBHO-TEPPUTOPHATb-
HOTro ycTporicTBa. [IparmaTuyecku co3naHHasg KaHAAAMU, HE UMEB-
IIIMMU 3apaHee COrIaCOBAHHOM U LIEJTOCTHON KOHCTUTYLIMOHHON KOH-
Henuuu (cM. M. 2.1 HacT. U3Md.), CaMOOBITHAsI MOJEIb (heaepaTUBHBIX
OTHOLIEHUI MPOOYIUIa HEKOTOPBI MHTEPEC OTAEIbHBIX UCCIEN0BA-
Tejeil B cTpaHaX KOHTMHEHTAIbHO-€BPOMNEHCKOro mpasa (CM. BbILIE).
BMmecte ¢ TeM KaHaacKast Mozenb heaepaairiMa JOBOJIbHO J0JTO UTHO-
pUpoBajiach KOHCTUTYLIMOHHO-TIPABOBOM MBICIBIO CTpaH «OOIIEeTo
npaBa». DTO HAILIO OCOOEHHO SIPKOE OTpakeHue B paboTax Aaxe TaKo-
o BBIJAIOIIETOCS IOPHUCTa-KOHCTUTYIIMOHAIMCTA, KakK A. J[laiicu
(1835—1922), BHUMaHME KOTOPOTO, Ka3aJa0Ch Obl, TOJXKHbBI ObUIU TTPU-
BJIeYb 0COOEHHOCTH (DOPM TOCYIapCTBEHHOIO YCTPOMCTBA, CKJalbl-
BaBILIMecs B cTpaHax bpuranckoit umMnepun®. OmHako BMECTO pa3Bep-
HYTOTO aHajn3a 0COOCHHOCTE Momenu (eaepaTUBHBIX OTHOILICHUIA,

37 Tlompobnee cm.: Whitaker R. A Sovereign Idea. Essays on Canada as a
Democratic Community. Montreal; Kingston: McGill-Queen’s Univ. Press, 1999.

¥ KpacHOpeuMBbIii (DaKT: HEKOTOpPbIE KaHaJACKHe MCCIeI0BATEeIN JaXe B
Hacrosiiee BpeMsi, Korga BennkoOpuTaHus He SIBIsIETCSl 0ojiee METPOIOJIMEi
KaHazpl, He epecTaloT Mpyu aHaJIM3e KOHCTUTYLIMOHHBIX MHCTUTYTOB (eaepaiuu
XX — nauana XXI crosnernit ob6pammarbcs K TpyaaM He TOJIbKO CPaBHUTEIBHO OJIH3-
KMX K HaM BO BpeMeHHU yuyeHbIXx — A. Jlaiicu, A. JIKeHHUHIca uiu D. Moas, HO U
OPUTAHCKUX CPEIHEBEKOBBIX MPABOBEIOB, B TOM unciie [Ix. Dopreckbio, KOTOPIi
nucan B XIV B. Cum., Hanp.: Rethinking the Constitution. Perspectives on Canadian
Constitutional Reform, Interpretation and Theory / ed. by A. Peacock. Oxford; N.Y.:
Oxford Univ. Press, 1996. P. 224—229.

¥ C 1926 . — BpuTaHCKOTO CONPYXECTBA HALIUIA.
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pasBuBaBliuxcsa B Kanane, Haiicu oxapaktepuszoBai (eaepauzM B
KayecTBe «caaboil (hopMBI TOCYTapCTBEHHOIO YCTPOWCTBA... YYXKIO0M
UaessM OPUTAHCKOTO KOHCTUTYLIMOHAIN3MA, MOTYIIEN CTaTh OMACHOM
st bputanckoi umnepun»*. YkazaHHoe MHEHUE, 3aCITy>KeHHO Olle-
HEHHOE B OTEYeCTBEHHO IMPaBOBOI HayKe KaK MpOosiBJIeHNE (DOopMaib-
HO-JOorMaTniyeckoil Metomosornu*', 3pydano B KaHame Becomo BBUILY
€€ KOHCTUTYLIMOHHO-TIPABOBOI 3aBUCUMOCTHA OT METPOIIOJINU, B pa3-
paboTKe KOHCTUTYLIMOHHOM JOKTPUHBI KOTOpo¥ Jlalicu mpuHUMa ca-
MoOe JesITe/IbHOE yyacTre®.

Bo MHOroM B cwly Ha3BaHHBIX MPUYMH Ha IOpUANYECKUX (a-
KyJIbTeTaX KaHaICKUX YHUBEPCUTETOB (henepaTUBHOE TOCYIApCTBEH-
HOE YCTPOMCTBO COOCTBEHHOI CTpaHbl Ha MPOTSKEHUM IOYTU CTa JIET
CylIecTBOBaHUS (eaepald U3y4aloch B HE3HAUUTEIIBHOM OOBEME U
TOJIbKO B paMKaxX YHUBEPCATbHBIX KYPCOB KOHCTUTYIIMOHHOW TEOpUU 1
aIMUHUACTPaTUBHOTO Mpasa. [opa3no 6osblie yaeOHOrO BpEMEHU B ITPO-
rpaMMax OTBOIUJIOCH FTOCYIaPCTBEHHBIM MHCTUTYTaM bpuUTaHCKOM nMrie-
pUU B LIEJIOM — KOPOHE, UMIIEPCKOMY IMapJiaMeHTy, TallHOMY COBETY U €r0
CynebHoMmy komuTeTy. Pa3zBepHyTOe Xe U3ydyeHue KaHaACKON MOoesv
(henepanuzma 6bUI0 B CUCTEME BBICIIETO 00pa30BaHMsI MOHOIIOJIU3MPOBA-
Ho ucropukamu (I Uunuc, JIxx. Keiipnecc, . Kpeiiton, A. JIoysp), usy-
YaBIIMMU [JIaBHBIM 00pa30M SKOHOMUYECKUE U MOJIUTUIECKUE ACTIEKThI
teMaTuku®. TTooXKeHre CTalo MEHAThLCS JIUIIb MTOC/Ie BCTYIUICHUS B

4 Dicey A. Op. cit. P. XCV, XCIX, CVII, 85—86, 395. B 3T0ii OCHOBHOIA,
cTaBllel Kjlaccuyeckoit padore laiicu moaenu deaepatuBHOTO rocy1apCTBEHHOTO
YCTpOIMCTBa aBTOPOM OTBelleHO MeHee 20 cTpaHull U3 moutu 500, 3 HUX KaHa[ICKO-
My deaepainu3My — MopsiiKa OAHOM CTpaHUIILI MPOTUB 15 cTpaHull, OTBEAEHHBIX
IIBeiIIapcKoil 1 aMepruKaHCcKou Mozenu denepanmsma. Bmecte ¢ Tem [aiicu cripa-
BEUTMBO YCMATPUBaJ B KaHAJACKOW MOJEIN aAMUHUCTPATUBHO-TEPPUTOPUATBHOTO
ycTpoiicTBa (heiepaTuBHOE, a He KoH(penepaTruBHoe rocyaapctso (Ibid. P. 396). Benen
3a KajixyHOM OH npu3HaBal, uTo (dheilepaTUBHOE rOCYIapCTBEHHOE YCTPOMCTBO O3HA-
yaeT «pas/eJiecHue BEpPHOCTH» MEXIy ILIeHTpoM W wieHamu denepamuu (Ibid.).
OpHako IpaBOBOTO aHaIM3a (peHOMEHa «pa3ae/ieHUsI BepHOCTU» Jlaiicu He aail.

4 CoBpeMeHHOe Oyp:Kya3HOe rocyiapcTBeHHOE MpaBo. Kputnueckue oyep-

ku. T. 1. Hayka Oyp>Kya3HOro rocynapcTBeHHOro mnpasa / oTB. pea. B.A. TymaHoB.
M.: Hayka, 1987. C. 48.

42 CM., Harp.: Sproule-Jones M. The Enduring Colony. Political Institutions
and Social Sciences in Canada // Publius. A Journal of Federalism. 1984. Vol. 14.
No. 1. P. 90-97.

4 CM., nanp.: Careless J. Canada. A Political and Social History. Toronto;
Buffalo: Univ. of Toronto Press, 1959; Creighton D. Canada’s First Century. Toronto:
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cuity BeCTMMHCTEPCKOTO CTaTyTa, YCTAHOBUBIIETO TTOJIHYIO BHYTPU- U
BHEILHEMOIUTUYECKYIO CAMOCTOSITEIbHOCTh JOMUHMOHOB (1931 r)*.
CTaHOBJIEHUE U Pa3BUTHUE TEOPUU KaHAACKOro denepanusma ObL10, Ta-
KUM 00pa3oM, MeJUIEHHBIM 110 MepKaM XX B. OHO TTPUIILJIOCH Ha TTIEPUOT
1940—1950-x romoB. B aT0 Bpemst paboTanu Takue ero KpyrHbie ncciie-
noBaresn, kKak @. Ckorr u FO. @opcu. [Tozxe K HUM TPUCOETUHWINCH
H. Cmaiinu, I1.9. Tprono, I1. Xorr. K ykazaHHOMy BpeMeHU MOYTU BCe
MOCTYJIaThl COBPEMEHHOU Teopuu enepaau3mMa ObUIA  CO3TaHbI
KOHCTUTYIIMOHHO-TIPABOBOM U MOJUTUYECKON HAyKOMW IPYTUX CTPaH.
CaMbIM BBIIAIOIIMMCS KaHAJACKUM IOPUCTOM-KOHCTUTYIIMOHA-
JINCTOM TMIPUHSITO CYUTATh Mpodeccopa rpaBa MaKrujbCKOTO YHUBEP-
cuteta ®@. Cxorra (1899—1985) — akTMBHUCTA TTPABO3AITUTHOTO JBU-
KeHMST W Beayliero uaeosiora HoBoit memoxpaTudeckoit (corman-
JeMoKpaTnieckoit) maptuu. OqHO BpeMst OH ObUT COBETHUKOM TIPaBU-
tenberBa Kanane®. Ero ocHoBHast padora — «Ouepku o KoHctutyuu.
ACTeKTBI KaHa[CKOTO MpaBa ¥ monuTuku» (1977 r.). Cpenu ouepKoB BbI-
nernstiorest «OcobeHHast Ipupojia KaHaackoro deaepanmusma» u «O cra-
The 94 Akta 0 bputanckoit CeBepHoii AMepuke». Mcxons n3 aHanmnsa
LIEHTPAJTMCTCKUX TI0 OYKBE U {yXy HOPM MHMCAHOW YaCTH HEKOHCOMIM-
poBaHHOU KoHcTutyuum crpansl — Akta o bputanckoit CeBepHoii
Amepuke (ABCA) 1 IpUHSATHIX K HEMY TTOIMPaBoK (ronpodHee cMm. 1. 2.1
HacT. u31.), CKOTT BEIIBUHY B 1940-x Tomax Te3uc, o Kotopomy Kanana
He MOXeT cuutathes (penepanmeit. MakTuyecku, Mo ero MHEHUIO, B
Heil clieayeT BUAETh YHUTapHOe TocyaapcTBo®. B cepennne XX B. 3Ta
OLIEHKA JaJIEKO HE BO BCEM ObLIa OLIMOOYHOM, TaK KaK MOTPEOHOCTU
60pbObI ¢ Benukoii nenpeccueii u yuactue dbenepaunu Bo Bropoit mu-

Macmillan, 1978; Lower A. A History of Canada. Toronto; Montreal: Longman
Publishers, 1957.

4 OmHakKo CTaTyT, ChIFpABLIMI BUAHYIO poJib B ociabjeHun BpuraHckoii
MMIIEPUU U B €€ TIOCIIEAYIOIIEM pacmaae, COXpaHUI KOHCTUTYIIMOHHO-TTPABOBYIO
3aBUCHMOCTb TOMUHUOHA OT METPOIOJINH (TTOAPOOHEe CM. 1. 2.2 HACT. U31I.).

40 @. Ckotrre noapobHee cM.: Drummond 1. Francis Richard Scott // The
Canadian Encyclopedia / ed. by L. Marsh. Vol. 3. Edmonton: Hurtig, 1990. P. 1663—
1664; Djwa S. The Politics of Imagination. A Life of ER. Scott. Montreal; Kingston:
McGill-Queen’s Univ. Press, 1997.

4% Scort F. Essays on Constitution... P. 124—125; cm. Taxxe: Canadian
Federalism. Past, Present, Future / ed. by M. Burgess. L.; Leicester: Leicester Univ.
Press, 1990. P. 44 ; Power Divided. The Theory and Practice of Contempory Federa-
lism / ed. by J. Coffee. Berkley (Cal.): Univ. Press of America, 1995. P. 319, 322.
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pPOBOIi BOIHE ¢ HEU30EXHOCThIO CTUMYJIMPOBAIU OCYIIECTBIEHHOE B
paMKax 3aKOHHOCTM 3HAUYUTEJbHOE paclivpeHue chepbl KOMMETeH-
MK (pesepasbHOTO IEHTPA 3a CYET KOMITETEHIIUY MTPOBUHIIMIAY .

®. CkoTT BBel B 000pOT mMpuMeHUTeNbHO K KaHane tepmuH
«kBasudenepanms»*. Takum o6pa3oM, OH OTHUM U3 MEPBLIX B MUPE
AHAIUTUKOB (enepanusma oOpaTU BHUMAHUE Ha CEPbEe3HbIE PACXO-
XKIEHUS, CIOXUBIINECS MEXIY IOPUANYECKON U (PAaKTUUECKON KOH-
CTUTYLIMEN CTPAHBI B BOMPOCAX pACTIpeNeeHUs] TOJTHOMOYUIA LIEHTpa
U CyOBEKTOB. 3[€Ch yUEHbI MPOSBUI ceOs B KAUeCTBE PAHHETO MpU-
BEpKEHIIA UIeU BCEOOBEMITIONIEN KOHCTUTYLIMOHHOU pedopMbl, T.€.
MPUHSTUS HOBOW, HAIIMOHAJIIBHONW KOHCTUTYLIMM B3aMEH MPUHSTOTO
napjlaMeHToOM MeTpornoinu AkTta o bputanckoit CeBepHoit AMeEpUKe.
CKOTT cTaj NMepBbIM UCCIEN0BATEIEM, OLICHUBIIUM JAHHBINA aKT KakK
apxanmdeckuii®. OH TakXe BBICKA3bIBAJICS B TMOJIb3y BbIpABHUBAHUS
cratycoB KBebeka v aHMIO0S3bIYHBIX TPOBUHIMI. OH TOKa3bIBaJ, YTO
HOpMaMH, conepxammmucs B Akte o bpuranckoii CeBepHoii AMeEpUKe,
Ha KBebGek HermpaBoOMEPHO BO3JI0KEHBI AOTIOJTHUTEIbHbBIE 00SI3aHHOCTH,
KOTOPBIX HE HeCyT Tpoure wieHbl (enepanuu. Padoramu @. Ckorra
ObUIa 3aJI0KEHAa AHTUKOJIOHUAIbHAS IO CYTU TPAAULIUS HETaTUBHOTO
oTHoweHUus K nesatenbHocTH CynebHoro komuteta TallHOro coseta
METPOIIOJIUU, KOTOPBIA B cBOMX ToKOBaHUSIX ABCA HaMepeHHO Moo-
LIPSUT, IO MHEHUIO YYEHOT 0, YCTPEMJIEHUS IPOBUHIIMIA B ylIepO eTrH-
CTBY TOMUHHUOHA. MUIIIEHBIO €70 KPUTUKU CTAIU CYKAECHUS OTHOTO U3
yineHoB CyneOHoro komuteTa TaiiHOTO coBeTa — Jjopaa XanaeitHa™,
HanHasg o3unust CKOTTa OcapuBaeTcs PsSIAOM COBPEMEHHBIX KaHaJl-
CKUX IOPUCTOB-KOHCTUTYIIMOHATUCTOB’!

Conepxanuecs B ucciaenoBaHussx CKOTTa BBIBOJBI O CIOXWB-
memcst B KaHane «kBazudenepaTuBHOM» TOCYIapCTBEHHOM YCTPOI-

47 OpHako 3T0 U3MeHeHre cep KOMIETEHLNH TaK 1 He ObLIO 3aKPEIieHO
Ha KOHCTUTYLIMOHHOM YPOBHE.

4 Scott F. Op. cit. P. 109, 164. Benen 3a ®. CKOTTOM OTKa3bIBAJICS CUUTATH
Kanany denepaTuBHBIM rocynapCTBOM BUIAHBIN (DPaHILy3CKUI IOPUCT-MEXIyHAPOJI-
Huk L. Pycco (Rousseau Ch. Droit international publique. P.: Larousse, 1953).

4 Scott F. Op. cit. P. 315.

3 Ibid. P. 288.

St Smiley D. The Federal Condition in Canada. Toronto: McGraw-Hill —
Ryerson, 1990. P. 149; Vaughan F. The Critics of Judicial Committee of Privy Council.

New Orthodoxy and Alternative Explanation // Canadian Journal of Political
Science. 1996. Vol. 29. No. 1. P. 495-519.
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CTBE OTPAa3WIN PeaJIuM TOTAAIIHETO pa3rpaHNIeHUsI KOMIIETEHIIUH T10
BEPTUKAIN C UX U3BECTHBIM MTEPEKOCOM B IMOJIb3Y (helepaibHOro LeH-
Tpa*. BMecTe ¢ TeM HEOOXOIUMO OTMETUTh, UTO TOKUBIIUI 10 cepe-
nuHbl 1980-x ronoB CKOTT cHavaJla He Mpeayrajaai, a BIOCIeICTBUA He
YBUJEA HAapacTaHUsl LIEHTPOOEXHBIX TEHACHUWI BHYTPU KaHAICKOU
(enepanuu, XOTS OHO SIBCTBEHHO O0OO3HAUYWIOCH €IIE C CEePEOUHbI
1960-x romos, mpuueM yxe 6e3 yyactus Cyne6Horo komutera TaitHOro
COBETa, KOTOPHII NepecTasl ObITh BEPXOBHOU Cyne0HO-aNeISILIMOHHON
uHcranuueit Kanaaet o cratyry 1949 . [ToBopoT BekTopa (henepatus-
HBIX OTHOLIEHUI OT LIEHTPAIU3ALIUY K IELIEHTPATU3allu1, OT UHTErpa-
LIMOHHOW (befepaliuy K JeBOJIOLMOHHON He Hauen B pabotax CkoTTta
CKOJIBKO-HUOYb 3aMETHOTO OCBEILIEHUSI U 3aKOHYEHHBIX OlIeHOK. He
OCO3HABAJI OH B IOJDKHOM CTENEHU U YTPO3bl TEPPUTOPUATIBHOM LIETOCT-
HOCTHU CTPaHbl, KOTOPYIO HeC ¢ cO00U (hpaHKOKBEOEKCKUI HALIMOHAII-
cenapatusM. BeimonHeHHbit @. CkoTTOM aHam3 dheepaTuBHBIX WH-
CTUTYTOB M OTHOILIEHU, cioxuBiuxcsd B KaHane B epBoii MoJoBUHE
XX B., BEpHO CXBaThIBAJI PSIl KOMIIOHEHTOB COCTOSIHUS KaHAACKOro (he-
Jepaii3Ma Ha OJHOM U3 3TAlOB €ro MCTOPUYECKOW 3BOJIOLIUU, HO
OCTaBJISUT B TEHU MHOTHE APYTUE CIOXKHBIE MTOJTUTUKO-TIPABOBbBIE MPO-
LIECCHI U MOCIEACTBUS, KOTOPBIE HECIa C COOOM 3Ta 3BOJTIOLUS.

B patortax ®@. CkoTTa 1 0cOOEHHO B COOpHUKE cTaTeit «CBodoma n
npaBonopsinok» FO. @opcu (1904—1992) — npodeccopa Kapnrornckoro
n MeMOpuaIbHOTO YHUBEPCUTETOB, aKTUBUCTA [IporpeccuBHO-
KOHCepBaTUBHON naptuu 1 wieHa Cenara KaHaasl — ObUTa BEIIBUHYTA
M TIOJIyYWJIa pa3BUTUE TEOPUSI «KAHAICKOTO Myaau3Ma»> U «IBOWHOTO
acriekta». Mcnosbp3yd B Ka4ecTBe UCXOQHOTO MYHKTAa aHAJIU3a pa3Mbl-
TOCTh (DOPMYJIMPOBOK HOpM KOHCTUTY1IMY, BHYTPEHHUE TIPOTUBOPEUUSI
B ee Tekcre, Dopcu MpeioKWI CYUTATh UX MPOSIBJICHUEM TBOMCTBEH-
HOU TIPUPOBI CIIOXKUBIIMXCS BHYTPU (pefepaniiy mpaBoOBbIX OTHOIIIE-
Huil. ITo ero cioBam, Kanana — ato deaepauus u KoHdeneparus oqHO-
BpemeHHO. Cam ceHatop Popcu MpU 3TOM OCTABAJICSI CTOPOHHUKOM
MaKCUMaJIbHO BO3MOXKHOTO COXPaHEHMS ITMPOKUX TTOJTHOMOYMIA 1IeH-
TPaJIbHOW BJIACTU U C 3TOU MO3ULIMU TOABEPTajl KPUTUKE 0003HAUNB-

2 CMm.: Hogg P. Op.cit. P. 190.

33 Forsey E. Freedom and Order. Collected Essays. Toronto; Buffalo: Univ. of
Toronto Press, 1984. P. 120—124. lyanu3m B TOYHOM 3HAYEHWH — <«IBONCTBEH-
HOCTb». OIHaKO B KOHTeKCTe pa3mbliiieHuit FO. dopcu JaHHBIA TEPMUH MOXKET
OBITh MEPEeBEIEH U KaK «HETTOBTOPUMOCTD».
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eecs K KoHILy XX B. pa3pyLIUTEIbHOE, Ha €T0 B3IJIS, «PaCIO3aHUE
MPOBUHIMAIBHON chepbl KOMIETEHIIUH.

Tesucsl 0 «<KaHAICKOM Ayaau3Me» U «IBOMHOM acleKTe» ChIrpa-
JIU pOJIb TEOPETUYECKOTO OOOCHOBAHUS MPOUCXOOSUIETO Ae-(haKTo B
KaHanckoM (enepanusmMe oOpa3oBaHUS M paclIUpeHus: chepbl co-
BMECTHOU (KOHKYPUPYIOIIE) KOMIIETEHIMU, HE MPEeTyCMOTPEHHOMN
OCHOBOIIOJIATaloIUM KOHCTUTYLIMOHHBIM JTOKYMEHTOM KaHaJICKOTO
rocygapctBa’,

[ToKJIOHHUK KOHCTUTYLIMOHHBIX UHCTUTYTOB U KOHCTUTYLIMOH-
Hoii noktpunbl CoennHeHHoro Koponescrtsa, mpodeccop 0. @opcu
He paznensut MHeHust @. Ckorra 06 ycrapenoctu Akta o bpurtanckoit
CesepHoii Amepuke. Ha ocHoBe ToskoBaHus mpeaMOyibsl ABCA
®opcu npuiires K BIBOMY, YTO HEOThEMIEMBIMU YaCTSIMU HEKOHCOJTH -
nupoBaHHOU KoHcTutynmu KaHansl HEOOXOIMMO CUATATh OCHOBOIIO-
Jlararonire KOHCTUTYLIMOHHO-IIPAaBOBbIE aKThl MeTporonuu — Benu-
KYI0 XapTuto BojbHOcTeit (1215 1), [Metunumto o npase (1628 1)., busuip
omnpaBax (1689 1), Akt o mpecronionaciaenoBanuu (1701 r.). CaenaHHbI
®opcu BBIBOA CTall HEOTHEMJIEMOU 4acThi0 KOHCTUTYIIMOHHOMN JOK-
TpuHbl KaHanpr>.

Heckonbko B Opyroii MjIOCKOCTU paccMaTPUBAIUA KaHAICKYIO
Momenb GeaepanniMa yaeHnKN @. Cxorra — mommTojor J. Cmaitnm
(1921—1990) u ropuct-koHcTUTYUHOHATUCT [1.9. Tpromo (1919—-2000).
Onu panbiie yuutenst (B 1960-x romax) onpeaeauiy, YTo Mo Mpuir-
HaM, MOAPOOHEee pacCMaTPUBAEMbIM JaJiee, MPOLIECC LIEHTPATU3alun
KaHaICKOU (henepaliuy CMEHSIETCS HApaCTAIOIUMU TEHACHIUSIMU K
ee netieHTpamu3anuu. I1pu aTom npodeccop Mopkckoro yHuBepcuTe-
Ta (ToponTo) Cmaiiii OlLleHUBA 3TU HOBBIE TOTAA U BO MHOIOM HEO-
XKUTaHHbIE TTOJIUTUKO-MPABOBBIE TEHIECHIIUU MOJIOXUTEIbHO — B Ka-
YECTBE OJHOTO M3 KOMIIOHEHTOB «IIpOllecca MOCTOSSHHOTO U MOCTe-
TMIEHHOTO YPETYJIMPOBAHUS OTHOLIEHUI MEXAY IBYMSI YPOBHSIMU TOCY-
JAPCTBEHHOW BJIACTU U YIIPABJIECHUS, TPOUCXOSIIETO B BUIE B3aUMO-
JIercTBUs (heaepaibHbIX U MPOBUHIIMAIBHBIX OPraHOB UCIIOIHUTEIb-

3% Canadian Federalism. Past, Present, Future... P. 228; Stevenson G.
Unfulfilled Union. Canadian Federalism and National Unty. 3¢ ed. Toronto: Gage,
2004. P. 16—17.

3 The Canadian Encyclopedia. Vol. 1. P. 406; Hogg P. Op. cit. P. 67; Tardif A.
The Legal Framework of Government. The Canadian Guide. Toronto: Canada Law
Books, 1995. P. 20.
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HOW BJIaCTH TocymapcTBa»>. B ero pabortax MUaJeKTHKA 3BOJIIOLUAN
KaHanckou monenu deaepainima Halla 0ojiee afeKBaTHOE OTpaxKe-
Hue 110 cpaBHeHUIO ¢ Tpyaamu Ckotra u @opcu. Tpenmnockuiky pas-
BEpHYBIIIEICST TOT/Ia «CMEHBI BHYTpU(DenepaTuBHOTO nKiIa» Cmaiiimn
npejarai ycMaTpuBaTh B 00bEKTUBHO CYIIECTBYIOIIMX OCOOEHHOCTSX
HEKOHCOIUANPOBaHHOW KOHCTUTYIIMM, YacTh HOPM KOTOPOUl CaHK-
MoHUpoBaa (haKTUIeCKOe HepaBHOIIPABKE TTPOBUHIIN, YTO HE MOT-
JIO HE HApYIIUTh UCXOMHBIX TPUHIMTIOB (denepanuzma. OTBETCTBEH-
HOCTb 32 KOHCTUTYLIMOHHbBIE KOJUTU3UU, KOTOPBIMU COMPOBOXIAIOTCS
pa3BUTHE TaHHBIX TeHAeHIMI, CMaliin Bo3araja Ha He TTPOSIBUBIIINX
TATbHOBUIHOCTA M TEPIICHMUSI «OTIIOB-OCHOBaTelNell» emepalinm.
OHWU, Mo HAOJIOEHNIO COBPEMEHHUKOB, 3a9aCTyI0 TPUHOCUJIN TIOCTY-
JIaThl KOHCTUTYIIMOHHOTO TIpaBa B XePTBY CUIOMUHYTHBIM TMOJUTHYE-
CKUM OOCTOSITENTbCTBAM, KAKOBBIMU SIBJISTCH HECTOBOPUMUBOCTD JIEeJIe-
ratoB nepudepuitHbIX KOJOHUI 1 HEMOCPEICTBEHHAST OMACHOCTh aH-
HEKCHM BCEX OPUTAHCKUX CEBEPOAMEPUKAHCKUX BIAEHUI I0XHBIM
cocenoM — CoemmHenusiMu Hltatamu®’.

. Cmaiinu Takxe NPUHAJIEXKUT MPaBOBasi XapaKTePUCTUKA (PYHK-
IIMM, BBITIONHSIEMON KapaTeJbHO-PENPECCUBHBIM 3aKOHOIATEILCTBOM
(3akoHOM 0 Mepax BOEHHOTO BPEeMEHU) B KOHCTUTYIIMOHHOM TIpaBe Jie-
MOKPaTHYECKOTO MPaBOBOTO (heiepaTUBHOTO rocynapctsa Kanambr®,

B nporuBomnonoxHocts @opcu u Besen 3a Ckorrom CMaiiim He
npuaaBag O0JbLIIOrO 3HAYEHUS TE3UCY O HEMpPeXOoIsllell LIEeHHOCTU
KOHCTUTYIIMOHHBIX MHCTUTYTOB U TIPABOBOI TOKTPUHBI METPOTIONNU C
€€ YHUTApHBIM aJMUHUCTPATUBHO-TEPPUTOPUATIEHBIM YCTPOHCTBOM.
B ero paborax oiyiaercs 6ecCriopHOe BIUSHUE KOHCTUTYLMOHHOM
JOKTPUHBI U TPAKTUKU APYTUX CTpaH «oOuiero npaBa» — CIIA ¢ ux
KOHconMaupoBaHHOU KoOHCTUTYIIMEN M B HEKOTOpPO Mepe TakkKe
ABCTpanmu, KOTopasi Toxe TMpuIlia K KoHcoauaupoBaHHoit KoHctu-
TyLumn>.

6 Smiley D. Op. cit. P. 102.
7 Smiley D. Op. cit. P. 265—266.
% TlogpoOHee cM. 11. 3.2 HACT. U3,

3 Smiley D. Op. cit. P. 58, 93, 143. TlogpoGHee o mipolieccax B3auMOBIUSTHUS
MPaBOBOI TOKTPUHBI U TIPAKTUKK CTPaH «0011ero rpasa» cM.: boedanosckas U. IO.
IMpaBossie cuctemsl Kananosl, ABctpanuu u Hosoit 3enanauu // [IpaBo u moauTtu-
ka. 2002. Ne 8. C. 12—19; Ee axce. CyneOHblii pELENeHT KaK KaTeropusi «001Iero
npasa» // [IpaBo u noautuka. 2002. Ne 7. C. 18—23.
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I1.9. Tprono — npocdheccop MoHpeanbCKOro yHUBEpCUTETA, U3-
OpaHHBI B MapjJaMeHT Mo cnuckaM JIubepaabHOU MapTUX U 3aTeM
CTaBIIMI TIaBOW (penepasbHOTO MPaBUTEIbCTBA («IIE€PBbIN IOPUCT-
KOHCTUTYLIMOHAIKCT Ha ITOCTY TIPeMbep-MUHUCTPa»)*’, HAIPOTUB, Ha-
XoIuJ1 HekoHconmuarupoBaHHyo KoHctutyuuio — ABCA — B o0liem
IOPUINYECKU TPAMOTHOM, OTBeYatoIeld 001enpU3HAHHBIM KOHCTUTY-
LIMOHHO-MPABOBBIM KPUTEPUSIM W OOJIbIIEH YacTh NOTpeOHOCTEM
Kanansr XX ctonetus. [lo ero MHEHUIO, TPEANOCHUIKA HApACTAHUS
KOHCTUTYLIOHHO-TIPABOBBIX KOJUIM3UI B OTHOILIEHUSX MEXIY LIEH-
TPOM U MOPOBUHUUSIMM HAUIEXUT UCKATh HE B OLIMOKAX <«OTLOB-
OCHOBaTeJIeli» KaHaaCcKol (eaepauu U He B uHTpUrax CyaedHoro Ko-
muteTa TallHOrO CoBETa METPOTIOJINU, a B YCTPEMIIEHUSIX (DpaHKOKBE-
OEKCKOU 3JTUTHI, TOMOTAIOMIENCS B KOPBICTHBIX LIEJISIX «CIELIUATBbHOTO
cTaTyca» JaHHOW MPOBUHIIMU B (heAepalliu, 4YTO MTPOBOLIMPYET aHAJIO-
TUYHbIE TPEOOBAHUS AHTJIOS3bIYHBIX MPOBUHIIMIA U TTOAMUTHIBAET OT-
KpPBITO cenapatuctckue HactpoeHusi. Benen 3a Ckorrom Tpromo Haxo-
JIAJT HY>KHBIM BIDABHUBAaHUE CTATyCOB BCEX MPOBUHLIMI, MpUaaBas Mpu
5TOM OOJIBIIIOE 3HAYEHUE MTPOTUBOJEHCTBUIO (PPAHKOKBEOEKCKOMY Ce-
napatusmy. C3Tol 11eJIbI0 OH 00X MOTYaHueM cTaTbi KoHcTuTyuu,
HOPMBI KOTOPBIX (DaKTUYECKU 3aKPEIUISLIA OTAEJIbHBIEC 2JIEMEHTBI «CITe-
uanbHoOro cratyca» Ksebeka (moapodHee cm. 1. 2.1 HacT. uza.). OnuH
U3 MyOIUUIUCTOB CHOPMYIUPOBAT OCHOBOIOJATAIONIYIO TO3ULIUAIO0
I1.9. Tprono B Takux BeIpakeHUsIx: «KBebek — oHa U3 AeCSITH PaBHO-
MPaBHBIX TPOBUHIINI JOMUHUOHA, BCE OCTAIbHOE — OT JIyKaBoro»®'. 3
3TOI MOCBHUIKYU Tproo UCXOAW, CTaB MOJUTUYECKUM IEATeIeM, MAUHU-
CTPOM, a 3aTeM [JIaBOil (heaepaibHOTO MPABUTEIbCTBA.

B Hekotopbix pabortax I1.D. Tprogo oTpas3wioch BO3IEliCTBUE,
KOTOpPO€ Ha HayKy KOHCTUTYLIMOHHOTO IpaBa B HOBENIIIee BpeMsI CTa-
JIV OKa3bIBaTh (DYTYpOJOTUYECKUE U TEXHOKpaTHuecKure Teopun®?., Ha-
npumep, B cratbe «DenepannsmM, HAIMOHAIM3M U YeJIOBEUECKUIA pa3-
yM», OIyOJIMKOBAaHHOU B cOopHUKe «bymymiee kKaHamckoro demepa-
Jm3Mar, Tprogo [oka3biBasl, UTO KaHaacKas geaepaius, Kak u Jirodoe

® TTompoGree cm.: The Canadian Encyclopedia. Vol. 3. P. 1729—1730.

' Vadeboncour P. To Be or Not to Be. Montreal: Editions Hexagone, 1990.
P. 27. Cp.: Trudeau P. Conversations with Canadians. Toronto; Buffalo: Univ. of
Toronto Press, 1973. P. 71, 108.

2 Tlogpob6Hee cM.: Ipagpexuii B.I. TocymapcTBo u TexHOKpatusi. Kputrka
COBpEMEHHbIX 3apyOexxHbIX Teopuii. M.: Hayka, 1981.
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COBPEMEHHOE TOCYIaPCTBO, HYXKIAETCS B YCOBEPIIEHCTBOBAHHBIX CPE/l-
CTBaxX peajlu3alliy BIACTU, KOTOPbIE CTAHYT MOPOKAECHUEM HAyYHBIX UC-
CJIeIOBAaHUI U «OCBOOOXIEHHOU OT 4eT0BEYECKUX MPUCTPACTUI» HO-
BeiIell TeXHOJMOTUU. «[eXHOIOTuM — BOT KJIIOY K OyaylemMy, K mpo-
rpeccy. [ocynapcTBo, KOTOpoe He MPOMIET Yepe3 KNOEPHETUUECKYIO pe-
BOJTIOLIMIO, 0OPEUEHO OCTABAThCSI GAaHAHOBOM PECTYOIMKOM»®,

Bwmecte ¢ I. Cmatinu n FO. ®@opcu 1.9, Tprogo B KauecTBe T€O-
peTrMKa BO MHOTOM CITOCOOCTBOBAJI KOHIIENTYaTbHOMY O(DOPMIIEHUIO,
pacpOCTPAHEHUIO U COXPAHSIONIEMYCS B HAIIIUM THU NTpeo0IalaHuIO B
KOHCTUTYLIMOHHO-TIPABOBOI Hayke KaHaabl KOHLIETIIMU «KOOIepa-
TUBHOTO (enepannsMa»®. Ee CyTb COCTOMT B MCKITIOUEHHUH JIOOOTO
(denepanpbHOro WK MPOBMHUIUAIBHOIO) AUKTAaTa U3 cephl deaepa-
TUBHBIX OTHOLUEHUI. M3BECTHO, YTO MOMOOHBIM JUKTAT MPUCYIL, C
OJTHOI CTOPOHBI, IEHTPAIU30BaHHBIM (hefepalusaM, ¢ IPYroii — KOH-
denepanusam. Ero 3ameHoii B ycinoBusax KaHaael ctana «benepaibHo-
NPOBUHIMAJIbHAS IUTIJIOMATHS» — MTOCTOSIHHOE COTPYIHUYECTBO (KO-
ornepanusi) pa3BeTBICHHOW CUCTEMbI UHCTUTYTOB MyOJIUYHONM BJIACTU
Ha HECKOJIbKUX YPOBHSX MPU MOJAECPKAHUU MPUOIU3UTEIBHOTO 0a-
JIaHCa MeXNy 00beMOM OTBETCTBEHHOCTH LIEHTPA U CYOBEKTOB, YTOOBI
B KOHCTUTYLIMOHHO-TIPABOBOM T10JI€ OHM JOTIOTHSITN IPYT ApyTa®s. Dto

9 Future of Canadian Federalism / ed. by P. Crepeau, C. MacPherson. To-
ronto: Univ. of Toronto Press, 1965. P. 34. Cm. takxe: Rethinking the Constitution...;
Young R. The Secession of Quebec and Future of Canada. Montreal; Kingston:
McGill-Queen’s Univ. Press, 1998. B Hay4HO#l 1 MyOIMIIMCTUYECKO TUTEPATYype
911 nojioxkeHwust [1. Tproao HepeaKo MoABeprajiuch CUIIbHOM KPUTHUKE KaK TOTMaTH -
YeCcKHUe WM TTOBEPXHOCTHBIE. [leprnoa HackllieHUsI MHCTUTYTOB IyOJIMYHOM BIACTH
Kananb! npu Tprogo KOMIbIOTEPHON TEXHUKOM COBIMAJ C HapaCTaHUEM, a He CO
CMSITYEHUEM KOHCTUTYLIMOHHO-TIPABOBBIX KOJITU3UI (CM., Hatp.: Laforest G. Pierre
Trudean and the End of Canadian Dream. Montreal; Kingston: McGill-Queen’s
Univ. Press, 1996. P. 115, 144). Ha stot noBox, npasia, eCTb BO3paXXEHHUsI, YTO TEM
HEe MEeHee UMEHHO «KOMITbIOTEPU30BAaHHOMY» MPABUTEILCTBY TPIO/I0 yaaaoch npo-
Bect pehopmy Koncturyunm KaHazibl, 4ero He CMOIJIM CAeaaTh MATh TPAAULIMO-
HaJIMCTCKU MBICJUBLIVX MTPEAIIECTBOBABIIMX MpaBuTeibeTB Y. Kunra, P. bennera,
JI. Cen-Jlopana, /Ix. Indenoeiikepa u JI. [Tupcona.

% JHorma ero Ha3bIBAIOT TAKXKE «ITOMTMHHBIM (enepannzmom» (New Trends
in Canadian Federalism / ed. by M. Oliver, R. Whitaker. Philadelphia: Temple Univ.
Press, 2002. P. 16, 23). B Kanayie TepMHH «KOOTIEpaTUBHBIN (eepain3mM» BIIEPBbIC
YIOTPeOUJI I1aBa MPAaBUTEJILCTBA He (eiepaliviu, a OHOTO U3 €€ CyObEeKTOB — Tpe-
mbep KBebeka XK. Jlecax B 1963 .

% Trudeau P. Federalism and French Canadians. N.Y.; L.: Macmillan, 1977.
P. 157—159. Cm. Takxe: Ymnosa U.A. Yka3s. cou. C. 86—88, 128—143.
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COTPYTHUYECTBO TTOJyYUIIO Ha3BaHUE «KOOTIEPATUBHBIN (yarucTrye-
cKuil) dhenepaninsms.

ITpuBepKeHIIbl KOOMEPAaTUBHOIO (efiepannu3Ma Pe30HHO OTMe-
YaloT: «XOTd LEHTP U CYOBEKThI delepali COXPaHSIOT 3aKpeTUieH-
HbIE€ 32 HUMU I0PUCIUKIIMY HAZl PA3IMYHBIMU chepaMu, MEXITY YPOB-
HSIMU BJIACTHU HaJlaXeHbI TECHbIE KOHTAKTBI, © MUHUCTPBI, U TPaXKIaH-
CKUeE CiIyXalllue 000uX YPOBHEN MPOBOAST Pa3HOTO PoJa TUCKYCCUH,
TaK YTO Jaxe U3MEHEHUS B 3aKOHONATEJbCTBE CTAHOBSTCS PE3YJibTa-
TOM COBMECTHBIX pereHuit» (JIxx. Mauropn)®. «[TommuHHBIi heaepa-
Jm3M, — pestoMmuponal I1.9. Tprogo, — HeceT ¢ coO0li OpraHnYecKoe
COEIMHEHUE CUJIbl UHCTUTYTOB LIEHTPATBbHOU BJIACTU C CWIOW BJIACTU
MPOBUHIIMIA. BOT uTO 0O3HauaeT deaepannzm»*’.

Teopus koonepaTUBHOTO (AyaTUCTAYECKOTO) heaepainima, no-
JiyyuBiias pacnpoctpanenue takxke B CILIA, [epmanuu, ABCTpuH, 1o
MPU3HAHUIO €€ CTOPOHHUKOB, HE MOXET MTPETEeHA0BATh HA LIEJIOCTHYIO,
3aKOHYEHHYIO Teopulo (heAepaTUBHOTO TOCYJapCTBEHHOIO YCTPOU-
CTBa. A MpaKTHUKa KOOTIEPaTUBHOTO denepannu3ma BOBCE HE U30aBIsIEeT
KaHaICKyl0 Moaenb (enepanu3aMa OT KOHCTUTYLIMOHHO-IIPABOBBIX
KOJUTM3UIA U TeM 6oJiee OT MOJIMTUIECKUX MoTpsiceHnii®®. [1pasna, mpu-
BEPKEHIIBI PACCMATPUBAEMOI TEOPUM HE TBITAIOTCS TOKAa3aTh MPOTHU-
BonoJyioxkHoe. OHU BCEro JIMIIb MPEANOoaaralT, YTO TOJIbKO MOCPe/-
CTBOM COBMECTHOW NEATEbHOCTU CUJIBHOTO LIEHTPa U CUJIbHBIX CyOb-
eKTOB denepallii HEMUHYEMO BO3HMKAIOIIWE BHYTPU TOCYIapCTBA
KOJUIM3UU MOTYT OBITh 3aKJIIOUEHBI B IPABOBBIE PAMKHU U CMSITUYEHBI Ha-
CTOJIbKO, YTOOBI MIPEIOTBPATUTh TaKWe WX MOCIEACTBUS, KaK pacrnal
(enepanuu, MaccoBbie OeCIOPSIAKYU WU MAJCHUE XXU3HEHHOTO YPOB-
Hsl HapomoHacesieHus®. O Kakoi-1mb0o 6e300JIe3HEHHOCTH, GECKOH-
(IMKTHOCTY pa3BUTUSI TOCYIAPCTBA U €r0 COCTABHBIX YACTEN peUb B UX
KOHIIENITyaJTbHBIX ITOCTPOCHUSIX He uaeT’”’. Takoii Moaxo/ K mpobiemMam

% Mallory J. The Structure of Canadian Government. Toronto; Buffalo: Univ.
of Toronto Press, 1990. P. 231.

7 Trudeau P. Federalism and French Canadians... P. 203.
8 Whitaker R. A Sovereign Idea... P. 211, 294.

% Russell P. et al. Federalism and the Charter. Leading Constitutional
Pecisions. Ottawa: Carleton Univ. Press, 1990. P. 407.

" «Haima denepaibHas crcTeMa TIepErpyKeHa KOJUIM3USIMIU», — TPU3Ha-
BaJl CTOPOHHMK «KoollepaTuBHOro denepanusma» 1. Cmaitnu (Smiley D. Op. cit.
P. 159).
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(henepaTUBHOrO TOCYIaPCTBEHHOIO YCTPOWCTBA CIEAYET PacleHUBATh
KaK peaIMCTUYECKUIA.

Teopus «koomnepatuBHOTO heAaepainmMa» NoHayaty Oblia B3siTa
Ha BOOPYXEHUE MPEXAE BCEro MPUBEPXKEHIIAMU PETMOHATUCTCKUX U
CEMapaTUCTCKUX BO33PEHUI, KOTOPHIE YCMOTPEIU B HEW TMOJUTUKO-
MpaBOBOE OOOCHOBAHWE MOYTU HEOTPAHUYEHHOU CBOOONBI NEHCTBUIA
cyobekToB denepanmu (I1. Banbe. . IxoHcoH, P. Jlesek, M. Illamio B
Kse6eke, b. BpayH, 3. Purrc B aHTJI0S3bIYHBIX TTPOBUHIIMSX)’'. OHAKO
K Hayasry XX CTOJIeTUS U3 Ha3BAaHHBIX TEOPETUKOB HAa JAHHO MO3ULIUU
ocTasics Tosibko [1. Basibe, mpourie CTOPOHHUKY PETUMOHAIM3MA U CeTa-
paTu3Ma MOJIHOCTBIO OTOIIIY OT MOAIEPKKU YKa3aHHOM TeOpuu, Xapak-
TEpU3ys €€ KaK JIMLIEMEPUE CO CTOPOHBI (helepabHOTO LIeHTpa. Takoii
MOAXO0J OTYETIUBO BhipaxkeH y nesarens JITTK 2K. Pemunbsipa u 'y dpaH-
KOKBEOEeKCKUX HallmoHas-cenapatuctoB JI. bymiapa, [1. Banebonkypa u
P. Jleeka™.

3acayroil BUIHEMIIMX KaHAICKUX KOHCTUTYIIMOHAJIUCTOB CTAJIO
npoOyXJIeHrne B akaaeMuyeckoil obmmHe KaHaabl Hempexoisilero
WHTepeca K TeMatuke dbeaepainszma. OTo NpoOU30ILI0 TOJIbKO BO BTO-
poii nmojoBuHe XX CTOJETUS, U YK€ B Hallle BpeMs UCCIEIOBaHUS Ka-
HaJICKOU Monenu eaepanuzMa npuoodpesv odanbHbli MacTad (cum.
BBEICHWE B HACT. W3A.). DboJblIylo posib B 3TOM ChIrpajga KHUTa
«@enepanusm u dhpankokaHanis» [1. Tpiomo, koTopasi, B oTJindue OT
aHaJloTMIHbIX padot Ckorra, CMaitnu unu @opcu, nMena Kommepye-
CKUM ycriex U BblIepKajia HECKOIbKO Mepen3aaHuil Ha hpaHIly3CKOM U
aHruiickom s3bikax, B Tom umucie B CIHA. TlpaBna, eie Oosbliiee
3HAYEHUE UMEJIM TaKUe MPOLIECCHI, KaK MPUXOJ K BJIACTU HALIMOHAJ-
cenapatucTckoil KBeOGeKCKO MapTuu U MOCIEAYIONasi KOHCTUTYIIU -
oHHas peopma (TronpodHee cM. 1. 2.2 u 1. 3.4 HacT. u3n.). K Hacrosi-

" Brown B. The New Confederation. Five Sovereign Provinces. Victoria
(B.C.): Hancock House, 1997; Chaput M. Why I am a Separatist. Montreal: Editions
Quebec Amerique, 1963; Vallieres P. Behind October Scenario. Assasination of Pierre
Laporte. Toronto: James Lorimer, 1977; Idem. The Impossible Quebec. The Illusions
of Sovereignty — Association. Montreal: Black Rose Books, 1980. P. 18, 23, 38;
Johnson W. A Canadian Myth. Province of Quebec Between Canada and Illusion of
Utopia. Toronto: James Lorimer, 1994. P. 42—54.

2 TlogpoOHee cM.: Bouchard L. Un nouveau parti pour étape décisive. Quebec
City: Fides,1993; Levesque R. My Quebec. Agincourt (Ont.): Methuen-Carswell,
1984; Remillard G. The Reform of Federal Institutions. Quebec City: Les presses de
universite Laval, 1985; Vadeboncour P. Op. cit.
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1IeMy BpEMEHU KpymnHeiime kaHaackue By3bl — Topontckuit, Kapi-
ToHCKUI, KynHsckuii, Anpsbeprckuil, Kanrapuiickuii yHUBepCUTETHI —
003aBeIMCh 3aBOEBABIIMMU U3BECTHOCTh B MUPE LIEHTPAMU MCCIIEI0Ba-
HUS KaHAJCKOTO U rtobanbHoro denepanusma. CrnenuanbHble Kypehl U
CEMUHAPBI N0 MPUKIIATHBIM aCIeKTaM TEMAaTUKU KaHajacKoro denepa-
JIU3Ma B HacTosee Bpems npeaiarator 39 u3 52 BhICIINX yYEOHBIX 3a-
BEJICHUI CTpaHbl’>,

OpnHako KaHaJICKOU KOHCTUTYLIMOHHO-TIPABOBOI HAayKe TaK U He
CTaJ CBOMCTBEHHBI MPOYHBIE OPUEHTALMU Ha TIYyOOKUE, ITOKTPU-
HaJbHbIE UccienoBanusd. [ToaTomMy npu M300WINKU y4EOHBIX KypCOB U
COJIMIHBIX aKaIeMUYECKUX MTyOIMKaIUiA, aIeKBATHO OCBEIAIOIIUX 110
OTIEJbHOCTU TPAKTUYECKU BCE YACTHBIE BOIIPOCHI yCTPOMCTBA U (DYHK-
LIMOHUPOBAHUST KaHAJCKOTO (henepanusma’, KOHCTUTYLIMOHHAS TOK-
TpuHa KaHaznbl, B TOM 4ucie Teopus KAaHAACKON Moaenu dpeaepaTus-
HBIX OTHOIIIEHU B 1IEJIOM, 10 CUX MO pa3padaThIBA€TCS OUEHb HEMHO-
TMMU yYeHBIMU-TIPABOBEIaMU >,

B TO xe BpeMs MOJIOKUTETBbHOU OLIEHKU 3aCTyXXKUBAE€T PaHHUMA
OTKa3 KaHAACKUX KOHCTUTYLIMOHAJIUCTOB OT CJeAOBaHUSI oOpaslam

73 Comparative Constitutional Federalism: Europe and America / ed. by
M. Tushnet. L.: Eyre and Spottiswood, 1990. P. 210—212, 259; Jovell J. et al. The
Changing Constitution. Oxford: Oxford Univ. Press, 2000. P. 216, 355.

% CwM., Hamp.: Arbess D., Trebilcock M. Limitations of Legislative Override
under Canadian Charter of Rights. A Matter of Balancing Legal Values // Osgoode
Hall Law Journal. 1993. Vol. 31. No. 1. P. 115—141; Blais A., Nadeau R. To Be or Not
to Be Sovereign. Quebecker’s Perennial Dilemma // Canadian Public Policy. 1992.
Vol. 18. No. 2. P. 89—103; Cairns A. The Past and Future of Canadian Administrative
State // University of Toronto Law Journal. 1990. Vol. 40. No. 4. P. 249-271;
Dean J.W. An Approach to Regulation of Banking Institutions in Federal States //
National Journal of Constitutional Law. 1999. Vol. 40. No. 1. P. 3—11; Greene I. Are
Language Rights Fundamental? // Osgoode Hall Law Journal. 1987. Vol. 28. No. 4.
P. 639—669; Healey T. Federalism and Treaty Power // Columbia Law Review. 1998.
Vol. 59. No. 7. P. 1759—1786; Keppel-Jones A., Thorburn H. Why Not a Two-Nations
Canada? // Policy Options. 1992. Vol. 9. No. 2. P. 1-15; Morton F. How Not to
Amend Constitution // Canadian Parliamentary Review. 1993. Vol. 12. No. 3.
P 102—114.

> Christiano K. Federalism as Canadian National Ideal: Civic Rationalism of
Pierre Elliott Trudeau // Dalhousie Law Review. 1989. Vol. 89. No. 1. P. 248—269;
O’Connell R. Guardians of Constitution. Unconstitutional Constitutional Norms //
Journal of Civil Liberties. 1999. Vol. 48. No. 4. P. 50—71; Ross C. Recrafting Federalism
in Canada and Russia. Powers, Budget and Governance // Canadian Slavonic Papers.
2006. Vol. 48. No. 1. P. 415—-421.
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u3ydyeHus1 denepaiusmMa, CO3AaHHBIM B KOHCTUTYLIMOHHO-IIPABOBOM
Hayke [epmMaHMu ¢ ee TpyAHO MPeoA0JUMOIt OprMeHTauuei Ha puinocod-
CKUI TOAXOJ K MO3HAHMIO TpaBa U rocyaapctBa. CoOTBETCTBYIOLINE
KOHILIENTyaJIbHble KOHCTPYKIIMU, co3naHHble [. EmnHekom, B. JlaGaH-
1aoM, P. pon Mosem u 1p.”°, He MOJIyYMIM B KAHAACKOM KOHCTUTYLIMO-
HaJM3Me pacipoCTpaHEHUsI U He BbI3BAJIU B €r0 paMKax IOoApakaHusl.
KanaackuM uccienoBatesisiM OKa3aJluch BO BCEX OTHOILIEHMSIX OJIMKe
YTUJIMTApHbIE, BBIPACTABLINE HEMTOCPEACTBEHHO U3 MPAKTUKU («ITOTPEO-
HOCTel MOMEHTAa») TIpaBOBbIE 1 MOJUTUYECKME OLIEHKU U 000011eHMS,
cleJaHHble aMEPUKAHCKUMU AUTUIOMUPOBAHHBIMU IOPUCTAMU, OCO-
O0eHHo Xe uneHamu BepxoBHoro cyna CoenvHeHHbIX IIITaToB.
XapakTepHO, YTO 13 MSITU Ha3BaHHBIX BbIIlI€ BUTHEUIINX KaHAI -
CKHUX aHAJIUTUKOB-KOHCTUTYIIHOHAMUCTOB 1Ba — P, CkoTT 1 JI. C™maii-
JIM — SBJISUIMCH MO CHELMAJbHOCTU MOJUTONOTaMU. DTa U3HAYAIbHO
OYeHb 3aMeTHas MOJMUTOJOrnYecKasi COCTaBJsOIas B U3YYEHUN Ka-
HaJCKO# Moze/n (eaepain3Ma B HAIM JHU ITPOIOJDKAET YKPEIUIATLCS
YTO B 3HAUMTEJILHOW CTENIEHM 00JieryaeT KaHaACKOW HayKe MpoBeAeHUe
TUTOAOTBOPHBIX MEXIUCLUILIMHAPHBIX, KOMIUIEKCHBIX MCCIIEOBAHUI B
JTAHHOI o00sacTh (YIOPUCTBI-KOHCTUTYUMOHAIUCTBI — TIOJIMTOJOTU —
IOPUCTBI-aAMUHUCTPATUBUCTHI) S, K cKazaHHOMY cliefyeT IpuOaBUTh, YTO

7 TlompobHee cM.: Mctopust 6ypkyasHoro KoHctuTyunoHanusma XIX B.
M.: Hayka, 1983; Koszaoea H.IO. Bypxyasueie yueHusi o denepanusme XVIII—
XIX BB. M.: Hayka, 1988.

1 Stevenson G. Op. cit. P. 107.

78 KoMIuleKCHbIE UCCienoBaHus deepaan3Ma ¢ ydacTueM KOHCTUTYIIMO-
HaJIUCTOB, IOPUCTOB-aAMUHUCTPATUBUCTOB, UCTOPUKOB U TMOJUTOJIOIOB BOLIM B
Kanage B o6b14aii ¢ 1950-x rogoB. [1epBoii 1acTOYKOI CTajla KOJJIEKTUBHASI MOHO-
rpadust «MeHsommiics kaHaackuii penepanusm» (Evolving Canadian Federalism /
ed. by A. Lower. Durham (N.C.): Duke Univ. Press, 1958). YmMecTHO Takxxe Harom-
HUTb, 4TO B KaHane, kak ¥ B APYrUx CTpaHax, MPUHALISKAIIMX K CEMbE «O0LIero
npaBa», KOHCTUTYLIMOHHOE M aIMUHMCTPATUBHOE MPABO 3a4acTyio paccMaTpuBa-
IOTCSI M TIPEINOAAIOTCS B KaueCTBE €AMHON HAyYHO! TUCUUIUIMHBL (CM.: Barnett H.
Op. cit.; Bradley M., Ewing K. Op. cit; Phillips O.H. Op. cit. u 1p.). UTo ke KacaeTcst
TOI BeCbMa 3aMETHOI POJIM CIEeLMATUCTOB B chepe MOJUTUIYECKON HAyKu, KOTO-
PYIO OHU UTPAIOT B U3YYEHUU TEOPUU M MPAKTUKKM KaHAJICKOro (eaepanusma, To
OHA HECOMHEHHO OOBSICHSIETCSI pAHHUM M YCKOPEHHBIM CTAHOBJIEHUEM MOJUTUYE-
ckoii Hayku B CIIA, oka3biBaromux Ha KaHamy BIusiHue BO MHOTHX 00JIACTSIX 00-
LIECTBEHHOM XM3HU. [171010TBOPHOCTH MEXAMCLMIUIMHAPHOTO TMOJAXOAA BUIHA
XOTsI Obl M3 TOTO, YTO MEPBLIM MCCIIE0BaTEIeM, YKa3aBIIMM Ha MJIaCTUYHOCTD Ka-
Hajackoro denepainima, ero uBMeHYMBOCTb B paMKaX 3aKOHHOCTH, CTaJl He IOpUCT-
KOHCTUTYLIMOHAJIUCT, a Mpodeccop NCTOPUU — YITOMUHAaBIINIiCS Bbilie A. JIoyap.
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M0 YacTOTe LIMTUPOBAHUS B HAYYHOI JIMTEPATYPE BEMYIIMMU UCCIEA0BA-
TEJIIMU KaHAICKOU (peepaTUBHON MOJIEU HA CETOAHSIIHUN IEHb CTAIU
VIMEHHO TTOJIUTOJIOTH, CPEAU KOTOPBIX HEOOXOAMMO BbIIEIUTh A. KapH3a,
K. Mak-Pobeprca, ®. Moprona, Ix. Moamiopu, I. CruBeHcoHa,
P. Vaiitekepa, K. ®ypHbe, b. XomkuHca”.

Takum 0o0pa3oM, CHELUATUCTBI B O0JIACTA KOHCTUTYLIMOHHON
IOPUCTIPYIEHIIMM, HECMOTPS Ha WX MHOrouyucieHHocTb (. butru,
I. In6con, W. Tpun, JI. dzuc, I. Jla @opecr, I1. Monaxan, JIx. Cnot-
tepu, K. CynntoHn, A. Tapaud, M. Tupau, M. Tpedunkok, M. TyuiHer,
A. Xeapn, I1. Xorr, M. Yenajiep u p.) HUKOTAA HE SBJISUIUCH MOHOMO-
JINCTaMU B UCCJIEIOBAHUU MPOOIEMATUKU KaHAJCKOU Monenu denepa-
JIU3Ma, a B HACTOSIIEe BPEMSI OHU €Ille U CTAIU YyTPauMBaTh HEKOTIa
MpUHAIJIEXAaBIIee UM JIMIUPYIOIEe MOJOXEHUE B JTaHHON O0JIACTH.

Cpenu MoJIUTOJIOTOB, 3aHUMAIOIIUXCS TPoOIeMaMu KaHaACKOMN
Moaenu geaepaain3Ma, B HaCTOsIIIIee BPEMS BbIISIWINCH HAITPABJICHUS
«anapMuctoB» M «ontumuctoB». IlepBeie — P. Kyk, A. Kosphs,
Ix. Mamnopu, I1. Paccen, I. Ctusencon, I. Yunbsmc, I @opdc — BU-
JAT B MPOILILJIOM U COBPEMEHHOM Pa3BUTUM KaHAACKOU denepaunu B
MEepBYI0 OYepelb U MPEUMYLIECTBEHHO 4Yepeny KOHCTUTYLUOHHO-
MPABOBBIX KOJUIM3UI U MOJUTUYECKUX KPU3UCOB, IJIOJOM KOTODBIX,
BEPOSITHO, B CKOPOM BPEMEHU CTAHET MPEKpalleHUE CYIIeCTBOBAHUS
TrOoCyapcTBa B €ro HbIHelIHEM Buae. [1o yTBepXIeHuIo, Halpumep,
C. CruBeHCcOHa, chOpMYTUPOBAHHOMY UM B (DyHIaMEHTATbHOM, He-
OITHOKPATHO Tlepen3aaBasiieiics MoHorpaduu «HecOobBIIMiics coto3.
Kananckuit penepannsm u HAMOHAIBHOE €NUHCTBO», (heAepPATUBHOE
rocyaapcTBoO B ycioBusx KaHambl «Tak MU HE CMOTJIO BOTUIOTUTHCST B
KU3Hb». B MX meccuMmu3Me HETPYIHO TPOCTENNUTh BIUSHUE TTOIXO0Ia
0. ®opcu®. Ko BTOpOMY HAINpaBICHUIO OTHOCSTCS TMOJUTOJIOTH

7 Cairns A. Canadian Charter of Rights and Freedoms versus Federalism.
The Dilemmas of Constitutional Reforms. Montreal; Kingston: McGill-Queen’s
Univ. Press, 1992; Fournier P. Meech Lake Post-Mortem. Is Quebec Sovereignty
Inevitable? Montreal; Kingston: McGill-Queen’s Univ. Press, 1992; Hodgins B.
Where Economy and Constitution Meet in Canada. Montreal: C.D. Howe Institute,
1981; Mallory J. Op. cit.; McRoberts K. et al. Beyond Quebec. Kingston: McGill-
Queen’s Univ. Press, 1993; Morton F. Charter Politics. Scarborough (Ont.): Nelson,
1995; Stevenson G. Unfulfilled Union. Canadian Federalism and National Unity.
Toronto: Gage, 2004; Whitaker R. Op. cit.

8 Cwm., Hamp.: Stevenson G. Op. cit.; Idem. Canadian Federalism and Quebec
Sovereignty. Montreal; Kingston: McGill-Queen’s Univ. Press, 2003; Williams D.
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(P. Kermmen-JIxonc, P. Krnomnd, 1. Munxa, ®@. Moprton, M. Onusep,
P. Yaiitekep, K. ®ypHbe 1 1p.), KOTOpbIE B KOHIIENTYaTbHbIX TOCTPOE-
Husx cienytot 3a [. Cmaiinmu u I1. Tprogo. «OnTUMUCTBI» 00palliatoT
MPEeUMYIIeCTBEHHOE BHUMAaHUWE HE Ha YacTOTy U OOJE3HEHHOCThb
KOHCTUTYLIMIOHHO-TIPABOBBIX KOJUTU3MUIA, @ Ha BBIXOJAbI U3 KOJUTU3UN U
Ha MTO3UTUBHBIE PE3YJbTaThl UX MIpeoaosieHrs. OHU CMOTPST Ha Oyay-
1ee KaHaJACKOM (hefepaliiu B 1IEJIOM MOJIOXUTEIbHO, OCTABaSICh YBe-
PEHHBIMHU, YTO OHA PACIOJIATAET MOJUTUKO-TIPABOBBIMU U MPOYUMU
pecypcaMu, TPEOYIOIIIUMUCS IS COXPAHEHUS €€ OCHOBHBIX KOHCTUTY-
IIMOHHBIX TAapaMeTPOB, K KOTOPHIM <«OMTUMUCTBI» OTHOCSIT TIPEXIe
BCETO TMPUHIIUIIBI MPABOBOTO JEMOKPATUIECKOTO TOCYIapCTBA U €Tr0
TEPPUTOPUATBHYIO LIEJIOCTHOCTb.

K cunbHBIM cTOpOHAM BKJIa/la, BHECEHHOTO KAaHAJICKON KOHCTHU -
TYLIMOHHO-TIPABOBOM U MOJUTUYECKOW HAYKOU B UCCAENOBAHUE CO3-
JNAHHOW B MCCleIyeMOl cTpaHe Moaenu deaepanusma, MPUXOIUTCS
OTHECTU: TMOKOE COYeTaHUE HOPMATUBUCTCKOU U MHCTUTYLIMOHAJb-
HOU METOIOJIOTUU MTO3HAHUS; IIUPOKOE MPUMEHEHNE CPABHUTEIBHOTO
U1 MEXCTPAHOBEIUYECKOTO aHaln3a; CTPEMJIEHUE OOJIBIIIMHCTBA UCCTIe-
JoBaTeiell K PACKPBITUIO KaK CTAaTUKW, TaK U NUHAMUKU MpPeaMeTa
W3y4YEHUSI; UCITOJIb30BAHUE KOJIMYECTBEHHBIX METOAOB UCCIEI0BAHUS
OOWJIBHOIO MTPABOBOTO MaTepuaia, MOCTABISIEMOTO MPAKTUKOMA.

Cpenu c1abbIX CTOPOH CO3IAHHOU KaHAACKUMU aHATUTUKAMU U
NpakTUKaMU Teopuu denepainusmMa MpPUXOIUTCS OTMETUTh TOT (PakKT,
YTO €ii, KaK TOBOPWJIOCH BHIIIIE, OIIYTUMO HEIOCTAET 1IEJIbHOCTHU U 3a-
KOHUeHHOocTU. KaHajackue cnenuancTsl, paboTatoiue B chepe KOH-
CTUTYLIMOHHON IOPUCTIPYAECHIUU U TTOJTUTOJIOTUU, HE IPUIAIOT OOJIb-
1IOrO 3HAYEHUSI CO3MAHHOW MCCIEeNOBATENSIMU B APYTUX CTPAHAX CU-
cTeMe MPU3HAKOB (PeepaTUBHBIX TOCYIAPCTB, UX KJacCU(DUKALINU B
3aBUCUMOCTU OT HAJIMYUS WIX OTCYTCTBUS TOTOBOPHBIX HAYaJl B CTPO-
eHuu (penepanuv, CTENEHU LIEHTPAIU3AlMU yIIpaBieHUs (peneparueit
1 T.1.8" BOJIBIIMHCTBO U3 HUX MPEANOYNTAIOT Y3KO MparMaTUUeCcKu 1c-
CJIeIOBaTh CTaTyC U HaOOP MOJHOMOYMI TOCYJapCTBEHHBIX UHCTUTY-
TOB KaHaJCKOM (penepaniuv, pojib MHCTUTYTOB LIEHTPa U MPOBUHIUIA B
3alMTE MPaB rPaxXaaH, B PEryJIMPOBAHUU SKOHOMUYECKUX MTPOLIECCOB,

et al. The Disruptions. The Constitutional Struggle from the Charter of Rights and
Freedoms to Meech Lake. Toronto: McClelland and Stewart, 1993.

81 TlogpoOHee cM.: Kum FO.B. ®enepatuBHblii pexkum. M.: @opmyiia npasa,
2007. Im. 1, 3.
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BO BHEIIHEW NOJUTUKE W T.J. OE30THOCUTEIBHO K OOOOILEHHBIM
(punocodcko-TeopeTUUECKUM MOCTPOEHUSIM, B TOM YUCJIE K MHOTO-
YUCJIIEHHBIM TUIIOJOTUYECKUM CXeMaM JejieHus heaepaTUuBHBIX TOCy-
JapcTB®.

OrpoMHOMY OOJIBIIMHCTBY KaHAJACKUX MccienoBareneil (enepa-
Jin3Ma paHee ObLIO MPUHSITO CTAaBUTh B BUHY UTHOPUPOBAHUE 3HAYUMO-
CTU HallMoHaJIbHOTO Boripoca (. burtu, M. TpeOuikok), mpsiMoe oTpu-
IIaHKe JBYHAIIMOHAILHOTO XapakTepa KaHanckoi ¢enepaim (O. CKoTT,
1O. ®opcu, X. TopbepH, I1. Xorr), ee paccMOTpeHUE B KAYECTBE TEPPUTO-
puanbHOM (penepanyy U, HAKOHEL, OTPULIAHUE TIPaBa HAPOAOB HA CaMO-
onpeneneHue (. Cmaiiium, I1.9. Tpiono)®. ITocieaHee mpaBo Yalie BCero
KaHAJICKVe TEOPETUKU U MPAKTUKUA TPAAUIIMOHHO U He 0e3 OCHOBaHUIA
MPUPABHUBAIOT K HALTMOHAIU3MY U HALIMOHAI-CeNapaTU3My.

IToka3zarenapHO, 4TO BCe 0€3 UCKIIIOUEHUS Ha3BAaHHbIE KATETOPUU
BBI3BIBAIOT Y KAHAJACKUX KOHCTUTYLIMOHAJIUCTOB CIIPABENIUBOE OTTOP-
xxeHue. OHU pe30HHO HAITOMUHAIOT, YTO MOBBIILIEHHOE BHUMAHUE UH-
CTUTYTOB MYOJIMYHOM BJIACTU JIOOOTO YPOBHS K 3THOHALIMOHATBHOMY
(hakTOpy pa3BUTUS HE MOXET MOPOAUTH KOHCTPYKTUBHBIX PE3YJIbTa-
TOB. [IprHaIIeXXHOCTh MHIUBUA K JIIOOOW 3THUYECKO IpymIe J0JIK-
Ha OCTaBaTbCS €T0 YACTHBIM JEJIOM U BO BCSIKOM CJIydae He JOJIXKHA I10-
pOXIaTh MPaBOBBIX NOCAEACTBUN. «HallmoHanM3M npuHec yejioBeve-
CTBY JIBa CTOJIETUS BOWH W PEBOJIIOLIMIA, HO OH HE ypEeryJIupoBal HU
OIHO TIpoOsieMbI»*. «S] HacTpOeH MPOTUB BCSIKOTO HALIMOHAIM3MA 1
caMoornpeaeneHuss — (PpPaHKOKAHAJICKOro, UPJIAHICKOTO U JII0OOro
npyroro... Ham, kaHamiam, HaijIeXXUT TOKOHYUTh CO BCEMU TEOPUSIMU
HallM{ ¥ HAalMOHAJIBHOTO CAMOOTIPEEJIEHUST U BMECTO 3TOTO TTpeBpa-

82 Cwm., nanp.: Knopff R. The Legal Theory and Patriation Debate // Queens
Law Journal. 1981. Vol. 17. No. 1. P. 41-67; Macdonald R. Meech Lake Towards
Contrary Notwithstanding // Osgoode Hall Law Journal. 1991. Vol. 29. No. 3.
P. 402—417; Morton F.L., Russell P. The Supreme Court of Canada. First One
Hundred of Canadian Charter of Rights and Freedoms Decisions. A Statistical
Analysis // Osgoode Hall Law Journal. 1994. Vol. 36. No. 3. P. 386—408; Smith J.
Canadian Federation and Influence of American Federalism // Canadian Journal of
Political Science. 1993. Vol. 26. No. 1. P. 115—154; Valcke C. Quebec Civil Law and
Canadian Federalism // Yale Journal of International Law. Winter 1996. Vol. 21.
No. 1. P. 67—120; Young R. The Political Economy of Secession. The Case of
Quebec // Constitutional Political Economy. 1994. Vol. 5. No. 2. P. 221-245.

8 Comparative Constitutional Federalism. Europe and America... P. 358.
8 Trudeau P. Federalism and French Canadians... P. 203.
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TUTH Hallly (pefepaluio B MOMIUHHO TUTIOPATUCTAYECKOE U MHOTOAT-
HUYECKOoe OOIIeCTBO»®, — MomuepKuBai, B YACTHOCTH, YITOMUHAB-
mmiics Boite I1.9. Tprogo. OTaMyaBIIMACS ITUPOKUM KPYTrO30pOM,
OH OCMBICITAJT YPOKU MPOU3OLIEIIETO Ha [JIa3axX €ro MoKOJEHUs Kpy-
meHuss bputaHckoit m ®paHIly3cKON KOJOHUATBHBIX WMIIEPUIA®e,
Cynp6a CCCP Takke HaBOAUT Ha MBICJIb O IpaBoTe Tproao.

Kak MbI BUauM, peryjimpoBaHue 3THOHAIIMOHAIBHOTO BOMpPOCa
YBSI3BIBACTCS KAHAICKOW KOHCTUTYIITMOHHOW JOKTPUHOM 1 MpaKTUKa-
MU deaepainu3mMa UCKIIOYUTENbHO C YIIPOUEHUEM UHCTUTYTOB IMOJU-
TUYECKOW U 9KOHOMUYECKON IeMOKPATUU, HO HE C MPeoOpa3oBaHUEM
KaHaACcKou (enepaluu U3 TePPUTOPUATBHON B HALIMOHAIBHO-TEP-
PUTOPHUAJIbHYIO. DTa CTOPOHA TOKTPUHBI, CYUTABIIIASICS paHEe ee Ka-
MUTATbHBIM HEIOCTATKOM, HBIHE HEPENKO BOCIPUHUMAETC Kak [10-
CTOWHCTBO.

JaHHOe KayecTBO KaHAACKOU Teopuu denepaiusma oopasyeT
KOHTPACT C IO CUX TIOp TIPe00IaJaloNM B HayKe KOHCTUTYIIMOHHOTO
npaBa CTpaH CEMbU KOHTUHEHTAJIbHO-€BPOMENCKOro, a TakXe CMe-
IIAHHOTO TpaBa IMEPMAHEHTHOW HACTPOEHHOCTbIO Ha MO3UTUBHOE
BOCTIIpUATHE MPOOIEMBI IPAB HALIMOHABHOCTEN ¥ STHUYECKUX TPYIII.
HcknoueHre U3 JTaHHOTO MpaBUjia COCTABIISIET, OXATYI, TOJIBKO He-
JIABHO OIMyOJUKOBaHHAasI pab0Ta HAYMHAIOIIETO OPUCTA-KOHCTUTYLIMO-
Hanmucta M. TupHu u3 yHuBepcuteta 3amagHoro OHtapuo «KoHcTuH-
TYLIMOHHOE TIPaBO U HALIMOHAJIBHBINA TTopanu3m». OHa B 3HAYUTEb-
HOW CTENEeHHU IMOCBSIIEHA MONBITKAM [ITy0Xe OCMBICIUTh HaOII0AaI0-
mytocs B 1990—2000-x rogax sBostonuio noaxona GpeaepajibHOTO LeH-
Tpa K HalMOHAIbHO-3THUYECKUM TPEOOBAHUSAM (HPaHKOSI3BITHOTO
KBebeka M K 3ampocaM aHIJIOSI3BIYHOTO aOOPUTEHHOTO HACEIEHUS
CeBepO-3anaaHbIX (helepabHBIX TEPPUTOPUIA, AIMUHUCTPATUBHASI aB-
TOHOMMSI KOTOPBIX B OCJIEIHEE BPEMS 3aMETHO PACIIMPEHA, HO KOTO-
pble TEM HE MEHee IMOKa He HaleJeHbl CTaTyCOM WIEHOB KaHAJCKOM
deneparuu®.

8 Trudeau P. Approaches to Politics. Toronto: Summerhill Press, 1971.
P. 215. Jdaunblit noaxox yHacienoBanu Bce npeemHuku I1. Tpromo Ha mocty
npembep-muHucTpa Kanager — muodepanst JIx. Tepuep, XK. Kperben u I1. MaptuH,
koHcepBatopsl JIxx. Kiapk, b. Manpynu, K. Kemn6esut u HeiHemHuit riasa dene-
paJIbHOTO TpaBUTeIbcTBA KOHcepBaTop C. Xaprep (¢ 2006 1.).

8 Laforest G. Op. cit. P. 201.

8 Tierney M. Constitutional Law and National Pluralism. Oxford: Oxford
Univ. Press, 2005.
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Opomolms KaHaackoro ¢genepanusma [Texer| / C. FO. [lanumos ;
Ham. uccnen. yH-T «Bpicias mkona skoHoMukun». — M. : W3n. nom
Boiciueit 1konbl 9koHomMuku, 2012. — 303, [1] c. — 600 sk3. (1-i1 3a-
Boa — 300 2x3.). — ISBN 978-5-7598-0916-6 (B 00:1.).

MoHorpadus HanucaHa aBTOPOM, MHOTO JIET MCCJIeIOBaBLIMM MpobJie-
MbI KaHaJICKOro 00lecTBa M rocyaapcra. Pabora rmoctpoeHa mo npoodaeMHO-
TeMaTUUYeCKOMY IpUHLIMIY. B IeHTpe nccnenoBaHust — nepernieTeHrue BOpocoB
KOHCTUTYLIMOHHOTO TIPpaBa 1 MOJUTUKU. Bompock! 3BomonMy KaHaacKoi Moae-
nu denepanrzmMa paccMaTpUBAIOTCS MPU 3TOM B TECHOU CBSI3U C MpobieMamu
MPOTUBOACUCTBUSI TEPPOPU3MY U HAIMOHAI-CeNapaTu3My, TeMAaTUKON 3THO-
KYJIBTYPHOTO 1 00111e9KOHOMUYecKoro pa3Butusi Kanaael. U3BecTHOe BHUMaHMe
yAeJIeHO BaXHbIM acniekTam oTHoueHuit Kananasl ¢ Coenunennsivu Lltatamu
AMEpUKM U TPAaHCHAIIMOHATBHBIM KAMUTAJIOM. BBISICHSIOTCS IPUYMHBI YCTOM-
YUBOCTH CO3IAHHON KaHaAIlaM1 MOAEH (eepaTUBHOTO TOCYAapCTBa.

Jnsi HaydyHbIX pabOTHMKOB, MperiofaBaTesieil U CTYACHTOB BBICILUX
y4eOHBIX 3aBEICHUI I0PUINYECKUX U MOJUTOJIOTUUECKHX CIIeUaTbHOCTEH, pa-
OOTHUKOB TOCYIAapCTBEHHOTO amnmapara 1 AUIIoMaThyeckoro Kopmyca. Kxura
OyIeT moJsie3Ha TakXe BCeM MHTEePECYIOLIMMCS MyOIMYHbIM MPABOM M TOCyAap-
CTBEHHOM MOJUTUKOM.
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BBK 67.400
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