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AeTepMuHAHTHI, CHIDKaIOMHe 3¢ PeKTUBHOCTD NPH-
MeHeHHs 32A0Ta B YTOAOBHOM cyAonpou3ssoAcTse Poc-
CHH

H. C. Bobpaxosa

xkandudam ropuduseckux wayx, cmapwuii npenodasamers xagedpsr mexdynapoduozo
npasa Mexdynapoduozo uscmumyma 3KoHoMuky, npasa u meredxmenma Huxcezopod-
€K020 20CYapcmeeHt020 ApXUMexmypHoO-CIMpoUmeAbHOZ0 yHusepcumema

H. H. Koemyn

doxmop ropuduseckux Hayx, npodeccop xadedpei y20A061H020 npasa u y20A06H020 npoyec-
ca ¢usuasa 6 2. Hwxnuii Hoszopod Hayuonassnozo uccaedosamervckozo ynusepcumema
«Boicuas wxoAa IKOHOMUKU>

IIpakTHKa NpUMEHEHHs 3aJI0Ta, KaK MEphl IIpecevyeHus B yroioB-
HOM TpoLecce, J0CTaTOYHO JaBHO U BECbMa HIMPOKO PacIpoCTpaHEeHa
B Pa3BHUTBIX CTPAHAX AHIJIO-CAKCOHCKON U KOHTHHEHTAJILHOM CHCTEMBI
npaBa. Cka3aHHOro, K COXaJEHHIO, HElNb3s KOHCTATHPOBaTh MpHMeE-
HHUTENBHO K YTOJIOBHOMY CYAONpPOM3BOACTBY Poccum, rae 3aior npu-
MeHseTcs KpaiiHe peako. [Ipuyem, cyas 1o reHe3ucy MHCTHUTYTa Mep
npecedeHus, 9Ta TEHASHIMS ABHO NMposBiIa ces 1 Korja 3aior Obu1
OTHECEH K KOMIIETEHIIUH CYTy0O0 CIEeICTBEHHBIX OPraHoB, H KOTAA Jis
€ro NMpUMEHEHHA 3aKOHOJATENb BBEN MPOLEAYpY CyAeOHOro caHk-
nuoHupoBanus (4. 2 cr. 29, cr. 106 VIIK P®D).

Mexzay TeM, ecid oOpaTUTBCA K O3BYYEHHBIM M, MOJYEPKHEM,
BECbMa «CKPOMHBIM» B CTaTHCTHYECKOM pakKypce, AaHHBIM, OTpa-
JKAIONIMM TEHACHIIMMA IPUMEHEHUs 3aJI0ra B cCoBpeMeHHoH Poccun, To
OHH B IEJIOM YKa3bIBalOT Ha NMPaBOMEPHOCTH U 3D(PEKTHBHOCTL €ro
OpUMEHEHHs B OTHOIICHHH OOBHMHAEMBIX (momospeBaemsbix). K mpu-
Mepy, 1o naHHbeIM BepxoBroro Cyna P® Tomsko 3a JEBATH MECSIIEB
2009 ropa, 3anor B KayecTBe Mephl npeceueHust Obu1 W30paH mo oT-
HOIIEHHI0 K OOBHHAEMBIM (mojo3peBaeMbiM) okono 600 pas. Ilpu
3TOM U3 0OBHHsAEMBIX (IIOZ03PEBAEMBIX), B OTHOLIEHUH KOTOPBIX ObLI
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MPUMEHEH 3aJI0T, OT OPraHOB NPEeABapUTEIbHOrO PacCaeIOBaAHNU WK
Cyla CKPBUIACH TONBKO 37 4eloBeK, YTO COCTaBiIfeT mpumepHo 6%
/ML, B OTHOLICHHH KOTOPBIX 6bu1a m3bpaHa naHHAs Mepa mpecede-
HHSA .

B conmanbHO-HPaBCTBEHHOM IUIaHE NMPUHUMIIMAIBHO M TO, YTO
nHUa, K KOTOphIM ObUIa IPMMEHEHa JaHHas Mepa NpecedYeHus, A0 Of-
penenenus opuuuanbHOro (akra MX BUHOBHOCTH HE COJIEPXKAIHUCH
MOJ CTpaXkei, OCTAaBATHCh B NPHUBHIYHON It cebs 0OIIecTBEHHO-
COLIMAJIGHON Cpelie M, COOTBETCTBEHHO, HE MOJBEPrajich HEraTUBHO-
MY BO3/ICHCTBHIO CO CTOPOHBI «COKAMEPHHKOBY» CO CTOMKMMH KPHMH-
HAJIBHBIMH YCTaHOBKaMH. JlaHHOE 06CTOSATENLCTBO, KaK HE pa3s OTMe-
4aJI0Ch B POCCHICKOM YTOJIOBHO-TIPOLIECCYANbHOM JOKTPHHE, YPE3BHI-
4aliHO BakHO. W, mpexxe Bcero, B CHIy TOrO, YTO €CJIM OOBHHAEMBIi
Ha MOMEHT BBIHECEHHs MMPHUIOBOpPa HAXOOHUTCA HE IMOJ CTPaxeH, TO
(naxxe B ciy4ae NMPU3HAHUS €r0 BHHOBHBIM II0 MpPEXbSBICHHOMY 00-
BHHEHHUIO), Ha3HAYEHHUE €My YCIOBHOTO HaKa3aHWs, HE CBA3AHHOTO C
peanbHbIM JIMIICHHEM cBOOOABI, M Gonee BepoATHO, U 6osee MpOrHo-
3UPYEMO.

3aKOHOMEPHO BO3HHMKAIOT BONPOCH!: KaKMMH HMEHHO OOBEKTHB-
HBIMH WIH CyOBEKTHBHBIMH ()aKTOpaMH BBI3BAHO CTOJb MH3EPHOE
MPUMEHEHHE YKa3aHHON MepHI IPECEYeHNUs B POCCHICKOM YTOJIOBHOM
TpoLecce, PX TOM, YTO HOPMAaTHBHOE PEryIUpOBaHHE 3aJI0Ta B COOT-
BETCTBHM C W3BECTHBIMH YCHIHMAMH 3aKOHOZATENs, IO HIEe, CTalo
foJlee MONHEIM W CKpYIy/ie3HsM-. Ha mocieanee, oroBopumMes, Tpa-
JQULHAOHHO YKa3bIBAeTCH MPAaKTHYECKH B KKIOH M3 myOiMKaiuii, mo-
CBAILIEHHOH 3aKOHOAATEILHBIM HOBEJUIaM, BHeceHHBIM B cT. 106 VIIK
P® ®enepanbubiM 3akoHOM Ne 60-03 ot 7 anpens 2010 roxa’.

! Ietpouenkos A. 5. Aktyansusie npo6nems! cyaeGHO# 3amTEl pas 1 cBoGOJ erno-
BeKa U IPaX/JaHAHA TPH NPUMEHEHHH Mep TIpecedeHus B BUJIE 3aKIIFOUeHHS TOJI CTPaxKy
u 3anora // CynebHas 3amiura npas # cBo00/ HeNoBeKa U rpajIaHHHa IPH IPHMEHEHHH
Mep MpecedyeHud B BHIE 3aKII0YEHHA MOJ CTPaxy, 3aiora H JomaliHero apecra: Mare-
puans! Beepoccuiickoi MeXBEIOMCTBEHHOM Hay4HO-TIPAKTHYECKOH KoH(epeHIHH. 25—
26 nos6ps 2010 r. H. Hoeropon: HKH, 2011. C. 8-17.

# Oepepansuslii 3akoH Ne 60-@3 ot 07 anpens 2010 r. «O BHeceHHH H3MEHEHHH B OT-
neNbHbIEe 3aKOHOJATeNbHBle akThl Poccuiickoit @enepamum» // C3 P®. 2010. Ne 5.
Cr. 1756.

? Asapetok H., CmupHoB B. 06 sdipextnHOCTH H3Menenuii Hopm YITK PO o 3anore /
VYronosusiit npouecc. 2010. Ne 4. C. 84-89; Kamuukun C. IlpuMeHenne cynamMu mep
npecedyeHHs B BUJIE 3aKTIOUEHHS MOJ CTPaxy, 3anora H JOMaIIHero apecta // Yronos-
ueii mponecc. 2010. Ne 2. C. 102-106.
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K npumepy, k 6e3ycnoBHEIM NMpeMMyIIECTBaM 3aJi0ora, B CpaBHe-
HHUHU C HHBIMH MEpaMH NIPECEeUYCHHs, PeAyCMOTPEHHBIMH HOPMAaMH CT.
98 VIIK P®, uccnenoBaTeny TPaAHIIMOHHO OTHOCAT TaKHe HOBEIUIBI,
KaK: pacHIMpeHHe NepedHs (MMyNIECTBEHHBIX...) 0OBEKTOB, KOTOPHIE
MOryT OBITH MPHHATHI CIIENOBATENEM WIH CYJIOM B obecrnieyeHue Ha-
3HayaeMoro 3anora. CornacHO yka3aHHBIM HOBEJLIaM, 3TO YK€ MOXET
OBITH KaK JBHXKMMOE (EHBTH, LIEHHbIe OyMaru, IEeHHOCTH, aKIuH, 00-
NUTalMK), TaK ¥ HEJBIKMMOE HMYILECTBO ; 3aKOHOJATENLHOE Onpe-
JieTIeHre HUKHEro npeziesia HazHayaeMbIX B obecriedeHne nenei 3ano-
ra cymMmM. PaHee HEMOCPEACTBEHHO B 3aKOHE TaKUX TPaHUI], KaKk M3-
BECTHO, YCTAHOBJICHO He OBUIO W ONpeJeseHre CyMMEI 3ajI0ra Beelle-
JI0 OTHOCHJIOCH K JHCKPEIMOHHOMY YCMOTpPEHHIO Cyla MIIH CIEJCT-
BEHHBIX OpPraHOB~; COLMAIBHO-HPABCTBEHHAs COCTAaBIAIONIAS 3aJI0ra,
COTJIaCHO KOTOPO#H JIMIIO, TO/I03PEBaEMOE B COBEPILEHHH NpeCTyILIe-
HHS, B CWIY IIPMHLMIA NMPE3yMIIIHKA HEBUHOBHOCTH, MOXKET OCTaBaTh-
cs Ha cBoOozie, BECTH MOJHOLEHHYIO KH3Hb, OBITH COLHATIBHO MONE3-
HBIM 00mecTBy. B TOM ke KOHTEKCTe NMPHHIMIIHAIBHO U TO, YTO 3TO
JTUIIO MPaKTHYECKH HUYEM HE OTPaHHYEHO B CBOMX NEHCTBHAX, KpOMeE
Tex obcToATeNnBCTB, pagu obecnedeHus! KOTOPBIX COOCTBEHHO MpHUMe-
HSETCH 3aJI0T.

TaxuM 06pa3om, U colHanbHBIE, H SKOHOMUYECKHE, U HPABCTBEH-
HbIe MMpeuMyliecTBa B Oolee MMPOKOM NMPUMEHEHHH yKa3aHHOH Me-
PBl, KaK IpeAcTaBiIAeTcs, O4eBHAHBL. JIOCTaTOYHO M3BECTHO TAKXKE H
TO, YTO MPAKTHYECKH NPH KaXOM pacCMOTPEHHM Bompoca 00 u3bpa-
HHUHM B OTHOLICHHH OoOBHHseMOro (10J03peBaeMOro) Mepsl Ipecede-
HHUSA B BHJE 3aKimo4eHus nox crpaxy (cr. 108 VIIK), anBoxaTsl 00BH-
HAEMBIX (MOZO3pEBAaEMBbIX) XOAATAWCTBYIOT mepen cyaoM of6 m3bpa-
HHUH MEpHl NPECeYCHUs He CBA3AHHOMN C COJIEpXKAHUEM IOJ] CTPaXKei, B
TOM yHcle o 3anore. Ho cyzpl, kak BUAHO Jaxe U3 oduIHanbHOI cTa-
THCTHKH, NIPUMEHSIOT JaHHYI0 Mepy NMpPEeceueHus CKopee B BHIE pell-

333

' B onpenenennn nepevHs HeJABHKHMOrO HMYIIECTBA, MOJATAEM, HAZIO MTOAXOAHTD,
HCXO/IA M3 MOJIOKEHHH IpaJaHCKOro 3aKOHOATENbCTBa, a HMeHHo M3 cT. 130 'K
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KOTO MCKJIIOYCHHS M3 MpaBui, HOO B MOAABIAIONIEM YHCIIE CIy4aeB
BEIOOpP, KaK INPaBHJIO, OTAAETCS HMEHHO 3aKIHOYEHHIO O0OBHHIEMOro
(moo3peBaeMoro) 1moj CTpaxy.

IIpencrasnsercs, uto oOYyCIOBIEHO 3TO B MEPBYIO OYEpedb H3-
BECTHBIMH CIIOXKHOCTAMH (/11 CJI€ACTBEHHBIX OPraHOB M CyJa) UMEH-
HO B HOPMaTHBHOM NPMMEHEHUHM NAHHOH MEpHl NMpeceyYeHHs, Heype-
I'yJIHPOBAHHOCTBIO IEJIOT0 pAZla MOMEHTOB MpoleccyanbHOi (GopMel
ee u30paHus, OTMEHBI MM W3MEHEHMs, 2 IMEHHO: 3aKOHO/ATENb, yC-
TAaHOBUB MUHHUMAJBHBIH MpEJEN CyMM 3aiora, 4To, Kak y»ke oTMeda-
JIOCh, ABJISAETCA HECOMHEHHBIM MOJIOKHTEIBHEIM MOMEHTOM, 0CB0OOO-
IOWI U CYZ, ¥ CIIEZ0BAaTeNsA OT MPOM3BOJILHOTO M CYOBEKTHBHOIO YyC-
MOTpEHHA B 3THX Bompocax. B Toke BpeMs, 3aKOH He YCTaHOBHJI MaK-
CHMAJIBHOTO Ipejiesia CyMMBI 3aJi0ra, OCTaBHB, TEM CaMBIM JOCTATOY-
HO IIMPOKHE BO3MOXKHOCTH I CYOBEKTHBHOIO YCMOTPEHHUS CIIEICT-
BEHHBIX OPraHOB MJIH CyZa B 3THX Bompocax. Kpome Toro, Ha3BaHHEIE
HOBOBBE/ICHHUA, J]aXKe B YKa3aHHBIX «MHHUMAJIBHBIX» TIpeaenax, mpes-
CTaBJIAIOTCA ONTHMAIBHBIMHU JIMIIb UIS CTPAH C JOCTATOYHO BHICOKHUM
YPOBHEM JKU3HH, YCTOABIIECHCH SKOHOMHYECKOH CHCTEMOH, HO HHKaK
HE Ui COBPEMEHHBIX peauii XKH3HEJCATEIBHOCTH POCCHICKOro ro-
cynapcTBa M obmiecTBa, rae GONBIIMHCTBO HACENEHMSA MO OLIEHKaM
9KCIIEPTOB, BIAYHUT MMPAKTUYECKU HUILEHCKOE CyliecTBOBaHUE. B naH-
HOM CBS3H, YKa3aHHBIE 3aKOHOJATENIEM CYMMBI CO31al0T (M3BECTHBIE)
rapaHTHH TPEHMYILECTBEHHO Ul SKOHOMHYECKH COCTOSTEIBHBIX
(cocTosBIINXCS) YIEHOB POCCHHCKOro obmecTsa, a He uid OoIbIIMH-
CTBa €ro rpak[aH, HapyNIMBIINX 3aKOH, KOTOphIe B OCHOBHOM H TIpH-
BJIEKAIOTCA K YTOJIOBHOM OTBETCTBEHHOCTH; HE MEHBIIYIO CIOXHOCTH
U1 CJIefioBaTeNd, a 3aTeM M CyAa COCTaBlseT ONpe/elieHHe HaJyie-
xamux o6bexToB 3anora. Ilpome Becero, koraa npeaMeToM obecneye-
HHSI Ha3HAYaeMOro 3aj0ora BhICTYNAIOT AeHExHbIe cpenacrsa. [Ipasna,
OpPH 3TOM TaKXKe, OTYACTH, BO3HHKAIOT MPOOIEMBI B BOIIPOCE O TOM:
IOJDKEH JIA CyJ BXOIMUTH B 00CYyXieHHe BOMpoca O JIEralbHOCTH yKa-
3aHHBIX CPEACTB, HCTOYHHUKAX MX BO3MOXKHOrO mMpoucxoxjaeHus. Kro
310 OyZAeT onpenenaTs — CyJ, CleA0BaTelb, IPOKYpOp — HEMOCPECT-
BEHHO B 3aKOHE€ HE YKa3aHO; BUIMMO, 3aKOHOJATEIIO OKa3almuch 6e3-
Pa3yIHYHbI 3TH, OTHIO[Ib HE PHTOPHYECKHE, BOIPOCH!; IPOOIEMHOI 5B-
JISETCA TAK)Ke CHUTyalUs KOTJa y 3a0rofarens HeT HeoOOX0AUMBIX Jie-
HEeXHBIX CPEJCTB, HO €CTh HHOE, HMEIONIee LIEHHOCTh MMYILECTBO, KO-
TOpPOE OH I'OTOB NMPEACTaBUTh B Ka4ECTBE MpPEAMETa 3a0ra. 3aKOHO/A-
TeJb HE MOSCHWI Ha KOro Bo3jaraercd 0043aHHOCTE OLIEHKH JaHHOTO
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MMYIIeCTBa (B TOM YHCIE, C Y4ETOM €ro M3HOCA WIIM, HANPOTHB, Phi-
HO4YHO# crommocTH). KTo M3 nmybnuuHbIX cyOBEeKTOB 00s3aH mMpoBe-
PUTH MPHHAJIEKHUT JIM OHO HA MpaBe COOCTBEHHOCTH 3aJI0rojaTesnio,
WA UMEIOTCA enle COCOOCTBEHHHKH, HET JIH Ha Hero oOpeMeHeHHil;
HAaKOHeIl, KTO U B KaKOM MpOLECCYaTbHOM Topsake Oyner Hainarath
apecT Ha 3TO MMYILECTBO, obecrieyuBaTh ero coxpaHHocTs. K npume-
pY, Hazio JIM B IJaHHOM CITy4Jae Ha3HAa4YaTh M PeaTU30BLIBATH CyneOHOe
3acefanye nmo mpaswiam cr. 165 YIIK PO, umeromee nensio paspe-
IIEHHE BOIMPOCa O HAJIOXKEHHH apecTa Ha JaHHOE UMYIECTBO (cT. 115
VIIK); Hackombko 00s3aTeNbHO yHacTHe B JAHHOM 3aceJaHHH CTO-
POH; KTO JI0/DKEH BBICTYTIaTh MHUIIMATOPOM ITOrO 3acejaHus u T. 1. C
aKUHMAMM U LIEHHBIMH OyMaramu, kak (BO3MOXXHBIM) TPEIMETOM 3aJi0-
ra, Toke He Bce onpejeneHHo. K npuMepy, MOryT i yKa3zaHHBIE ak-
UM OBITH MPEIMETOM €KEIHEBHBIX OMepauuii Ha OGupie; HaCKOIbKO
OHH MOTYT OBITh HCIIOJIB30BaHEI B (CPOYHOM) FOJIOCOBAHHH AKIIHOHE-
POB; KaKOBa MX pealbHas CTOMMOCTb HA MOMEHT NIPUHATHS 3aJI0ra U
Ha MOMEHT paspelIeHHs Jena CyAoM; Kak OBITb ¢ (BO3MOXKHOM) 10-
MOJIHUTENBHOW AMUCCHEH yKa3aHHBIX akuuil. JlocTaTouHo mpaBoMep-
HBI TAKXKE BOIPOCHI O TMOPSA/IKE UX apecTa, B3aMMOJICHCTBUH C [EIO03H-
TapuAMHU U T. . OTBeTa Ha 3TH BONPOCHI JEHCTBYIOIIHHA YTOJIOBHO-
NpolEecCyalbHbI 3aKOH, KaK H3BECTHO, HE JIaeT; He JIO KOHIIA ypery-
JHMPOBAHHOH ABIETCSA TAKKE CHTYAaLUs B CIIy4ae 3aJepiKaHus IMO103-
peBaemoro (ct. 91-92 VIIK) u nanbHeHmMM paspenieHHeM O mpume-
HEHHH K HEMy HccienyeMoi Mepsl. JlomycTuM, y 3alepXKaHHOTO HET
TpeOyemol JeHexkHOH cyMMbl. OJHaKO eCThb Apy3bs, 3HAKOMBIE,
Onm3kue, y KOTOPHIX MOXXHO 3TH JICHBIH B3ATh B JONT, COCTABHUB J0-
roBOp 3aiiMa, HO C/Ie/IaTh 3TO B YCJIOBHAX CTPOTO M3OIAIMHU MPAKTH-
YeCKH HEBO3MOXKHO.

Kpome Toro, npu Goliee CKpynyJie3HOM aHAIN3e BO3MOXHOTO aji-
FOPHTMA JCHCTBHH M peLIeHHH CIICCTBEHHBIX OPraHOB, Cy/ia H HHBIX
3aMHTEPECOBaHHBIX JIHMII NpoLeccyanbHas (GopMa NPHMEHEHHS MephI
npecedenus 3anor (cr. 106 YIIK P®), moxer BxiIo4ath B cebs He-
CKOJIbKO Pa3siH4HBIX H B NMPUHIMUIE HE YPEryJHMpPOBaHHBIX 3aKOHOM
CHTYyalMH, CO3Ia0IIMX HOMOIHUTENIbHBIE CIOXKHOCTH IS CYAa U CTO-
poH. K nmpumepy:

Ilepsasn cutyanus. [lomyctuM, oOBHHSIEMBIH HaXOAMUTCA HA CBO-
Oozne, crenoBaTenh BHOCHT XOJAaTalCTBO B YNMPaBOMOYEHHBIH CYH O
nNpUMEHEHHH Mephl npecedenns 3anor (ct. 106 VIIK). Kak npencras-
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nseTcs, 371ech BO3MOXEH CHEeAYIOIMHA anropuT™ (BO3MOXKHBIX) pele-
HUH, neficTBUH, TpobieM:

1. CnenoBarens CaMOCTOSTENBHO ONpenenser HeoOXomaumyio
CyMMY 3ajiora; BBIACHSET, KTO OyJeT BHOCHTh MCKOMYIO cymmy (06-
BHHSAEMBIH WJIM HHBIE 3aJI0T0JIaTENIH); pa3bACHAET npasa H 0013aHHO-
CTH JIMIIaM, BHOCSIIMM 3aJIOT, €ro JITHTUMHBIC LIEJIH, CYTh OOBUHE-
HUS, HHKPUMHAHUPYEMOTO JaHHOMY OOBHMHAEMOMY, NOCIEACTBHA Ha-
pyLIeHUss OOBHHAEMBIM B3ATHIX Ha ce0s 0043aTeNbCTB;

2. 3anoroparenb BHOCHT HEOOXOQMMBIE CPEACTBA Ha JEMO3UTHEIH
CYeT CJICJICTBEHHOTO OpraHa M MpPelOCTaBMseT CIEeJOBATENO ILIATEek-
HOE NOPYYEHHE WIIM MPUXOHbIH KacCOBBIH Opiep; Clie0BaTelNb — CO-
CTaBJISET MPOTOKON O MPHHATHH 3aJ10ra, KOmHs KOTOPOro Bpydaercs
3anoroparemo. B ciydae, Koraa mpeaMeToM 3alnora ABISETCS HHOE
HMYIIECTBO — MpOOJIEeMBI I CleoBaTeNs U KaYeCTBEHHO U KOJIHMYe-
CTBEHHO BO3pacTaioT. B 4acTHOCTH: HaJl0 ONpPENEIUTHCA C UMYILECT-
BOM, €ro ILEHHOCTHIO, NMPOHCXOXKICHHEM, Hanu4uueM oOpeMeHeHuid,
MOJyYUTh PElICHHE CyJa Ha apecT yKa3aHHOro mmymiecrsa (u4. 1-4
ct. 165 VIIK P®), peanusoBate 3TOT apecT no mpasuiaaM cT. 115
VIIK P®; obecnieunts COXpaHHOCTH 3TOr0 MMyIiecTBa. CyOBbeKTHBHO
BO3HHKAET BOIPOC: ClIEA0BAaTENb, NEHCTBUTENBHO, HACTONBKO 3aHHTE-
pecoBaH B MOJOOHOM YCIOXXHEHHH CBOMX IPOIECCYANbHBIX 0013aH-
HOCTe#, 4To Oy/IeT HacCTauBaTh HMEHHO Ha MPHMEHEHHH 3aJI0Ta.

3. Tonpko mocne 3TOro, MO Mee, CIEeNOBaTENb BHIHOCHT IOCTa-
HOBJICHHE O MPHUMEHEHHUH Mepbl npecedeHus — 3ainor (cr. 106 YIIK),
COIJIaCOBBIBAET 3TO BONPOC C PYKOBOJAMUTEIEM CIIEACTBEHHOIO OpraHa;
BHOCHT JJaHHOE€ XOJaTaiCTBO B YNMpaBOMOYEHHBIH cyxa (4. 2 cr. 29
VIIK). Opnako, kKaK MOKa3bIBAIOT PE3YIbTAaThl pAZa MCCIICNOBaHHH,
PYKOBOJMTENN CIEACTBEHHOr0 OpraHa, KpaiHe HEOXOTHO HAKT CO-
rJlacHe Ha NPUMEHEHHE YKa3aHHOH Mephl K 00BHHAeMOMY (Tojo3pe-
BAacMOMY); HEraTHBHO CMOTPAT Ha JAHHYIO CHTYalLlHIO, IPAMO MOA03-
peBas CJIe0BaTeNs B KOPPYIIMOHHBIX CBA3SMX C OOBHHAEMBIM, B Cro-
BOpE; 4TO, €CTECTBEHHO, ABHO CHMXKACT (MOTCHUHAIBHOE) xch}aHHe
clenoBaTeNs Ha MPUMEHEHUE UMEHHO JaHHOH MEpHI MMPECEYCHHUS .

4. B cyne Bo3HHKaeT He MeHbIIE npobieM. Bo-nepBhix, mpoky-
POp MOXET He MOJJIEPXKaTh JaHHOE XOJATaiCTBO CIEJCTBEHHBIX Op-
raHOB CBOMM 3aKJIIOYCHHEM; IOCNIEACTBHA — JOCTATOYHO INMPOTHO3H-

! Kamunxun C. B. Kak oueHHTs 060CHOBAHHOCTS X0jaTaiicTsa 06 apecte M 0 €ro npo-
anennn // Yronosusti npouece. 2010, Ne 11. C, 32-38.
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pyemsl. Bo-BTOpEIX, CyA MOKET Ha3HA4MThH APYTYIO CyMMY 3aiora (a
3aJI0T, KaK M3BECTHO, y>KE€ BHECEH Ha JICTIO3UT NPaBOOXPAaHUTEIBHOIO
oprana). B-TtpeTpHX, cya MoxeT BooOIe OTKa3aTh B NPUMEHEHHH
yKa3zaHHOH Mephl. B uTOre, Hago pewars BONPOCH C BO3BPALICHUEM
npeaMeTa 3aJora, OTMEHOW apecTa Ha MMYIIECTBO, C BO30yXIeHHe
XoJaTaiicTBa O MPUMEHEHUH WHOH Mephl MpeceyeHHs! B OTHOIIEHUH
naHHOro oOBUHsAEeMoro u T. . He wierde» i ciefosarento cpa3sy mo-
CTaBUTh TEPE] CyIOM BOMPOC O 3aKIOYEHHH OOBHHAEMOro IO
CTpPaXx<y; MPOLECCyanbHBIX «ya00CTB» Beab HECPaBHEHHO Ooublie.
Tem Gonee 4TO pe3ynbTaThl ClIEMUANBHBIX UCCIENOBAHNH 1OCTATOYHO
00BEKTHBHO YyKa3bIBAalOT HAa TO, YTO MMEHHO MOTHBBI YKa3aHHOTO
«ynobcTBay, HepeaKo, SBHO NMPEBATUPYIOT B CO3HAHMHM, KaK CJIeNoBa-
TeNeH, Tak M MX HENOCPEICTBEHHBIX PYKOBOAUTENEH .

Bropas cutyauusi. [Tono3peBaemslii 3anepxaH B nopsake ct. 91-
92 VIIK P® (una 48 gacoB); ceACTBEHHBIMH OpraHaMH B CyJl BHOCUT-
Csl XOJaTalCTBO O ero 3akmodeHud noj crpaxy (cr. 108 VIIK P®).
Cyn oTKa3bIBaeT B NPMMEHEHHH HMCIPAIIMBAEMON MEpBI, H 10 CBOEH
MHUIIMATHBE MIPUMEHSET B Ka4YeCTBE MEpHI IpecedeHus 3aior (4. 7 CT.
108 VIIK). [lanHas cuTyalus B CBOI Ouepelb Mpexnoiaraer (mpH-
MEpHO) CIEAYIOLMH alrOpUTM ACHCTBUH M pEIIeHWH CleoBaTels,
CTOpPOH, cyJa:

1. 3a 8 yacoB 10 MCTedeHHMsS CpPOKa 3aJep)KaHus, CIeIOBaTelb
JOCTaBISAET XOAaTalCTBO, 0OOCHOBHIBAIOIIME €r0 MaTepuaabl U Io-
JI03peBaeMoro B Cy[ IS pelIeHus BOpoca O 3aKII04YEeHHH MOJ] CTpa-
Ky B nopsazke ct. 108 YIIK PO.

2. OmHako cyn, Kak y)Xe€ OTMEYaloch, OTKa3blBas B yKa3aHHOM
XopiaTaicTBe, o coOGCTBEHHOH WHUIMATHBE M30UpaeT Mepy mpeceye-
Hus — 3a0r. COOTBETCTBEHHO, HMEHHO CYJI YK€ JJOJDKEH COracoBaTh
BOIPOCHI: O COIJIACHH TOJ03PEBAEMOr0 Ha NMPHMEHEHHE YKa3aHHON
Mephl; 0 HeoOXOAMMO# CyMMe 3aJ1ora, O 3aJ0rofaTeNnsaX ¥ pasbsicHe-
HUH UM TIpaB ¥ 006sA3aHHOCTEH, O CpOKe BHEeCeHuUs 3anora. Kpome Toro,
BHOBb BO3HHMKAaeT psl NMpOOJEMHBIX BOMPOCOB: KTO COCTABISET IPO-
TOKOJ O TMIPUHATHH 3aJI0Ta; JO/DKHO JIM 3TO OCYIIECTBIATHCA MO Mpa-
BHJIaM CyAeOHOro 3acefjaHus WM 3TO BO3MOXKHO yxe B KabuHere cy-
IbU; He0OXOaMMO i 00eCcIIeuBaTh Y4acTHe BCEX 3aMHTEPECOBAHHBIX
NMI] B peanu3aliy yKa3aHHbIX cocTaBisiomux. He coBceM scHO H To,
KaK MCYHMCIATh B JAaHHOW CHTyalliH ITPOLECCYalbHbIE CPOKHU: 3aJor
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CYMTAETCA NMPUMEHEHHEIM C MOMEHTa (TIEpBHYHOr0) MOCTAHOBICHHS
cyna o6 3TOM WIM C MOMEHTa COCTaBIICHHS NMPOTOKONA O MPUHATUH
3ajora; HaJlo M NPOJIATE CPOK MPOLECCYANBHOrO 3aepXKaHuA eIe
Ha 72 yaca mis (akTHdeckoro BHeceHHs 3anora. He yperyaupoBaHbl
TaKKe BOMPOCH!: HA OCHOBAaHWH KaKOTO MMEHHO IPOLECCYaJbHOrO
JIOKyMEHTa oJI03peBaeMsbiii 0CBOOOIKAAETCS U3-110]] CTPAXKH, B KaKHE
CPOKM 3aCHMTHIBATh YKa3aHHbIC 72 Yaca, JOJDKEH JIH I0I03peBaeMBbIi
0CcB0OOOXIATHCSA HEMEJICHHO 10 BHECEHHUH 3aJ10ra WJIM TOJBKO 0 HC-
TEYEHHH (WIPOANEHHBIX») 72 yacoB. OmsATh-TaK¥M NpPaBOMEPHHI BO-
IIPOCHI O TOM, B KAKOM MMEHHO IIPOLIECCYaNbHOM MOPAAKE IPHHAMATE
pelleHHe O HAIOXKESHUH apecTa Ha HHOE UMYILECTBO, €CJIH B KA4eCTBE
mpeaMeTa 3aJiora BBICTYTIAIOT HE JICHEXXHBIE CPEACTBa; KTO JOJDKEH
obecreyHBaTh peaH3alHI0 YKa3aHHBIX Mep, B KaKOM IIPOIecCyaib-
HOM nopsaxke (1o npasunam cr. 108 wim 165 VIIK); u . .

Kpome TOro, mpeamnonoxuM, 4To ACHEXHBIE CpeAcTBa, M30paH-
HbIE B Ka49eCTBE IpeMeTa 3ajiora, He MOCTYNAalT Ha CYEeT B TEYCHHUE
72 gacoB, Ha KOTOpBIE CyA NpOMIHI 3aaepkaHue. Kakoe pemieHue
0053aH NPHHATH CYA: HEMEIJICHHO OCBOOOIUTH 3a/ep)KaHHOro, MHH-
IIMATUBHO PEIIaTh BOMPOC O €ro 3aKIIOYEHHH IOJ CTPaX<y, HACTau-
BaTh HAa NMPHUMEHEHHH JoMamHero apecra. KTo u B kakoMm mponeccy-
abHOM TIOpAZIKE JO/DKEH OTMEHHTh NOCTaHOBJIEHHE cyna o (cocro-
SBIIEMCS) 3aJI0Te, IPH YCJIOBHH, YTO PELICHHS Cy/a 10 CMBICHY II. 4 4.
1 ct. 29 VIIK P®, oTMEHSMIOTCSA WM H3MEHAIOTCS TONBKO BBIILIECTOS-
muM cyzaoM. IIpaBoMepHBI Takke BONPOCH: Ha KAKOM OCHOBaHHH 00-
BUHAEMBIH (Bce 3TO Bpems) Oyzaer coxepxkartbes moj crpaxei. Kax
M3BECTHO, 10 3aKOHY K HEMy HE MOXeT ObITh NMPHMEHEHO OJHOBpE-
MEHHO 2 MepHl npecedeHus. B urore, U 31ech pUTOPHYECKHH, 11O CY-
TH, BONPOC: HALIMM CYJaM TakK yX HeoOXOOUMBI BCE T MpOOIeMs;
HACTOIBKO JIM OHH «03a004eHB» KOM(OPTHBIMHU YCIOBUAMH Y4aCTHA
B Mpoluecce 00BHHAEMOro (I0A03peBaeMoro).

Tperbsi curyanus. O6BuHAEMBIH (yXKe) 3aKTIOYEH M0 CTPAXy B
nopsaake ct. 108 YIIK P®; 3amuTHUK 0OBUHAEMOro BHOCHUT B CYI XO-
JatailcTBo O 3ajnore. B coorBercTBHM ¢ mocraHosieHueM [Inenyma
Bepxosnoro Cyna P® Ne 22 or 29 oktabpa 2010 rona — cyn obszan
PaccMOTPETh 3TO XOAATalCTBO HapaBHE aHAJIOTHYHBIMH C XOoJaTaicT-
BAMH CIICICTBEHHBIX OPraHOB. 3/€Ch, BUAMMO, NMpeAnoiaraeTcs cie-
IYIOIIHH aJTOPHTM PEILICHHUH U IeHCTBHIA:

1. Tlo ugnee, cyxn (yxe) 0bA3aH OTpearupoBaTh U pacCCMOTPETh 3TO
XO/IaTaiCTBO YaCTHRIX 3aMHTEPECOBAHHBIX JIUI] 1O cymiecTBy. OHaKO
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NPHUMEHEHHE Mep NpecedeHus, KaK U3BECTHO, 3TO HUCKIIOYMTENbHAS
KOMITETeHIMsI IMyOIMYHBIX MPONECCyalNbHBIX OPraHOB, HO HHKAaK HE
YaCTHBIX JIMI, KAKOBBIMH SBIIAIOTCS aJBOKAT, 3aKOHHBIH NpeICTaBH-
TeJb, TIOTEPIEBLIMHA UM €ro npeacraBuTens. IMEHHO B CHITy 3TOro
nanHas ¢opma cyneﬁnom KOHTPOIIA M3HAYANBHO ABNSETCH CTATYT-
HOif, a He JUCTIO3UTHBHOM, 1o cyTH . Takke BOIMOXHO HH CIIEOBa-
TeJb, HU NMPOKYpOp He OYyAyT COrNIaCHBI C BHECEHHBIM OT yKa3aHHBIX
JIAI] XOJAaTaHCTBOM — HACKOJIBKO HX BO3Pa)KEHMA NOJDKHBI OBITH NpH-
HATHl BO BHHUMaHue cynoM. HescHO Takxke, HACKONBKO JaHHOE XOja-
TAWCTBO YaCTHBIX 3aMHTEPECOBAHHBIX JIMI JODKHO OBITH 00A3aTENBHO
MHCHMEHHBIM; He0OXO0MMO M B HEM TakXKe YKa3slBaTh OCHOBaHMS U
MOTHBBI, 00s3aTeNbHBIE TI0 CMBICIY 3aKOHA, MU NMPHUMEHEHHA Mep
npecegerus (cr. 97, 99 VIIK). Hu oxHOro M3 3THX MOMEHTOB HH 3a-
KoH, HH [IneHyMm, ecTeCTBEHHO, HE MOSCHAIOT. He ACHO Takke, KTO
(dacTHBIC 3aMHTEpECOBAHHBIC JIUIIA HMIIH HEMOCPEACTBEHHO CYH) AO0J-
’KE€H YBEIOMJIATH CJIC[OBATEA ¥ MMPOKYPOpa O BHECEHHOM XOJaTaicT-
BE, IPEA0CTABIATh BO3MOKHOCTD IS O3HAKOMJICHHS C HUM.

2. TlpeanonoxuM, yka3aHHOE XOAATaiCTBO BCE XK€ MPUHATO K
PacCMOTPEHHIO CyJia, ¥ OH Ha3HayaeT cyaeOHoe 3ace/ilaHue MO MpaBH-
nam cr. 108 YIIK P®. BHOBF MMEHHO CYAYy HAIJISKHUT YCTAHOBHTH
OKOHYATEe/IbHYI0 CYyMMY 3aJI0ra, pa3bACHHUTH NpaBa M 00A3aHHOCTH
3aJI0rO/IaTeNI0; BBIACHUTH, KTO MMEHHO OyneT BHOCHTH 3alor; pe-
IIUTh, KOT/Ia BHOCHTH 3aJI0T; TIOJICXKHT JIM 10/I03pEBaeMbIi 0CBOOOXK-
NCHHUIO, U B KaKOH UMEHHO MOMEHT 3T0 HeoOxoaumo caenats. Kpome
TOTO0, HMEHHO Cyly HE0OXOIMMO CaMOCTOSTENHHO M BOBpEMs COCTa-
BHThH BCce HEOOXoauMbIe JOKyMeHThl. Hackonbko BO3pacTaioT «Tpyzo-
3aTpaThl» Cya B TOM CllydYae, €CIi B KadyecTBe MpeaMera 3ajiora
NpEeUIaraloTCs HEIBY)KHMOE HMYIIECTBO, aKIMW WM HHBIC 1ICHHBIC
Oymaru — MBI yXke OTMe4anH. 3aJaBaTh B NaHHOM CBS3M PHUTOpHYE-
CKHE, 10 CYTH, BONPOCHl O BO3MOXKHBIX BapHAHTAX MTOTOBHLIX pelie-
HHH Cy/la — H3HAYAIBHO HE MPOAYKTHBHO.

B urore, MMEHHO B KOMIUIEKCE YKa3aHHBIX (DaKTOPOB, KOTOpPEIE
COBEPIICHHO HE YYTECHBI B YTOJIOBHO-TIPOLIECCYAIBHOM 3aKOHE, IoJia-
raeM, MOXKHO CZI€JIaTh BBIBOJ] O TOM, YTO 3aKOHOJATENIO TaK U HE y/a-
JIOCh YCTPaHWThH BCE€ HENOCTATKH, KacalOIMecs ONTHMAJIBHOIO IpH-
MeHeHus 3anora. [IpencraBisieTcs OYEBHOHBIM, YTO NPH HATHYMH
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YKa3aHHOTO KOMIUIeKca npobiieM M MPOTHBOPEYMH, U CY/, ¥ CIeCT-
BEHHBIC OpraHbl NMPH HAJIMYUH aNbTEPHATHBBI MEXAY 3aJIOTOM H 3a-
KIIIOYEHHEM IO/l CTPaxy, «BbIOEpYyT» UMEHHO nocnenHee. B manHOiM
CBSI3H, 3aJ10T OyeT TONBKO TOT/ia peaybHOM albTepHATHBOM 3aKii0Ye-
HHUIO MOJ CTPaXy, KOrja 3aKOHOJaTe/b, BO-NIEPBbIX, YETKO YpEryJH-
pyeT BCe YCIOBHS TNPHMEHEHHs [aHHOH Mephl IpPeced4eHHs; BO-
BTOPBIX, YCTAHOBHUT TaKOH IMPOLECCYalbHBIA MOPANOK €€ IpHUMEHEe-
HHSA, KOTOpPBIA MakcMMaibHO Oyaer oTBedath TpeOoBaHMSAM Mporec-
CyalmbHOro «yno6cTBa) B MEPBYIO OYEPENb IS CIAEACTBEHHBIX Opra-
HOB H CyZa.
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