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A.C. KacaTkuHa
acnupadTka kagegpsi

CoBpEeMEHHbIE
MexgyHapogqHoro YyactHoro npasa
hakynerera npasa HaumoHansHoro KOﬂ. M Cb M Kal_l,M M

nccnegosarenbCkoro yHmeepcurera

«BbiCLIAs WKONA SKOHOMUKM» MEXX ﬂyH a p OdHOrIo
4acTHOro npaea
B CTpaHax
tOro-BocTto4HoM
A3nmn (Kutanckas
HapogHas
Pecnybnuka
n AnoHua)*

Hacmosiwas cmamoss noceéswena KoMNnAeKcHOMY aHAAU3Y COBPEMEHHbIX a6-
MOHOMHBIX KOOUMUKAUUI MeXCOYHAPOOH020 HACMHO20 Npasa & CcMpaHax
FO2o0-Bocmounoii Azuu. B pamkax cmambvu nposooumcs 0emanbHbiil aHaiu3
HAWUOHANbHO-NPABOBO2O PEYAUPOBAHUA 3AKOHOE8 0 MENCOVHAPOOHOM HACMHOM
npaee 8 Kumae u Snonuu, anaiuz ocHoBHbIX UHCMUMYNO8 MENCOVHAPOOH020
YacmHozo npasa, nodpobHo Uccaedyomcs 80Npocsl, KAcaruuecs HacieocmeeH-
HO20, 6pavHO-ceMeliH020, 0enUKMHO20, 8EUHO20 U 00S3amenbCMEeHHO20 Npasd.
KmoyeBble ¢/10Ba: MeXIYHAPOAHOE YAaCTHOE MPaBo, KoauduKalus, yHU-
¢ukanmus, FOro-Bocrounas Azus, Kuraii, SinoHusi, aBTOHOMHSI BOJIM CTO-
POH, NMPHHLKMN HauboJiee TeCHOH CBA3H.

CoBpeMeHHbIe TocyIapcTBa, ocyliecTBHBIIHe ¢ Hadana XXI ctonetus pecdopmy B 06-
JIaCTH MEXJIYHapOIHOro YacTHOro npasa (aanee — MYIT), B ocHOBHOM npuaepXHBalOTCA
criocoba aBTOHOMHO# Koaudukaimu 3toit orpacau mpasa'. C 2000 mo 2012 r. 15 rocy-
napcts npou3ssenu kogudukauuo MYTL, v B 11 U3 HUX MPUHATHI CIIELIHATbHBIE 3aKOHBI O
MUYII. Hanuuue apdpekruBHOro KoanduKaliMOHHOTO aKTa SIBIAETCS OOHUM U3 00s13aTe b-
HBIX COBPEMEHHbBIX MHCTPYMEHTOB (POPMHUPOBAHHA M Pa3BUTHSI BHEIITHEIKOHOMHYECKOTO
060poTa, HMEIOLIETO ONpeaesiollee 3HaUYeHHE LTSl IKOHOMHMKM J11060r0 rocy1apeTsa.

* B nanHoit HayyHOil paboTe MCMONBL30BAHBI Pe3yALTaThl, MOMYYeHHbIE B XO/Ie BLITIOTHEHHSA MpoeKTa
«KonndukaunonHeie H yHHGOHKALMOHHEIE TIPOLIECCH B MEXAYHAPOAHOM YaCTHOM TpaBes, BLINOJHEH-
Horo B pamkax [1porpammul « Hayunstii ponn HUY BLLD» B 2012 rony, rpant Ne 12-05-0020.

! AsToHoMHas konudukauus MYTT npeacrasnser coboii NPUHATHE OTAEIBHOTO 3aKOHA I KOIEK-
Ca Nno MEANYHAPOOAHOMY HaCTHOMY INpasy.
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A.C. Kacarkura. CoBpeMeHHbIe KogUGhHKaUMH MexgyHapogHoro npaea B ctpaHax KOro-BocTto4Hoi Aann

ABtoHOMHBble Komudukanuun MYII peitictByior B msatu crpaHax FOro-BoctouHoii
Asun — B Kuraiickoit HaponHoit Pecriyonuke (mamee — Kuraii wim KHP), B FOxHoii
Kopee, B finonun, B Tawnange u Ha Taiisane’. B XXI B. npHHIMIHANbLHBIE H3MEHE-
HHS B CBOM aBTOHOMHBIe KoaupukaumoHHsie aktel 0 MYI1 BHecaH 10XHOKOpEHCKHIT
M AnoHckMit 3akoHonatenu, B KHP u na TailiBane npakTu4eckd OJHOBPEMEHHO OBLIO
MPHUHSATO a0COMIOTHO HOBOE peryauposaHue. KOXHoKopelicKHil 3aKOH NMpeacTaBseT co-
00ii KOMIUIEKCHY10, ToJIHOMAcIUTabHyIo Kogudukaiuio MYTI, BKI0YaOLIYIO M HOPMBI
MEKIYHapOAHOTO rpaXaaHckoro mnpoiecca (nanee — MI'TI); kuTaiickuii, SMOHCKHI U
TaiBaHbCKMIi 3aKoHbl HOpM MI'TI He conepxkar.

Kak HM cTpaHHO, B oTe4ecTBeHHOIl noKkTpuHe MYIT aBToHOMHBIe KOAMDHUKALIMU B
crpaHax lOro-BocTtouyHoit A3MH Ha CErONHSAIIHHH IeHb €llle He MOJYYHJIH J0JKHOIo
ocBelleHus. Llesb HacTosiEH CTaTbH — BOCIIOJHHMTD JaHHbBIH JOKTPHHAIBHBIH mpoben
U TIPe/UIOKUTh aHanu3 coBpeMeHHbIX Koaudukaunii MUII B ctpanax KOro-BoctouHoii
Asuu Ha npumepe Kuras u SAnoHun.

3akon KHP ot 28 okTadps 2010 r. «O npaBe, npuMeHHMOM K IPAXKIAHCKHM MPaBOOTHO-
IIeHHAM C HHOCTPAaHHBIM 3JeMeHTOM». CeKpeT ycriexoB coBpeMeHHoro Kurasi B pazinnu-
HBIX 00/1acTAX 00LIECTBEHHOM XKHU3HHU 3aKiioyaercs B 3deKTHBHOM COueTaHHH HOBOTO
W TpaguuHOHHOro', JlaHHasl TEHAEHLIMS K BOCTIPHUSITHIO HOBOTO M COXPAHEHHIO CTApOro
0Tpa3uiack HermocpeAcTBeHHO U Ha pasBuTHU MYTI Kutas, ponb KoToporo Kak pery/isi-
TOpa TPAHCTPAHUYHBIX OTHOLLEHU I HEYKIIOHHO BO3pacTaeT.

Cornacxo ct. 18 Konctutyuun KHP ot 4 nekabps 1982 . (c uameHeHussMu ot 14 map-
Ta 2004 r.)* ocHOBHOII Leabio KuTas Ha coBpeMEHHOM 3Tare ero pa3BHTHS SIBJSETCH
«TIOCTPOEHHE MPaBOBOTO, IEMOKPATHYECKOTO rocynapcTBar. OMHUM U3 KJIIOUEBBIX 31~
MEHTOB B TOCTHXEHHH YKA3aHHOII 11eJT1 SIBJIAETCS COBEPLIEHCTBOBAHHE IPAXKAAHCKOTO
3aKOHOJIATENBCTBA, B TOM YHMCJIE MyTeM TPUHATHS CNeLHATbHBIX KOOMGULIMPOBAHHBIX
aKTOB, OTBEYAIOIINX PeabHBIM 3anpocaM obl1liecTBa Ha 3Tarne nepexoia Kuras K peiHoy-
HBIM OTHOLIEHHsIM. B coBpeMeHHOIi 0TeuecTBeHHOI JOKTPHHE TEPMHH «KOAHUKaLIHs»
MHOTO3Ha4eH, OH ynoTpebseTcs, Mo MeHblleil Mepe, B TpeX Pa3sHbIX 3HAYEHUAX:

* s 0603HaYeHHs rpoiiecca paboThl M0 KoaH(pUKALIMK MpaBa;

* KakK Ha3BaHMWe pe3yabTaTa 3THX paboT, T.e. KAK CHHOHMM CJIOBA «KOJEKC»;

* B KauecTBe 0OIIell XapaKTepUCTHKH 3aKOHOIPOEKTHBIX paboT, HMEIOUINX LIEIbI0
co37aHMe rpaxaIaHCcKOro Koaekca’,

Heobxonnmo Takke OTMETHTD, YTO ONHUM M3 OCHOBHBIX HHCTPYMEHTOB, BIHSIOLINM
Ha pa3BuTHe Kutaiickoro MUII, seictynaiot PykoBoasinue ykasaHus BepxosHoro Ha-

? 3akon KHP <O npaBe, npuMeHHMOM K TPaXIAHCKHM MPABOOTHOLIEHHAM ¢ HHOCTPAHHBIM 3/IeMeH-
Tom» 2010 1. // http:// www.npc.gov.en/ huiyi/ cwh/ 1117/ 2010-10/ 28/ content_1602779.htm; 3akon AnoHun
«006 obumx npaemaax npumMeHeHus 3akoHoss 2006 r. // AKypHan MeXIyHapoaHOro yacTHoro npaea. 2008.
Ne 4 (62). C. 74—83; 3akoH o MexayHaponHom yactHom ripase FOxwoit Kopen 2001 1. // http://www.docin.
com/p-85218182.html; 3akon Kutaiickoii Pecniybimku Ha TaiiBare ot 26 mast 2010 1. «O npuMeHeHHH NpaBa
K TpaHCTPaHHYHLIM IPaXIaHCKHM genam» // http://www.mpipriv.de/shared/data/pdf/ipr-gesetztaiwan2010.
pdf; 3akon Tanmnanna «O koHdnukTe 3akoHoB» 1938 1. // MexayHaponHoe yacTHoe npaeo: HHocTpanHoe
3aKOHONATETBCTRO / COCT. M Hayy. ped. A.H. Auisuos, A.H. Mypanos. M., 2000. C. 552—-558.

3 Cm.: Ju Munsn. KonnnsuoHHsle npoGaeMsl B coBpeMeHHOM Kurae: asroped. auc. ... KaHI. IOPUI.
Hayk. M., 2009. C. 8, 12.

* Constitution of the People's Republic of China of 1982 (with amendment of 14 March 2004) //
URL: www.lawinfochina.com. Copyright Chinalawinfo Co., Ltd. Peking University Center for Legal
Information.

* Cm.: Maxoackuii A.J1. O xonudukauum rpaxaanckoro npasa. M., 2010. C. 6.
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lpaBo B COBPeMeHHOM MHDE

poaHoro cyaa KHP (manee — BHC KHP). Kak ormeyaloT kuTaiickue aBTOpbl, «00liie-
TIPUHATHIM SBISAETCS MHEHHE, YTO cyaeOHOe TONKOBaHHE MMEEeT CHIIY 3aKOHa B Ipejiesiax
cynebHoit cucteMbl Kutasi»®. OTBeT Ha BOIMPOC, Ha Y€M OCHOBAaHO JaHHOE «OOLIETPH-
HATOE MHeHHe», comepxutcs B cT. 6 Ipasun BHC KHP o pa6ote no cynebHomy Ton-
koBaHH10 2007 r.: «[Ipapwia BHC KHP — 310 cyne6Hoe ToikoBaHWe, HampasieHHOe
Ha (hOpMyIHpOBaHME HOPM, HEOOXOMMMBIX TPH Pa3pellieHHH CMOPOB M OCHOBAaHHBIX
Ha “myxe 3akoHa”»’. B Teuenme 30 aneit co nus npunsatus [pasun BHC KHP o6si3an
HanpaBuTh MX Ha peructpaunio B [NocTosHHeli coBeT Beekuraiickoro Cobpanus Ha-
poaHsbix [Ipeacrasuteneit (nanee — BCHII) (cT. 26 [1paBun o cyneGHOM TOJIKOBAaHHMH).
Llenbio perucTpauuu senaseTcs sKcnepru3a [IpaBii Ha mpeaMeT UX COOTBETCTBUSA Oeii-
CTBYIOLIIEMY 3aKOHONATENBCTBY. DTa Mpolenypa JerHTHMHPYET Pe3YIbTaThl MPaBOTBOP-
yeckoit nesitenbHocth BHC KHP u rapantupyet ux ucnonuumocts. [1pasuna Betynator
B CHJTY CO IHS X NIPHHATHS H ABISIOTCS OCHOBOI [UIS BbIHECEHMSA CYNeOHBIX pellieHHi
(ct. 27 paBui o cyaebHOM TOJIKOBaAHMH).

Iepswiit npoekt 3akona KHP «O npaBe, npUMEeHHMOM K IpaXIaHCKHM ITPaBOOT-
HOILIEHHUSM C HHOCTPaHHBIM 35ieMeHTOM» (nasiee — 3akoH KHP 2010 r.) 6bu1 onybauko-
BaH B 2002 r. B KayecTBe OHOTO M3 pa3nenoB npoekta Ipaxknanckoro konekca KHP, B
KOTOpBIi TakKe ObUIM BKJIIOYEHBI pa3zesibl 0 BeurHbiX npasax (3akoH KHP «O BemHbIx
npasax» 2007 r.¥) u 06 oTBeTCTBEHHOCTH 3a HapyiueHue npas (3akon KHP «06 otser-
CTBEHHOCTH 3a HapyureHue mpas» 2009 r.?). Kak yka3zaHo B MOSICHUTEIBHO 3aITUCKe K
MPOEKTY 3aKOHA, OH ObLI COCTABNEH MO pe3yJibTaTaM MCCJIe10BaHMS 3aKOHOATEIbCTBA
psina ctpad (KHP, lepmanus, seiiapus, finonns), kouseH1mii [aarckoit KoHdepeH-
unu o MYTI, cornamenuit EC, a takke pekomennauuit Komurera BCHIT no BHew-
HuM BorpocaM, BHC KHP, Munucrepctsa nHoctpanHbix aex KHP, MunucTepcTsa
kommepiimn KHP u crietnanucros B o6nact MYTI. 28 oktsi6pst 2010 1. [TocTosiHHBIH
koMuteT BCHII npunsin 3akon KHP «O npape, npuMeHHMOM K rpaxaaHCKHM MpaBo-
OTHOIIIEHUSM C HHOCTPaHHBIM aeMeHTOM» (Law of the Application of Law for Foreign-
related Civil relations of People’s Republic of China)'.

Ipu paccmotpennn MYTT Kutas ciaenyeT TakkKe YIMTHIBATH CYILIECTBOBAaHHME B CO-
CTaBe CTPaHbl TAKUX 0COOBIX TeppHTOPHIl, Kak TOHKOHT 1 Makao, UMeloL X OTJIHYHBIE

* Chen Weizuo. The Necessity of Codification of China’s Private International Law and Arguments for
a Statute on the Application of Laws as Legislative Model // URL: http://www.asiansil-tokyo2009.com/
pdf/A-4/CHEN%20Weizuo.pdf

7 Cm.: Provisions of the Supreme People’s Court on the Judicial Interpretation Work // URL: http://
www.lawinfochina.com.

¥ 3akon KHP ot 16 mapra 2007 . «O Bemnuix npasax» // URL: http://cliinalawinfo.ru/civil_law/
law_real_right.

9 NauHbiit 3aKoH BcTynua B cuiy ¢ 1 mions 2010 . OH cyMMHPOBa NMOJOKEHHS U MPHHLIMIBL, KO-
TOpble ObUTH paccpeaoTodeHsl Gonee yem no 40 pa3nHYHEIM 3aKOHOAATEILHBIM AKTAM M NOCTAHOBJIEHH-
AM (MIPH 3TOM HEKOTOPBIE M3 ITHX MPABWI, MOCTAHOBIEHMIT, 3aKIKOYEHHIH H 3aKOHOB MMPOTHBOPEYWIIH
apyr apyry). Takum obpa3zom, BeryrieHue B ciiy 3akoHa KHP «O6 oTBeTcTBEHHOCTH 3a HapylleHHe
Mpass 3HAYMTENbHO 061eMYI10 OnpeaeieHHe OTBETCTBEHHOCTH 3a HapyLLEHHE NPaB U MOXeT NMPHBECTH K
obLeMy coBepLIEHCTBOBAHHIO HOPMATHBHOI npaBoBoii 6a3bl. [puHaTHe 3akoHa KHP «06 orsetcTBeH-
HOCTH 34 HapylIeHUE NpaB» TAKKE ABIAETCSH BAXHBIM 11aroM B npouecce paspaborku HoBoro [paxnan-
ckoro kogekca KHP, npunsaTne kotoporo coctoutes B 2013 1. [epeson nanHoro 3akoHa OyaeT pa3MelleH
Ha caiite «3akoHonaTenbcTBo Kutasi» (chinalawinfo.ru).

" URL: www.lawinfochina.com. Copyright — China Law info Co., Ltd. Peking University Center for
Legal Information.
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OT OCTAILHOI CTpaHbl NpaBoBble TpaguiMK. ITpUHUMN «0HA cTpaHa — JIBe CHCTEMbI»
HaXOAMT CBOE BhIPaKEHHE, HalPUMEpP, B TOM, YTO CAENKAMH MEXIYHAPOJHOro Xapak-
Tepa B KHP siBisiioTcst KoMMepueckue CHeNKH MeX1y KOMITAHUSAMH 3TUX TePPUTOPUI
W KoMnaHusiMi KoHTHHeHTanbHoro Kuras''. Hoserit 3akon KHP 2010 r. geficTByer Ha
TEPPUTOPHH MOCTETHETO.

3axon KHP 2010 r. Berynun B cuny ¢ 1 anpenst 2011 r. OH coctouT U3 8 rnas (ob1me
nojoxeHus, cyobekrol MYI1, 6pauHoO-ceMeliHblE OTHOLIEHHS, HACIEICTBEHHbIE OT-
HOLIIEHHUs, BelllHbIe MpaBa, 06s3aTe/IbCTBa, NMpaBa WHTE/UIEKTYalbHOI COOCTBEHHOCTH,
MepeXOAHBIE MTOJOXKEHMS ), KOTOPbIE PErIaMeHTHPYIOT M YCTaAHABIMBAIOT OCHOBHBIE Tpa-
BHJIA OTIpeae/ieHUsl TPUMEHHUMOTO NpaBa B COOTBETCTBYIOLINX CTy4asx.

Obwue nosoxcenun. Tnasa 1 «O61me nonoxenus» pmoyaer B cebs 10 crareit. Co-
[J1ACHO CT. | OCHOBHOII 1IE/IbIO 3aKOHA ABISAETCSA, BO-TNEPBbIX, ONpeaeeHHe MPHMEHH-
MOTO TpaBa K rpaxIaHCKO-TIPaBOBbIM OTHOLIEHHMSIM, BBIXOASILIMM 3a TpeAeibl OOHOTO
rocyaapcTBa, BO-BTOPBIX, pa3pellieHHe TPaHCIPaHWYHBIX IPaKIaHCKO-IPaBOBLIX CITO-
pos. B 3akone KHP 2010 r. ocobo noguepkuBaercsi, 4TO ONHOI U3 OCHOBHBIX LieNIei AB-
JISIETCS 3alIMTa 3aKOHHBIX MPaB U HHTEPECOB CTOPOH, YTO SABISETCA HECOMHEHHBIM 110-
CTOMHCTBOM M OIHOM W3 OTJIMYMTETBHBIX YEPT 3TOTO aKTa CPEAH APYTHX HALIMOHATIBHBIX
konudukauuit. Takum obpasom, chepa npumeneruns 3akona KHP 2010 r. crenyromas:
YCTAHOBJIEHHE TPABOBBIX HOPM, MOMLIEKALIMX MPUMEHEHHIO K TPAXAaHCKHMM TIPaBooT-
HOILIEHUSAM C HHOCTPaHHbIM 2JieMeHTOM. KHTailcKHii 3aKOHOAATE/Ib MCXOIHT U3 Y3KOTO
noHuManus npeamera MYIT — 370 ToABKO rpaXIaHCKO-TNPaBoOBbIe OTHOLUEHMs. Takxke
caenyeT oTMeTHTh, 4To B 3akoHe KHP 2010 r. ucnonb3oBaHO MOHATHE «MHOCTPAHHBIN
JIEMEHT», HO codepXKaHHMe AaHHOIO TMOHATHs He packpbiBaeTcs. BoamoxHo, 310 cle-
JIAHO HaAaMEePeHHO, IS TOTO YTOObI HMETh BO3MOXHOCTh TPAKTOBAaTh KaK MHOCTPAaHHBII
MEMEHT J1I00YIO I0PUAMYECKH 3HAYMMYIO CBSI3b C HHOCTPAHHBIM IMPaBOMOPSIAKOM.

HecomHenHbsiM pocTonHcTBOM 3akoHa KHP 2010 1. ssiBasieTcs 3aKkperuieHue B CT. 2 1o-
JIOXEHHS O MPUHLIMNE Hanbosiee TeCHOI CBA3MU, MPeACTABAAIOIIETO cO00M cnelnanbHbIN
npuHuun MYTI, kotopelit onpesenser ocHOBOMOMAraloUMe HavYana MpaBoBOro peryau-
POBaHHS YaCTHBIX OTHOIIEHHI, CBA3aHHBIX C MHOCTPaHHBIM TipaBonopsankoM. CoracHo
CT. 2, «B CJIyyae OTCYTCTBHS COIIALLICHUS] CTOPOH M CMELMAIBHOTO KOJUTM3HOHHOTO pery-
JINPOBAHMS B CAMOM 3aKOHe WJIH APYTHX HOPMAaTHBHBIX aKTaX MpaBoOBOe OTHOLIEHHe OyaeT
MOAYUHSATHCA MPABOMOPANKY TOM CTPaHbl, C KOTOPBIM OHO HaKbOJee TECHO CBA3AHO».

Oco60o oTmeyaeTcsi, YTO eC/iM APYTMMH 3aKOHAMH YCTAHOBIEHO MHOE, HEOOX0aAUMO
CIea0BaTh NMOJOXEHUAM APYTHX 3aKoHOB. Bmecte ¢ Tem 3akon KHP 2010 . umeeT npu-
OpHTET 0 OTHOIIEHHIO K CT. 146 1 147 O6uMx NpUHUKIOB rpaxaaHckoro npasa KHP'?
(0 3aKOHOJATE/ILCTBE MECTa COBEPLIEHMS MTPOTHBROIMPABHOIO IeiCTBUA W 3aKOHOJATE/b-
CTBE MecTa 3aKio4eHHs Gpaka cooTBeTCTBeHHO) U cT. 36 3akoHa KHP «O HacnemoBa-
HHUH» (O 3aKOHOAATE]LCTBE ITPU HACJIeNOBAHMN UMYILIECTBA).

Kak cnpaBemnnBo oTMe4aeT A.A. PAry3oB, BaXHOI 0CcOOEHHOCTH HOBOTO 3aKOHa
KHP 2010 r. sBnsiercst «ycuieHHe 3alUThl ¢1aboil CTOPOHBI TPaBOOTHOLLEHMS, T.€. 00-
pallleHue B ONMpeaeeHHBIX Cy4yasx K MpaBy ee CTpaHbl» 3. DTo nposBaseTcs: B CrieLm-

" Cwm.: i Lzun. Tpaso, IpUMEHHMOE K IOrOBOPHBLIM 0053aTe/IbCTBAM MO POCCHIHCKOMY M KHTaii-
CKOMY MeXIyHapoIHOMY YacTHOMY npasy: aBroped. AuC. ... KaHa. lopua. Hayk. M., 2009. C. 9.

2 http://chinalawinfo.ru/civil_law/general_principles_civil_law

¥ Pazysos A.A. Hosulii 3akon KHP o mexayHapoaHom yactHoM nipase // MexayHaponHoe mybamny-
Hoe u HacTHoe mpaso. 2011. Ne 5. C. 45.
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(hrke KONTH3HOHHOTO PEryIMPOBAHMNS HEKOTOPLIX CEMEITHBIX, TPY/IOBBIX OTHOLIEHHIT, a
TaKXe J0rOBOPHBIX M JETHKTHBIX OTHOILEHMII ¢ yyacTHeM noTpeduTteneil.

Crarbsa 3 3akona KHP 2010 r. 3akperuisieT MpMHIIMIT aBTOHOMHH BOJIH, B COOTBET-
CTBHM C KOTOPBIM CTOPOHAaM MpelocTaB/seTcs MpaBo caMMM M30paTh MPpUMMEHHMOE 3a-
KOHOOaTeabCTBO. [TOMUMO TOTOBOPHBIX, B Chepy IeiCTBUSA MPUHIIAIA aBTOHOMHH BOJIH
BKJIIOYEHBI TAKXKE CeMEeHHBIC, UMYLIECTBEHHbIE U ICTMKTHBIEC OTHOLIEHHS .

[TpoGnema meificTBHA HMITEPaTHBHBIX HOPM KMTaHCKOTO MpaBa MpH pelieHuH KOJUTH-
3MOHHOTO BOMPOCA B MOJMb3Y MPUMEHEHHsI HHOCTPAHHOTO NPaBa B KMTAHCKOM I1paBe 10
npunsaTisa 3akoHa KHP 2010 r. He peryaupoBanack. B cooTBeTCTBHM CO CT. 4 3aKOHa, €C/TH
B 3akoHax KHP cyuiectByioT uMnepaTuBHEIe (mandatory) TIONOXeHUS, TPUMEHHMBIE K
IPaXIdHCKUM OTHOLIEHHSAM C MHOCTPAHHBIM 2JIEMEHTOM, TaKHe IMOJIOXKEHHS JO/DKHEI
ObITh MpuMeHeHbl. OIHAKO 3aKOH He PACKPBIBAeT MOHATHA JaHHBIX HOpM. I1o Beeit BHIH-
MOCTH, MOXHO OXMIaTb, YTO B XOJI€ COBEPLUEHCTBOBAHMA CyaAeOHOIl MpakTHKKU B 061acTH
MexayHapoaHoro yactHoro npasa BHC KHP onpenenur Kpurepiu Takux HOpM.

Ha ceromusiuHmii neHs 3akoHonarebcTBo KHP nomyckaer npuMeHeHHe Ha ee TeppHTO-
PHH NPpaBa HHOCTPaHHOTO rocyaapcTsa. OHaKo B cOOTBETCTBHM O CT. 150 OCHOBHBIX 110710~
KeHmiil rpaxnaHckoro npaga KHP ycraHaBnuBaeTcs orpaHMyYeHKe TaHHOTO TIPUMEHEHMSI.
B yacTHOCTH, He MOWIEKUT NPUMEHEHHIO MPABO HHOCTPAHHOIO IOCYIapCTBa, €C/IM TaKoe
npuMeHeHue HapyiuaeT obiectBeHHble uHTepeckl KHP. [NoHaTHe «oblecTBeHHBIE HHTe-
pechl» He KOHKPETH3MPOBAHO, KaK M HE KOHKPETH3HPOBAHO MOHSTHE MYOIMYHOI0 MopsiiKa
B 3aKOHOJATeJIbCTBE APYruX rocynapcrs. CrenoBartesibHO, B KAKIOM KOHKPETHOM CiTydae
CY/l IOJDKEH OMpenesTh, MPHYMHHT JIH Bpell MPUMeHEeHHe MHOCTPAHHOTO MpaBa Ha TeppH-
TopuH Kutas ero obuiectBeHHbIM HHTepecaM win Het', [To KpaiiHeit Mepe, 04eBHIHO, YTO B
COOTBETCTBHH ¢ AeiicTBytotmM rpasoM KHP npuMeHeHne HHOCTpaHHOTO TpaBa, MPOTHBO-
peyawero npasy KHP na repputopun KHP, aBToMaTHuyecku He paccMaTpHBaeTCs KAK Hapy-
1ieHHe myonuyHoro nopsika. JlaHHele yrBepxIeHHsT KOCBEHHBIM 00pa30oM MOATBEPKIAET H
cT. 5 3akona KHP 2010 r, cornacHo KOTOpOii «ec/ii NpMMeHeHHe HHOCTPAHHOTO Mpasa Ha-
HeceT yuep6 obuiectBeHHBIM NMyGIHYHbIM HHTepecaM Kuraiickoit HaponHoii PecriyGnnke,
JOJDKHO npuMeHsiThes npaBo Kuraiickoit HaponHoii PecryGmmkus.

Crarbs 8 3akona KHP peuraet Bonpoc kBanudHKallMi KOJUTH3HOHHO HOPMBI TTPH
MOMOLH MIPUBSI3KH K 3aKOHY CTpaHbl cyaa (lex fori), T.e. KBaTNdHUKALIUA OCYLIECTBISETCS
M0 HAllMOHAJIBHOMY TpaBy TOTO TOCYIAPCTBa, 4Yeil MpaBONPUMEHHUTEIbHbIIH OpraH pac-
cMmarpuBaert aes10. [TockosibKy KOJUTH3HOHHBII BOTIPOC pellaeTcsi HA OCHOBE KOJUTH3HOH-
HOTO Mpasa CTpaHkl CyAa, TO U KBaTHMHUKAIINA T0/DKHA TPOU3BOIHTHCA HMEHHO 110 3TOMY
3akoHy. OCHOBHOI HEIOCTATOK KBATH(UKALIMH T10 3aKOHY CY/1a — HTHOPMPOBaHHE TOTO,
4TO MTPAaBOOTHOLIEHHE CBA3aHO C TEPPUTOPHEIT IPYTHX rOCYAapCTB M YTO KOJUTH3HOHHBIIH
BOIIPOC MOXET OBITh peLlieH B 10163y BbibOpa MHOCTpaHHOro npaea. Kesanudukauus no
3aKOHY CyZa, KaK MpaBuio, UMeeT MECTO B Mpollecce NMepBHYHOM KBaJTUpHUKALMH H AB-
nsieTcsa KBanudHUKalMeil KOJTM3HOHHBIX OHATHIH cTpaHbl cyna. OHa NMPOU3BOIMTCA Ha
cTanuu BbIbOpa nMpasa, Korja elle He M3BECTHO, B MOJb3y KAKOTo Mpaponopsiaka yaer
peleH KOJUTM3HOHHBII BOMpocC.

Ipyroii ocoberHocThio 3akoHa KHP 2010 . aBnsgeTcs To, YTO 18 IPUMEHEHUS HHO-
CTPaHHOIO Ipasa He Tpebyercsi B3auMHOCTH. B ciyuae, Koraa moiieXMT MpUMeHEHHIO

!4 Chinese Judicial Practice in Private International Law: 2006 // Chinese Journal of International law.
2009. 6 November // URL: http://www.iolaw.org.cn/pdf/paper/2010/Chinese% 20Judicial% 20Practice%
20in% 20Privat20International% 20Law% 202006.pdf
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NpaBo APYroil cTpaHbl, Cydbl (rocylapcTBeHHbIe U TpeTeiickue) U aIMHUHHCTPaTHBHbIE
opraHbl 00s3aHbI YCTaHABIMBATE ero cogepxkaHue (ct. 10). 3amelleHHe HHOCTPAHHOTO
npaBa KUTAiiCKUM JOMYCKAETCA B TOM CJIy4yae, €Cii HHOCTpaHHOE MPaBo He MOXeT OblTh
YCTAHOBJIEHO MO0 B HEM OTCYTCTBYIOT HEOOXOAMMBbIE MOJOXEHHUS.

ImaBHBIM HenoctaTkoM 3akoHa KHP 2010 r. seisieTcs MoMHBII OTKA3 OT HCTIOJIb30Ba-
Hust nepuHuLMiE. Bosbluas yacTb 3aKoHOAATEIbHBIX Ae(UHULIHIT B COBPEMEHHBIX KOIH-
duxaumsax MYI pasmenraercs B pasaene o6 obumx nonoxenusx'®. Hepeako onpenene-
HUE IOPUINYECKHX MTOHATHIT BCTPeUaeTCs M B MOCEAYIOIIMX pa3aenax, crocobcTpys 6osee
TOYHOMY BBIPRQKEHHIO MIECH 3aKOHOMIATess 10 PeryJupoBaHHIO CIELHATBHBIX ITPaBOBbIX
BOIPOCOB B paMKax o611Iero npeaMera HOPMaTHBHOTO rpaBoBoro akta'®. K coxanenuio,
JNaHHYIO TEHACHLNIO KUTaCKMIT 3akoHoaaTeb B 3akoHe 2010 1. He oTpas3u.

B mokTpuHe BOMpPOC O BKJIYEHMHM B TEKCT HOPMATHUBHLIX IPABOBBIX aKTOB CIELU-
aTbHbIX Ae(hUHHIIMIA OCTAETCS THCKYCCHOHHBIM. B monb3y onpeneneHuil BbICKa3biBal-
cs eme B XIX B. anrauiickuii lopuct M. bentam: «Eciu Mbl BRIHYXIeHBI npuberath K
TEXHHYECKUM TEPMHHAM, TO Hamo OpaTh Ha cebsi TPy onpenensaTh UX B CAMOM TEeKCTe
3aK0HOB»'". TIDOTHBHUKM JaHHO# TOYKH 3PEHHS FOBOPAT O GaAHANBHOCTH, CITOPHOCTH
onpeneneHuil, o0 UxX cnocoOHOCTH «3aTOPMO3UTh BCAKOE Pa3sBUTHE MPABOBOH MBICIIH,
KECTKO OrpaHMYMTh TOJIKOBaAHME NPAaBOBLIX HOPM». [10 MX MHEHMIO, OTIpEe/Ie/IEHHUS — 3TO
yaes JOKTPMHBI, a 3aKOHOATeN0 He noaobaeT 3TuM 3aHMMarbes '™,

3akon KHP 2010 r. npeaycMaTpuBaeT KOJUTH3HOHHOE PEryJIHPOBAaHME CHELMATBHBIX
uHctutyToB MYIT: 1) npaBoBoe nonoxeHue CyObEKTOB MEKIYHAPOAHOIO YaCTHOTO MPaBa
((bM3MYecKHX M I0PUIMYECKHX JIMI); 2) BelIHbIe NPaBa; 3) J0rOBOPHbIE H BHEAOTOBOPHbIE
obsi3aTenibeTBa; 4) GpayHO-ceMeiHble OTHOLIEHUST; 5) HACIEACTBEHHbIE OTHOLLIEHUS.

Cybsexmut MU1I. ITpaBocniocoOHOCTD M IeeCTIOCOOHOCTH (DU3HYECKOTO JTHLIA KHUTaii-
CKHMil 3aKOHOJATE/b ONpPeAe/HI IPU MOMOLLH KO/UIM3MOHHOI NPUBA3KH K 3aKOHY J10-
MuLmMnus (lex domicilii — 3aKoH MecTa xXuteabeTBa). [1py HEBO3MOXHOCTH YCTAHOBHUTD
MOCTOAHHOE MECTO XHMTEJbCTBA TPUMEHSETCA MPaBO CTPaHbI MPOXHBAHHUA BO Bpems
paccMmoTtpenus aena (ct. 11, 12, 20). JlaHHbIH KOJTH3HOHHbINH MPHHLIMI MMEET TeppH-
TOpPHAJIbHBIH XapakTep, T.€. TOCYAAPCTBO MOAYMUHSAET CBOCH IOPHCAMKLIMM BCEX JIMLL, HA-
XOIAIIHXCA HA er0 TePPUTOPHH, HE3ABUCHMO OT WX FPaXKIaHCTBA.

[TpaBoBOIi cTaTyc IOPHAMYECKOTO JMLA OTPEelesseTcs Mo 3aKOHY OCHOBHOIO MecTa
MPOM3BONCTBEHHOI IeATebHOCTH (LIeHTpa 3KcrutyaTauni). [lon ueHTpoM 3KcruyaTa-
LMK IOPUAMYECKOTO ML CIeAyeT MOHMMATh MECTO BeIeHHsI ero AesTesIbHOCTH (CcT. 14
3akona KHP 2010 r.). B Tex cayyasx, KOrja MecTO perucTpaliMi U MeCcTO OCYIIECTBIIe-

5 Cm.: ct. 3, 4 Konekca MexayHapoaHoro yactHoro npasa beabruu, ct. 1 3aKkoHa 0 MeXIyHapoIHOM
YACTHOM Nnpase YKpauHsl, cT. 1, 3, 4 Taarckoii KOHBEHLIMM OTHOCHTEJILHO COrNalueHHii 00 HCKIIOYHTENb-
HOM BbiGope cyna (2005), ct. 3 [aarckoil KOHBEHLIMK O MEAIYHAPOIHOM B3bICKAHUM ATUMEHTOB M IPYTHX
thopm cemeiiHoro cogepxanus (2007).

16 Cm.: cT. 15 3aKoHa 0 MeXIyHapOIHOM YaCTHOM ripase A3epbaiiixaHa, ct. 99, 100 3akoHa 0 Mexay-
HAPOAHOM YacTHOM npase Makenonuu, ct. 14 (3) Pernamenta «Pum I», c1. 12 Taarckoii KOHBEHLIMH O
npase, MPUMEHUMOM K HEKOTOPHIM MpPaBaM Ha LieHHble Gymars, HaXoAIMMCSA BO BIAaNeHWH TPETEHX
auu (2005).

7 Uur. no: Kabpusx P. Konudukauuu / nep. ¢ ¢p. J1.B. Tonosko. M., 2007. C. 341. Cm. Takxke:
Hoavde A.3. TTpoMcxoxaeHHe YacTH TekcTa aeiicTsyiouiero CBoaa rpaxiaHCKHX Y3aKOHeHHi rybepHuii
npubantuiickux. CI16., 1912. C. 4.

* Cm.: Kabpusax P. Yka3. cou. C. 341-342; [Taxman C.B. Uctopus konudHKaUMH rpaxiaHcKoro npa-
pa:B 2T CII6., 1876. T.1. C. 71.
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HHS TIPOM3BOACTBEHHOM NeATEJbHOCTH HE COBMAAAlOT, MPHOPHUTET [UIS LEJH YCTAHOB-
JIEHMSs IMYHOrO 3aKOHA OTAaeTcs Toil CTpaHe, Ha TEPPUTOPHH KOTOPOI KOMITAHHMS OCY-
LECTBJISIET MPOH3BOACTBEHHYIO 1eATEIbHOCTD.

CornacHO NMPUHUMIY aBTOHOMHM BOJM CTOPOHBI 3apaHee MOTYT 3aKpernuTh COOT-
BETCTBYIOIIIHE TMOJOXEHHA O MPUMEHUMOM TipaBe B apOuTpaxHoMm cornameHuu. [1pu
OTCYTCTBHM TOJOXEHHIT B COMIallIeHWH O TPUMEHHMOM MpaBe J0/KHO MPHUMEHSATHCA
3aKOHOJATENILCTBO M0 MECTY MpoBeaeH!sT apOHTpaxKa WIH M0 MeCTy HaxoXIeHHs apou-
TpaxHoro cyaa (ct. 18).

Bpavno-cemeiinsie omuomenus. bpayHo-ceMeiiHBIM OTHOLIEHUSIM rocesieHa . 111
3akona KHP 2010 r. (ct. 21-30), KoTopasi 3aKpernuia peryjiMpoBaHue KOMIUIEKCa OT-
HOUIEHWH THYHOTO HEHMYILIECTBEHHOTO W UMYILIECTBEHHOIO XapakTepa, OCHOBAHHBIX Ha
poncTBeHHBIX cBsA3saX. CornacHo cT. 21 M 22 mopsAnokK 3akioueHus Opaka orpeaensiercs
MpaBoM CTPaHbl 00IIET0 MECTa XHUTEIbCTBA CYTIPYTOB; B CJIy4ae OTCYTCTBUA 0011ero Me-
CTa XKWUTEJbCTBA MPHUMEHSAETCA MPaBo CTPaHbl MX oblero rpaxaaHcTea. B ciryyae oteyT-
CTBMS Y CYTIPYTOB M 00111€ero JOMULIWINSA, M 0011Iero rpakaaHcTBa MOPsAOK 3aKII0YeHHS
Opaka perjaMeHTHpYeTCs MPaBOM CTpaHsbl, e 6bUT 3aKiioueH O6pak, HO ¢ OrOBOPKOIA,
YTO OH 3aKJTI0YaeTCs B CTpaHe MPOXWBAHMSA WM FPaXIaHCTBA OOHOTO M3 cynpyros. Ta-
KHUM 00pa3oM, KHTaHCKHIT 3aKOHOIATe b MPeayCMOTpe KOJUTH3HOHHOE PeryJIHpoBaHHe
He BCeX MHOCTpaHHbIX OPaKoB, a TOJILKO TeX, KOTOPbIE 3aK/TI0YAIOTCS B CTPaHe MpoXHBa-
HUSI WM FPpaXIaHCTBa OJHOTO U3 CYTIPYTOB.

OtHOocHTeNbHO KOHCYAbCKMX Gpakos 3akon KHP 2010 r. ymanuuBaert, XoTsl IOKTPHHA
kutaiickoro MYTI TpanuiimonHo ux npu3Haer. KoHcynbckie Opaky 3aK/1104aloTcst B KOH-
CYNILCTBAX WM KOHCYJIBCKMX OT/eNax MOCOJBCTB MEXIY rpakIaHaM# rocyapcTsa akkpe-
IUTOBaHHSA, HAXOAALUIMMHUCA HAa TEPPUTOPHH JIaHHOTO MHOCTPaHHOrO rocynapersa. KoH-
cynbcKHe Bpaky 3aKTI04al0TCs Ha OCHOBE KOHCYJILCKMX KOHBEHIIWI; K HUM NMPUMEHSETCS
3aKOHOIATe/IbCTBO rOCYIapCTBa aKKpeAMTOBaHMs. B HEKOTOPBIX KOHCYJIBCKUX KOHBEHLIH-
AX MpeIlycCMOTpeHO TpeboBaHHe YUMTHIBATH M NMPABO rocyaapcTsa npedbiBaHms ',

Pacropxenue Gpaka peryJiMpyercst paBoM, KOTOpPOE OnpeieNsieT 0611He MocienCTBUs
Opaka B MOMeHT BO30yKIeHHs Gpakopa3BogHOro npoiecca. B mpuHIMNE cTaTyT pa3sojia
(pacTopxeHus 6paka) ciieayeT CTaTyTy obIiMX nmociencTBHii 6paka. OCHOBHBIMH KOJUTH-
3HOHHBIMH npuBsa3KaMK B 3akoHe KHP 2010 r. sipasitorest o611MiA THYHBII 3aKOH CYIPYTOB
(cT. 26), 3aKOH MecTa pacTopKeHus1 6paka (cT. 26), 3aKOH cTpaHHI cyaa (cT. 27).

[Tpo6iema BeiOOpa rpaBa, MPUMEHUMOrO K PETYJIHPOBAHMIO JTHYHBIX MMYILIECTBEH-
HBIX ¥ HEMMYILECTBEHHBIX CYTIPYKECKHMX OTHOUIeHMil, pewaetca B 3akone KHP 2010 r.
MPH TIOMOIH LIETOYKH KOJUTH3HOHHBIX HOpM. B KauyecTBe reHepalbHOMN KOLTH3UOHHOI
NPHMBA3KH BBICTYTAET 3aKOH CTPaHbl COBMECTHOTO MTPOXKHBAHUSA CYTIPYTOB; ITPH €0 OTCYT-
CTBHH — TPABO CTPaHbI 06111ero rpaxnaHcTsa (cT. 23, 24). K mMyliecTBEHHBIM 1 HEUMYILE-
CTBEHHBIM OTHOLLEHUSIM POAMTENEH M AeTeil MPUMEHSETCS MPaBO CTPAHBI HX COBMECTHOTO
npoxuBaHHs. B ciyyae oTCyTCTBHA MOXET OBITh MPUMEHEHO MPaBO CTPaHbl MPaXIaHCTBa
WIH 00bIYHOTO MECTa JKXHUTEIbCTBA OHOrO M3 YYACTHUKOB MAHHLIX MPaBOOTHOLUEHHH, B
3aBUCHMOCTHM OT TOTO, Kakoe M3 HUX Gonee 6aaronpusTHO s ¢1aboil CTOPOHBL.

Konnu3noHHbIE BOMPOCH! YCBIHOBIEHHUS (YI0YEPEHHS) B KUTAHCKOM 3aKOHOIATe b~
CTBE TAKXKE pa3pelarTcsl Ha OCHOBE LIEMOYKH KOJUTM3HOHHBIX HOPM M PEryJIMpyloTcs

19 Cm.: Xiao Yongping, Huo Zhengxin. Family Issues in China's Private International Law // Journal of
Cambridge Studies. Vol. 4. Ne 4. December 2009. P. 58.
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Hopmamu 3akoHa KHP o6 yceiHosnenun 1991 . (B pen. 1998 r)* u 3akona KHP ot
2010 . OCHOBHOIi KOJUTH3HOHHOI TIPHBA3KOIi BBICTYTIAET JIMYHBIH 3aKOH YCHIHOBHTE-
N5 (rpaxnaHcTsa) WM ychliHOBIseMoro. IlpekpailieHHe YCBIHOBJIEHHSI PEryJaupyercs
MPaBOM CTPaHBl MPOXHMBAHMS YCHIHOBIEHHOTO (HAa MOMEHT YCBIHOBJIEHHST) WJIH ITPAaBOM
cTpaHsl cyaa (cT. 28).

Hacaedosanue. I1paBoBoit peXXyuM Hac/ieICTBEHHOTO MMYILIECTBA ONpPee/IsieTCs Hacae -
CTBEHHBIM CTATYTOM: OTHOLLUEHHS 10 HAC/IEA0BAHHIO PETYIMPYIOTCS MPaBOM CTPaHBbl, Iie
HacJIe[I0/1aTesIb UMeJI MOCIIeIHee MEeCTO XKUTENLCTBA. B HacTos11Iee BpeMs HAac/IeICTBEHHOE
MPaBo ABIAETCA MOYTH €AHHCTBEHHOI 00/1acThIO (KpOME PeXHMa MMYILIECTBA CYIIPYTOB B
ceMeifHOM Mpase), Iie MPAaBO Ha ABHXHMOE HMYILECTBO OTIPeIeIsIeTCs THYHBIM 3aKOHOM.
ITpunHa TaKoro peryJiMpoBaHus — ABHAKHMOCTb MOXET JIEFKO H3MEHHUTD CBOE MECTO; Ha-
npuMep, BKJIaabl B DaHKax MOTyT nyTreM 0aHKOBCKOIO MepeBoaa nepeMeraTses B Apyroe
nonymapue®’. M3 3Toro npaBwia ecTh HCKJIKOYEHHS: Hace0OBAHHE HEIBHKHMOIO HMY-
LIEeCTBA ONpeaessieTcs MO NMPaBy CTPaHbI, T1e HAXOAWTCS 3TO UMYIIecTBO (cT. 31 3akoHa).

CrniocoOHOCTB INLa K COCTABNEHUIO M OTMEHE 3aBell[aHHs, B TOM YHCIIe B OTHOLIEHUH
HEJBHXKMMOrO MMYILECTBa, a Takxke (hopMa TAKOTO 3aBellaHUs MM aKTa ero OTMEHBI
OMpeeIsIIOTCs 1O MpaBy CTPaHbl, IIe 3aBellaTe/lb HMeJ MECTO XKXHTEeJIbCTBA B MOMEHT
COCTABJIEHUs 3aBelllaHWsl MK aKTa, JIM6o 110 npaBy CTpaHbl, B KOTOPOIi 3aBelllaHHe CO-
craBieHo. OTAeNbHO M3 CTAaTyTa HAC/IEIOBaHHA BhLIEIEHBI BOTPOCH! YNpaBIeHHA Ha-
CNIEICTBEHHOI MAaccoif — OHU PerJIaMeHTHUPYIOTCS MPAaBOM CTPaHBI, B KOTOPOH MMYIlle-
cTBO HaxoauTcs (cT. 32—35).

Anamu3 HopM 3akona KHP 2010 r. cBunetenscTByeT 0 BIMssHHM Ha Hero [aarckoii
KOHBEHLIMH O KOJUTM3UH 3aKOHOB, Kacaloumxcs hopMbl 3aBellaTe/IbHbIX PACTIOPSKEHHI
ot 5 okTa6ps 1961 .2 (nanee — laarckas konseHuus 1961 r.), xors Kuraii B Heit He yua-
crByet. Cornacho crt. 1 Taarckoii konBeHnH 1961 r. ¢opma 3aBeiaTeTbHOTO pacrnopsi-
KEHMS CUMTAETCS AeHCTBUTEIBHOM, €C/IH OHAa COOTBETCTBYET:

* MpaBy MeCTa COBEPIIEHHS AKTa;

* MpaBy TOTO rOCYIapcTBa, TPaXIaHHHOM KOTOPOro ObLUT 3aBelliaTe/lb B MOMEHT CO-
CTaBJICHMS 3aBeLIaHHs WIH CMEPTH;

* 3aKOHY CTpPaHbl, B KOTOPO# Hac/ieIofaTes b NPOXHUBAJI B MOMEHT COCTaBJIEHHA 3a-
BELAHUS WKW CMEPTH;

* [paBy CTPaHBI, Tie HAc/leA0AaTe b HMeI MOCTOSTHHOE MECTO KHUTEIbCTBA B MOMEHT
COCTABJICHHUS 3aBEILIAHUA MITH CMEPTH.

Bewnsie npasa. YHudHKauns MaTepHaIbHO-TIPABOBBIX HOPM TPaBa COOCTBEHHOCTH
Ha MEXIYHapOJIHOM YPOBHE SIBJISIETCS IMPAKTHYECKH HeBO3MOXHOI. OCHOBHYIO poib B
PeryJMpoBaHHH NnpaBa COOCTBEHHOCTH M IPYTHX BEILHLIX MPaB, CBA3aHHBIX C HHOCTPaH-
HBIM TTPABOIMOPSIKOM, HIpaeT Ko/uti3HoHHoe npaso. B KHP, noMumo O61mx nonoxe-
Huit rpaxaanckoro npasa KHP u 3akona KHP 2010 r, geiictByet npuHaTeiii B 2007 1.
crneunanbHblii 3aKoH «O BelIHBIX MpaBax» (B pa3HBIX MepeBOAax ero Ha3BaHHWe 3BYYMT
No-pa3HoMy: 3aKOH O npase cOOCTBEHHOCTH, 3aKOH O 3alllUTe MpaBa COOCTBEHHOCTH).
O61ei KOJUIM3HOHHOM MPUBA3KOI BBICTYINAaeT MeCTO HaxoxaeHHs Beluu. ITpaBo cob-
CTBEHHOCTH Ha JBMXKMMOE M HEABHXKHMMOE MMYIIECTBO W IPYTHE BEllHBbIE MpaBa pery-

¥ Tekcr 3akoHa cM.: http://www.chineselawyer.biz/ru/china-laws/27-adoption-law-of-the-peoples-
republic-of-china.html.

1 Cwm.: [Mepemepexui H.C., Kpouros C. 5. MexnyHaponHoe yacTHoe mpaso. M., 1940.
2 Cwm.: MexayHaponHoe yacTHoe mpaso: ¢b. nok. M., 1997. C. 664—667.
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JIMPYETCSl 3aKOHOM CTPaHbl, B KOTOPOI HAXOAMTCA UMYIIECTBO BO BpeMs COBEpLICHUS
cnenku (ct. 36—37 3akona KHP 2010 ).

[To oTHOLIEHHIO K HEABHAMMOCTH JaHHBII MPUHIIMIT ABISAETCA TOCMOACTBYIOIINM.
3aKOH MecTa HaXOXIEHHMS BelllH ONpeae/iseT coaepXaHue npapa cCobCTBeHHOCTH Ha He-
JIBHJKMMOCTB, MOPSIOK W YCJIOBMSI TNepexoia BelHbIX mpaB. BeulHo-npaBoBoii ctaTyT
peluaeT BOMpOCkHl KiIacCH(UKALMK Belleil, MX JeJieHHe Ha ABHXKMMBIC M HEJABHXKMUMBIE,
€rnocoBHOCTL BBICTYNATh B KauecTBe 06beKTa npaBa cOGCTBEHHOCTH M APYTHX BELLHBIX
npas, colepXkaHHe rpaBa cOOCTBEHHOCTH M APYTHX BEUIHBIX MPAB, MOPSAOK U CrIOCO0b
MX BO3HHKHOBEHHS, NEpexoa U MpeKpalleHus, MOMEHT Mnepexoaa rnpasa coOCTBEHHO-
ctu. Eciu npaBo coBCTBEHHOCTH BO3HMKIIO MO 3aKOHY MECTa HAXOXKIEHHS BELH, OHO
COXpaHAETCS M NPU3HAETCS IPU NepPeMELLIEHUM BellW Yepes rpaHuily. Bo Bcex npaBoBeIX
CHCTEMax MPH3HAETCS SKCTEPPHTOPHAIbHBII XapaKTep BElHbIX [1PaB.

B 3akononarensctBe Kuras naetcs onpeaeneHue BeliHeIx npas: «[loa BewHbIM npa-
BOM B HacTosilieM 3aKOHe [MOHMMAETCs UCKIIIOUYHTEILHOE MPaBo npaBoobiagaTesist Ha-
NPAMYIO PacriopaXaThcs KaKoii-1H60 cOOCTBEHHOCTLIO; K BELHBIM NPaBaM OTHOCATCS
npaBo coOCTBEHHOCTH, NTPaBo y3ydpykTa U obecneunTeabHOE npaBo» (a63. 2 ¢t. 2 3akoHa
0 BeLlHbIX [paBax). OTpULATEIbHBIM MOMEHTOM SIBJISIETCS TO, YTO OINpPEaeaeH 3aKPhIThii
nepevyeHsb BeIHBIX MpaB. [Tpu 3TOM HYXKHO OTMETHTh, YTO MX BCErO TPH, BKITIOUAs TPABO
cobcTBeHHOCTH. MOXHO NMPEANOIOKNTE, YTO TaKas CUTYALIMA CIOXWIACH MO TTPHYHHE
OTCYTCTBHSI HEOOXOIMMOCTH B Pa3BeTBIEHHOIT CUCTEME OrpaHUYEHHBIX BEIHBIX TTPaB B
paMKax COLHATHCTHYECKOTO XO35iiCTBOBAHMSA.

B 3akone KHP 2010 r. nosiBuioch crielManbHOe peryJupoBaHHe OTAEIBHBIX BHIOB
BewHblx npas. Crates 40 3aKkoHa peryJiMpyeT 3a/J0roBbie OTHOLIEHHS («K 3a710Ty TIpHMe-
HSIETCS 3aKOH CTPaHbl, B KOTOPOii TO NPaBO BO3HUKIIO»); CT. 39 — mpasa Ha LieHHBIEe Oy-
Maru («K LleHHBIM OyMaraM NMpUMMEHSI0TCS 3aKOHBI TOH CTpaHBbl, IIe NpaBa U3 HUX OymyT
peanTn30BaHbl, WK MpaBa CTpaHkbl, ¢ KOTOPOii Takue 6ymaru HauboJsiee TeCHO CBA3aHbI» ),

Imasa VII (ct. 48—50) 3akona KHP 2010 r. nocsiieHa peryiMpoBaHHIO NpaBa MH-
TeJUIeKTyanbHOi cobcTBeHHOCTH. OCHOBHOI KO/UTM3HOHHOI HOPMOIi BBICTYTIAET MPAaBo
CTpaHbl, B KOTOpPOii ucnipaiimBaercsi oxpaHa. IpemnoxeHHas hopMyIHPOBKa MOpOXaa-
eT npobieMy TOJIKOBaHMS MOHATHSA «CTpaHa, B KOTOPOIi HCTIpalliMBaeTcsl oxpaHa» (lex loci
protectionis). JlaHHbIi TEPMHH MOXET OTHOCHTBCA M K TOCYIApCTBY, CyI KOTOPOTO paccMa-
TPHMBAET [eJ10, M K rOCYAapcTBY, B KOTOPOM TNpaBoobanaTeb XKelaeT MOJAyYHTh 3alluTy,
M K TOCYAapCTBY, Ha TEPPUTOPHM KOTOPOTO GBUIM HapyIIeHBl aBTOPCKHWe mpaBa. Hopmer
3akona KHP 2010 r. He onpeaensiioT IOPUCAMKIIMIO, HE YKa3bIBAIOT, YTO CTpaHa, Mpeio-
CTaBJISIIOLLAS] OXPaHY, — 3TO CTpaHa, Ha TEPPUTOPHH KOTOPOii «MCMpalliMBaeTCA» 3allIUTa.

Obazameascmea. B Kutae Konm3noHHble HOPMBI, MCTTOJIB3YeMEIE 17151 BeIGOpa mpa-
Ba, MPUMEHUMOTO K JOTOBOPHBLIM 00513aTe/IbCTBAM, 3aKpeIUIeHbl B 3aKOHAaX, a TAKXKe B
pykosoasieit cyrebHoii npaktuke BHC KHP. KiioueBbIM HCTOYHHKOM KOJUTH3HOHHO-
MTPABOBOTO PeryJupoBaHus JOTOBOPHBIX 00s13aTenbeTB siBnstores [papuna 2007 . Vka-
3anHblit akT BHC KHP 3amenun coboit INosichennsi BHC no HekoTopsIM BOTMpocam
npuMeHeHHUs 3aKOoHaA O BHELIHETOProBoM aoropope 1987 ., B KOTOpOM codepXKaluch
KOJUIM3HOHHbIE HOPMBI, HarnpaB/ieHHbIe HA PeTyJIHpPOBaHHE 1OTOBOPHLIX 00S3aTeNIbCTB.

# CneayeT TaKKe OTMETHTb, YTO COXPAHSIET CBOIO chiy 1. V 3akoHa o ueHHbix 6ymarax KHP 1995,
BOCIPOM3BOAALLAA DAL KOUTH3HOHHBIX NMoNoxeHHil AKeHeBCcKoit KOHBEHIIMH O pa3pelieHHH KOJUTH3HIT
3AKOHOB O BeKcenax H uexkax (1930).

* Cwm.: Response of Supreme People's Court to Certain Questions Concerning the Application of the
Foreign Economic Contract Law // URL: http://www.lawinfochina.com
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OGueli reHepalbHOI KOJUIM3HOHHOI TPHBA3KOI JTOTOBOPHBIX 00513aTe/IbCTB B 3a-
koHe KHP 2010 r. sBnsieTcss aBTOHOMMSI BOJIM CTOPOH, NpeAcTasisionas coboit camyio
rubKy1o hopMyiy NpUKperuieHHus, TPpUMEHEHHE KOTOPOi B MAKCHMAaJIbHOM CTENEHH CO-
oTBeTcTBYET 0611eMy npuHUMNY cBoGoabl goroopa. CornalieHHe CTOPOH O NPUMEHH-
MOM IpaBe HarpaeieHo Ha OrnpeaeeHHe 3aKOHOAaTeIbCTBa, MPUMEHHMOTrO K J0rOBOPY.
3akio4yeHHe corjlanieHus 0 IPUMMEHHMOM MpaBe He 00583aHHOCTE, a MpaBo CTOpoH. Ta-
KOE€ coIlallleHHe Heslb3sl CYUTATh CYILECTBEHHBIM YeaoBHeM aorosopa. Ero Henb3s pac-
LIEHHBaTh M KaK HeoOXOAHMOe YCIOBHE I0r0BOpa, CBA3aHHOTO C HHOCTPAHHBIM MPaBo-
nopankoM (cT. 142 OcHoB rpaxnanckoro npasa KHP 1986 r., ct. 126 3akona KHP o
norosopax 1999 r., ct. 3—5 INpasun 2007 ., ct. 41 3akona KHP 2010 ).

[1pu OTCYTCTBUM COrTaLIeHUsI CTOPOH MPUMEHHMOE TIPaBO YCTAHABIMBACTCS CYIOM
HAa OCHOBAHUM COOTBETCTBYIOLMX KOUIM3HOHHBIX HOpM. CoBpeMeHHOE KOJUTU3HOHHOE
peryiMpoBaHHe AOTOBOPHBLIX OTHOILEHHIT OCHOBAHO Ha MPHHLMIE Haubonee TECHOI
CBSA3M*’, KOTOPBIi 3aKperuieH U B MeXIYHApOIHBIX COIAalIeHUsAX, B HALIMOHAJIbEHOM
3aKOHOJaTe bCTBE: «[loroBop noauMHsAeTCs NMpaBy TOro rocyaapcTsa, ¢ KOTOPBIM OH 06-
HapyxuBaeT Hanbonee TecHble cBA3u» (cT. 41 3akona KHP 2010 r.). 3akon KHP 2010 .
HE COIEPXKHUT KOHLIEMLHUH XapaKTePHOTO UCITOIHEHUA.

B orcyrcTBHe BhIOOpa MpaBa CTOPOHaMM TPYAOBOTO J0TOBOPA MPHMEHSETCS CrelHaTb-
HBII KOJUTM3HOHHBII MPUHLMIT, B COOTBETCTBUM C KOTOPBIM KOMIIETEHTHBIM Oy/IeT npaso
CTpaHbl OCHOBHOI aeATenbHOCTH pabotonarens (cT. 43). Takum oGpa3zoM, K TPYIOBBIM OT-
HOLLIEHUSIM TIPUMEHSETCH KOJUTM3UOHHAS NMPUBSA3Ka «3aKOH MecTa paboTtsl» (lex loci laboris).

K norosopam ¢ yuactueM notpeduresieil MpUMEHsETCsl MPaBO CTPaHbl MOCTOSHHO-
ro npoxuBaHus norpeburens (ct. 42). 3akon KHP 2010 . ocofo nmomyepKuBaet, 4yTo
B CJIyyae, «ec/IM notpeduTesb caM BbIOpaI ero, WM eciu npojasell (MCIIOJIHUTEIb) He
OCYILECTBJISIET B CTPaHe MPOXHBAHMA NMOTpeOMTENs KaKOH-TMO0 NesATeIbHOCTH», TO K
clIeJIKaM ¢ ydyacTueM rnotpebureneit MoxeT GbITh MPUMEHEH «3aKOH MECTa MCIIOJTHEHUS
obsizatenbcTBar (lex loci solutionis). Kutaiickuii 3aKkoHoAaTe/Ib OrpaHUYMHII IPHMEHEHHE
npaBa cTpaHbl NOTPeOUTENA TEMH CyYasiMM, KOraa npoiaBel] WiH HCTIOJIHUTEb UMeeT
KaKy10-1160 cBsA3b ¢ JaHHBIM NTpaBonopsiakoM. Heobxonumo ocobo noayepkHyTh ypes-
BBIYAIHO PEeIKOe MCIOJIb30BAHHE KOJUTM3MOHHON NpUBA3KH lex loci solutionis B coBpe-
MEHHBIX aBTOHOMHBIX Koaudukaumsx MYIT.

Yr1o kacaercs onpeneseHMs NMPUMEHMMOTO MpaBa K BHEIOTOBOPHBIM 00si3aTesib-
CTBaM, TO Ha CErOAHAIIHUI IEHb B 3aKOHONATEILCTBE OOJILIIMHCTBA MOCYIAPCTB, B TOM
yucie u B Kurae, 3aKkpervieH KO/UTH3HOHHBII MPHHLIMIT «3aKOH MecTa PHYHHEHUs Bpe-
na» (lex loci delicti commissi) (cT. 44).

Ho koHua 1980-x rogos HU cyaebHas NpakTHKa, HU 3aKOHOATEILCTBO HE NpeiycMa-
TPUBAJIH BO3MOXHOCTH aBTOHOMMM BOJH CTOPOH MO 00sA3aTe/NbCTBAM M3 MPHYMHEHMS
Bpena. CoBpeMeHHBII TIOIXOJ OCHOBaH Ha WHOIT MO3UIIMHK: T1060e 00643aTe/IbCTBEHHOE
OTHOLICHHE, B TOM 4HCJe 0043aTe/bCTBO BHEJOTOBOPHOTO XapakTepa, npearnojaraert
NpaBo CTOPOH Ha BBIOOP MPUMEHMMOTO 3aKOHOAaTeIbcTBa. HekoTopble rocynapcTsa, B
TOM 4yHucae U Kutail, 3aKpenuiu npaBo CTOPOH CaMOCTOSITEIbHO M30paTh MPHUMEHHUMOE
NpaBo: «...N0cJAe BO3HUKHOBEHHS CMopa CTOPOHbI MOTYT H30paTk npaBo, KoTopoe OyaeT
MPHUMEHATBCA K JeTUMKTHBIM 00sA3aTebcTBaM» (CT. 44).

» Cm.: Wang Hui. A Review of China’s Private International Law During the 30-year Period of Reform
and Opening-Up // Working Paper Series Ne 002. Asian Law Institute, 2009. P. 3 // URL: http://www.law.
nus.edu.sg/asli/pdf/WPS002.pdf
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B Bonpocax BeiGopa npapa 1o AEJMKTHBIM OTHOLUEHHMSIM B cyaebHOIl npakTHke
cOpPMHPOBATHCH MPE3YMIILIMH «001IEro rpaxaaHcTBa» M «00uIero noMULHIH». OHHU
3aKperuieHbl BO MHOTHX coBpeMeHHBIX Konudukauuax MYII, B Tom yncie u B 3akoHe
KHP 2010 r: «ITpaBa u ob6sa3aHHOCTH 1Mo 00s3aTeIbCTBAM, BO3HUKAIOIIMM BCJIEICTBHE
NMPUYHMHEHHUSA BpPeia, eC/IM CTOPOHBI HMEIOT MECTO XKHUTEIbCTBA HJIH MECTOHAXOXKIEHHUE B
OJIHOM rocyapcTBe, OrNpeie/igoTces IPaBoOM 3TOro rocyaapctsar» (cT. 44).

AxHanuz HopM 3akoHa KHP 2010 r. cBHaeTeIbCTBYET, YTO KMTAWCKMIi 3aKOHOIATE b
MOLLIe] MO MYyTH YacTU4YHOMH aBTOHOMHO#N koaudukauuun MYII: B onHoMm 3akoHona-
TeJIbHOM aKTe COJepXKaTcs MOJOXEHHS, Kacallluecs KOUTM3HOHHOIO peryJiMpoBaHus
rPakIaHCKO-TPAaBOBBIX OTHOLIEHHII ¢ MHOCTPAaHHBIM 3JIEMEHTOM, BOMPOCOB Haciel-
CTBEHHOTO, CEMEHOTr0 MnpaBa, TPYAOBbIX OTHOILUeHHI. HecOMHEHHBIM TOCTOMHCTBOM
3akona KHP 2010 r. sBnsercs ycuneHue 3aliuThl cnaboii cropoHbl, Gosmee THOKMIA
MOAXO MPH PeleHHH BOMpoca JIWYHOIO 3aKOHA MHOCTPAaHHBIX OpraHM3allMii, a Takxke
BO3Be/leHHUe NMPHHLMUIA TECHOI CBA3M B OOIUMIT MPUHLMM /UIS BCEro KOJUTM3HOHHOIO
npaBa KHP. YctaHOoBIEeHO KOJUTH3HOHHOE peryMpoBaHHe GpayHO-ceMeiHbIX, Hacel-
CTBEHHBIX, TPYAOBLIX OTHOLUEHMIT, BELIHBIX MPaB, JONOBOPHBIX H BHEIOTOBOPHBIX 00si-
sarenbeTB. Bonpocel MITTI uckmioveHsl u3 cdepwl aeiicteua 3akona KHP 2010 ©. Oto
MOXKHO CYMTaTh HEIOCTATKOM KHTaiickoro 3akoHa. C Hauana 80-x ronos B Mupe 060-
3HAYMIACH YCTOWYMBAs TeHACHLMSA NMPHHUMATh KOMIUIEKCHbIE aBTOHOMHBIE 3aKOHBI O
MUII/MTITI. O6benuHeHHe 3THX BONPOCOB B OHOM 3aKOHOIATEJIBHOM aKTe CIIpaBeji-
JIUBO cuuTaercs 6osee y10OHBIM M IPAMOTHBIM.

3akon finonun «O0 00MKX MpaBHIAX MPHMeHeHNs 3aK0HOB» oT 1898 . Ne 10 (B penakumn
ot 21 mons 2006 r.) (nanee — 3akon Anousu 2006 r.). OCHOBHBIM HCTOUHMKOM KOJUTH3HOH-
HOTO 1paBa B SIMOHMH 10 MPUHSATHS HOBOI penakiun 3akoHa Anonun 2006 r. 6bu1 3aK0H
«06 0OLIMX MpaBHIAX MPHUMEHEHHS 3aKOHOB» 0T 1898 . Ne 10, [TepBoHaYaNBLHEII TIPOEKT
3akoHa 6bu1 puHsT ewte B 1890 . BMecTe ¢ [paxnaHckum Koaekcom SmoHMH, HO B CHITY
Tak M He BcTynua. Obpasuom wis 3akoHa 1898 . Bo MHOroM nociayxun BeoaHslit 3aKoH
K [epMaHckoMy rpaxaaHcKomy ynoxeHnio”’. B 3akon 1898 . HeOIHOKpaTHO BHOCHIHCh
u3meHeHuss. Haubonee cylecTBeHHbIE M3 HUX, OTHOCAIIMECA K OpayHbIM M CeMEHHBIM
OTHOILIEHHAM, ObLTH BBelleHbl 3aKOHOM OT 28 uioHs 1989 1. (BcTynmi B cuiy ¢ | ssHBapsi
1990 r.). [NpuuaTHe 3TOM peaakunu 610 obycnosneHo patudukaumeit Anonneit Kou-
BeHMM OOH 1979 1. 0 TMKBUAALIMK BceX (DOPM TUCKPUMHHAILIMM B OTHOLIEHWH XEH-
wuH?, JU1st TOro 4yTo6B! OLEHHTD JaHHBIE H3MEHEHHS, CIEAYeT YYUTHIBATh, YTO MEPBOHA-
yaubHO 3akoH 1898 1. 6e3yc/IOBHO OTAaBa MPeAnoYTeHHE THYHOMY 3aKOHY MYyXa.

3akoH 1898 . ABNAeTCA OHUM M3 CTapeHIINX KOJUTM3HOHHBIX AKTOB B a3HAaTCKOM peru-
oHe. OH oKa3al BIMsHHE Ha KOJUTM3HOHHOE PeryJMpoBaHHe IPYTHX CTPaH, HarpHuMep Ha
pa3BUTHE KOJUTH3HOHHOTO npaBa HOxHoit Kopen. AMOHCKHIT 3aKOH OCTATOYHO MOIPO-
6eH, XOTs OCHOBHOE BHMMaHME YIEISeTCs TOMLKO BOMPOCAM JHYHOIO CTaTyTa M ceMeii-

% Cwm.: Pamzaiiyes J1.9. OCHOBHBIE HOPMbI MEXIYHAPOAHOIO YACTHOTO MpPaBa, MPUMEHsAEMbIE B OT-
JeNbHBIX KaNMTATHCTHYeCKHX cTpaHax // CoopHuK nHbOpMAUMOHHBIX MaTepHanoB. Bein. 17. M., 1965.
C. 15-17.

Cwm.: Tpaknanckoe ynokeHue [epmanum = Deutsches Buergerliches Gesetzbuch mit
Einfuehrungsgesetz: BBoA. 3aKoH K Ipaxi. ynoxeHuio; nep. ¢ HeM. / [B. BeprmaHH, BBel., coct.]. 3-e u3a.,
nepepa6. u gon. M., 2008.

# Konsenuus OOH 1979 r. o aukBuaanuy Beex opM IMCKPHMHHALIMK B OTHOLIEHWHW KeHIIHH //
http://www.un.org/ru/documents/decl_conv/conventions/cedaw.shtml
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HbIM OTHOLIeHuAM. CrietndH4YecKoil YepToii 3aKoHa AB/ISeTCA PacIojiokeHne HopM o0
OB1IMX HHCTUTYTAaX KO/UTM3HOHHOTO MPaBa B 3aK/IH0YHTEIbHBIX MOIOXKEHUSIX ITOrO aKTa.

HeobxonmumMo Takxke OTMETHTD, uTO SlnoHus patuduuKHpoBana mecTh [aarckmx KoH-
BEHIIMH (B 4YacTHOCTH, [aarcKyio KOHBEHLIMIO O MpaBe, NPUMMEHHMOM K AIMMEHTHBIM 005-
3aTeJIbCTBAM B OTHOILEHHMHM JeTeil, oT 24 okTsabpsa 1956 ., KonpeHnuuio 1973 r. o npase,
MPHMEHHMOM K &THMEHTHEIM 06s13aTenbeTBa”, KoHBeHIHIO 1961 I. 0 KOJUIM3HH 3aKOHOB,
Kacatouuxcst popMbl 3aBeluarTesibHBIX pacriopsukeHuii’'). HacneactseHHoe npaBo, Kak M
OpauHO-ceMeiiHOe, — 9TO OCHOBHasA 00/1acTh BO3HHKHOBEHHA «XPOMAIOILIMX OTHOLUEHHIi».
B noktpuHe orMevaercs, 4yTo caMbiMH 3P PEeKTHBHBIMH CIOcobamMu YMEHBbILEHHS YUCia
TaKMX OTHOLLEHHI{ BBICTYNAIOT FAPMOHM3ALIMS HALIMOHATBHOTO KO/UTMH3HOHHOIO MpaBa
YHH(MMKAUMA KOUTH3MOHHBIX HOpM. MeXIy TeM YHUBEPCATbHBIX MEXTOCYIapCTBEHHBIX
coryialleHuii B cpepe MeXAyHAPOAHOIO HACEICTBEHHOTO MpaBa NMPUHSATO HEMHOTO.

B o6wem u uenom 3akoH SAnonun 2006 . BOCTIPHHSA CTPYKTYPY M cOlepXaHHe 3a-
kKoHa 1898 r, Ho ycraHOBWI DoJiee IeTallbHOE M COBpeMeHHOe peryiupoBaHue. Ocoboe
BHHMaHHe YeJsgeTcs BOIMPOcaM MEXIYHAPOJHOI0 CEMEHHOro npasa M 0bA3aTe/IbCTBaM
JDOrOBOPHOTO M BHEJIOTOBOPHOTO xapaktepa. B pemakumu 3akona fAnonuu 2006 r. Ge3
HW3MEHEHHI OCTaB/IEHBI CT. 2 (BCTYIUIEHME 3aKOHA B CHIY), CT. 3 (0ObIuHOE npaBo), cT. 13
(BeliHbIe MpaBa), cT. 17 (rpaxnaHcKoe npaBoHapyileHue), 1. 24—32 (Ko/LTH3MOHHOE pe-
IYJIHpOBaHHE OpayHO-CEMENHBIX OTHOLLEHHIT), CT. 36—37 (KOJLTM3HOHHOE PeryIMpOBaHHe
HacnenoBaHus), 38—43 (nonoaHMTeAbHBIE MpaBuia). 3akoH 2006 L. COCTOMT M3 TPeX [J1aB
(oO1Me mpasBwia, o0lLHe MPaBWIA LIS 3aKOHOB, 00111Me NpaBwWia O MPUMEHUMOM TIpaBe).

Imaga I («O6u1me npaBuiar) coaepAkuT B cebe BCero M CTAThIO |, OnpeaesiouLyio
OCHOBHYIO 1ie/1b 3aKOHa: «/laHHbIN 3aKOH TNpeaycMaTpuBaeT oOlMe paBuiIa Wist MpH-
MEHEHMS 3aKOHOB». DTa HOpMa SIBJISIETCS1 HOBOM 10 CpaBHEHMIO € paHee AeiicTBoBaBLIEi
penakuueii. [71. 11 («O61me npaBuia wisi 33aKOHOB» ) COCTOMT M3 IBYX HOPM (cT. 2—3), KO-
TOPBI€ MOTHOCTHIO MOBTOPSIOT noJioxkeHus 3akoHa 1898 r. Cr. 2 3akoHa Anoxuu 2006 r.
3aKpeIUIseT, YTO 3aKOH BCTYMaeT B CMy nmo uctedeHuu 20 aHeit mocne AHA ero oduim-
aTbHOrO ONMyOJIMKOBaHMSA, 3a UCKIIOYEHUEM CJIy4YaeB, KOT/la 3aKOHOJATeNb NpeaycMo-
TpeJl HHOe BpeMsi Uil BBeaeHUs ero B aeiictBue. CT. 3 mpsiMo npoBo3riauaeT obbiyai
CaMOCTOSITE/IbHBIM HCTOYHMKOM sinoHckoro MYTI, T.e. onHHUM M3 OCHOBaHMIi OTipenesne-
HMS MpaBa, IPUMEHHMOTO K TPaXI1aHCKO-TPABOBBIM OTHOLLIEHUAM, CBA3aHHBIM C HHO-
CTPaHHBIM npaBonopsiakoM: «O6bp4au, KOTOpBIE He MPOTHBOPEYaT IMyOJIMYHOMY TIOpSII-
Ky WIH J0OpBIM HpaBaM, HMEIOT TAKYIO Xe CHIIY, KaK M 3aKOH, IOCTOJIbKY, MOCKOJIbKY
OHM TMPH3HAIOTCS MOJ0XKEHHUAMH 3aKOHOB M PaCTIOPSLKEHMIT WM OTHOCATCS K BOMPOCaM,
KOTOpPBIE He MpeaycMaTpUBAaIOTCA 3aKOHAMM MJTH PaCIIOpsSKeHUAMM»,

Imasa 111 («O61me npaBuia 0 NPpUMMEHUMOM TMpaBe») BKJIOYaeT B cebs ceMb pasze-
J10B: (hu3Myeckue auia, 00sa3aTeNbCTBa IOTOBOPHOTO XapaKTepa, 1pasa in rem W Ipyrue
BEllIHbIE MpaBa, 00A3aTeIbCTBA BHEJAOTOBOPHOIO Xapakrepa, OpayHO-ceMeiHbleé OTHO-
LIeHHsI, HacJeOBaHKe, IONOIHUTEbHbIE paBuia. [1pHHUMNHATBHO 0COOEHHOCTHIO
cTpykTypbl 3akoHa fAnonuu 2006 . 1o cpaBHEHMIO ¢ IPYTHMH COBPEMEHHBIMH aBTOHOM-

¥ Cwm.: Taarckas KOHBEHLMA O Npase, NPHMEHHMOM K QTHMEHTHBIM 0053aTe/IbCTBAM B OTHOLLIEHHH
neteit, o1 24 okTabpa 1956 1. // MexayHapoiHbie akThl 0 papax 4yesnopeka: ¢b. 10kK. / coct. B.A. Kapraiu-
kuH, E.A. Jlykawmesa. M., 2002. C. 203-216.

¥ Cwm.: Taarckas KOHBEHLHs O NpaBe, MTPHMEHHMOM K ATHMEHTHLIM 00s3aTe/IbCTBaM, OT 2 oKTAGps
1973 . // http://www.zonazakona.ru/law/abro/282/

' Cwm.: MexayHaponHoe yacTHoe npaso: ¢6. nok. M., 1997. C. 664—667.
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Mpaso B coBpeMeHHOM MUpe

HbIMH Kogudukauuamu MYII seasercs pacnonoxeHue obIIMX HHCTUTYTOB KOJUTH3H-
OHHOTO npasa B KoHLe 3akoHa — B pa3a.VII ra. 111 (ct. 38—43). LlenecooGpa3Ho, oaHakKo,
HayaTh CBOI aHAIM3 HMEHHO C 3THX MOJOXEHWI, TIOCKOIBKY OHH 3aKPETIsAIOT Peryau-
poBaHHe OCHOBHLIX HHCcTHTYTOB MYTI.

Ob6uwue noaoxcenua. Ct. 41 3akona Anonuu 2006 r. npenycMaTpHBaeT BO3MOXHOCTh
NPUMEHEHHS TONBKO 00pPaTHOM OTCBUIKH (T.€. OTCHUIKH K SIMOHCKOMY rpasy). JlaHHoe
3aKOHOJaTeNnbHOE pelleHHe 00yCcIOBIeHO NMPAKTHYeCKOil LenecoobpasHocTeio. Ha ce-
FOOHALIHUI 1eHb MHOTHE TOCYAApPCTBA MPUMEHSIOT HHCTUTYT OTChUIOK B OTpaHWYEH-
HOM 00ObeMe, yallle BCEro MpU3HaBas TOJBLKO OOPAaTHYIO OTCBUIKY M OTKa3blBasiCh OT
OTCBUIKHM K TIpaBY TpeThero rocyaapctsa. [IpuunHa naHHOro noaxona — MpaKTHYECKas
1eecoobpa3sHOCTh: 0OpaTHast OTChUIKA MO3BOJIAET CYAY Ha 3aKOHHOM OCHOBaHHH TNpH-
MEHATh CBOE COOCTBEHHOE MPaBo, YTO YNPOILAET Mpoliece paspelneHus cropa. Odpat-
Hasl OTCHUIKA MO CYLIECTBY MpPeACTaBIseT cobOil IeralbHyI0 BOSMOXHOCTb OTKA3aThCs OT
NpMMEHEHUs MHOCTpaHHoro npasa. OTChUIKA K MPaBy TPEThEro rocyaapersa, Haobopor,
YCIOXKHSIET TIpollecc BbIOOpa COOTBETCTBYIOILIETO MPABONIOPSIKA.

Yro Kacaercst OrOoBOPKH 0 nyOiiHuHOM nopsizike (order public), TO SINOHCKHIT 3aKOHO-
narenb B CT. 42 3aKperu HEeraTHBHbBIIT BADHAHT OTOBOPKH, COTIACHO KOTOPOMY «HOpMa
MHOCTPAHHOTIO MpaBsa, Mojuiexallas IpUMeHEHHNIO, He MPUMEHSIETCS B MCKTIOUMTEbHBIX
cIyyasix, Koraa noc/aeAcTBUs ee TPUMEHEHNS SBHO MPOTHBOPEYHIN Obl OCHOBAaM TPaBo-
nopszaka Snonun». Takum obpaszom, npuMeHeHHe HHOCTPAHHOTO MPaBa Ha TEPPUTOPHH
AnoHUH MOXKET ObITh OrPAHHYEHO € MOMOLLIBIO OTOBOPKH O NnydnnuHoM nopsiake. Otka3s
OT MPUMEHEHWSA WHOCTPAHHOTO MpaBa BO3MOXEH JULIb B MCKIIIOUUTENBHBIX CIy4asx,
KOI/la TAKOE MPUMEHEHHUE MOXKET MPHUBECTH K MOCAEACTBUSIM, SIBHO NMPOTHBOPEYALIUM
OCHOBaM Mpasonopsiaka (mydauaHomy nopsaaky) Snonnu. OcHOBLI TpaBoNoOpsIaKa (Imy-
GINYHBII NOPAIOK) — 3TO OCHOBHbIE HaYala, PHHLIMITB IMOHCKOTO 3aKOHOAATE/IbCTBA.
Camo mno cebGe pa3nuyue HOPM AMOHCKOTO H WHOCTPAHHOTO TPaBa He MOXET CIYXHThb
OCHOBAaHHMEM U1l OTKa3a B MPUMEHEeHWH WHOCTpaHHOro rnpasa. OTKa3 B MPUMEHEHHH
HOPMbI HHOCTPAHHOTO TIPaBa HE MOXKET OBITh OCHOBAH TOJBLKO Ha OTJIMYMM TPaBOBOii,
MOJMTHYECKOH HJIH S5KOHOMHYECKOIT CHCTEMbI COOTBETCTBYIOIIETO HHOCTPAHHOTO TOCY-
JlapcTBa OT MPAaBOBOIl, MOJIMTUYECKONH WIH 9KOHOMHYecKOi cucteMbl Anonuu. Ecnu B
pe3ysbTaTe MPHMEHEHHS OTOBOPKH O MyOIIMYHOM MOpsi/IKe HHOCTPaHHOE MPaBo He Mo~
JIEKHT NPUMEHEHUIO, TO Npoben B peryIMpoBaHUH BOCTIONHAET AMOHCKOE MPaBo.

3a paMKaMH AMOHCKOTO 3aKOHA OCTATHCh BOMPOCH! KOJUTH3HOHHOI B3aMMHOCTH, BO-
npoc 006 obxoze 3aKkoHa U KBATU(DHUKALIUK NIPABOBBIX MOHATHIA, HEe MPEIYCMOTPEHO pery-
JIMPOBaHHE CBEPXHMIMEPATHBHBIX HOPM. DTO 10CTATOUHO CI0XHBIE MpobieMbl (ocobeH-
HO Kacaloliecs BOTpocoB 00xoaa 3akoHa U KOHGIMKTA KBalu(HKalIHii) H OTCYTCTBHE
MX PaBOBOTO pPeryiupoBaHus, Ge3ycioBHo, npeactapiaser coboii Gonbluoii npoben B
konudukaunn MYTI. Jaunsiii npoben «peuenuposan» u3 3akona 1898 . [o kakoii-To
NPHYHUHE ATOHCKMUII 3aKOHOATE/b He cuesl HeOOXOAMMBIM YCTAHOBUTH PELIEHHE ITHX
npobiaeM B HOBOIT penakLiy 3akoHa. HeobxoaMMo oTMeTHTB Takoke, YTO TTABHBIM HEl0-
ctatkoM 3akoHa Simonun 2006 1. ABNAETCS O0TKA3 OT 3aKperUieHHsa KpuTepus Haubosee
TecHOI cBsI3M Kak obuero npuHimuna MYTI.

CyGsexmut MYII. Cornacto 1. 1 ¢T. 4 3akoHa Anonun 2006 1. THYHBIIT 3aKOH QH3H-
4YeCKOro JIMLA NOHUMAeTCsl KaK 3aKOH rpaxiaHcTsa (lex patriae), T.e. NpaBOBOIi CTATyC
JIMLIA OTIpeneseTcsl 3aKOHOAATeTbCTBOM TOTO TOCYAAPCTBA, Ybe IPAKAAHCTBO 3TO JIULIO
umeeT. B n. 2 ¢1. 4 ocobo noauepkuBaeTcs, 4To ecyiu husnuecKoe JIULO, KOTOPOE Co-
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