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Ce o6o4a roJrKoBa H ue y KoHcrlrryqt4 o H Horo cygbn " "

|prsHaHre reoprefi npaBa AhcKpel{LloHHoil enacru 3a cyAbsMh npe.qcraBnfler
orpoMHyro npo6levy Mfl nonvruqecrofi Teopvt . Ora npo6neMa cBF3aHa c nervl_
ThMHocrbho raroil cyAeftcroil Bflacrh B AeMoKparh,lecroil cr4creMe. hrr,,enuo eror
acneKT O6rqcFrger HaK€Lr CfropoB o cyu{ecrBoBaHyM.l,r/cKpellhoHHOil enacrvl. Cy_
,qeicran Bflacrb He cBoAt4Tctt rorbKo K noJrHoMor{tio Ha rorKoBaHue, nocKorbKy oHa
npoFBnflercs raKxe e ssr60pe rerira gra o60cHo BaHtAA pelrjeHhn, B oLleHKe sa<roe,B oflpe.B'eneHnh cyMMbl AeHeXHoro BoSMeU]eHiln LA+V BnAa yFonoBHO;o HaKa3aHfiF,
oAHaKo e Haulefi AvlcKyccltt l rrlst 6y4ev roBopr4Tb hMeHHo o6 rHrepnperaqroHHorZ
Bracrlr cyp.bv.3ro oco6eHHO BaXHO B Bonpocax KoHcrhryL{' loHHofo KoHTporq 3aKo-
HOB, nocKorbKy 3AeCb cyrqbr oLreHb peAKO 3aHilMa0TcR r43yqeHHeM BonpocoB sarraHnil onpeAereHheM pasMepa Bo3MeuleHun y6uruoe.

flpo6nevy cygeicroil cso6o4sr MoxHo cBecrh K cneAyou_leMy Bonpocy: ceo6o-
'qeH nH cyAbq ,qaBarb ronKoBaHue reM TeKcraM, Koropbre oH AorxeH nprvennts?
Taxofr cnoco6 paccMorpeHilff Bonpoca (c ucnolusoBaHheM BBeAeHHoro Keruge-
HOM BecbMa noyqHTerbHoFo npol4BOnOCTaBreHLrF AByX ThnoB reoprfi) crafl Knac-
cr.lecruu.l CropoHHu<14 otrHoro rvnareopvlfr 4onycrarol , lro nro6ofr re<cr o6laga_
er eAHHcrBeHHo (BepHblM> 3HaqeHVleM, v1 cygbe ocraercs pacKpbrrb ero gHaqeH14e
c noMoulbro coorBercrBylou$4x MeroAoB. Ta<Nvr o6pasona, TorKoBaHfie ecrb QyHK_Llhq cogHaHhg' a peSynbrarbr roIKoBaHVfr Moryf 6utru ucrnuHjtMtA vnn floxHbtMti.z
CropoHHnxh Apyroro rhna reopnfr yreepx4aol qro reKcr He o6na4aer hHbrM sHa-qeHheM, KpoMe rol-o,.Koropoe 6uuo onpeAeneHo cyguefi. f100rovy ronKoBaHL4e
ecrb t4cKlror{hrerbHo eyHrqun eonu.

x. Bege,ns npeMaraer HaM BapHaHT nepBoro re3hca v npvl*o}Vr HeKoropbre
He6eccnopHble apryMeHru. f lpexAe Bcero, oH He cqr4Taer npr4eMneMbrMu o6a Ha-
3BaHHbrx Bbrue reshca B HX KapHKarypaoil u HareFrofi @opve. flepeurfi re3fic (rorro_
BaHhe KaK aKT nOSnaHun) co,EepxHT e ce6e BHyrpeHHee nporhBOpeLthe, nocKoJrbKy

*Tponep Mru:ers-noqerHui npo@eccopyH14Bepcfirera fiapr.lx-'10 HaHrep (flaprax-yscr).-- Troper M. La liberte d'interpretation du juge constitutionnel// Interpretation et droit/ sousla dir. P Amselek. Bruxelles, 1gg-5.
flepeeoA c Qpanq, M. B. AHroHoea (mantonov@hse.ru).
1 Kelsen H. Th6orie pure du droit. paris, .1962. p, 453. - cp.: Troper M. Kelsen, la th6orie del'interpr6tation et la structure de l'ordre juridique // Revue iniijrnat-ionare de philoiophie. iget .N 138. P. 518 (crvr. nepeBoA B HacronuleM us1anii. _ I1puu. nep.).

Dworkin R. No Rightanswefl //Law,Moralityand Society. Essays in Honourof H. L. A. Hart.Oxford, 1977' P 58; M'ichaut r. U'nonne relonse n'est-elte qu'une il lusion? // Droits. -l9gg.
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oH ocHoBaH Ha ilAee (i lcrrlHHoro> cMblcfla, KOTOpblfi MOXHo onpegenilTb ro1rbKoqepe3 oTcbrnKy cyAbr4 K TeKcry. Bropoil reshc (rolroeaHre KaK BoreileueneHne)HecocrofiTereH, nocKonbKy He nphgHaer MHoroqficfleHH'e c.qepxrn cy,qetzcrofrceo604sr, oco6eHHO Te cAepKl4, KOTOpbre conpqxeHbr c rpaMMaruqecKfiMr4 KOh_crpyKrlhq Mr4 H nocnegylou1r4M KoHrponev cyge6H urx peu enri.
Be,qeru raKxe cq,Taer, qro cne.qyer orKa3arbcfl or apryMeHtoe, o6urvHo BbrABr4-raeMblx B 3aulhry Teoprlv ronKoBaHhsr KaK no3HaHVq:}Tn apryMeHTbt ocHoBaHbt HaoqyuleHhqx caMhx cygeil, Koropbte qyBcrBytrcr ce6q cessaHHbrMLr e ceoei AeflTenb-Hocrl4 no ronKoBaHrlo reKcroe' GropoHnrKureopvrlToJrKoBaHils KaK Boflen3bfiBre-Hhq Bospaxanr hM TeM, qro raKoe oulyu{eHre e gefrcrenrenbHocfl4 ocHoBaHO Havnntosl*A. Ho o6a BapuaHTa apryMeHTarlvlvl He Moryr npofirur recra Ha QanscuQr,r_KaLlfi lo H oKa3HBaoTcq HenpHeMreMbtMH.
C yuerou sThx noroxenuil Begelb nphAyMan oqeHb xrrpufi Te3L4c o6 Vct*a-HOCTHOM sHaqeH,r'r reopnft a npaeoaoil chcreMe. eror reshc oH npilMeHfin K npo_6leve roJrKOBaHhfl: Teophg MOXer cqhrarbcrr vcrvilnoil,ecrH oHa ueo6xognva 4rno6ocHoeaHrs lopl4Atlt lec<ofr nparrw<u.3 Tarcuu oop""o",-iuopr/fl ToJlKoBaHhfl KaKnosHaHhq 6y4er "tAcrt'tHHoil, no ocraroqHoMy nphHr_tl/ny. era reophff MeHee ,roxHa,LreM BTOpaq' nocKonbKy hMeHHO OHa o60cnoBbrBaer cygefrcryro npaKTrKy, KOTOpaFneo6xognnao shxAercF Ha cr nnorwrecKoM rraraQe. *coqrun"nufl QyHKrlr4ff npaBat/ AoBephe K npaBoBoMy nopFAKy o6ecne,Jfiaalorcq HaMHoro nyque... rev cypse[,roropslil 6oluule Bephr B Harhqre orpaHilr.reHuil npx ocyulecrBreHfiLr ero MrAcc]AtA,no cpaBHeHulo c cyAbei, <oropuril Bephr B To, r{To o6,rralaer MaKcuMafibHoi ceo_6oF,ofr".

Taxoi xoAAoKa3arerbcrBa rpe6yer HeKoropbrx KoMMeHraphee. co MHo'/Mfi no_roxeHfigMH erofi reopun Heo6xo4rMO Cor-racfiTbcrr, oEHaKo oHa HIDK!,aerc9 B yrorJ_HeHW onpeEeneHHbrx HnaHcoe. l- lo4repKHeM, qro apryMeHrallun Begena BeAerK CyUrecrBeHHO HHbrM pesyabraraM, qeM Te, K KOTOpbTM oH norara n npuilru. cy4unBephr B TO, r{To Ha ero ceo604y BbrnonHeHfin cypefrcroh uuccun Haflaraprcg cy_u-{ecrBeHHbte cgepxKH, r,1 3TOT Qarr na.nnercq apryMeHroM cKopee B nonbsy reszcao rojlKoBaHVA KaK Boreh3bFBfieH!4H, treM B nonb3y nporr4BononoxHoro re314ca.( 1 ) B g,cKyccuu o6 HcrttHHocrtl roro vnvApyroro reshca cfle4yer orKasarbc, orapryMeHToB' 3ahMcrBoBaHHblx h3 nchxoJlo rurtt cygeil, or t/x ou-lyu-l enviil nnuroxHbrxnpe'[,craBnesui. 3ro cBfi3aHO He rojrbKo c reM, qro rEaHHble apryMeHTbr nport4Bo_peqar Apyr Apyry v .qro v1x HeBO3MOXHO AOKa3arb. Bnpovev, Herbss cKa3arb, qro
oHu nefirpalH3ytor Apyr Apyra, nocKorbKy o6a pnga apryMeHroB frBrnrorc' pas-HonnaHoBblvu. Eclu cyAbn yrBepxgaer, qro ou{yulaer ce6q cesgaHHbrM, u ecrjvleMy yKasblBaor Ha ro, qro oH BperJ To ol4 ABa apryMenra Heilrpanr3yor Apyr Apy_ra u He Moryr 6urs nposepeHbr. Ho, r cvactbto, rq4cKycct4fi Or.teHb peAKO BeAercffB OT.M nnaHe' Kar npaau-nbHo nruer BeAeru, Ha yrBepxAeHue, KoHcrarL4pylou_ieeonpeAeneHHoe ou-lylqeHhe cygbt4, Bo3paxaor c noMou-rbro Apyroro yrBepxAeHrfl,
co[racHo KOTOpoMy cyAbs eBnfierce xepraofi unnneuu.3Aecu ABa apryMeHra Henporr4Bopeqar Apyr lpyry. orN 4ee nponosrll_|/h He FBjtrrrorcq KoHTpaAhKTOpHbrM14:
TOT, KTO 3aulhqaer reshc o6 nnnrc,enn, He orpLlqaer roro, qro cyAbfl ficnbrrbrBaer

3 vedel G' Le conseil constitutionnel, gardien du droit positif ou d6fenseur de la trans-cendance des droits de I homme // T\Qorieitpratique dtg6;;;;"-ftnt constitutionner/ ed.I Marshatt. La Garenne-Cotombes, 199t. p 51i.
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ou-lyuleHhe cBflsaHHocrH. CropoHHt4K BToporo reguca yrBepxAaer ronbKo ro, r.tro
AaHHOe OUlyqeHHe He coorBercrByer 4efrcraurerbHocrr/. Teshc o6 0qyuleHy;.4 cy-
Abh 9Brtlercq HenocpegcrBeHHo ncuxororHLtecKnM, Ho ,| Tegilc o6 unntr,sulA TaKXe
flBrfiercff ncHXoIOt-Hr1ecKr,1M, xorn h KocBeHHO, U6O OH OTHOCI4TCn He K qyBCTBaM,
a K oKp\DKahou{eil gefrcrehrerbHocrLi. VraepxgeHile cyAbr4 Llcrr/HHo, ecnh oH r,4cnbt-
TblBaerro ou-lyu{eHre, o KoropoM roBopt4T. Testac o6 unnrc,etA,A qBrffercq HcllHHbtM
|/1 B ToM cnyqae, ecnh cyAbe 4efrcrerrenbHo ilcnbrrbrBaer ou-lyu-leHr{e cBFsaHHocrLl
v ecnv e geilcrerrerbHocrh cyAbF o6lagaer cso60gofr, o roropofi h He Aorar,br-
BaerGR. cnegoearelbHo, yrBepxAeHHe CyAbr4 HeAOKasyeMO, nocKorbKy o6 rcnur-
TblBaeMblx cy4sefr oulyu{eHhqx Mbr MoxeM 3Harb roJrbKo no yKaBaHhFM ororo xe
caMoFo cyAbH; Te3nc o6 unnasur He MOXer 6Urru gorasaH Afl 'A npoBepeH qepes
$arucrQraraqnlo - oror reshc roxeH B cryqae! ecnu cy.n,bq geilcrerrelbHo cBs-
3aH, Ho llcrnHeH a o6parHov cnyqae.

Ecnu n1c<no orKasarbcq or on4x apryMeHroB, To rolrbKo no roil npuqhHe, qro
ou-{yuleHhs cyAbt4 He Aa}oT HLlKaKOro.qoKa3arerbcTBa pearbHocTh ero Bnacrh; Herb-
Sfl OnpeAefif iTb, gBrflercfl nv AaHHOe O[{yuleHhe ocHoBaTerbHbtM tl lh unn}o3oo-
HbrM, Ao roro, KaK 6y4er hccreAoBaHa geficrerrerbHocrb cava no ce6e.

(2)  Teopnr ronKoBaHnq KaK nosHaHHR, 6eccnopHo, Henpf ieMf leMa. l lporre erof i
reopLil.4 MOXHO BbtABr4Hyrb MHoxecrBo apryMeHTOB. Ka< HanorvrhHaer Begenu, gaH-
Haff Teoprls nph3blBaer i lcKarb npeAnoraraevsti l "yrctrnHutfi, cMbtcl reKcra npll
noMourt4 HeCKOIbKt4X MeTOAOB, KOTOpbte npr4Bor0,FT K OnpeAeneHHbtM pesynbraraM.
Ho ero pa3HonnaHoBbte pesynbrarbr, t4 Her i lHcrpyMeHTa, roropstfi noseorur 6ur
cAenarb esl6op Mex.qy HVMIA. AauHaq reopLlff coBMecrLlMa c pa3HbrMt4 KoHuenllLjs-
M14 <CMblcra>, nocKolbKy cMbtcJt Moxer 6srru pe.qyqilpoBaH K HaMepeHulo ero aBTo_
poe. Paanurv o6paeou cMbtcr Moxer 6urru pe4yqilpoBaH r o6lerrheHoMy cMbrcny
caMoro TeKcTa,  HeSaBi lcL lMoMy oT HaMepeHi l f l  aBTopoB, Ho SaBhct4MoMy oT 3HaLte-
Hllt l ctloB e o6utpeHHoM nsbtKe vnIA B rc,pv41a,recrofi TepMUHonorvt , or couranugofi
vnv non, rLAqecroi QyHrqmu reKcra lu6o or Mecra sToro reKcra B HopMaruanoil
cilcreMe.4 l l0cro.nury raxguril u3 erux BapfiaHToB, B CBOIO OHepe,qb, noABepxeH
MHOrOLthcIeHHbtM t/HTepnpeTaquflM, TO KaXeTCrr, rlTo hAeq o eAuHcTBeHHOM <rlc_
TtlHHOM CMbtCre) nonpocry flr4tueHa ra<ofi-lr,t6o 3HaqhMocrt4. Kpove roFo, TeopLlg
TonKoBaHhF KaK nosHaHun npvBoEtAT K perpeccy e 6ecroneqHocrb, Ecnr 6u cyule,
crBoBano <eAilHCTBeHHOe 3HaqeH[e>] To aKT TOTKOBanUR 6Srn 6u rcruHuuM, ecril
,4 TOrbKo ecrfi oH cnoco6eu o6Haplaxrrb AaHHoe SHaqeHLle. Ho gln toro ,{to6sr
sHarb, cnoco6eH flH eror aKT TonKOBaAnn aailtu BepHoe SHaqeHre, cne4yer SHarb
oro 3HaqeHhe. A ero MoxHo ygHarb rorbKo qepe3 aKT TonKoBaHnrrr no orHoLreHho
K KoropoMy Herbsq roBophrb o ero hcrt4HHocn4.qo roro, KaK oH 6yger conocraBfieH
c.qpyruM aKToM ToJlKoBaHHtl , tAT. A. Ho gaxe ec.nu 6ur cyulecTBoga n uerufr ucrrnsurrZ
cMblctl, h Aaxe ecnr 6utno 6st eosMoxHo AocroBepHo ycraHoBr4Tb oror cMbtcJl, Teo-
ptlF ToJlKoBaHHtl KaK nosHaH!4n Bce xe oKa3anacb 6u Hea4erearnoil Enn onucalw1
peanbHoFo QyHrqmonrzpoBaHilq npaeosoi cl4creMbr. o6u1an reopilF npaBa BoBce
He o6qsaHa sHarb, cyulecrByer nu ae<nil rcrrnHurfi cMbtcl, Moxer ri l  oror cMbtclt
6srrs nosHaH cy4sefr. EAr4HcreeHHo BaxHbrM BonpocoM Fnfr Teopvtrt npaBa rrBrg-
eTcR Bonpoc o toprli0,t/t{ecrofi geilcrarrenbHocTt4. I-lpnnaeHureflbHo K TorKoBaHhp

4 
..lnterpreting Statutes. A Comparative Study / ed. R. S. Summers, N. Maccormick. Dart-

mouth,  1991.
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sro osHaqaer Llro reopfif l npaBa HaMepeHa uccreAoBarb re Kpnrephr, Koropbreno3Bonq|cr yrBepxAarb, qro Herui aKT TOJTKOBaHUq K,pvut4r{ecKh. p,eicrerreren,T' e. Lfro os o6nsarereH coFnacHo npaBy. vlta<, orezuA;Olrro geicrerrelbHocrbTaKoro aKTa 3aBhct'1T He or tAcrn{Hocru aKTa ronKoB aHV1A, aor ycloeufi ero usAaHVn14 Bo3MoxHocre* ero o6xaloBa*V*' Ecnu arr rorKoBaH,ff vcxorynr or B,.racrHoroopraHa, npsMo !4rH KocBeHHo ynpaBoMoqeHHoro Ha rorKoBaHVe, rA ecril oror aKTHe MOXer 6stru ocnopeH B.qpyroM BflacrHoM OpraHe, To raKoe rorKOBaHHe qBrg_ercs o6esarerbHblM h norHocrbto BcrpauBaercfl B r,lcrorKoBaHnufr rercl <oropsrfiBnpeAb Moxer nphMeHqrbc' rorbKo B roM cMbrcre, Koropbl i l  6a,n 
"o,""n"nl "!g"

TOnKoBaHilF. fy' rorga F-BepxAeHhe, comacHo KOTOpoMy ueruh aKT TOJrKoBaHhflgBrsercq L{crt4HHblM, He ocHoBaHo Ha hcrl, jHHoM cMbrcfle; HanporLlBr t/MeHHo aKTTOtlKoBaHhq, hcxoAffU{Hfi or npaaoMorJHor-o opraHa, no3Bgflqer ycraHoBt4Tb , KaKoilCMbICJI F BNFETC'I VCTI4 HHbtM,
(3) Moxno corflac'Tbcr c BbrABrFaeMbrM Be4erena nonoxeHfieM, corracHo Ko_TOpoMyAaxe roxHae reopHq Moxer onpeAenfiTb collr4anbHyro npaKThKy. oco6eHnoorJeBhAHO, .JTO 14MeHHO Teophq rorKoBaHfiF KaK n03HaHh, onpeAenger ponb KOHCTtl_ryL{hoHHoro cyAbH eo OpaHqu n, FrocKoJrbKy B CoBpeMeHHoi QpaHqyscxorT npaKrzKecyAbfl o60cuoeHeaei cBoro rerfirhMHOCT' ronbKo cnegyroulerz npocroi ugeei: ounpilMeHqer texcr KoncrNryLrnv HesaBl4ct4Mo or roro, hMeer Jrh oror rercr o6rex-TTBHOe 3HaqeHhe H noSHaBaeMo J l14 TaKoe 3HaqeHhe.  Hanpolne,  rerr r f iMHOCTb KoH-crt/Tyljr4oHHoro cygbH MOma 6ur orasarscff noA BonpocoM, ecnh nperqnoroxr4Tb,t{To Her hHoro cMblcJra, KpoMe roro, KOTOpsri etsgaer"" npor"uonbHbrMr,. peue_Ht/lAMtA' oco6e'no ecrH raKoe npeAnoJl.xeuue 6y4er ficxoAr,4rb or caMOrO CyAbr/.f lpr erov AaHHoe ocHoBaHile Hil B KoeM cnyqae He FBfiqercn neo6xo4nvurv.Ecrs rnure chcreMbr, geficreyoul ^a *^ gpyr^x ocHoBaHhnx. .{a u a ca'ohepar-rrlramTeoplrff, o60cHOesrn_arcutaq ponb cyAbr4 B roAbr peeoloqur, a sareM yroqHqhru_lasory ponb corracHo r-paxpanc<oMy KoAeKCy, He 3fixAerc' r4.KnroHhrerbHo Ha re3h_ce o rorKOBaHW KaK nosHaHilr4. OcHOeHas ugen srofi Teopvv coBepueHH O nHan:cyulecrByer rcrrHHUlfr 14 06re<rheHuril cvsrcr reKcra, [0crynHurfr no3HaHZo, HOHer HhKaKoil Heo6xo4r,rMocl4 r4CTOrKoBbrBaru AauHuril cMbtc.n. Moxgo nepequrarbcr' 4 l-paxgaHcKoro KoAeKca, 3anpeulaolqyhc cy.qbe orKa3brBarb B npaBocyA tAtA <no..npeAnoroM MOrrJaHhF, HeFcHocrrl Ll]rh HenorHorbr 3aKoHar. [-pax.o,an"*rr *og"*isAecb BOCnphHr/Maer Qopvann3oBaHHyro e 17go r. TpaAilL{r4ro, corracHo roropoi3aKoH BCeFp,a tlceH; 3TO.O3Haqaer, r{To ynoMhHaHHe o HeHcHocru 3aKOHa ecrb Heqro r'4HOe, KaK npeAnor. y..racrFr,rn peaolrorlrv npuu,nv x erofi Qopvyrrapou*, no-cKonbKy cguranv, qro rorKoBaHhe ecrb QyHxqr.rn He nosHaHilq, a, HanpoI,4B, BOre_t43bflBtleHhg' f lo eroi nphqfiHe gaKoHoAarerugsrfr aKT Moxer ncxo4l,4Tb ro,rbKo orcaMoro 3aKoHoAaTeflf i, HO He oT CyAbt4.

cne4oearelbHo, cy,Abff AonxeH He rorKoBarb, a nphMeHsrb 3aKoH B KoHKperHbrxcnyqaffx' Ecnu cygsn AonycKaer (HenpaBrrbHoe npfiMeHeHrle) GaKoHa, nocKonbKyouru60qHO Crruraer r.rro 3aKoH nphMeHhM K paccMarphBaeMoMy Aefly, HO Bbrluecro-Fu-ras hHCTaHLlr4q orMeHffer ero peureHHe, To KaccaqhoHusri cyA He r,aer npil eroMnpaBhnbHoro roJrKoBaHug. Ecnu rhnorer,qecKil cyA, e roroputtz neperqaHo Aero,orKa3blBaerc' npilMeHqrb GaKoH coFracHo yKa3aHrqM KaccaL{rloHHoro cyAa, Torp,aBosHhKaer npe3yMnUhtl HeffcHocrt4 saKoHa fi noFBrffercn Heo6xogr4Mocrb ronKo-BaHVfl SaKoHa. Ho cy4sr, oqeBr4AHO, He o6la4aor Ha ero 
"ornuru",luei, 

noetovryHeo6xogrnao o6parrrscr K 3aKoHoAarenrc. poru cyAur,r sAecb ocHoBbrBaercq He Ha

TPOnEp M. cBoEoAATOIIKOBAHI4TyKOHCTT4TT{I4OHHOro
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Teophh rorKoBaHHfl KaK no3HaHhfi, a, Hanporr4B, Ha reopw rolKoBaHhg KaK BOre-
t/3bgBIeHhfi.

Vlpea o roM, tlro 3HaqeHr4e Moxer 6urra nogHaHo BHe paMoK ToJiKoBaHhrr, rexhr
B ocHoBaHhv reopvitA ffcHocn4 3aKoHoAarerbHoro arra. era reophg HaKre4brBaer
ceoil orneqaroK He rorbKo Ha l-pax4aHcruil ro4erc, Ho ry' Ha cyge6Hyo npaKrr,rKy
Focy4apcreeHHoro coBerar roropsti l Moxer no3BoJn4Tb cy.a,bflM Jrr4rrb HeMHoroe,
HanphMep, TorbKo ro, rro6ul aAMLlHt4crparneHHi cy.0,bn He o6paularcff K KoMne-
TeHTHOMy BnaCTHOMy OpraHy 3a roIKoBaHheM TOrO VnA vHOrO MeXAyHapOAHOro
AoroBopa. klvenno HAefl FcHocrh saKoHoAareJrbHoro arra o6rqcHeer orcyrcrB!{e
gvc<yccvth o roJtKoBaHHr e cyge6Hoft nparrrre KoHcrnryquoHHoro coBera. Teoprn
TOnKOBaHHg KaK nosHaHhff t  HeCOMHeHHO, t rBngercq ocHoBoi l  nparrurr  Qpauqys-
cKt4x KoHcrl4ryLlhoHHbtx cy4efr, Ho oHa He FB.nnercg eAilHcrBeHHoil n He orpaxaer
Bcex rpa4hr-1ui Hauefr npaeoaoi ct4creMbt.

Bnpovetr,t, oro ocHoBaHre oqeHb nogBt4xHo - cyulecrBylor 14 hHbre ctlcreMbr, rAe
KoHcTuryqHoHHuti KoHTpojtb cTpoilTCs Ha ocHoBe teopuril, qacrhrlHo Hflh noflHocrbto
ornHqatlcu{t4xcq or reopvvl TonKoBaHils KaK no3HaHun.Tarc, KelsseH orKa3brBaercff
or rpaArlr-lr4oHHoro pa3AeneHuF npaBorBoprlecrBa H npaBonphMeHeHr4e, nocKorb-
Ky HeBo3MoxHo cosAarb HopMy, He onr4pancb npil oroM Ha Apyrylo HopMy, r. e.
He nphMeHrre 3Ty Apyryo HopMy. Tarxe h nphMeHeHhe HopMbr (sa NcunveHheM
cflyqaeB, KorAa co.0,epxaHre aKTa npaBonpL4MeHeHfie npeAnhcaHo aKToM MaTepil-
aflbHoro npaaa) BcerAa cocror/T B co3AaHhfi Heroefr Hoaofr HopMbt. Bcerga ecru
Mecro npaBorBoprtecrBy, r no3ToMy KenseeH crlHTaJl (He npucoeAhHflrrcb nph STOM
K peanficrt/qecKht\4 reopnnv), qro rorKoBaHhe cocrol4r e eu6ope oAHoro i l3 MHo-
Totli lcneHHblx cMblcnoB. .[, ln coxpaHeHhg hepapxhqecKoro orHouleHr4fl KaK Mex,qy
KoHcrhryLll,4ei r saronoM, TaK H MexAy KoHcrhryL{hefr r peuleHueM KoHcI4Tyt-lr/oH-
Horo cy!,a KeruseH nph3btBafi K orpaHhqeHHo Bo3MoxHocrt4 eur6opa h reM caMbtM
K sanpery KoHcn4Tyt-lrloHHoMy CyAy OcyqecrBJterb KoHcrl4TytlhoHHuti KoHTponb
SaKOHOB npLlMeHLlrenbHo K orleHKe fix coorBercrBLlq AeKnapalluFM unn npeav6y-
raM, Koropbte uMeor crhuKoM uruporuril cMbrcr. f locro.lury KoHcrt4Tytlt4oHHurfi cyg
Bbrpaxaer HeKyo Bonro, oH peanu3yer nofihrhrlecKyro QyHrqrrc. f lo sroil npilqr-
ue KenuseH nphsbtBan K ToMy, qro6ur qreHbr KoHcrt4ryl-lLtoHHoro cyga eur6nparucb
napnaMeHrov.5 Tarrtra o6paeou, LtHcrhryqronanuHoil ocHoeoil KoHcrLlryllLloHHoro
cy,[,4 FBnFeTCtl He Te3nc o TonKoBaHW KaK nO3HaHr1t4, a TesfiC O TOIKOBaHVTA KaK
BOfleUsbfiBfieHhrl.

B reopunx aMepfiKaHcKr/x pearilcroB cyAbq raKxe ocyulecrBnqer AucKpeq[4oH-
Hyo Bnacrb, qro oco6eHHo npoffBnqercff B ero ,4HTepnperall i loHHoil geRrelsHocrti l.
Ho nerurrvHocrbro cyAblo HaAenser ro, t{To oH AolxeH co3HaBarb norpe6Hocrr
o6ulecrea u 6srrs col{r4 ar bH brM r,4 HXeHepoM.o

Oteerpno, qro Htl Tor, Ht1 gpyroil Tegilc He Moryr crl i lTarbcn t4crLtHHbtMLi e o6uq-
HOM CMbtCre sTOrO CfiOBa, HO ll,axe npocroro nepeqhcneHuq Aocrarolno, vro6sl

5 Kelsen H. 1) La garantie juridictionnelle de la constitution // Revue du droit public et de
fascience polit ique.'1928. N 35 [cp.: Kenaeen /-. Cy4e6Han rapaHrilq KoHcrhryLlhr4 (roHcru-
r y L l r o H H a q o c r u q x n ) . 9 ,  1 / /  l 1 p a e o v n o r r n r v K a . 2 0 0 6 . N e 8 . C . 5 - . 1 4 ;  q . Z / /  T a r r a x e . N e 9 .
C. 5-18. - I1puu. nep.l;2) Wer soll der Huter der Verfassung sein? // Die Justiz. 1930-1931.
N  11 -12 .  Bd .  V t .  S .576 -628 .

6 Michaut F. l- 6cole de la Sociological Jurispurdence et le mouvement r6aliste americain.
Le rOIe du juge et la th6orie de la pr6diction. Paris, 1985.
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noKa3arb, t lro Mt4O o roJlKoBaHlAV KaK no3HaHrlr .EaneK or roFo, qro6br 6srru egrn-creeHHOi eos'roxuolz ocHoeoft .p,A,qecKofi nparrr<r. HanporrB, ecrh corra-cr4Tbcfi c KoHl{enllrleil Begenn 06 (hcrHHHOCTr4> }oprAHr{ecKHX teopuil,TO CneAyernonararb, qro h nporl4BonofloxHbre reophH TaOKe Moryr 6uTu .ttctrHHbrMr4>,
(4) Ho e geficreurerbHocrt4 Her HuKaKHX npvet*H npHHHMarb AaHHyro KoHrre',lrr,lro<r4crl4Hbt>, Koropaff B peanbHocrt4 fi Meer geofi creenHuil xaparrep.
c o'qHoil cropoHbl' Bep,els, Kaxerc', HaMepeH HagbrBarb <r4crhHHbrM) Tor re3,c5roropuril 6yger eQQerrreHurv vneov p,rn o6ocHo"unr" 

"yrrl*creyrculefi 
coqhanb-HOi nparrrrr ' 3ro npilBeAer ero K yrBepxAeHHlO, coFfiacHo KoropoMy fccHarypa-nucrcK'Ae reopnn, HecoMHeHH o, 6unu <HcrtlHHbrM14> B oAHr4x npaBoBbrx cr4creMax,acrponorhqecKre reophl4 - B.qpyr,x. Ho ror4a coBepueHHO HercHo, KaKyro nonb-3y n ph H ocr/T TaKoe yn orpe 6l e n Lre npllnar arert bH o Fo * r,r cTr,r H H sr fi ,) BM ecTo ip^ nii -

Tef l  bHoro "eSQexrueHsr i " .
c gpyrofi cTopoHbt, Be4enu, KaxeTcFr HaMepeH nphAaTb cnoBy ,,tAcTVHH'Jti l>

cMbrcn, 6tns<uil x o6uvHovy cnoBoynorpe6renno, h reoprlf l rorKoBaHns KaK no_3HaHrlF 6y4er "r crrtlHH}V.,r., nocrorory cyEbH $arruvecrr BeF,er ce6q rar, rar 6y4rooH HaxoAt/rr o6ue<rzeHbtfr cvgtcn reKcra, KoropbrM OTOT CyAbq cqilTaer ce6s caq_3aHHblM' Ho paHHan Ro3t4ll l4n oKa3brBaercn LrpegBbrqafiHo xpynroi, nocronsry tarMoxHo npuirn H K yrBepxAeHho, corJracHo KoropoMy eeeerrraenocrb ror-o ri jrr4.4HOTO Te3fica rar vn$a 6yaer Bo3pacrarb e npnvofi nponop,lrra K eFO 'roxHoc'4KaK BblcKa3blBaHrc' Hanprvep, ecnr4 ,qonycn4Tb B KaqecrBe qhcrofr rHnoregbr, .rro
cyr,br'4 Ocyu{ecrBnqor BaxHy}o Ar4oKpellhoHHyro Bracrb, ro Bce xe H}DKHO 6y4ernpr43Harb, rrro cyu-lecrBoBaH[,1e i l npe.[,enbr rarofi Bracril saBUCflT OT BO3MOXHOCTr
cKpbrrb r4cl,4HHyro cy[.lHocrb erofr aracrr. l-ipe4cegareru BepxoBHoro cy.qa cLljA
'[xon Mapluarr nhcar: ucyAe6Han Bnacrb He Moxer cyrlecrBoBarb KaK ornyqHarlor Bracr, 3aKOHOB. cyAsr cyrs L4HCTpyM.HTH npaBa h caMV no ce6e He MoryT Hrl_qeTo xoTeTb".t Hyxgo nh FOBOpltTb o ToM, uTO TeOpilfl 6yger .,vcrvlHoilrr, KOFEa oHaIOXHa, H "ltoxHoir, KorAa oua uctuuua?

(5) Br"recre c reM MoxHo norararb, r{To re3ilc o roJrKoBaH IAV. KaKno3HaHrlr4 ecrbHe reopl4e e co6creeHHoM cMbtcJie ororo cfloBa, a ri lurb Merareophq. LlHurvn cro-BaMh, B paKypce paccMarprlBaeMoro re3hca He 6yger yrBepxAarbcn, r.tro rorKo_BaHhe ecrs @yHrqhs nosHaHfif l; yfBepxAaercn .nutub ro, rlro reoprif l TorKoBaHhffKaK nosHaHhg o60cHoeurBaer rcphAr4r{ecKyro npaK*lKy. Taran n03L1Llhs 6y4er anol-He npheMnevoil, HO ero 6y4er oueeugHurfi tu". nrr"ip no cpaBHeHun c Ncxoguorzro'lrofr' Begs pevs r3HaqarbHo tufia o roM, KaKoe u3 AByx BbrcKasbrBa nwir sannercnt4crr4HHbtM: (A) "TonroeaHile ecrb aKT nosHaHh A>> rtntA (Bl *TonroeaHfie ecrb aKT Bo_
f l eh3bFB IeHHg> .

Ecnra npeo6pa3oBarb BbtcKasbtBaHrae (A) B Merareophlo, ro Mbr nofiyLl4M aBa Bbt_cKasblBaHHfi: {B) "JgnKsBaHhe ecrb aKT Borer43bffBJr eHtAfr>>, (C) npaeo gefrcreyer co_FflacHo BepoBaHfito B TO, r{To <TOJ.lKOBaHue ecTb aKT no3HaHhfi>.
.-.Taxnv o6paeoH,n, (B) ra (c) He FBrffrorcs BsailMor/cKrroqaloqhMh; BbrcKa3brBaHhe(c) npo'aoopet{hr He (B), a gpyroMy BbrcKa3brBaHraro: (D) npaBo 4eicreyer cornac-HO BepoBaHUh3 B TO, rlTo (TOflKOBaHile ecTb aKT Borlefi3bqBfleHhfl>.

.QeicrsurerbHo, MoxHo oAHoBpeMeHHo yrBepxAarb, uro rolKoBaHre ecrbaKT BofleusbgBreHhfi t4 qro cy4e6Han npaxrrKa ocHoBaHa Ha BepoBaHilf i B TO.

' \ur. no: Hayek F. A. von. The Constitution of Liberiy. Chicago, 1g60.

paccvslcKt4ll EXErolHl.{K TEoFt4r4 tlpABA 1*n a, zorr 1 | res



IPABO I/ EXO IzIHTEp|IPET-{ULIj4

t {To roJ lKoBaHi le ecrb aKT no3HaHi lg.  BnpoqeM, ro6ag KoM6HHar l rq BbrcKagbrBa-HIAil 6YEET BO3MOXHA' NOCKONbKY MbI BCACM ATCKYCC,IO HA ABYX PA3HbIX YPOBHffX.Mox'o Aonycrl, 'rrb 
.o.qHoBpeMeHHyNc r4c.4HHocrb n^6o BbrcKa3'BaHri (B) N (c),ru6o eblcKasureaFrr f i  (A)  ra (D),  r rdo u" , " . "sureaHHf i  (A)  ra (c) , .nu6o esrc<assreaFtr , r i( B )  r  ( D ) .  

' ' ' ' '  \ ' r l  ' '  r v

Hanporus, ecflf i  Mbl xo'4M ocraBarbcrr Ha ypoBHe reopw npaBa h onpe.enzrb,ocyulecrBrlf ler nil cyAbn AHCKperlf ioHHy|o Bnacrb Hepes rorKoBaHhe, To cneAyer hc-cneAoBarb He BepoBaHuA nnv vraQur, a caMy npaBoByro peanbHocrb. ry'crnHuocrsBbrcKa3blBaHnil (A) r,r (B) nonxna 6srru o6ocuoaasa 
"";y-;; 

orcbr,rKr4 K BepoBaHil-FM, a hHbtM cnoco6ov.
(6) Bvecre c reM MoxHo noflararb BcneA ea Begeleu, qro H!4 oAr4H ,13 paccMa_TpilBaeMbrx resucoB He rrBrsrercff yAoBtterBophreflbHbrM. r4venHo noroMy, trro Hr,4oAt4H t/13 HLlX He qBngercF r,1c14HHbrM, Be4els npeAnaraer o60iltuAaHHyro grlneMMyrlepe3 Te3hc o6 e$@errhBHOCTr/. Bce 6urno 6u'xopor_uo , u"n^6sr os He paccMarpfi_eal_4aHHsrfi Bonpoc KaK Hepa3peutuvsri.
o.n,naro ror untA rnorT eonpoc MOXer paccMarpLlBarbc, B KaqecrBe Hepaspe-tr,t/MoFo ronbKo rorEq, KorAa Her Bo3MoxHoc'4 ycraHoBr4Tb npol{eAyp y Banvka\uvl(unr $anscubuxaL\ui) rex vIltA 14Hbrx BbrcKassreanri. Ho raraq Bo3MoxHocru ecrs!Eoree roro, Mbr pacnonaraeM Anff ororo oqeHb npocrbrM TecroM. Te HayuHure eu-cKa3brBaHilf l, KOTOpbre yrBepxAalor cyulecrBOBaHr{e HeKoeFo Qarra, H)DKHO paccMa_rphBarb KaK noxHbre , ecntA coorBercrByau+til Qarr ne cyurecrByer, L4 KaK UCTTAH_Hble' ecrfi eror Qarr cyulecrByer. Tarxe H re reoperr4Ko-npaBoBbre BbrcKa3b tBaHnA,KOTOpue yfBepx.qanr cyr4ecrBoBaHhe neroefr opHgr4qecKofi nparrrrfi h KoropbreonficblBalor xapaKTepl4crurcu etoil npaKTfiKLr, .qonxHbr cr1r,{Tarbcg t1cr'*H,,rMrA, ecn.raKaq npaKThKa h coorBercrByroq!4e xapaKTepvcru*A CyulecrByror. Nlfl npaeoaoilHopMbl vnv Ms topHAl,uecKofi nparrnrh cyu{ecrBoBaHue osHaqaer He qro hHoe,rar geilcrehreJrbHocrb. creA0sarerbHo, B.npoc o npfipoEe rorKoBaHil, AOnxeHcraBhrbcn t/Haqe: qBjltlercsl rv1 aKT TOJ]KOBaHilff geicrslrrelbHbtM B Cr{ny cBoerocoAepxaHhn (Hanprvep, ec;It4 oH pacKpbrBaer rcri lHHoe 3HaLreHHe rercra) nu6o,Hao6opol B cunY Toro' qro oH t4cxoArr or KoMnereHTHoro opraHa (HegaBLjcLlMo orcBoeFo co4epxaHrn)?

coeeprueHno orjeBL'rAHo, qro ronKoBaHhe FBJ.rgercn geicrerrerbHbrM, ecrLl oHoucxo4t'T OT OpFaHa, npaBoMOqHOTO Ha ronKoBaHhe. hveHgo npr4 .TOM npoqec_cyaJrbHOM r $opvarrHoM ycnoBLrr npasoeofr nopq!,oK ycraHaBrLlBaer npaBoBbrenocne.qcrBr4g aKTa roJrKOBaHhF He3aBilcr,lM' OT COAepxaHvl' TaKoro arra. Kovne_reHrnsti l opraH 3Aecb AonxeH h Bbtpa3ilTb cBolo Borlo, r eur6paru Arr reKcra, ffBJIF-olqeFocq npeAMeToM l4cToJlKoBaHlAA'TovnvvHoe3HaqeH[e. MoxHo nohtuAalbtuet4 yfBepxAarb, t lro He cyurecrByer i lHoro <ucrt4HHoro) gHaqeHhr, KpoMe roro, Koro-poe 6srro BbrsBfieHO KOMnereHTHbrM opraHoM . Ecnu Ha caMoM rqere nbrrarbcq npo_Tt4BonocraB,Tb aKTy roJtKoBaHhfl, r4cxorqqu-leMy or KoMnereHTHoro opraHa, 4pyroiaKT TOnKOBaHhq, TaKXe Ha3blBaeMbtfi *ucthuHutM>, TO t/crt4HHOcrb nocre.qHero aKTaMOXHO O60cHoesrsarb rotbKo nyreM TOnKOBaHr,rg co cropoHbr rjacrHbrx nhll, Koropoe6Yf?t Bo3BeAeHo B paHr HeKoero craHAapra.
Ha erov orane AncKycc,t r.racro MoxHo BcrperilTb BospaxeHr/e, cor-flacHoK.ropoMy opraH ronKoBaHhrr (oco6eHno ecrfi oH geficreyer B KaqecrBe cygsrz)cBF3aH MHOrhMrl c^epxhBanuJUMtA Qarropavra, 3a cqer qero Henb3rr cKa3arb, rrro
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TporrEp \L CBO6OI{ TO'TKOBAHUT y KOHCTTTTyI$4OHHOTO CyAbtr

.qaHHHt opral c8ocog,eH il tsblpaxaer cBoro Bojtto.s B gefrcrarrerbHocl4 gannuil
apryMeHT ocHoBbtnaerc*t Ha cMelxeHhr ceo6o4ut Bofi,n h ceo6ogur B topt4gt4r{e-
CKOM CMLICTE.

Kor4a Mbl FoBopllr.il. .{re Fien.{fr anacrsulfi opraH, opraH npaBoBoro nopsAKa cBo-
6oAeH, To orcloga, s{eEH.AHro, c.neAyer, qro oror opraH hcKntoqeH hg-no.q.qefrcreilq
3aKOHa npHqHHH@TH, Tpag.mlp,roHHaq reophF AonycKaer, qro ecrfi Her opraHoB
KoHcrHTyl-lHoHtloro Ko*{Tpons, To saKoHoAarerb BoreH npuHhMarb rro6He saxo-
HSI C lro6uu coAepxaHxe*{; ogHaKo npH 9TOM nphsHaercq, qro npn ForocoBaH!41.4
B napnaMeHTe eFo qrreHbi nogEepx(eHbt SaKoHy nphquHHocrh h pa3Horo poAa cAep-
xilBatou-tHM $arropau. ceoS0ga 6paxa He o3Haqael vro eu60p cynpyra He cBe-
saH C TeMH I,IJIH HHhJhll{ coL{rumb,hrbrut t in nchxo'loTl4qecKrlMh BJI]AAHV'MIA; peqb
r,,r.Eer o roM, r{To nrcdof; su6op paccMarpuBaercs npaBoM rar Aeficrerrenuuufi.
To, 't-Io Sgecb noHHiltae-rcf; nor! ccBo60goilo, He flBrqercfl onficaHfieM cvryawvt,
ceo6o.qFrofi or 3aKorra npr{r+HHr-rocr}r; peqb HAer ronbKo o <}opr,lAhqecxofru ceo6o-
ge. BnacrHufr opraH Sygeir lope{g,HqecKx ceo6ogen, ecnfi oH Moxer c.qeflarb aur6op
MexAy HecKoJIbKHMl{ Bape{aHTaHH noBeAeHI/|q! oAuHaKoBo.qonycTr4MbtMh comacHo
npaBy, Aa)Ke ecnH cqx alcr eu60pa BcerAa 6yger pe3ynbrarov geilcrauR saKoHa
npnqhHHocru. Taplu odpaaou, cso6oAa roJlKoBaHhg o3Haqaer rorbKo ro, r{To ecrrl
Herrfr elaclrufi opl-aH o6.neqeg nolrHoMor{LteM .EaBarb ayreHTnltHoe roJtKoBaHhe,
ro.nrc6ue aKTbr rojlr(oBaHHn, iqaHHbre orHM opraHov, 6y4yr o6nagaru ogrHaroeoil
creneHbo gefrcrsrrenbHocrH- Hnuun croBaMh, orh aKTbt ronKoBaHilg 6y4yr Nn-
KopnopnpoBaHbl B TeKcr, na,nnrcquilcn o6lerrorra roJtKoBaHLlF, Ll froBfieKyr 3a co-
6oh apugnqecKue nocllegcrBr4n. h rorga peqb HAer o6 ayreHrulrHoM TorKoBaHtAtA.
3gecu Mbr coBeplueHHo He cKnoHHbr yrBepxAarb, qro noBeAeHre opraHa roflKoBa-
Hne He noABepxeHo Ae*crenn pa3Horo poAa cAepxilBaou_{4x sarropoe. o6srqHo
KptArt Kt He ynycKanr ilS tsnga Aanuurh MoMeHT, nOCKOnbKy B ynpeK cQopnaynrpo-
eaHHofr aMepnKaHcKHMH peanhcraMvt reopLt4 TorKoBaHfiq KaK BoreilsbffBreHLtSt oHt4
craBgT TO, r.tro ee aBropbt paccMarpilBaor cy4e6Hoe peueHile KaK npousBoAHoe or
KaqecrBa 3aBTpaKa, roropuil cyAbe cben ytpoM.

[lpegeru apryMeHraq,HH, Kacatou]eilcn c4epxrBanulilx earropoa, qeruo o6o-
3Haqah3Tcg Ha nphMepe AecnorHrlecKoro pexmMa, roropurfi, comacHo onpe.qefle-
Hrrc MoHtecKbe, rrBflrrercfl cHcreMoi, rge npaBsr He no 3aKoHaM, a no KanpilgaM.
floerovy 3gecb Aecnor nolrbsyercn Hau6oruurefi npu4nrecroil ceo6ogoft. Ho npra
oroM Aecnor orpaHhqeH pa3Horo poAa c.Eepxr4BarculhMn sarropaMfi, Koropbte
cB93aHbt C sKOHOMr,lr{ecKHM rz QrnaucoebtM noroxeHheM crpaHbr, pt4cKoM conpo-
TtABneHLAA CO CTOpOHbI nogAaHHbrx, nr|oxr/M LlcnoIHeHUeM npfiKa3oB noAqNHeHHbt-
MW U T. g. HecovneHHo, nphHgroe 6ee ysera erhx cAepxilBatcult4x Qarropon peue-
Hre 6y4er rpyAHo peafih3oBaru. B ro xe BpeMF oHo ocraHercn.qeicreilTeflbHbrM.

MoxHo npoAonxhrb aHanhs. PearrcruqecKafl reopus cnoco6Ha nphHffrb Bo
BHNMaHLIC no.qqrlHeHHocTb To-nKoBaHuH 3aKoHy np|/1qnHHocTtt LtMeHHo noToMy, ttTo
oHa.[,onycKaer oph.qilqecKyro ceo6o4y ro'|KoBaHHF. Hanporrs, Ta reopLtF, Koropafl
npu3Haer, qro ronKoBaHue cocror/r e o6HapyoreHur4 cMbtcra B TeKcre, Moxer ri lulb

B AaHHoe Bo3pa)<eHhe 6urno cQopr,,rynfipoBaHo Bepelev u ,QeHucow .qe SeuniloHov
s ony6nrroeaHHoi e "Revue de la Recherche juridique" AncKyccr4t4: Troper M. A propos de
la th6orie realiste de l ' interpr6tation. R6plique d Denis Oe gecnitton // Revue de la Recherche
jur id ique.  1994.  N 1.  P.267-274.
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IIPABO '1 ETO I4HTEPNPETAI]IAI4

f icKarb ro, t lro AonxeH Aenarb opraH TOIKOBaHilf l, H He B COCTOnHt4h o6bqcHrrb, .rro
QaKTHqecKil AenaeT STOT OpraH.

(7) Vta<, ocraercn o6bscHt4rb ABa eBfleHhff.
cygsra HMeor BosMoxHocrb rorKoBars no ceoei Bore, Ho B To xe caMoe Bpe-M'r oHH C SaBhEHbrM nocrogHCTBOM Bupaxalor outyqeHr4e cBqSaHHOCrr. Taroe no_cro'HcrBo He no3Borfler nocraBrrb noA coMHeHue puunono"i" 

"r"i"'i*i,riJ"r",a yrBepxAeHhtl, col-racHo KoropbrM cyAbr4 FBJrflrorcF xeprBaMfi vnnroavtA, flBHoHeAocraroqHbl, nocKotbKy rorAa HlDt(Ho noHflTb, .JTO Xe gBrflercfi nprur,rHorz'raroraeceo6uqeil unrto3vn.
Bvecre c reM, ecnh cyAbtt He cBs3aHbr 3HaqeH!4eM TeKcra, ecflH gro 3HaqeHuehsHaqatlbHo SaAaHo tA ecNA cyAbl,l nhub Bbtpaxaor cBolo Bonlo nph ro'|KoBaHu14, TooHr'i Moryr hsMeHrrb BapilaHT' rorKoBaHr,r' no cBoeMy KailpL1sy. o4Haro cy4e6HannpaKThKa Kaxercg p,ocraroqHo nocre.qoBarersnofr, 14 nooroMy Herbsff roBophrbo roM, vro cy4e6Hbte peueHilf l coBepuleHHo HenpeAcKa3yeMbt.
onlrcaHHUe Bbr.i le f iBneHilq MOXHO CBF3arb c npol{eccov o6yveu un cygeilu c toit v*eonorueil, KOTOpyro vM npvt'V*anr. comacHo srofr v*eofiorvvl QyHrqr,rncy'qa 3aKn'Lraercrr B npuMeHeHLrr/.npaBa, a He B ero co3laHru. MoxHO '"O" vio_MqHyrb, qro rtl l la, ocyulecrBnqloqile xaxyn-ru60 BracrHyro porb, oco3Hanr, LrrooHfi noEqrHeHbr MH.roqficreHHbrM cAepxhBaloulral,r $arropur, c"r"r'HUtvt c Qar_',,tqecKktMt4 ycJtoBr4FMr/. Hr,r ogHo fis o6rqcHeutlil He no.qxoAr,4T.
llepeoe o6uqcFreHre HeyAoBnerBophrefibHo, nocKonbKy HopMa, Koropa' npeA-nhcblBaer cyAbe nphMeHffTb, a He co3.qaBarb npaBo, ecrb HopMa MoparbHafl, a He!3ph.qhqecKan. Pasyveercff, B nosrln/BHOM npaBe MoxHO Uahru nonoxeHr{F, KOTO_pbre HenocpeAcrBeHH. npeAnilcbrBaror cyr,bqM orpaHilqilrbcq nphMeHeHheM TeK_croe' Ho tl caMn .rh noroxeHh' nepe! i lx nphMeHeHileM AOnXu' 6urts hcrorKo_eaHu' Tarxe ocraercr Bonpoc o roM, Kro xe npfiHlDKAaer cygei nphMeHRTb 3Tr4noroxeHr4g' To, qro co3Aaer o6qsarerucrBo nphMeHRTb HOpMbr paHHOrZ npaeoeoicr'4creMbr, MOXer 6srts nnuLu eueluHei HOpvofr no orHolxeHtilo x eroi chcreMe.o4Haro cyAbh oulyu-{arcT ce6q cecgaHHbrMr4 He MopanbHo, a oprl4r,1.recrr4. Brve-cre c reM' ecnH peqb geicrerrerbHo r/Aer o Heroeil naoparunofr o6ReanHocttr, tooHa He ou-lyularacb 6ur ogrHaroBo BceML4 CyAbFM,, KOTOpbre, ecrecrBeHHo, pa3.qe_Jlfi lo-T pa3Hble npeAcraBne{'An o HpaBcrBeHHOCTI/, Bnpouetr,r, TaKafi BHeuHflq HopMa.oqeBfiAHo, nocroqHHo Hapyuanacu 6sr, oco6eHHo B'cnyuae xoH6nrr<ra c EpyruMuMOparbHbrMLl  HOpMaMH. HaroHeq,  HOpMa, KOTOpaf l  npeAni lcbrBaer npL4MeHrrb npa_Bo, He uMeer HhKaKoro oco6oro coAepxaHhq B ToM! rJTo Kacaercfl ee ,tcrorKoBa_H,s' Taraq HopMa Moxer npe.D,nt4cbrBarb hcro,rKoBaHr4e reKcra comacHo ero <rc-ThHHoMy> cMblcny, Ho oHa He npeAnficblBaer, rar o6HapyxrBarb oror cMbtcr . Ecntr,6ut cygsn !4cnbrrbrBar roJrbKo ou-lyu-{eHhe cBfsaHHoc'4, To oro ou_lyu_leHile orrr,.,"llocu 6sr or oulyqeHhs o6csaHHoCr, ,cronaoBarb reKcr B ToM, a He B hHoM cMbrcre.Lfro racaerc;- v$eu' corracHo xoropofi y cygefi 

""t" 
npo"ro ocosHaHile roro,'1rro oHr4 noA*hHeHbr cAepxuBanulzrra QarropaM, To AaHHag ilAefl He nphHilMaer BoBHhMaHHe oulyqeH,e cBrrsaHHOCTr4, O KOTOpOM roBOpflT CyAbr4. B ouh.rr4e or r,e_cnora' roropurfr MOXer ouryularb, rrro oH noAqhHeH Qarrnuecxr, 

"o"p*"ilfi;@arropav, Ho noraFarb, qro He cBFgaH vMvl, cy+b' He ronbKo cLthraer qro HeKoeeFo peueHHe vnn aKT TOJIKOBaHIAfl ABnfrro'fcrr HeHaArexaulfiMr.4, nocKonbKy BneKyrue6naronpnffTHHe nocneAcrBh 9, HO V nonarael qro fiMeHHO npaBo noH)DKAaer e[ope[JLtTb Aeno TaK, KaK H]DKHO.
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TFOIIEP l[. cBoEoAA TOJTKOBAHWT y KoHcTprryII4oHHOrO

Hlmro mepb* B{HTarbcs c reM, qro npaBo He co.q,epxur B ce6e \aKux o6n-
selTenbcrB, KOTBpE|e MoxHo Hapy.xHTb Hnh KoropbrMH MO)(HO terKo npeue6pesu,
HO KSrOptIe a gefrcrerrerbHocrl,r {rax uur eNgeln) He cyl4ecrByor. l-lpaeo raKxe
opralrKysr afifie*{y cqepxuBarou4rax QarropoB, Koropy}o Mo)KHo Ha3btBarb }opLt-
rql+lecxx||| n(x4DqEeHHeu. Ecln AaHHag rHnore3a BepHa, To Hyxro npil3Harb, rrro
Hapqgrc @x"ruqe€:orMl,r cAepxKaMH, CBssaHHb,rMH c npnpogoi rru c o6ulecrBoM,
cyljlecT-Ble]- n ncrr!fi.QeHile, cBrr3aHHoe c npaeoeoil cncreuoi H nphHlDKAarculee
ct6seffim npa'a, Hag,eJreHHbD( npa*oM eu6opa MexAy rJHpoKr4M cneKrpoM Bo3-
I|O)XHETX noBegFr|.|ecxlfr axroBr CAenarb .ierKo o60sHaqeHnuil eu60p.gaqrueei cs, BtrFaxef*re <0pilgllqe€x(oe n oHlDKAeH H e', KaK KaKercg, coAe pxrr
e ce6e repratr{ofiqrf{etroe nporHBopeqHe, nocKofibrry noH}DKAeHHe CBF3aHO C 3a-
KOftoAf npr|!fiHnocTt{ B{ r|poilcxog,}fr or c}nr{eFo, a He or AoJDKHOTO. BMecre c reM
MoxHo gsryIcr|frTb GltuSr-EoBaHHe Asyx rHnots no{{lD(EeHHq! cpaBHHMbtx c Marepfi-
a'IbFlblhlll cfiFp)Xl|@r$fiel @rropaxn, BbareKatou4lr MH Hg npa.a oeo fr c h cre M bt -

B yeou cr**txe rffiirFn*e flB.nnerc' pealmb-iErrorr HeKID( K'+ic-rvryruBHbrx npa-
Bvul, T- e- npaElrfi, xtrr.oFb{e He trpaHnqHBa}orcE npeg,nHct,|EaHHeM noBeAeHr/fi, HO
KoHcilfryupl|Elrsro nfFFile ts aroil cfi{brcile, lfl-o HHeHHO l.O< co,6llo4eHHe noSBO-
,leer KBauvr@rur|pmia n@gg#re raK, a He n,H€Fle.s rar @pasa.6paroco.reraHue
.Q,oJDKHO 6*rumepr.renoEqrux!rocrFrunrJruqran FpaxAaHO(Ofr Cnpx6u, o3Haqaer, qro
HerGUr qepeMoNrHs' KEWS 6lwr coeepuena He .qgJDKr{OCTHriM nHqou rpaxp,aHc<ofi
clla<6u, a H€KH}| grnmrJmlff.r, re 6rggi-6pxoco.{eraHueM B ppuguqecKoM cMbrcJre
SToro repMHna- Eprccg'grarure Hetbas dlpe.qetuTb HHar{e KaK coro3, sarnro.{eHHsri
B Onpe.q,efieFtHoar fxtpG"E$e, Tarro poga npaBHna opraHH3ytor geficreurelbHoe no_
H)D(AeHHe - s rori crerie!*r, e loropo* oHH npegcranr KaK Heo6xognvue cnoco6ur
peanh3aqHH OnpqlteJreffi{of, qgnr'r- HanprMep, er,HHcrBeHHbrM cnoco60na Bcrynhrb
e 6par< F Bfl eercrr oc!,u{esrBne*He rqorDxr{ocrHHM nH qoM rpa(AaH cKoil c,rr1c<6ui npo -qeAyptt 6paxoco*lerran*rq. G+eefig,Ho, t{To rzlKoe noH}ry(.qeHhe He ocHoBbrBaercff Ha
hHTepnperaL{HOHHOfr geffTenbHocrH. Tarc<e He cylqecrByer H TaKOTO npaBhra, co-
6nngeure Koroporo MoFJto 6H noseonhrs rearr@uqrpo"aru ueruil aKr KaK ToJrKo-
BaHhe npaBa n reu fuiee KaK npaBhnbHoe roJtKoBaune. l-lo naenuuleil Mepe, ecnu 6ur
TaKOe npaBHno H GJru4ecrBoB€rjlo, ero HIDKHO 6Uno 6u ucrojrKoBarb.

Buecre c reM MoxHo roBopttrb o topfi.qhr.recKoM noHlDKA eHVaA B r.xl,lpoKoM cMbrc-
fie, HanpuMep' KoFEa HopMbl craBtlr l HE4BVAavnn opra| B TaKyo chryal{ilhc, B Ko-
ropoi cne.4yer gefrcreoearb onpeAeneHHsrv o6pasoM nnc roro, vro6sr ero gefi-
crBile 6ur.no pasyMHbrM ra e$QernaBHbrM. Ta<aq cvryaLr g Bcrpeqaercn npexAe
Bcero B paMKax KonfieFharbnurx cyge6nbtx opraHoB, KorAa oAuH t^e cygefi nbtraercfl
y6egrru cBol'lx KoJrfleF. Ho gaxe ecru raroft cyAbs non"o"r# yBepeH B r1c1,4HHocrkr
peanhcThqecKot-o Tesnca, oH, oqeBilAHO, He MOXeT ylBepxAaTb, rtTo cyAbt4 MOryT
nphAarb reKcry np60e 3HaqeHLle, Bep,b rorAa y Hero caMoro Her HL{KaKOh npnuu-
HH npeAnoLrecrb oAHo 3HaqeHLre ApyroMy (sa ncuoqeHileM apryMeHTa cil loMl4-
nyrnofi eurogsr). Cne4oearenbHo, MoxHo frorararb! rrro cyulecrayer o6uerrr4BHoe
noHlDKAeHile, Koropoe sacraBflger npr6eraru K apryMeHTaMt BbrreKatou_ltlM v3 tAC_
Tl4HHocrl4 onpeAeneHHoro reKcTa. r0

s searleJ. B. Lesactesdelangage. paris, 197_2. p.72[cp.:cepnrflx.p. groraroepeveeofi
aw // Hoeoe e sapy6exnoh nunreiiru<e. -t986. Burn. j7. C. il'.:friuu. nep.l.10 MeunieirJ. Le pouvoirdu Conseil Constitutionnel. Essai d'analysestrategique. paris, 19g4.
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IIPABO I4 EXO '4HTEPIIPETAIT4]4

curya4nn c noHyr<fl,eH,eM B [uHpoKoM cMbrcre Bcrpel{aerc e rATor*a,KorAa Hop-Mbl ycraHaBrhBaior orHoueHHtt MexAy BtracrHbrMr4 opraHaMH TaK, qro ALlcKpellh-oHHac Bracrb oAHHX OpraHoB cn)tx(Hr MorurBoM MA Apyfnx opfaHoB orKa3arbcfi orHaMepeH Hrr sroynorpe6nsru ceoei co6creeHHO a g;;Kpeq.oH HOi enacruro. Tar,Bcff cHcreMa pas.qeteHHs nnarrefr B ToM cMbtcne, xoropuri B Hee BK1a.6,brBaflcqB KoFrcrHryq,rx KorJr ra )0flr e.. npeAcraBnqer co60fr nAeo geicr"r" 
"opr, 

bu.vni_TaroM Koroporo 6ygy' <ytu{epeHHbte, (e cusrcne repMhHo rorr n Mourecrse; saro-Ho4arenbcrBo H npaKr4qecKas nonvrnKa. vl{ttutt cj.roBaMh, cnoxhrcq cvryallns,Koru'a nararbl napfiaMenra 6y.qyr BosAepxrlBarbcq or npuHnrvtfl HeHlDKHbrx 3aKoHoBno ro* npHqhHe. riro Ha 3Th 3aKoHrJ MOXer 6urs sa_noxeHo Bero Kopong. KOponuHe 6yaer nphH'lMarb peuenrfr BonpeKH saKoHaM, nocKonbKy efo Ml4Hr4crpbr orKa-)iryToff KoHrpacchrHoBarb raKhe peueHHs. To..rHo raK xe , np"ar4u"r nsroi pe_
cny6nnrw noAyMaer, npexAe q eM fi cron KoBbr Barb on peEen eHH sre o6croqrefl bcrBaKaK Hecyult/e cepbe3Hyto h HenocpeAcrBeHHyto onacHocrb, ecnv oH ocogHael qro
napnaMeHT MOXer hcroJrKOBarb ero noBeAeHhe KaK coAepxaulee nph3HaKr4 TaKoronpecrynneHVs, KaK <rocyAapcrBeHHag !43MeHa>. r]oHp<4eHne 3AeCb cne,qyer pac_cMarphBarb B (LUr,lpoKoM> cMbrcJ:re, nocKorbKy coorBercrByroulr4e fopr44r,4qecKfieaKTbr Bce xe Bo3MoXHUr (s ornrure or 6para B Bbrr.i lenphBeAeHH.M npranaepe). eruaKTbr BnorHe MoryT 6srrs peanusoBaHbr 14 Moryr 6Hru reanm$r,lrpouunbr comacHoHaMepeHilRM JrLlr-l! rx coBepluapu]r4x. B cnyrae rorocoBaHrs [apraMeHTa 3a He_u10xHsrfi SaKoH per{b He ilAer o npa'oHapyu eHuu, aKoponeBcKoe Bero 3,qecb He 6y-in'er caHKlrl leil. l- lpocro raKoe noBeAeHhe He 6yger pu"yr*o,r. Bvecre 

" 
ru, nyr*"6utno 6sr npuHqrb nexuitt KoMnpoMr/ccHuri gaKoH, ,ur'o"r"iscs eoo6ute 6es 3aKo_ua' . 'o  veHsuref i  Mepe'  TaKoBo 6uro rusenre rocyAapcrBeHHhKoB xv* ; .Moxer raKxe oKasarbct, qro chryalrri l , BbrgBaHHbre cucreMoi gefrcrayrou_{r4x

HOpM' npt{BoAgT K CMeHe noBe.qeHqecxoi l  crpareruv Ha 60ree yMepeHHylo,  HO Hep,nrr roro, qro6st rs6exaru HefarilBHbrx nocneAcrBr4il, a pnn toro, vto6st yct'nurbcBolo Bracru, B srov cnyqae napaEoKc rojrbKo raxyulrfrcn; oH cB'3aH c oco6urvnoHL4MaHL4eM BracrL' ', npeBocxoAHo npofirnhccrpt/poBaHHbrM B ToM onvcailVt, Ko-T'poe MoHrecrse .4aer Aecno'l3My. B orn,.r,e or MoHapx, v, r+e npaBhr 'AL1H,HO (Lf epes TBepAble u ctalwnsabre SaKOHbr>, AecnorLrq npeAcraBngei co60il 
"r"r"_My' rAe npaBhr o.E,r,H, HO no cBoeMy Kanpilsy r.r 6es noMor4r,4 saKOHOB. cOUacHoMoutec<ue, Bracrb Aecnora luhpe Bnacr!,i Kopors, nocKonbKy Aecnor He oplaHhqeHt15:lor h noroMy qro Arg ero npaBneHr4q He cyulecrByer hHoro o6uerra, KpoMe<yAoBOnbcrBhff noBereBarb>.11 Taruu o6pasov, BCe MOryU_lecrBo Aecnora noHfiMa_erc' r ' ,cro HerarhBHO, B Onno.hr-rhl4 M.ryqecrey QpaHqyscKor-o Koporn, <oropsrrzFBrrrercff tegibus so/utus (nar. nzun:brM or saroHoa). Bnacru Kopons noAo6Ha 60_xecreeuuofr Bracrh, r{TO Bbrpaxaercg B Cnoco6nocr, 

"ou"prurb 
qyAeca, T. e" 6biTbceo60pusrl or 3aKOHOB nprpoAbr t/1n,A xe r3MeHFTb rx a nn60fr MOMeHT.

B ro xe BpeMq, e_cn, AaBaru ge$r,rHr,rr1 vn Bnacrv qepeg no3ilTl4BHbre nphsHa-Kt4, TaKhe rar cnoco6HOCTb onperqen'Tb noBe!,eH14e Apyroro, TorAa Bnacrayroulr,rrzycunL.Baer Bflacrb He nyreM npn*Ar.s peueHr4' COmacHo cBor/M Kanph3aM, a,

rt Y MoHrecKbe peeb 
tqlr He o Aecnore, a o6 o6ulecree. cp.: "f lpyroi nphMep Mexer

:2Y.I!_Tgru"nrs flapareail. To, ,rro 6urro cgeraHo 3Aecb, xorer14 BMeHilrb B npecrynneHfieoou{ecrBy, Koropoe B yAoBonbcrBhh noBerieBarb BuArlr eArlHcrBeHHo" oniro ,i^n il"tuii:recKbe W. n. O Ayxe saKoHoe. M., .1999. 
C. 41 ). _ npuu. i in.
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TPOTTEP M. cBoBoAA TO'TKoBAHT{, fo

Hanpon4B, hS,qaBaF O6U-{he n cra6nnb{ble npaBhna, Koroprile no3BorqhsT noAqMnpe.['Bl4rqerb nocflelcrBkrfl cBol4x peilc'euil h Aenarb eul60p MexEy Bo3MOXHbrMr,4noBeAeHqecKrMu aKTaM'4 TaK' qro6st r3Bner{b i l3 cBotlx gehcrevth MaKchManbHy}ononbsy' [4gutMaR ce6s or Eeicreur gaKoHoB, BJlacrrTenb npe4nrcbrgaer oco6urinopqrqoK geh."euh; noAqr4Hs' ce6s saxouaM, oH cosAaer o6uryFt nop"go" AL;-ctauil.
Hrqero He Meluaer l-ocygapcrseHHoMy coBery vinu Kacca4r4oHHoMy cyAy npil_pars -no60e 3HalreHil.-e no60vy reKcry, nocKoflbKy nto60il aKr ro,rKoBanrn 6ygerpaBHbrM O6pasov .a,efrcrehrenbHbrM. Ho ecn,a orH opraHbr 6yEyr 4eracreoearu rar,To' oqeBhAHo, Hilxecroflulhe cyAbr 14 uHbre noAqhHeHHbre HX lopHcrq l iK\vunhr-la oKa-xyrcs Hecnoco6t-tslMt4 perynrpoBarb co6ctseHHoe noBeAeHhe H3-ga HeBoGMoxHo-cTH n peAB r.qeTb n ocn eACTB r4fl cB Ori,tx Eeilcx euh.
B clyuae c KoHcrhryL{hoHHbrM cy4uefi }DKe Her H,Xecroru_rnx cyge6Hsrx 14HcraH-

ltth, HO OcTaercsr SaKOHOAarerbr noAqhHeHHStfr lopr4cAr4Kr.lr4h KOHCTr,rryLlhoHHoro
cyga' v1 3Aecb pqA npofisBorbHbrx aKTOB TOTKoBaHVn MOXer nphBecrH K nocra-HOBKe Bonpoca o rerr{TT4MHOCTh cyAbr,tt a TaKXe K TOMy, r{To cyAbs noTepfleT Bo3_MOXHOCTb OnpeAerFT.b coAepxaHne 6ygyulero 3aKOHOAarenbcrBa. hveHno 3HaHLlecra6rruuofr cy,qe6noft npaKTrKl,4 no""onr"r saKoHoAarerlo genarb paquoHaruHurrzpacqer 3aKoHHOCTLT 14, creAoBarerbHo, AOnycrHMOCTr4 cBor4x geilcreuil.ho.q cyre6-noi nparrurofi s.u,ecu cneAyer noHilMarb He rorbKo npaBhra, Koropbre BbrreKalor r/gcoBoKynHOCrr cy4e6uux peuleHnfr, HO h MeroAbr, KoHr.lenryarbHbre ctlcreMbt, Koro-pble no3BoflAnt npuiltu K TaKHM pelleHrffM. f '104vrHeuH",u apr"grKr_u4r,4 Bbrcr.xLrxcyAOB nUL\a v i lHbte BflacTHble opraHbr BnpaBe HaLeFTbCff, r{To cMoryT npeAB[4AeTbcy4e6Hue pelueHuF, ecrfi, nphMeHqrr re xe caMble Merogbl v noHnrtA1,oH14 cMoryrnoHrrb re npaBhra, KOTOpbTM oHh noAquHeHbrr ,1, TaKfiM O6pasovt, perynrpoBarb

cBoe noBeAeHhe.
Kax roeoprl Begels, ct4creMa crpohrcn Ha BepoBaHL4t/1 cy^6t4 B cBoro cBfi3aH-HOCTb' Ho ero BepoBaHr4e Hr4KOrlM O6pasov He qBrgercs apryMeHTOM B noflb3y re_3t/ca o rorKoBaHilTr KaK no3HaHl4u. Cropee, Hao60po1 no"aorr*y raKoe BepoBaHilecaMo no ce6e Rersercs pesynbraroM noHlDKpe*vlfl, KOTOpoe AaBUT Ha cy,qb,o, 3at4cKrlorreHheM cnyqaeB, KOrAa cyAbc crrt/Taer ce6g ceo60AHbrM. peuu r4er o nonyo*_

E9HVV' cneAytou-leM 113 npaKThqecxofr ueo6xoArlMOCTI4. ouo ueo6xo4rro gn" ,oro,' lro6sr aosAeficreoBarb Ha noBeAeHile 6ors'uoro qucnanrq, vro6ur np,r,arb peue-H t/ts M cyAbt'4 ( oco6eHn o rHrepnperarr sH urv ) 6or uulyro 
"rr6"n ""o"ru. 

lzl naeH n o ra-Kas npaKThr{ecKarr Heo6xoArvocrb npilH}DKAaer cyAb}o cneAoBarb ceoei co6creeH_Hoft nparrrKe h cBol,rM co6creeHHu'r vuio4", ToJrKoBaHilF. cygun BoreH noMeHflTb3ry npaKTfiKy e ro60tz MOMeHT, HO OTO He B ero uHTepecax, nocKonbKy, B KOHeqHoMcqeTe, BnacTb cyAbh l4SMepqeTcF ero yMepeHHocTbho.
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