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Epnbinesa H.10., KnesdyeHkosa M. H. n

YHUDOUKALINA HOPM
O MEXXAYHAPOOHOWU CYAEBHOU IOPUCAUKLUN
B MEXXAYHAPOAHOM NPOLECCYAJIbHOM INPABE

Annomauus. Hacmosuwas cmamvsi nocesujeHa paccmompeHuio akmyailbHblX 60RPOCO8, CGA3AHHBIX C
YHUQUKayueil HopM O MeHCOVHAPOOHOU CcYOeOHOl IOPUCOUKYUU 8 MeNHCOYHAPOOHOM NPOYeCCYATbHOM
npase, KOMOPoOe NOHUMAEMCA ABMOPAMU KAK OMPACTb MENCOYHAPOOHO20 YacmHo20 npasda. Aemopwl
paccemampusarom mpu epynnvl 0NPOCO8: YCMAHOBIEHUE MENCOYHAPOOHOH cYOebHO IpUCOUKYUL 8
HAYUOHATILHOM POCCUTICKOM 3AKOHOOAMETbCMEE U MEANCOYHAPOOHBIX 002080DAX, 8 KOMOPBIX YUACHEY e
Poccus; yemanosnetue medxncoyHapoOHotl cyodeOHotl opucouxyuil 8 HayuouaioHom npaee Auenuu, CIIA
u Dpanyuu; ocobvie cyoebHbIe NPUKA3LL U WMPADHL 8 AH2AUTICKOM, AMEPUKAHCKOM U PPAHYYICKOM
npase. Aemopuvl AHATUUPYIOM GUOBI MENCOYHAPOOHOT CYOeOHOT OpuUcOUKyul, 8KIouarouue 00uyio,
UCKTTOUUMENbHYIO U 002080PHYIO IOPUCOUKYUTO, O MAKHCE NOOPOBHO UCCIeOYIOm MAKOT He U36eCMHbBLL
MENCOYHAPOOHOMY SPANCOAHCKO-NPOYe CCYaibHOMY npagy Poccuu uncmumym, Kax OOKmMpUHda forum non
conveniens. CyuiecmeeHHoe HUMAHUE YOENLeHO ABMOPAMU 0COBBIM CYOeOHbIM NPUKAZAM AHEIUTICKUX,
AMEPUKAHCKUX U PPAHYYICKUX CYOO08, SKIIOLAIOUUX CYOe OHBII NPUKA3 0 3anpeme UHOCMPAHHO20 CYO0-
npoussoocmaa (anti-suit injunction); cyoebHblil NPUKA3 O HATONCEHUIU APeCcma HA AKMUGHI OMEEMYUKA
(Mareva injunction), a maxace ocobomy cyoebHoMy wmpagy (astreinte).

Karueesvie cnosa: cyoebHas wopucoukyus, ocyoapcmeenusiil cyo, NPpo2pocayiloiioe coaiauleHie,
epaxcoanckoe cyoonpou3so0cmao, cyoebHblil npuxas, cyoebHblil 3anpem, NPoYecCyanlbHblll UHCHUMYM,
cyoeOHbll umpag, cyoeonas OOKmMpUHA, MeAHCOYHAPOOHOE NPOYecCyaiibHoe nPpaso

Review: This article is devoted to the topical issues regarding unification of the norms on international
Judicial jurisdiction in the international procedural law, which is regarded by the authors as a branch
of international private law. The authors view three groups of issues: establishing international judicial
jurisdiction in the Russian domestic legislation and international treaties, to which Russia is a party,
establishing international judicial jurisdiction in the domestic law of England, USA and France, spe-
cial judicial injunctions and fines in English, American and French law. The authors analyze types of
international judicial jurisdiction, including, general, exclusive and treaty-based jurisdiction, and also
study an institution of * forum non conveniens”, which is not known to the international civil procedural
law of Russia. Much attention is paid by the authors to the special judicial orders of English, American
and French courts, including the anti-suit injunctions, Mareva injunction, and astreinte.

Keywords: judicial jurisdiction, state court, prorogation treaty, civil judicial procedure, judicial in-
Junction, judicial prohibition, procedural institution, judicial fine, judicial doctrine, international
procedural law.

poriecc riaobann3anuid MUEPOBOH S3KOHOMHUKH
1 00yCIIOBICHHOE 3TUM IIIUPOKOE BOBIICUCHHUC
POCCHUUCKHUX MPEANPUATHHN U NIPEAITPUHU-
MaTeJICH BO BHEITHEOKOHOMMYIECKYIO ACITCIBHOCTD
MPSAOIPEASINIIO YCHICHHUE POJIM M 3HAUYCHUS Cy,1e0-
HBIX OPTraHOB NIPHU PA3PCUICHUU MEKIYHAPOIHBIX
KOMMepUeckux crnopos. HOpucaukuus cyzos 1mo
BHEIITHEOKOHOMMYICCKUM CIIOPAM SIBISICTCS IIPEIME-
TOM PETYJIUPOBAHUS CO CTOPOHBI MEKIYHAPOIHOTO

YACTHOTO MPaBa, 8 UMCHHO OJHOM U3 €T'0 BAXKHCHIITNX
oTpacic¥ — MEXKJAYHAPOJHOI0 MPOUECCYATBHOI 0
npaea. [locnennee npeacrasmsaeT cobOM OTpPaCIb
MUTII, cocTosmy 10 U3 HOPM HALUOHATLHOTO 3aKOHO -
JATCIBLCTBA M MEKAY HAPOAHBIX JOTOBOPOB, KOTOPHIS
PETYAUPYIOT MEKAYHAPOIHBIC HMPOLCCCYATbHBIC
OTHOLICHU (TIPOLECCCYATBHBIC OTHOIWICHUS, OCIIONK-
HCHHBIC MHOCTPAHHBIM 31¢MeHTOM). OOBEKTOM
MEKAYHAPOJIHOTO MPOLECCYATBLHOTO IIPABa BBICTY-

343



DOI: 10.7256/2226-6305.2013.3.8984

I1pu nuTHPOBAHWUH STOH CTATHU CHOCKA Ha doi oOsi3aTebHA

MexayHapoaHoe NpaBo U MeXAYHapoAHbIE OpraH13aL MK
International Law and International Organizations

nacT MPOLCAYPA PA3PCIICHUA MCXKAYHAPOIHBIX

YaCTHOMPABOBHIX CIOPOB B TOCYAAPCTBCHHBIX CYAaX

M KOMMEPYCCKUX apOuTpaskax, modTOMY B HEM BBIIC-

JISFOTCS IBS OTPACTH, OTHOBPSMCHHO BBICTYTIAIOIIAC

kak mogorpaciaiu MUIT B nemoM — MEK Y HAPOIHOS

rpask TaHCKO-TIPOIIECCYATBHOE TIPaBO' U MEKIYHA-
poaHOe apOUTPAKHO-TIPOLECCYATBHOS IIPABO.

IMpu BCceM MHOTOOOpPA3HUH TMOAXOAOB K OIMpPE-
JCICHUIO NPABOBOU MPUPOIB MCKIYHAPOIHOTO
rpakaaHckoro mpouecca B Hayke MUII Beraens-
FOTCA €T0O HCCKOJIBKO OTIMYIUTCIILHBIX IMTPU3HAKOB,
KOTOPHIC B TOM WU WHOW CTCHCHU MOIACPKUBA-
FOTCSI BCCMU YUCHBIMHU!

1. MexaAyHApPOAHBIN rPAKIAHCKUH IIPOLECCC HOCUT
MyOIUIHO-TIPABOBOM XapakTep, MOCKOIBKY OH
MPEACTABIACT COOOH BIACTHYIO ACATEIBHOCTD
TOCYIApPCTBCHHBIX OPraHOB — CYJIOB — IO OT-
MPaBICHUIO TTPABOCY AU MO TPAHCTPAHUIHBIM
rpaskaaHCKUM AcaaM. Bce yaacTHUKY mpoLec-
ca, B TOM YHCJIC MHOCTPAHHBIC JTUIIA, BCCTAA
HAXOAITCSH B IOPUAUYCCKOM MOAYUHCHUU 10
OTHOIIICHUIO K CyJaM,

2. HECMOTPS HA TO, UTO CVJ KAKIOT0 rOCyaapCcTBa
OTHOPABIACT OPABOCYANUC MO CBOUM MPOICCCY-
aTbHBIM MPABOBBIM HOPMAaM, MEKAYHAPOIHBIH
TPaXJaHCKWHM IIPOIECC MO CBOEMY COJACpIKa-
HUK HOCHUT 3KCTCPPUTOPHATIBHBINA XapakTep.
ODTO BBIpAXKACTCA B HEHM3OCKHOM B3aMMOCBSIIZH
¥ B3aHMMO3aBHCHMOCTH KaK CyACOHBIX CHCTEM

1 Cm.: Abnouxos T.M. Kype MeKIyHapOTHOTO I'PakJIaHCKOTO
mpoIieccyanbHoro mpasa. Slpocnasnb, 1909; FOposa H.M.
MexyHapoHOE I'paXkjaHCKoe IpolleccyalbHOE IPaBo:
Teoperuyeckue OCHOBBI UMILIEMEHTAIMU HOPM B IIpaBo-
Boli cucreme P®. M., 2008; Enucees H.I', Bepuununa E.B.
MesxayHapoIHOE Mpak/IaHCKO € IIpolieccyalbHOe IIpaBo: YueGHoe
mocobue. M., 2011; Grubbs S. (ed.) International Civil Procedure
(World Law Group Series). Kluwer Law International, 2003,
Campbell C. (ed.) International Civil Procedure: 2 vols. Lulu.com,
2006-2007, Hartley T. International Commercial Litigation: Texts,
Cases and Materials on Private International Law. Cambridge
University Press, 2009; Warne J. International Commercial
Dispute Resolution. Bloomsbury Professional, 2009; Fentiman
R. International Commercial Litigation. Oxford University Press,
2010, Hill J., Chong A. International Commercial Disputes:
Commercial Conflict of Laws in English Courts. Hart Publishing,
2010, Kramer X.E., van Rhee C.H. (eds.) Civil Litigation in a
Globalising World. T.M.C. Asser Press, 2012; Lascelles G. The
International Comparative Legal Guide to Litigation and Dispute
Resolution 2012 (International Comparative Legal Guide Series).
Global Legal Group Ltd., 2012; Milmo M. (ed.) International
Litigation Procedure 2012. Sweet and Maxwell, 2013.
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PASHBIX TOCYAAPCTB, TAK U UX MPABOBBIX CUCTEM
IPU PACCMOTPECHUH KAKAOI0 TPAHCT PAHUYIHOI O
CPaKIAHCKOTO a¢ya (IPUMEHCHUEC WHOCTPAH-
HOTO mmpasa K ClIOPHOMY MaTCpHUAJIBbHOMY OTHO-
LICHUIO, BBLAAYA CYICOHOTO MOPYUCHHUS O J0-
MPOCE CBUACTEIISI, HAXOMIICTOCS 3a PyOeKOM,
HUCTIOTHCHUC HA CBOCH TCPPUTOPUU PCIICHHUS,
BBIHCCCHHOT'O MHOCTPAHHBIM CYIOM H IIp.);

3. HOPMBI MCKIYHAPOIHOTO TPAKIAHCKOTO IPO-
necca coAcpkKATCA KaK B MEKIAYHAPOAHBIX
JOTOBOpAX, TAK M B HALIMOHAIBHOM 3aKOHOIA-
TEJIBCTBE KAKIOTO TOCYIAPCTBA;

4. KOHCYHOHM LEIBK MEKIAYHAPOIHOTO T'PAKIAH-
CKOTO MPOLECCa SIBISICTCS PA3PCIICHUS TPaH-
CIrPpaHUIHBIX CIIOPOB, 4 TAKKC UHBIX BOIMPOCOB
YACTHOMPABOBOTO XapaKTePa, OTHOCIIIUXCS K
KOMNOCTCHIUU TOCYAAPCTBCHHBIX CYOOB.

Ha ocHOBaHMHM yKa3aHHBIX HPU3HAKOB

A A. Mamaes popMyaupyeT CACAVIOMEE OMpeE-

ACICHUEC MCIKIAYHAPOIAHOTO TPaXKIAHCKOTO

npouecca. MeRKAYHAPOAHBINH TPaskKAAHCKHU

npouece — 3TO peryaupyeMas HalMOHAJIbHBIM

3aKOHOOATCIBCTBOM M MCXKAVHAPOAHBIMHA O0-

TroOBOpaMu HY6J'II/I‘IHO-HpaBOBa$I ACATCIBHOCTD

TOCYAAPCTBCHHBIX CYJOB IO OTHPABJICHUIO IIpa-

BOCYyAHWd IO TPAHCTPAHUYHBIM TpPaAXKIAHCKUM

AeJaM, HOCAIIAs dKCTCPPUTOPUATBHBIN Xapak-

TEp M HANIPABJICHHAS HA PA3PCLUICHUE TPAHCTpa-

HHUYHBIX CIIOPOB, 4 TAKKC MHBIX BOIIPOCOB IaCT-

HOMPaBOBOro xapakrepa®. B »Tom KOHTEKCTE

MOZKHO YTBEPXKIATH, UYTO MEKIAYHAPOAHOC rpa-

JKIAHCKO-TIPOLSCCYAIBHOS IPABO MPCACTABIACT

coboit moxorpacias MUII, cocroamyo us HopMm

HAIMOHAJIBHOTO 3aKOHOJATCABCTBA M MCIKIY-

HApOAHBIX AOTOBOPOB, KOTOPBIC PETryIUPYIOT

MEXXAYHAPOAHBIE IPOLECCYATBHBIEC OTHOMECHU A

0 PACCMOTPECHHUIO TOCYAAPCTBCHHBIMH CYIaAMHU

JaCTHONPABOBBIX CIIOPOB, OCIOXKHCHHBIX HUHO-

CTPAHHBIM 3JICMCHTOM.

2 CMm.: Mamaes A.A. MexnyHapoHast cyieOHast FOPUCTUKITUS
10 TPaHCTPaHUYHBIM pakaHcKuM Jenam. M., 2008. C. 13-14.
Cwm. takxke: Bacunvuukosa H.A. MexmayHapo HBIN TpaxkaaH-
CKUI IIpoIfecc KaK COCTaBHAS YacTh BHYTPUIOCYIaPCTBEHHOTO
I'paX/IaHCKOTO IIpoIleccyalbHOro Ipasa // ApOUTpakHBIH U
rpaxaaHckuit mporecc. 2003. Ne 3; Ocaseniox E.A. K Botpocy
0 MeCTe MEeXyHapOJHOIO IIPOIECCYalbHOIO IIpaBa B CHCTEME
poccuiickoro Ipasa // ApSUTpaskHBIM U TpakIaHCKHM TIpoIIecc.
2003. Ne 11; Ocasentwox E.A. Tlonatre u npeaMeT MexIyHapoI-
HOT'0 I'Payk IAHCKOT'O IIPOLIECCYalIbHOTO IIpaBa // MesxyHapoHoe
1y OIIMyHOE U YyacTHOE 1paBo. 2004, Ne 6.
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§ 1. MexxayHapoaHasi Cyie0OHAS FOPUCTUKITH S
B POCCHICKOM IIpaBe

B nacTtosawmee Bpemsa B Hayke MUIT He cymecTBy-
€T OOIICHPHUHATON TCPMHUHOIOTHH IS OTIPCACICHUS
OPOLCCCYATFHON IOPUCAUKIINY IO TPAXKIAHCKUM
JeNIaM ¢ yYacTHEM HHOCTPaHHBIX null. [ [pumeHeHMe
MHOTOYHUCICHHBIX TCPMHUHOB («MCKIYHAPOIHAS
MOABEAOMCTBCHHOCTEY, (IOPUCIUKIIUAY, «oOmas
KOMICTCHOUA», «KMCKAYHAPOAHAA MOACYAHOCTH»
U T.J.) IOPOKIACT B TCOPUH CEPBEIHBIC KOIU3UU;
HCPCAKO OOHUH U TOT K€ TCPMHH Y PA3HBIX UCCIIC-
JOBATCJICH UCTIOAB3YCTCS A5 OMPEACIICHUS PA3HBIX
MPABOBBIX SABJIICHUN (HALIPUMEP, KIOPUCIUKIIUI,
ot mar. jurisdictio — cya, cyaompousBoacTeo). U
HA00OPOT, OXHO U TO XKE MPABOBOC SABJICHUC VICHBIC
3a9acTYI0 0003HAYAIOT COBEPIICHHO PA3IMIHBIMHA
TepMHUHAMHU (HATPUMEP, PA3rPAHUUCHUC KOM-
MeTCHIUN MO PACCMOTPCHHUIO T'PAXKIAHCKUX HCIT
MEXKAY CYJAMHU PA3HBIX TOCYXAPCTB OMPESACIISACTCS
PaA3HBIMHA UCCICOAOBATCIIAMHU KaK «KMCKIAYHAPOIAHAA
IOACYAHOCTH», «KMCKAYHAPOAHAA MOABCIOMCTBCH-
HOCTB» H T.1.). AHaTU3 TPYAOB HUCCIECIOBATCICH
B 00acTH MEKAYHAPOIHOTO YACTHOTO IMPABA H
rpakIaHCKOTo mporecca no3ponua A.A. Mamaesy
MIPUHTH K CICAYIOIIUM BBIBOJAM:

1) HaubGonee gacTto ynmoTpeOAAOIMUNHCT B
POCCHUUCKON NMPAaBOBOU AOKTPHHE TEPMHUH «Me€-
KIAYHAPOAHASI MOACYAHOCTDY HPEACTABIACTCA
JOCTATOYHO HEYIOOHBIM M HELECICCOOOPA3HBIM.
B oreucctrBennoit nayke MUII paccmorpenue
TPAXKIAAHCKHUX ACT ¢ UHOCTPAHHBIM J3JICMCHTOM
B CYZcOHOM MOPSAIKE TPATULMHUOHHO HU3YUAIOCH
OTACIBHO OT PACCMOTPCHUS TAKUX IS TPCTCH-
ckumu cynamu. Kak crneacteue, MHCTUTYT Cyae0-
HOH ITOABCOAOMCTBCHHOCTH YKA3AHHBIX ACJI TAKIKC
HU3YHYAJICIH OTACABHO OT MHCTUTYTA apOUTPAKHOU
IIOABCAOMCTBCHHOCTH. B 3TOU CUTyaluuu UCIoJIb-
30BAHHUC TCPMHHA «MEKAYHAPOAHAS TOACYA-
HOCTb» ABJIAJIOCH MPUCMICMBIM U OIIPABAAHHBIM
3TUM TCPMHUHOM 0003HAYAIOCH PA3TPAHHUUCHUC
OpeaMETOB BCACHHUA HCKIIOYUTCIBHO MCKIAY
cyaeOHBIMHM OpPraHaMu Pa3HBIX TOCYXAPCTB.
[ToxBeAOMCTBEHHOCTH KE TPaM]XIAHCKHUX ACIT C
HUHOCTPAHHBIM J3JICMCHTOM TpeTeﬁCKHM cyaamMm
U1 AaIMUAHHUCTPATUBHBIM OpraHamM TOro HMIHA
WHOTO TOCYAapCcTBa, Kak mNpaBuiio, 0003Ha4aIacek
B TPyAaX POCCUUCKHUX YVUCHBIX HCHUTPAJIBHBIM
TCPMHUHOM «KOMIETEHITH .

Takoe pa3aeITbHOES PACCMOTPCHHUE OAHHBIX
MPOIECCYATBHBIX HHCTUTYTOB BPAA TH SBASICTCA
yaagaeiM. FOpucaukimsa ¢y, 108 pa3HBIX TOCY,JapCTB
[0 TPAKIAHCKUM AcaaM (TPAKTYIOMIAsICS B HAYKC
KaK «MEXJYHAPOAHASA MOJACYAHOCTH») U FOPHUC-
JUKIHS aIMHUHUCTPATHBHBIX OPTaHOB M apOuTpa-
JKeH (MMCHYIOIIASCS «KOMIMETEHINEIH») o CBOCH
OPUIUICCKON MPUPOAC SABISAIOTCA COCTABHBIMHU
YaCTIMM KOMITIICKCHOTO MOHATHS «MCKIYHapOIHAS
MpoLecCyanbHad IOPUCIUKIUA N0 TPAKIAHCKUM
penam». X HEBO3MOXHO paccMaTpuBaTh CTPOTO
10 OTACIBHOCTH, 0€3 YH4eTa UX TCCHOTO CANHCTBA U
B3aMMOCB#3U. Ha OCHOBaHHMM 3TOTO MPEACTABIACTCA,
9TO HAMOOJICS VAAIHBIM TCPMHUHOM JJIs OIIPECACICHUS
pasrpaHUYCHUS KOMIICTCHIIUM IO PACCMOTPCHUIO
TPaXXKIaHCKUX JEIT ¢ YYACTHEM MHOCTPAHHBIX JIHII
MEKAY CYACOHBIMM M MHBIMH OPTaHaMH PasHBIX
roCyaapCcTB OYACT ABAATHCI TCPMHUH «MEXKIYHAPO)1-
Hasl MPOUECCYAJILHAS IOPUCTUKLH S,

B cBoto ouepeab, ANHBIN KOMITICKCHBIM HHCTH-
TYT MCKAY HAPOTHON NPOLCCCYATBFHON FOPUCTUKITHH
OyaeT MoAPas3aACAATHCS HA «MEMKTYHAPOTHYIO CyAel-
HYI0 IOPUCAHUKINI0» (OMPCACICHUES KOMIICTCHLIMHU
CYIOcOHBIX OPTaHOB TOT'O WJIM MHOTO TOCYIapCTBa
AN pa3peUcHUI KOHKPETHOTO TPaXIAHCKOTO
Jclia, UHBIMH CIIOBAMH, TOT UHCTUTYT, KOTOPHIH B
HACTOSINECS BPSMs HA3BIBACTCI «MEIKIYHAPOIHOH
MOACYAHOCTBIO»), «MEKAYHAPOJHYH A IMHUHM-
CTPATHBHYI0 IOPHCAHKIHIO» (OMPSACICHUC KOM-
METCHIIMKM aIMHUHUCTPATUBHO-PACHOPSATUTEIbHBIX
OPraHOB Pa3HBIX TOCYJAPCTBA IO PACCMOTPCHUIO
JCII ¢ MHOCTPAHHBIM DJICMCHTOM), «MEXRIYHAPOI-
HYI0 apOUTPAKHYIO IOPUCTHUKITHIO» (OTIPSICIICHUS
KOMITICTCHIIHU TPESTCUCKUX CYAOB, PACIOI0KCH-
HBIX B PA3HBIX TOCYIAPCTBAX, MO PACCMOTPCHUIO
VKa3aHHON KATCTOPUH TPAKITAHCKUX ICJI) U T.A.
HcxoausiM TIpH ONpeacacHuH KOMIICTCHIIMH KaKo-
ro-mub0 HPABOMPUMEHHUTESIBHOTO OPTaHa TOTO WX
HMHOT'0 TOCYIApCTBA AJISl PACCMOTPESHHS KOHKPESTHOTO
TPAKIAHCKOTO ACIa ¢ HHOCTPAHHBIM 3JICMEHTOM
JOIKHO CIYKUTH HOHATHE «MEXKJYHAPOAHOM Npo-
HECCYAJIBbHOM PUCTUKITAN,

2) lpumeHeHUE TEPMUHA «MEKAYHAPOTHAS
NMpoueccyajbHAs] OPUCTUKLMSD ABIICTCI ONPAB-
JAHHBIM H C MPAKTHICCKON TOYKH 3peHust. B kaxxaom
KOHKPETHOM CIIy4ac, KOTAQ BO3HUKACT CIOP MEKIY
CyOBEKTaAMH MATEPHAIIBLHOTO TTPABOOTHOIICHUS THOO
MOSABIIACTCA MHAsI HCOOXOAUMOCTH OOpaIneHus K
MIPAaBOMOYHOMY FOPHUCIUKIIMOHHOMY OpPraHy, BCeraa
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B IICPBYIO OYMCPEAb BO3HHUKACT BOMPOC: SIBIISIOTCS
AU POCCHHCKHUC MPABONPUMCHHUTCIBHBIC OPTaHbI
KOMIICTCHTHBIMH PAacCMATPUBATH KOHKPETHOS rpa-
JKIAHCKOS JCI0 C MHOCTPAHHBIM DIICMCHTOM, HIIH
fojee MUPOKO, B KOMIICTCHIIUIO CUCTCMBI IIPABO-
MNPUMCHUTCIIBHBIX OPTAHOB KAKOTO TOCYIAapCTBa
BXOIUT PACCMOTPCHHUE JAHHOTO I'PAKIAHCKOTO ISIIa
[0 CYIICCTBY, @ HE BOIPOC. K KOMIICTCHIIUH CYI0B
KaKOro TOCYJapCTBA OTHECCHO AAHHOS JCJIO.

CywecTBYIOT ONPEACICHHBIC KATCTOPUH ICI,
pPa3peIIeHUE KOTOPHIX B 3aKOHOAATEIbCTBE PA3HBIX
rOCYXapCTB HE SBISICTCS MPESPOTATUBOU CYIOB, a
BXOJAWT B KOMIOCTCHIHUIO A IMUHUCTPATUBHBIX OP-
raHoB (HAIIPUMEP, HCKOTOPBIC CCMECHHBIC €I UITH
JAeNa, CBA3AHHBIC C JIMYHBIM cocTosiHUEeM. Kpome
TOTO, B PAAC CIYYaCB OOCCICUCHNUC M 3aIMUTA
CYOBCKTHUBHBIX TPAKIAHCKUX MPAB OCYINCCTBIIS-
erTcs opranamu HoTtapuara). CyIIecTBYIOT TaKKe
KATCTOPUHU TPAXKITAHCKUX ICJI, KOTOPBIE MOTYT
OBITH PACCMOTPEHBI B HEKOTOPBIX TOCYAapPCTBAX
AuInh OOIICCTBCHHBIMHU OPraHU3aUUsIMU (HAIPH-
MEp, PACCMOTPCHHUE TPYAOBBIX CIIOPOB HEPEIKO
OTHOCHUTCS K BEACHHUIO HMPO(PCO30B MM CICLHU-
aJbHBIX TPYAOBBIX apOuTpakei, a OOABITUHCTBO
BHCITHCOKOHOMHUYCCKHUX CIIOPOB Pa3peruacTcs B
HACTOSIICEC BPSMsI TPSTCUCKUMHU CcyaaMu). Takum
o0pa3oM, B KaxXIOM CAyYac B MECPBYIO OUYCPCIb
peImaeTcs BOMPOC MMCHHO O «MEXKJYHAPOMXHOM
MPOoHeCcCyajJbLHOH WPHCAUKITHIY, a HC O «MEXRIAY-
HAPOJAHOH MOACYTHOCTH.

3) B monap3y TepMHHA «MEIKAYHAPOXHASI TIPO-
neccyajbHAasl IOPUCIUKITUSTY» MOXKHO MPUBSCTH U
Takou apryMeHT. [loHATHS «TOABEAOMCTBEHHOCTDY
U «IOACYAHOCTh» UCIIONB3YIOTCS TOJIBKO B PYCCKOM
SA3BIKC, U B POCCUUCKOM MPOIICCCYATbHON HAYKE OHU
HOCSAT TOJBKO BHY TPUTOCYIAPCTBEHHOS CMBICIIOBOS
sHaucHue. B Hayke MUII TepMuH «MeR1yHAPOAHAS
MOACYAHOCTBY» HOCHUT YCIOBHBIH xapaxrep. 1o e ca-
MOC MOKHO CKa3aTh ¥ O TCPMUHC «MEKAYHAPOTHAS
MOABEIOMCTBEHHOCTDY. [loHITHE XKE «IOPHCAUK-
IUST», STUMOJIOTHUCCKY BBIIICAICS U3 JTATUHCKOTO
SI3BIKA, SIBIACTCA CO3BYYHBIM M OJUHAKOBBIM IIO
CBOCMY 3HAYUCHUIO BO MHOTHX 3bIKAX MHUpa. Takum
o0pasoM, MaHHBIH TCPMHH ABIACTCS Oonee ymo0-
HBIM ¥ HPAKTUYCCKH OMPABIAHHBIM C TOYKHU 3PCHUS
MMCHHO ME2K Y HAPOJHOTO I'PAKAAHCKOTO IIPOLIECCa,
[IOCKOJIBKY, B OTJHAYHEC OT TCPMUHOB (MOABEAOM-
CTBEHHOCTb» U MOACYAHOCTDLY, SIBIACTCA OoOee
«WHTCPHALTHOHATBHBIM,
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Cam 1o cebGe TePMUH IOPHCAUKIHI» UMCCT
OYCHb MHOT'0 3HAYUCHUM, IO3TOMY JJISI OTIPEACICHUSA
KOMIETEHTHOHU CHCTEMBI OPaBONPUMCHUTCIBHBIX
OPraHOB TOTO HJIM HHOTO TOCYAapCTBa AJsl pac-
CMOTPCHHUA TPAXKIAAHCKOTO ACIa ¢ MHOCTPAHHBIM
smemeHTOM A A. Mamaes npeaiaract ucoab30BaTh
TSPMHUH «MEKITYHAPOTHASI HPOLECCYAJIHLHAS FOPHC-
UK. [loHATHA ke «TIOABETOMCTBEHHOCTDBY U
CIOJCYTHOCTDY, IO €TO MHCHUIO, TOJKHBI UCIIOb-
30BaThC B TPAKIAHCKOM IIPOLECCYATIBHOM IIPABE
Poccuu TOTbKO BO BHYTPUTOCYAAPCTBCHHOM 3HAMUC-
Hun’. MHCTATYT MEK 1y HApOAHOM PONCCCyaTbHON
FOPUCAUKIHA KIACCUPUIUPYESTCS HA HECKOIBKO
BHIOB. AHAJIA3 TOTO HHCTUTYTA MO3BOJISICT IIPUNTH
K BBIBOOY, UTO TaKasd IOPUCOAUKIHUA B 3aBUCUMOCTHU
OT CTCIICHHU OMPCIACICHHOCTH ACIUTCSA HA OMPSIC-
JCHHYIO M HCOIIPSACIICHHY FO.

OnpeaesieHHASI MEKAYHAPOAHASL TPOIEC-
CYAJIbHAS WPUCANKIHNS — 3TO IPOLECCYATbHBIN
HUHCTUTYT, YCTaHaBHHBammHﬁ, B KOMIICTCHIIUKO
KAKUX IMPABONPUMCHUTEIBHBIX OPTaHOB (CYICOHBIX,
AIMUAHUCTPATUBHBIX UJIHA O6H.IGCTBGHHBIX) TOTO UJIN
WHOTO FOCYAaPCTBA BXOIUT PACCMOTPCHUE TAHHOTO
CPAXKIAHCKOTO ACJIa ¢ HHOCTPAHHBIM DICMCHTOM.
JlaHHBIN BUI IOPUCAUKIIMYA OTPCACIISICT HE TOJIBKO
KOHKPETHOE TOCYAApCTBO, HO U YOPABOMOYCHHY IO
CHCTEMY OPTraHOB 3TOT0 TOCYAApCTBa (CYIBI, AIMHU-
HUCTPATUBHO-PACTIOPSI IUTSIIBHBIC OPTaHbl U T.X.).
[Tpumepom Takoro BHUAQ MEHKAYHAPOIHOM IPOLEC-
CYQIIbHOW IOPUCAUKIINHA MOKET CIIYKHUTh IIPABUIIO,
ycraHoBjiaeHHOE B 4. 1 ¢T. 20 MUHCKOM KOHBCHIIUU
CHI 1993 r. 0 npaBoBO¥ HMOMOIIN U MPABOBBEIX
OTHOLICHUAX IIO TPAKIAHCKUM, CEMEUHBIM U yro-
JO0BHBIM nenaMm (mance — MUHCKas KOHBCHIHS) B
peaakimu Mockosckoro mpoTtokoma 1997 r. (ma-
ace — MOCKOBCKHE POTOKON)?, COrIaCHO KOTOPOH
HUCKH K JUIOaM, UMCIOIMKUM MCCTO KHUTCJIBCTBA Ha
TSPPUTOPUH OXHOM U3 JlOroBapuUBaIOIMXCS CTOPOH,
OPCABABIIAIOTCA HC3ABUCUMO OT UX I'PAKAAHCTBA B
cyabsl 3TOM JloroBapUBAOIICHCS CTOPOHBI, & UCKH
K OPUAUYICCKUM JTUOAM HNPCABABIAIOTCA B CYABI
JlorosapuBaromeicss CTOPOHBI, HA TCPPUTOPUU KO-

3 CM.: Mamaes A.A. Yxa3s. cou. C. 36-44.

4BMJI. 1995. Ne 2; 2008. Ne 4. MurcKkast KOHBEHITHS BCTYIIHIIA B
cumy 19 mas 1994 1. [ocne patudukarmm mist Poccru oHa BeTy-
mmia B cuity 10 gexa6ps 1994 r. MockoBCKHUH ITPOTOKOI BCTYITHAT
B ety 17 centsabpst 1999 r. Tlocne patudukarmm st Poceru o
BeTymm1 B cuity 09 staBaps 2001 1.
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TOPOU HAXOJUTCSI OPTaH YIIPABICHUS FOPUIANUCCKOTO
JaWLa, €ro IPEeACTABUTEILCTBO Tubo (umman. B nan-
HOM CIIyYae OPaBOBas HOPMA YKA3bIBACT HE TOJIBKO
HA OMPEACICHHOS TOCYAAPCTBO, HO M HA KOHKPETHY IO
CHUCTEMY OPTAHOB DTOTO TOCyAapcTBa (CYACOHVIO
CHCTEMY), KOMIICTCHTHY IO PACCMATPUBATE TPAXK IAH-
CKHE Je71a ¢ MHOCTPAHHBIM DJICMCHTOM.

HeonpeaeneHnass Me:KAyHAPOIHAS TPOIEC-
CYAJIbHAS WPUCANKIHNS — 3TO IPOLECCYATbHBIN
WHCTUTYT, ¢ TIOMOIIBIO KOTOPOTO YCTAHABIMBACTCS
TOJBKO FOCYJAPCTBO, B KOMIICTCHIIUIO OPTaHOB KOTO-
POro BXOOUT paCCMOTPCHHUC KOHKPCTHOTO IrpaxKaaH-
CKOT'O JIej1a ¢ MHOCTPAHHBIM 3IeMEeHTOM. [ [pu aTOM He
VKa3bIBACTCS, KAKUE OPraHbl JAHHOTO TOCYIApCTBA
(CyneOHBIC MTH MHBIC) YIIPABOMOUCHBI PACCMATPUBATD
Ja”HOE AeJ10. B kadecTBe mpuMepa HEOMPE e ICHHOM
MEXIYHAPOIHOU HPOLSCCYATBHON IOPUCIUKIHA
MOKHO TIpuBeCTH 4. 1 ¢T. 29 MuHCKON KOHBCHLIMU,
COTJIACHO KOTOPOM IO ASTIaM O PACTOPIKCHHUHU Opaka
KOMITCTCHTHBI yUpexkaAcHuA JloTroBapuBaromencs
CTOPOHBL, TPAKIAHAMH KOTOPOMU SABIAIOTCS CYIPYTH B
MOMCHT IIOAAYH 3aABJICHUS. ECJ'II/I HA MOMCHT ITOAQAYHU
3asBICHUS 00a CYIPYTra IPOKUBAIOT HA TCPPUTOPUH
Apyro# JloroBapuBaroieicss CTOPOHBI, TO KOMIICTCH-
THBI TAKXXC YIPC:KIACHUA 3ToU JloroBapusaromeics
CTOPOHBI. B MpHUBEICHHOM NMPUMEPE COACPKUTCA
OIPEACICHUEC TOJIBKO KOHKPETHOTO TOCYIApCTBA,
YUIPCIKACHUA KOTOPOTO MPABOMOYHEI PACCMAaTPUBATDH
JIeIa 0 pacTopKeHUH OpaKa ¢ MHOCTPAHHBIM DJICMCH-
ToM. UTO 3K€ 3TO 32 «YIPEIKIACHUCSY — CYABI, AAMUHH-
CTPATUBHBIC OPraHbl, HCPKOBHBIC OPTaHU3AITUN UTA
YTO-TO CIIC, — JAHHOC MPABUIIO HC YCTAHABIUBACT.
9710 OyAET ONMPEACICHO JIUIID C TIOMOIIBIO MPABOBBIX
HOPM O BHY TPUTOCYAAPCTBECHHOM ITOABEIOMCTBEHHO-
CTH, COICPKAIIMXCS B 3aKOHOAATCIBCTBE YKA3AHHOTO
rocyaapcTsa’.

ToBops 0 MexAYHAPOIHON MPOLECCCYATbHOMU
HOPUCAUKIHUA IO TPAKIAAHCKHUM ACJIaM, HCJIb34A HC
OTMETHUTH cieayromee. [[paBoBble MPUHIMIIB, MO-
JI0’KCHHBIC B OCHOBY OIIPCACIICHUS KOMICTCHTHOTO
OpraHa TOro Wik HHOTO FOCYJapCTBa, COACPIKALIH-
€CA B MCKAYHAPOAHBIX JOTOBOpPAaX, HAMUOHAJIIBHOM
3aKOHOAATCIBCTBE U CYACOHOM HPAKTHUKE PA3HBIX
CTpaH, BEChbMa Pa3HOOOPa3HBI, HO OHU MOTYT OBITh
CBCACHBI K HCKOTOPBIM THUIIOBBIM CIIY'asiM. I/IS HHUX
HaAuOO0JICC IACTO KCIONB3YCMBIMHU SIBJIITIOTCS CJIC-
AYIOIUE TPUHIIUIBIL

5 CM.: Mamaes A.A. Yxas. cou. C. 46-47.

a) YCTAaHOBJICHUC IOPUCAMKLHUH IO MMPUIHAKY
CPaKIAHCTBA CTOPOH WM CTOPOHH B Acie (forum
patriae),

0) YCTAHOBIICHHUE IOPUCIUKITNH 10 IPU3HAKY MC-
CTa JKUTCIIBCTBA OTBSTIUKA (ACtor sequitur forum rei),

B) YCTAHOBIICHHUC IOPUCAMKLHUH IO IMPUIHAKY
MECTa JKUTCIBCTBA (I FOPUINICCKUX JIUL — MECTA
HaXOXKIACHUS) CTOPOHBI 110 Aeny (forum domicilii);

r) YCTAHOBJICHHUC FOPUCIUKIHU 1O MPUIHAKY
JWYHOTO MPUCYTCTBUS OTBSTIMKA UITH HAJTUIHUA €TO
AMYIOECTBA HA TCPPUTOPUM TAHHOTO TOCYIAPCTBA
(actor sequitur forum domicilii),

) YCTAHOBJICHUC IOPHUCIUKIMHU IO MPHUIHAKY
MECTa HAXOXKACHUS CIIOPHOM Bewu (forum rei sitae),

€) YCTAHOBJICHUC IOPUCAUKIHMHU I10 MPUIHAKY
MecTa coBepeHus akta (forum loci actus),

’K) YCTAHOBIICHHUC IOPUCIUKIHH IO MPU3HAKY
MecTa ucnonHeHus obs3arenscrTea (forum loci
solutionis),

3) YCTAHOBJICHHC IOPUCIUKIIAU IO MPUIHAKY
MecTa coBepucHus aenukra (forum loci delicti
commissi);

1) YCTAHOBJICHUC IOPUCIUKIINH 10 COTTAIICHUIO
cropoH (forum voluntatis)®.

[Mepeuenp TakuX MPUHLKIOB HE ABJSICTCI KC-
qepPUBIBAIOINUM. B pasHbIX rocyaapcTBax ImpuMe-
HUTCIIBHO K PA3HBIM KATCTOPHSM TPAKITAHCKUAX ACIT
3aKOHOAATEIBCTBO MOKCT YCTAHABIMBATD U APYTHC
MIPUHIAIIBL, B COOTBETCTBUM C KOTOPBIM OIIPSICTIACT-
Csl KOMIICTCHTHBIH ITPABOIIPUMCHUTCIILHBIN OPraH B
KOHKpETHOU cTpane. Hanpumep, npu ycTaHOBICHUH
ME K AYHAPOIHOM MPOLECCCYATBHOU IOPUCIUKIIUHN IO
CeMCHHBIM JCIaM MOKET HUCIIOIb30BATHCS HPU3HAK
MecTa 3aKodeHus Opaka (forum loci celebrationis),
[IPY OTIPSACIICHUY IOPUCIUKLINH 10 TPY,IOBBIM ACIAM
MOKST UCOIB30BATHCS MPU3HAK MECTA OCY LICCTBIIC-
HHs TPYAOBBIX obsizanHocTe# (forum loci laboris),
B PsLAC CAYYACB YCTAHABIUBACTCS, ITO JCTIO MOKET
paccMaTPUBATHCSA MO MECTY HAXOXKIACHHUS HCTLA
(HampuMep, B TPAKJAHCKUX ACIAX, CBA3AHHBIX C
3aIUTON TIpaB NOTPEOUTENCH) U T.1. YKa3aHHBIC
NPUHLIUIB HCOOXOOAUMO OTIUYATH OT MPHUBI30K
KOJMU3NOHHBIX HOpM MUTI, coaepskammxcs B MeK-
JYHAPOAHBIX TOTOBOPAX M HALIMOHAJIBHOM 3aKOHOA-
TEIBCTBE BCEX rocyaapets. HecmoTpst Ha BHEIIHES
CXOICTBO TEX U APYTHUX, CICAYET MOAICPKHY Th, UTO
HOPMBI, OIIPESICIIAIONINC MEKIYHAPOIHY IO TIPOLEC-

¢ Tam xe. C. 49-50.
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CYAIbHYI0 FOPUCIUKIHIO, U KOJJTU3HOHHBIC HOPMBI
— 3TO Pa3HbIC IIPABOBBIC KATCTOPUH .

[To cTeneHM ompeacICHHOCTH COTJAILICHUA O
MEKIYHAPOAHOU MPOLCCCYATbHOW OPUCIAUKIIUU
(IpPOPOTaLIMOHHBIC COTJIALICHUS) SIS TCI HA OTHOCH-
TCIIBHO OTIPEACICHHBIC K A0COTIOTHO OIIPESACICHHEIC,
B orHOCHTEJILHO onpeaesieHHBIX MPOPOraluoH-
HBIX COIJIAIIEHUAX YKA3BIBACTCSA HE KOHKPSTHBIN
OPABOIIPUMCHUTCIBHBIA OPTaH, PacHOIOKCHHBIHN
B TOM HJIM HHOM TOCYAApPCTBE, 4 CHCTEMA OPTaHOB
oIpeacIcHHOTo rocyaapcetea. Hampumep, cTtopoHsl
MOTYT B COTJIAIIICHUH YKA3aTh, YTO CIIOP, BOSHUKIITHN
WJIM MOTYIIWHA BO3HUKHYTH B OyIyIIEM W3 UX Ipa-
BOOTHOIICHUM, MOAJICKUT PACCMOTPEHHUIO B CYIaxX
Poccutickoit @eaeparmu. B a0co0THO onpeneieH-
HbIX HPOPOrAMOHHBIX COIJIAIIICHUSIX YKA3BIBACTCA
HC CHCTEMAa OPraHOB, & KOHKPSTHBIM IpaBONpUME-
HUTCIBHBINA OPTaH, HAXOMAIUNUCA B ONPCACICHHOM
rocyaapcTee. [IpuMepoM MOXKET CIYKUTH COTJa-
IICHHUE CTOPOH O TOM, YTO CIOP, CBA3AHHBIN ¢ HX
MPABOOTHOWICHUAMH, HMOAJICKHUT PACCMOTPECHUIO
B Poccuiickoit Deneparnmu, B ApOUTpaskHOM Cy.Ie
r. Mocksbl. ADCONIOTHO OMPEACICHHBIC CYACOHBIC
MPOPOTALMOHHBIC COTTIAIICHUS YCTAHABIUBAIOT, UTO
JISITO TIOJICKUT PACCMOTPECHHUIO B KOHKPSTHOM CYIe
ONPeACICHHOTO FOCYAAPCTBA, TO €CTh COACPIKAT Mpa-
BHUJIa HE TOJIBKO MEKAYHAPOTHOU MPOLECCYATbHON
FOPUCIUKIIHY U BHY TPHTOCYIAPCTBCHHOM MOIBSIOM-
CTBCHHOCTH, HO ¥ MIOJACYAHOCTHU. TaKHe COTJIAIICHU A
HE MOTYT U3MCHATH POAOBYIO U UCKIIIOUHTCIBHYIO
TCPPUTOPHATBHYIO NOACYIHOCTD IPAKIAHCKUX ST,
VCTAHOBJICHHY 10 TPOLECCYAIBHBIM 3aKOHOIATCIBCT-
BOM B CTpaHe cyaa’.

IOpucaukums poccuickux CyIoB IO AeiIaM ¢
VYIACTHECM WHOCTPAHHBIX OPUIUUCCKUX U (PU3UTIC-
CKHX JTUII OTIPSACICHA B POCCHUCKOM MPOLecCcyaab-
HOM 3aKOHOZATCIBCTBE, & UMCHHO, B ApOUTPaKHOM
npoueccyalibHoM koaekce P® ot 24 wurons 2002 r.
B pex. ot 07 urons 2013 r° (manee — AIIK P®) u
B ['paxkmaHckoM mporeccyanbHoM koackce PD ot
14 nosaGpst 2002 r. B pea. ot 07 mas 2013 r.'° (nanee
—I'TIK P®). [1o cBOEMY IIPAaBOBOMY CTATYCY POCCHI-

7 Tam xe. C. 53.
8 Tam xe. C. 52.

® C3 P®. 2002. Ne 30. Ct. 3012; 2013. Ne 23. Ct. 2884. HoBag
penakiust AIIK PO serymuna B cuy 07 utonst 2013 1.

10.C3 P®. 2002. Ne 46. Ct. 4532; 2013. Ne 19. Cr. 2326. Hopast
penaktst I'TIK PO eryrmna B cuity 19 mag 2013 1.
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CKHC apOUTPANKHBIC CYIBI ABISIOTCA COCTABHBIMH
qaCTAMH U 3BCHBbsIMU CyAcOHOU cuctembl Poccuu
¥ BXOIAT B 4YUCIO (DSACPATBHBIX CYIOB HApAAY C
(benepanbHbBIMU Cy1aMu OOIICH rOpUCIUKIMH (1. 3
cr. 4 @enepanbHOro KOHCTATY HMOHHOTO 3akoHa «O
cyaeouoiu cucteme POy ot 31 nexabps 1996 r. B pexn.
ot 25 mekabpsa 2012 rll; cr. 1 demepanbHOTO KOHCTH-
TYUHOHHOTO 3aKkoHa «0O06 apOurpaskHex cynax B PO»
ot 28 anpens 1995 r. B pea. ot 06 aexaGps 2011 r.'%),

I'masa 4 «KommeteHums apOUTpaKHBIX CYI0B»
ATTK P® ul'nasa 3 «IToaBe10OMCTBEHHOCTS U TTOACY -
vocTh» [ TIK PO Hagenstor u apOUTpaKHBIC CYABI, U
CyABI OOIICH IOPUCTUKIIUHA IIPABOM PACCMATPUBATE U
paspeuaTs B MOPsAKS HCKOBOT'O MMPOU3BOACTBA ACJIA,
BO3HHUKAKOIIHC U3 TPAKIAHCKUX MPABOOTHOIICHUN
¢ YHIACTHEM MHOCTPAHHBIX T'PAXKIaH, 1uLl 0¢3 rpask-
JIAHCTBA, THOCTPAHHBIX OPTAHU3AINH, OPTaHU3AIU I
C MHOCTPAHHBIMH HHBCCTULIASIMH, MK IYHAPOIHBIX
opraumzanuii (. 5 ¢t. 27 AITIK PO un. 2 c1. 22 I'TIK
P®), B ToM uucae aena 0 NpU3HAHUHN U IIPUBCICHUN
B UCTIOJTHCHUE PESIICHUH NHOCTPAHHBIX CYJ0B H HHO-
crpaHHbIX apbuTpakasx pemeHuti (cT. 32 ATTK PO
ui 1(6) cr. 22 I'TIK P®). Hapsay ¢ atum o6a kogekca
COACPKAT CICLIUATBHBIC PA3ACbl, TOCBAIICHHBIC OT-
JSJIBHBIM aCHEKTAM MCSK Y HAPOIHOTO IPAXK IAHCKO-
0 IPOLIECCa, CPSAN KOTOPHIX TNIABHBIM BBICTYIACT
BOMPOC 00 YCTAHOBICHUH IOPUCIUKIINH TI0 CIIOPAM,
OCITOKHCHHBIM MHOCTPAHHBIM 3JIECMCHTOM, TO €CTh
MCKIVHAPOIHOW IOPUCAUKIIUN POCCUUCKUX CYIOB
(Pazaen V «IIpousBoacTBo 1Mo meiaaM ¢ y4acTHEM
nHocTpanHbx muipy AITK P® u anamorudssii pas-
pen ['TIK PO)!3,

Cpasy k¢ BO3HHMKACT BOIIPOC O TOM, TAC IPO-
XOAUT PA3TPAHUYHUTEIbHAS JTUHHUS, HO3BOIAIOMAL
OTIOCIIUTh KOMICTCHIUIO apOUTPAKHBIX CYIOB OT
KOMIICTCHI[UM CYAOB OOIICH FOPUCIMKIIUA 10 CIIO-
paM ¢ y4JacTHEM WHOCTPaHHBIX Jul. JloctatouHo
YCTKUU OTBCT MOYKHO HAWTH OPU aHATU3C COOTBLT-

WC3PD. 1997. Ne 1. Cr. 1; 2012, Ne 53 (1. 1). Ct. 7572. HoBas
PelaKIys HaCTOSINIEro 3aKOH BeTyImia B cuity 01 sHBaps 2013 1

12 C3 PO. 1995. Ne 18. Cr. 1589; 2011. Ne 50. Ct. 7334. HoBag
PEIaKITUs HACTOSIIETO 3aKOH BCTyImia B cuity 07 niexalOpst 2011 1.

13 Cm. 06 5TOoM Gortee rosipoSHo: T anernckas JI.H. MesktyHapoTHBIH
TpakIAHCKHIL [IPOIIeCC: TIOHSITUE U TeH/ICHIIUY PasBUTHSL // baxun
C.B. (peo.) AxTyanbHbIe TIpoOIeMbl MEKTyHAPOTHOTO T'PaXkIaH-
CKOTO IIpollecca: MaTepuallbl MeXIyHapOHOW KOH(pEPEHITUH.
CII6., 2003. C. 1-12; Mapwvimesa H.H. Bonipockl koaudukarmm
HOPM MEXIyHapOJIHOTO I'pakaHcKoro Iporecca B Poccuu //
JKypHuan poccutickoro mpasa. 2004. Ne 6.
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CTBY OLIMUX MPOLECCYATBHBIX HOPM. ApOUTPaskKHBIM
CcyJaM MOABEAOMCTBCHHBI JSIa O 3KOHOMHYCCKUM
crnopam U IpYTHE Aea, CBA3AHHBIC C OCYIISCTBICHH-
M MPCANPUHHUMATCIBCKON M MHOM SKOHOMHYICCKOU
JCSITSIBHOCTH IOPUANICCKUMHY JIULIAMHA U HHIUBHU-
AyarsHbIMU TpeanpuHuMareasmu (. 1-2 cr. 27,
cr. 28 ATIK P®). MM e moaBEeIOMCTBCHHBI CIA O
NPU3HAHUY U IPUBSACHUN B UCIIOTHCHHUC PCIICHUH
WHOCTPAHHBIX CYI0B M HHOCTPAHHBIX ApOUTPAKHBIX
PSLUICHUH N0 CIIOpaM, BOSHUKAIOIIUM ITPU OCYIIECT-
BJICHUH IIPEATIPUHUMATEIbCKON ¥ MTHOU SKOHOMHYIC -
ckoit gearenapaoctu (cr. 32 ATTK POD).

Cyabr 00med IOPUCIUKINN PACCMATPUBAIOT U
paspelarT Ae1a, BOSHUKAIOMKES U3 YaCTHOIPABO-
BBIX OTHOLICHUH (TPaKJAHCKUX, CCMCHHBIX, TPY-
JIOBBIX, KUJIUIIHBIX, 36MCIIBHBIX, YKOIOTHICCKUAX
Y MHBIX), 32 UCKTIOMCHUCM SKOHOMUYUCCKHUX CTIIOPOB
U OIPYTHUX AC]I, OTHECCHHBIX 3aKOHOIATEIbCTBOM
K BeACHUIO apbuTpakubx cyxos (. 3 cr. 22 [TIK
P®). Takum 06pa3om, COBEPIICHHO OYUCBUIHO, UTO
OCHOBHBIM KPHTCPHUECM Pa3rPAHUYCHHUA KOMIICTCH-
uuy apOUTPaKHBIX CYAOB M CYIOB OOIICH rOpHC-
JUKIMH 1O CIIOPaM ¢ YYacTHECM MHOCTPAHHBIX JIML
BHICTYHACT MPEIAMET CHOPA, ONPSACIAIOMUN €ro
SKOHOMHUYCCKUN MIINM HCOKOHOMHUYUCCKHUU XapakTep,
MIPUYICM SKOHOMHUUYCCKHUH XapakTep CBsI3aH, Oe3yCIoB-
HO, ¢ OCYINCCTBICHHUCM CIOPAIIUMHU CYOBEKTAMU
MIPEANIPUHUMATEIBCKON MJIM MHOM XO3IHCTBCHHOM
pearenbHOCTH. C yeTOM BBIIICU3I0KEHHOTO MOYKHO
VTBEPIKAATH, YTO TTIABHBIM HHCTHUTYTOM [0 Pa3perie-
HUIO UHTCPECYIOWICH HAC KATCTOPHUH TPAXKIAHCKHUX
U TOPTOBBIX JEJI, BKIIOYAIOIMNX HHOCTPAHHBIN dI1e-
MCHT, OyAyT apOUTPAKHBIC CYABI, B CHIIY YCTO MIPH
JaTbHEHUIIEM H3JIOKCHHH MaTepHajaa MPUOPUTET
OyaeT OTAaH aHATM3Y HOPM apOUTPaKHOTO MPOIEC-
CYaJIBHOTO 3aKOHOJATCIIHCTBA.

HenocpencTBeHHO BOMpOCaM yCTAHOBICHUSA
FOPUCAUKIIHU POCCUUCKHUX CYI0B IO MEXAYHAPOI-
HBIM KOMMEPUYCCKHUM cnopaM nocssameH Pazagen V
AIIK P® «[IpousBoacTBo mo menaM ¢ y4acTHUCM
WHOCTPAHHBIX TUIl». B cooTBeTcTBHM ¢ m. 1-4 cT.
254 ATIK P® unocTpaHHBIC TUTIA TIOIb3YOTCS MPO-
LECCYATbHBIMHU MIPABAMH U HECY T MIPOLICCCYATBHBIC
00s3aHHOCTH HAPABHE ¢ POCCHUHCKWMHU OpPTraHU3a-
LUSAMH ¥ rpaxkiaHamu. [IponeccyalbHbIC TBIOTHL
MPEIOCTABISAOTCA HHOCTPAHHBIM JTHULAM, CCIU OHU
MPEeAYCMOTPCHBI MEK, Y HAPOIHBIM J0TrOBOpOoM PO,
Huocrpanubie muna uMEIOT mpaBo 00pamarscs B
apburtpaxkusic cyasl B PO mo mpaguiiaM rnmoaeeaom-

CTBCHHOCTH M NMOACYAHOCTH JJIA 3AIMUTHI CBOUX
HAPYLICHHBIX UITH OCITAPUBACMBIX IPAB U 3aKOHHBIX
WHTEPECOB B CPepe mMpeATTPUHUMATEIHCKOW U MHOU
3KOHOMHUYCSCKOH aeATenbHOCTH. MHOCTpaHHBIC

UL, YIACTBYIOIINE B ASTIC, JOKHBI IPSACTABUTD

B apOUTPaKHBIH CYI JOKA3aTeIbCTBA, MOATBEP-

JKIAIOIHEC UX OPHIUYSCKHHA CTATYC M MPaBO HA

OCYWICCTBICHUC NPCANMPUHUMATCIBCKON M UHOU

3KOHOMHUYECKOU ACATSIBHOCTH. B crmydae Henpea-

CTABIICHHUS TAKHX IOKA3aTCIBCTB apOUTPaKHBIH

Cya BIPaBe UCTPSOOBATH UX IO CBOCH HHULIMATHUBC.

[MTpaBurenscTBOoM P@® MOTryT OBITH YCTAHOBJICHBI

OTBETHBIC OTPAHUYICHUS (PSTOPCHUH) B OTHOIICHUHU

WHOCTPAHHBIX JIUI TEX HHOCTPAHHBIX TOCYIAPCTB,

B KOTOPBIX BBCACHBI OTPAHHYCHUSA B OTHOLICHHU

POCCHUUCKHUX OPTraHU3anui U rpakaan'”,
OCHOBHBIC IPUHIIHAIIBL YCTAHOBJICHU S| FOPUCIUK-

WU POCCUUCKUX apOUTPAKHBIX CYI0B 10 MCKIY Ha-

POIHBIM KOMMEPUCSCKUM CHIOPAM U3JI0KCHBI B CT. 247

ATIK PO, kotopast rmacut, 4To apOUTPAKHBIC CYIbI

Poccum paccMmaTpuBarT Aeia MO SKOHOMHUYSCKUM

crnopam U IpYTHE Aeia, CBA3AHHBIC C OCYIICCTBICHH-

M MPCANPUHHUMATCIBCKON ¥ MHOW SKOHOMHYICCKOU

JCATSIIBHOCTH, C YIACTHEM HHOCTPAHHBIX OPraHU3a-

U, MCKIYHAPOIHBIX OPTaHU3ALNNA, THOCTPAHHBIX

rpaskaaH, Tui 663 rpak JaHCTBA, OCY INCCTBIISFOLIIX

MPESANMPUHAMATCIBCKYI0O U HHYK 3KOHOMHYCCKYIO

JeATCABHOCTH (MHOCTPAHHBIX JIMI), B CIIVYAC, CCIH:

1. OTBETYHK HAXOAUTCH UM MIPOKUBACT HA TSPPH-
topuu PO nmubo na reppuropuu PO naxoxurcs
HMYIIECTBO OTBCTUYHKA,

2. opraH yupasicHus, QUINAT WU MPSIACTABU-
TEIILCTBO MHOCTPAHHOI'O JHUIA HAXOAUTCS HA
Tepputopuu PO;

3. cmop BO3HHUK H3 JOTOBOPA, IO KOTOPOMY HCIION-
HCHHUC JOJKHO UMETh MECTO MU UMEJIO MECTO
Ha TeppuTtopun PO;

4. TpeGoBaHWC BO3HUKIIO W3 HMPUIHHCHHUS BPCIA
AMYINCCTBY ACUCTBHUCM HJIM UHBIM OOCTOSTEIb-
CTBOM, MMEBIIMMH MECTO Ha Tepputopuun PO
WITH OPY HACTYIUICHUH Bpeaa Ha Tepputopun PO;

5. cmop BO3HHMK W3 HCOCHOBATCIHHOTO oborarie-
HHUA, UMCBIICTO MECTO Ha Tepputopun PO;

14 Cu. 06 3ToM Gonee mopoGHO: Konecos I1.11. TlporieccyanbHble
TapaHTUH MPABOBOTO CTaTyca MHOCTpaHHbIX vl // baxun C.B.
(ped.) AKTyalbHbIe TIPOGIeMbI MEKTYHAPO JHOTO TPaKIAHCKOTO
mporiecca: Matepuansl MexayHapoHoit koudepenrmu. CIIG.,
2003. C. 58-66.
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6. wuCcTeU IO JSIy O 3AIIUTS ACJIOBOU penyTalHnu
Haxoautcs B PO,

7. CcHop BO3HMK M3 OTHOLICHHUH, CBSI3aHHBIX ¢ 0Opa-
LICHUCM LICHHBIX OyMar, BBIITYCK KOTOPBIX HMEJT
MECTO Ha Tepputopun PO;

8. 3zasButenp mo aeny ob6 ycraHoBiacHWH (haxTa,
HMCIOLICTO IOPHANISCKOE 3HAUCHHUE, YKA3BIBACT
Ha Hajgu4aue >Toro (pakra Ha Teppuropun PO;

9. cnop BO3HHUK W3 OTHOILICHHH, CBA3AHHBEIX C TO-
CYJJapCTBEHHOM PETUCTPALMCH MMECH M APYTUX
0OBEKTOB M OKA3AHKUEM YCIIYT B MCIKIYHAPOIHOH
accoumannu ceter UaTepHeT Ha Tepputopun PO;

10. B apyrux cinydasx Npu HATHYIUHA TCCHOU CBA3U
CIIOPHOTO MPABOOTHOLICHU A C TeppuTOopucii PO
(. 1 cT. 247 ATIK PO).

Jeno, npuaaToe apOUTPAKHBIM CYAOM K CBOSMY
PACCMOTPCHHUIO ¢ COOMIONCHUECM HPABUI, MOJIKHO
OBITh PACCMOTPEHO MM IO CYIIECTBY, XOTA OBI B X0I1€
MPOU3BOACTBA O ACIY B CBI3HM C UBMECHCHHUEM MECTa
HAXOKACHHSA WIIH MECTA JKUTCSIbCTBA JIUL, YIACTBY-
OLIUX B JACJIC, UM UHBIMU OOCTOITSIBCTBAMH OHO
CTAHCT OTHOCHTBHCI K KOMIICTCHIIMM HHOCTPAHHOTO
cyna (. 4 ct. 247 ATIK P®). CneayeT OTMETHUTB, 9TO
MPAKTHYCCKH AHAJOTHIHBIC HOPMBI 3aKPCIIJICHBI U B
¢1. 402 I'TIK P®, perynupyomeil KOMISTCHIIHIO CY-
JIOB OOLICH IOPUCIUKIIAN IO TPAKTAHCKO -IIPABOBBIM
cropam ¢ yJacTueM WHoCcTpauHbx muil’. CornmacHo
cT. 248 ATIK P® k UCKIIOUUTEIPHOM KOMIICTCHIIUNA
apbuTpakHbIX CyaoB Poccuu mo genam ¢ yqactuem
MHOCTPAHHBIX JTUL OTHOCATCS ACTA!

1. 1o cmopam B OTHOIICHUHU HAXOAAMICTOCS B TOCY-
JapcTBeHHOM cobOcTBenHocTr PD mmymecTsa,
B TOM YHCJIC IO CIIOPaM, CBA3AHHBIM C MPUBA-
TH3alMeH TOCYAAPCTBEHHOTO0 MMYINSCTBA U
PUHYIUTCIBHBIM OTYYKICHUCM HMYINCCTBA
JUTSL TOCYaPCTBCHHBIX HY K

2. mo cmnopaM, NPeaAMETOM KOTOPBIX ABIAIOTCA
HCABIDKHMOE UMYIICCTBO, SCIH TAKOS HMYIIC-
CTBO HAXoAUTCA HAa Tepputopun PO, unu npasa
Ha Hero;

15 Cm. 06 3ToM Goree moapobuo: Mypanos A.H. KomreTeHst
CyJIoB 00IIIeil FOPUCIUKIIMY paccMaTpUBaTh IIpe IIPUHUMATENb-
CKW€ CIIOPHI ¢ yUacTHEM HHOCTPAHHBIX JIUIT B cBeTe HOBoro AITK
P® // MockoBckuit Ky pHaI Mexk ayHapoHoro pasa. 2002. No 3;
Mpycun B.A. HexoTopble 0COGEHHOCTH YHaCTHSI B apCUTPasKHOM
TIpoliecce MHOCTPAHHBIX JINIL // PoccHIICKuI €3KeroTHUK rpaskaH-
CKOT0 ¥ apOUTpakHor0 mporecca, 2002-2003. Ne 2. CII6., 2004,
Xapconyes A.1. KomrieTeHIMs apSUTPaKHBIX CYAOB IIO PACCMO-
TPEHUIO JIEN ¢ yYaCTUEM HHOCTPAHHBIX Il ExarepunOypr, 2002.
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3. 0o cnopam, CBA3aHHBIM C PSTUCTPALIUCH UJIU BBI-
Jlade NaTCHTOB, PETUCTPALMCH 1 BB 1aYCH CBU-
JSTEIbCTB HA TOBAPHBIC 3HAKY, ITPOMBILIJICHHEIC
00pasLbl, HOIC3HBIC MOACIN WITH PETUCTPALIUCH
JPYTHX IPaB HA PE3YIbTATH HHTC/LICKTYATEHON
JIEATCILHOCTH, KOTOPBIC TPSOYIOT PErUCTpaiuu
WM BBIIA9W ATCHTA JTHO0 CBUACTCALCTBA B PD;

4. 1o cnopaM O MPU3HAHUH HEACHCTBUTCIBHBIMU
3aMUCeH B TOCYIAPCTBCHHBIC PEECTPHI (peru-
CTPBI, KaAACTPHI), IPOUIBEACHHBIX KOMIICTCH-
THBIM opraHom P®, Beayuium Takou peecTp
(perucTp, Kamactp);

5. 1o cmopam, CBA3AHHBIM ¢ YUPEKIACHUCM, TUK-
BHUJALUCH MUITH PETUCTPALIMECH HA TEPPUTOPUH
P® ropuaudeckux MU U UHAUBHUAYAIbHBIX
NPSAOPUHUMATENICH, 4 TAKKES C OCHAPUBAHU-
€M PCILICHHUH OPTAHOB 3TUX IOPUIANICCKUX TUL
(. 1 ct. 248 ATIK P@).

B uckmouutenpbHON KOMHOCTCHU MU apbu-
TPaXKHBIX cyaoB Poccum HaxoZsaTcsa TakkKe Acia
¢ YYaCTHEM HMHOCTPAHHBIX WL, BO3HUKAIOIIUC
W3 AAMUHUCTPATHBHBIX U MHBIX NYOTHIHBIX
npasooTHoiuecHut (. 2 ¢rT. 248 AIIK P®). Takum
obpa3oM, HaHHAS CTATh 3AKPCIIACT MCKIFOUHU-
TEIBHYIO KOMIICTCHIUIO POCCHUUCKUX apOuTpax-
HBIX CYJOB IO PACCMOTPCHHUIO MCEKAYHAPOIHBIX
KOMMEPUYECKUX CIIOPOB ONPEACICHHON KATCTOPHH,
9TO CACAYET OTIHYATH OT UCKIKYUTECIBHOU KOM-
METCHIUN POCCUUCKOTO apOUTPaKHOTO CyIa IO
PacCMOTPEHHUIO KOHKPETHOTO CIOPA, BO3SHUKIICTO
B PE3YyJAbTATE 3AKIIOYCHUSA NPOPOTALHOHHOTO CO-
TJAIICHUA MCKAY CIOPAIMMUMHE CTOPOHAMH.

[TpaBuna o A0r 0BOPHOIA OJCYIHOCTH B OTHOIIC-
HHUH POCCUUCKUX apOUTPAKHBIX CYIOB 3aKPCILICHBI
B cT. 249 ATIK P®. CornacHo comeprKamumcs B HCH
HOPMAaM B CIIy4ae, SCIIM CTOPOHBI, XOTs OBl OIHA U3
KOTOPBIX SBIACTCA MHOCTPAHHBIM JIMLIOM, 3aKJIIO-
YU COTAIICHUE, B KOTOPOM OHPEACITHIIH, YTO
apOurtpaxkusiii cya Poccun o6namaet KOMIICTEHITHE I
MO0 PAaCCMOTPESHHUI) BO3ZHHKIICTO WA MOTYIIECTO
BO3HUKHYTH CHOPA, CBA3AHHOTO C OCYIICCTBICHUCM
VMU TIPS ATIPUHUMATEIbCKON M THOW SKOHOMUYECKOM
ICSTCABHOCTH, apOurpaxkueiii ¢cya Poccum Oyaet
obnaxaTe UCKIIOYUTCIBHOW KOMIOCTCHIUCH IO
PACCMOTPSHHUIO AAHHOTO CIIOPA NPU YCIOBHH, UTO
TaKOE COTJIAIICHUC HE U3MCHACT UCKIIOUYUTCIBHY IO
KOMMETCHIIMID WHOCTpaHHoro cyaa. CoraameHnue
00 ompeneJicHUH KOMICTEHIIHH TOJKHO OBbITh
3AKJIIOYECHO B MUCbMeHHOMH dopme (. 1-2 ct. 249
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ATIK P®). Takum o6pa3om, mpopoOramuOHHOC
COTJIAIICHUE O3HAYACT AOTOBOPCHHOCTH MCIKIY
CHOPSAIIUMH CTOPOHAMH — CTOPOHAMH CIIOPHOTO
MPABOOTHOMICHUS (TOTCHUUAIBHBIMU UCTLOM H
OTBETYMKOM) O MCPEAAdC CIIOPa HA PA3PCLICHUC B
Cy.I Kakoro-iubo rocyaapcrea. Takoe coriamcHue
BBICTYIIACT KAK MIPABOBas (popmMa peanuzanuu HOpM
0 JOTOBOPHOW IMOACYIHOCTH, COACPIKAIIUXCSI BO
BHYTPHUTOCYJAPCTBCHHOM IIPABE.

B poccuiickoM mmponeccyaIbHOM 3aKOHOAATSIb-
CTBE 3TOMY BOMPOCY MOCBAmeHbI cT. 249 ATTK P®
u ct. 404 TTIK PO, npuuem popmymuposka 3aro-
noBka cT. 404 T'TIK PO «/loroBopHas noacyaHOCTb
IS ¢ YIACTACM WHOCTPAHHBIX UL 3HATHUTCIHHO
ayume hopMyaTupoBKHU 3aromoBka cT. 249 ATIK
P® «Cormamenne 06 onpeacicHUM KOMIICTCHIIUA
apbuTpaskHBIX Cya0B B Py, nO0 MO3BONAET YETKO
PasrpaHUYIUTD, BO-TICPBIX, BUABI HOACY THOCTH — 00-
uyio (ctT. 247 ATIK PO u cr. 402 I'TIK PO®), uckiro-
quteabayI0 (cT. 248 ATIK P® u ct. 403 [TIK PO)
poroopuyio (¢T. 249 ATTIK PO uct. 404 [TIK PD), a
BO-BTOPBIX, MOHSITHE MPOPOTALMOHHOTO COTTIAIICHUS
KaK Crocoba OompeacicHus MOACYIHOCTH B (hopme
peanu3any JOrOBOPHOM MOACYXHOCTH OT MOHSITHS
CaMOH MOACY AHOCTH KaK KOMILICKCA IPABHUII IO YCTa-
HOBJICHHIO KOMIICTCHIIUY TOTO U WHOTO TOCYIap-
CTBCHHOTO Cyna. B 3aBepuiennn gaHnHOTO BOIpoca
HEOOXOAUMO CIIIC pa3 AKLICHTUPOBATH BHUMAHUC HA
TOM, ITO IPOPOTALHUOHHOE COTJIALICHUS MOKET U3MC-
HHTH JIUIIB [IPABUIIA ONIPESACICHIS OOIICH MTOACY THO-
CTH, HO HUKOTAa HC UCKJIFOYUTCIIFHON oA YTPO30U
MPU3HAHUS €TO IOPUIUICCKY HEICUCTBUTCIIBHBIM, U
B 3TOM KOHTEKCTE TOTOBOPHYIO MOACYIHOCTH MOSK-
HO PACCMATPHUBATH KAK M3MCHCHHY IO COTIIAIICHUCM
CIIOPALIAX CTOPOH OOINYIO MOACYTHOCTD! .

Heo6xoaumo OTMETHTE, ITO OCHOBHBIM IIPHUHLIM-
[IOM, PETYJIMPY IOIIUM IOPUCIUKIIUOHHBIC BOIIPOCHI ¢
WHOCTPAHHBIM 3JICMCHTOM, BEICTYIIACT MECTOHAXO0-
JKACHUE IOPUANYCCKOr0 HIH (U3HMUECKOro JINIA-
OTBETYHKA, 9TO OSCCIOPHO OTPAKSHO B POCCHIACKOM
npoueccyaabaoMm 3akononarensetse (. 1(1) cr. 247

16 Cm.: Monacmuiperuii 10.5. OCHOBHBIE 0COOCHHOCTH IIPOPOTa-
IMOHHBIX cornarnienuii B Poccutickoii ®eneparnm // MockoBekuiz
3Ky pHaII MeXXlyHapoHoro 1pasa. 2002. Ne 2. C. 174-185.

17CM. 06 510oM Gortee roipobHo: [ lebanosa H.A. TIpotieccyalbHbIe
0COOEHHO CTH PACCMOTPEHUSL JIETI ¢ Y YACTUEM MHOC T PAHHBIX JIUIT B ap-
GutpakHbIX cyjax Poccutickoit Oeneparmn // Foeycnascxuit MAM.,
Ceemnanos A.I (ped.) MexayHapoHOE YacTHOE TIPaBO. COB-
peMeHHas npaktuka: COopHEK crareil. M., 2000. C. 290-299.

ATIKP® un. 2 cr. 402 I'TIK P®). Bmecte ¢ Tem ATIK
P® comepxuT HCOPAWHAPHYIO HOBEILTY B KA4CCTBE
KPUTCPHUS NI YCTAHOBICHUS FOPUCIUKIHU POC-
CHICKOTO apOUTPAKHOTO CyAa, a UMCHHO, HAJTUYIHC
TECHOU CBA3H CIOPHOTO NPABOOTHOLICHUS C TSPPH-
topuei Poccuu (. 1(10) ct. 247 ATIK P®). Takoro
KPUTECPHUA HET B IPOLISCCYATBHOM 3aKOHOIATSIECTBE
HH OJHOTO FOCYJAPCTBA, TAK KAK KATCTOPHUA «TSCHOU
CBSI3WY CITYIKUT B KAUCCTBE KOJIIU3UOHHOM IIPUBI3KH
JHIND B OTHOIICHUH BHIOOPA IPUMEHUMOTO MATCPH-
AJIBHOTO MPABa M HC MOXKET CJIYKUTH TAKOBOU IMPH
BBIOOPE IOPUCIUKITMOHHOTO OpraHals.

ITO CBA3AHO € TEM, UTO B OCHOBY HOPM, ITO3BOJIA-
FOIIMX BRIOPATH MOCIICTHUH, TTOTOKCHBI (haKTHUUCCKUE
00CTOSTE ILCTBA, MO3BOJISIOIINS OTHO3HAYHO CBIA3ATh
poccuiickuil apOUTPaKHBIF CYI U CIIOP, KOTOPBIH
MPSATIONAracTCs NePeIaTh Ha €T0 PACCMOTPEeHUE (Ha-
IPUMEP, CIIOP BO3HUK U3 OTHOIICHUM, CBI3AHHBIX C
obparueHHEeM HECHHBIX Oy Mar, BRIITYCK KOTOPBIX UMET
MecTo Ha Tepputopuu Poccnu — . 1(7) ct. 247 ATIK
P®; opran ynpasnenus, punuan uiad mpeacTaBH-
TEIbCTBO HHOCTPAHHOTO JTHUIA HAXOAUTCS HA TCPPH-
topuu PO — 1. 1(2) ct. 247 ATIK P®). Kareropus xe
«TECHOM CBSI3W» HE IMO3BOJLICT OJHO3HAYHO BEIOPATH
POCCHICKHUI apOUTPAKHBIA CYJ B KAYCCTBES FOPHUC-
JUKIIHOHHOTO OPTaHa M0 Pa3pelICHUIO cropa, ubo
CBA3b CIMIOPHOTO MPABOOTHOWICHHS C TSPPUTOPHUCH
Poccuu cama HyKaaeTcsa B OMPEACICHUU U, KPOME
TOTO, KPUTCPUH TAKOTO OMPSACICHUS ¢ HCU3OCIKHO-
CTBHIO HECYT Ha ce0C OTHCUATOK MHOTOBAPHUAHTHOCTH
¥ CaMU HYKJACTCsI B COTJIACOBAHHOM BeIOOpe. Takum
obpasoMm, paccmoTpernyto Hoseny AITK PO epaa
7 MOYKHO CHHUTATh yIATHOM.

Ewme onuu BaxXHBIH BONPOC 3aTParuBacTCs
HOPMaMH IPOLECCYAIBHOTO 3aKOHOOATSIBCTBA, a
AMCHHO KOH(IMKT PUCIUKIUN (KOHKY PEHITHS
HPHUCAMKIINAI), KOTOPBIH 03HAYACT HATHYIHUE OJTHOB-
PEMECHHO BEAYIONMXCS B PA3HBIX CTPAHAX CYICOHBIX
pazbuparenbCTB MO OXHOMY M TOMY KE HPCIMETY,
IO TEM K€ OCHOBAHHUSIM M MCKIY TCMH KC JIH-
mamu. B nayke MYII koH(IUKT HOpUCIUKIUA

18 Cm. 06 510M Gortee TIo/ipoGHO: Henameriko I'B. Mesx ity HapoiHO-
IIPaBOBBIE ACIIEKTHI B3aUMOJICHCTBUSI MaT€PUAIbHBIX U IIPO-
nieccyanbHbpX HopM B ALK u I[TIK PO // MockoBckuif Ky pHAIT
MekayHapoaHoro mpasa. 2003. Ne 1; JTucuyvin-Ceemnanos A1
K Bompocy o BeIGope IpaBa 1 BEIGOPE IOPHUCTUKIIIHI BO BHEITHESKO-
HOMITYeCKUX KoHTpakTax // Kovapos A.C. (ped.) Mex nyHapoaHbIi
KOMMepUecKHEt apOUTpak: COBPEMEHHBIE IIPOOIIEMBI U PEIICHUS:
COGopauxk crareil. M., 2007.
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noJy4nj Ha3Banue «npunuun lis alibi pendens».
[Mockonbky Kaxkaoe rocyJapcTBO CAMOCTOATEIBHO
VCTAHABIMBACT ONPEACIBl KOMOSTECHIUHU CBOUX
CYIOB IOPH PACCMOTPCHHUH YACTHONPABOBHBIX JCSI C
HHOCTPAHHBIM 3JICMEHTOM, HMECHHO 3J€Ch 32JI0°KCHA
OCHOBA JUTsI MOTCHIIUAIBHO BO3MOKHOTO KOH(IUKTA
FOPUCIUKIUY, KOTOPBIHM OBIBACT ABYX BUIOB — OTPH-
LATCIBHBIN U MOJI0XKUTEAbHEINH., OTPUIATEILHBIH
KOH(JIMKT BO3HUKACT, KOTAA ABA U 0OJCE rocy-
JapcTBa OTBEPrarT MOACYIHOCTh ONMPCACICHHOTO
JeIa CBOMM CYACOHBIM OpraHnaMm; MOJIOKUTEIbLHBIH
KOHPIHKT uMeeT MECTO, KOraa aBa u Oonce ro-
CyZapcTBa OPETCHAYIOT HA MOACYIHOCTh JAHHOTO
Je1a CBOMM HALIMOHAJIBHBIM CYIaM.

TepMmuH «KOHOIUKT IOPUCAUKLIUI» B TAHHOM
CIIydyae MMEET WHOC 3HAYCHUE, YeM TSPMHH «KOH-
(baukT 3ak0HOBY. B ciyuae koH(pIMKTA 3aKOHOB CY X
OIPEACIIACT, MMPABO KAKOTO FOCYJAPCTBA MOIICKHUT
MPUMCHCHHIO B JAHHOM KOHKPETHOM Clydae, B
ciydac K¢ KOH(IMKTA IOPUCAUKIUNA PEeUb UIACT O
MPUHLIMUNAX, TOCPEACTBOM KOTOPHIX T'OCYAAPCTBO
VCTAHABIMBACT IMPEACIB TOJNBKO COOCTBCHHOM
opucaukaui. Hauny4amum cnocobom paszperue-
HU KOH(IUKTA IOPUCAUKIIUN WK, WHAYC TOBOPS,
«CTOJIKHOBCHHA» MPOLECCYATbHBIX 3aKOHOB IBYX
u 00JIee TOCYIAPCTB, KOMICTCHTHBIX B CHIIY HOPM
BHYTPCHHETO 3aKOHOJATC/IFCTBA PA3PCIIUTEL BO3-
HUKIIUN CIIOP, SBISICTCS CO3AAHUC OOIIUX MPABUIT
O MEKIAYHAPOIHOU CYACOHOM IOPUCTUKITHH ITOCPEI-
CTBOM 3aKIIOYCHUS MEKIYHAPOAHBIX JOTOBOPOB.

B poccuiickoMm 3aK0OHOIATSIHCTBE MPOLIECCYATb-
HBIC TIOCTICACTBHS PACCMOTPECHHUSA CYIOM HHOCTPAH-
HOTO TOCYAApPCTBA Acja MO CIOPY MEXKAY TEMU Ke
JTHULAMH, O TOM KE IPSAMETE U IO TEM K& OCHOBAHHU-
ssm peryaupyores ¢T. 252 ATTK P® u cr. 406 T'TIK
P®. Cornacuo ct. 252 ATIK P® apbutpakubiii cya
Poccum ocrasiaseT uck 63 pacCMOTPCHUS, SCIIH B
MPOU3BOACTBE WHOCTPAHHOTO CYJa HAXOAUTCA HA
PACcCMOTPSHHUH ACTIO0 MO CIOPY MCEKAY TEMH XKE JTH-
LIAMH, O TOM K€ MMPSAMETE H 10 TEM KE OCHOBAHUAM,
MPH YCJIOBUH, UYTO PACCMOTPCHHUE OAHHOTO Aca
HE OTHOCHTCA K UCKIIOYHUTESIIBHON KOMIIETCHIUU
apburpaxkuoro cyna Poccum. ApOurpaxkHsiil cyn
Poccun mpekpamaeT mpou3BOACTBO MO ATy, SCIU
MMECTCS BCTYIHMBIISES B 3aKOHHYIO CHIIY PCLICHUC
WHOCTPAHHOTO CYAA, OPUHIATOE MO CIIOPY MCKAY
TEMH KE TULAMH, O TOM KE MPESIMETE U MO TSM KE
OCHOBAHM M, IIPH YCIIOBHU, YTO PACCMOTPESHHE JaH-
HOT'0 Je/Ia HE OTHOCHUTCS K HCKTIOUUTCIIFHON KOMIIC-
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TeHUMH apouTpakHoro cyaa Poccnn ninm ykasanHoe
peLICHHE HE HOIJICIKUT MPU3HAHUIO U IPUBESICHUIO
B ucnonHeHue B Poccun.

Heckonbko nHBIE HOPMBI, KACAFOIIHASCS MTPOLICC-
CYQIIBHBIX MOCICACTBHUA PACCMOTPESHHS IE1 WHO-
CTpaHHBIM CyaoM, 3akperuicusl B ¢T. 406 I'TIK PO.
CornacHo e¢ TpeOOBaHUAM CY1 OOIICH FOPUCTHUKITHN
Poccuu oTKa3pIBacT B MPUHATHHA UCKOBOTO 3asBJIC-
HUA K MPOU3BOACTBY HITH IIPSKPALIACT IPOU3BOIACTBO
O JSITY, SCJIW HMEESTCS PEIICHUES CYAa IO CIIOPY MEK-
Y TEMH K€ CTOPOHAMH, O TOM Ke MPSIMETE U IO TCM
’KC OCHOBAHUAM, IPUHATOEC HHOCTPAHHBIM CYAOM, C
KOTOPBIM HMEESTCI MEKAYHAPOAHBINA A0TOBOP PO,
MPEeIyCMATPUBAKOIIUN B3aMMHOC MPU3HAHUC U HC-
nonueuue pemennii cyaa. Cya Poccuu Boseparmaer
HCKOBOC 3asBJICHUC WIIM OCTABISCT 3asBICHUC O¢3
PAcCMOTPCHHS, €CTU B HHOCTPAHHOM CYJC, PSIICHHUE
KOTOPOTO MOJAJICKHUT MPU3HAHUIO UJIH UCTIOTHSCHUIO
Ha Teppuropun PO, paree Ob110 BO30OYKICHO ACIIO
O CIOPY MEXIY TEMH KE CTOPOHAMH, O TOM KE
MPEAMETE U IO TEM K& OCHOBAHMUSAM.

W3 ananusza BEIIICTPUBEICHHOTO TCKCTA CICAYET,
at1o HOpMBL ATIK P® u I'TIK P® pasrpanuuusator
CHTYaLWH, KOTAA HHOCTPAHHOE CYICOHOC peLIcHUS
VK€ BBIHCCCHO JIMOO KOTAA TOKACCTBCHHOC ICTIO
eIIe HAXOOUTCI HA PACCMOTPSHHU B HHOCTPAHHOM
cyne. B mepBoM caydae pocCHUCKHE Cyanl oOImei
FOPHUCAMKIWY OTKA3bIBAIOT B HPUHATHUA HCKOBOTO
3aBJICHUSA K MPOU3BOACTBY WM HPCKPAIIAKOT MPO-
HU3BOACTBO IO ACIY, ¥ IIPH 3TOM C COOTBETCTBY FOIITUM
WHOCTPAHHBIM TOCYIAPCTBOM HMECTCA B HATUYHU
MEXKAYHApoIHu U aorosop PO, mpenycmarpusaro-
WY B3aMMHOC IPU3HAHWE U UCIIOTHEHNE PEIICHUH
cyma (u. 1 ct. 406 I'TIK P®D). Y. 2 ct. 252 ATIK P®
periaMeHTHUPYeT NOoNOOHY 0 cuTyanuio nHade. Bo-
[ICPBBIX, APOUTPAIKHBIC CYABI B CIY IAC HATUYIHSI HHO-
CTPAHHOTO CYACOHOrO PEIICHU 10 TOKACCTBCHHOMY
aeiy 00s3aHbI IPUHSTH 3a5BJICHUC K IPOU3BOICTBY,
a 3aTeM B JAJIBHCHUINCM MPEKPATUTDH MPOU3BOACTBO
o gaeny. Ato obycnosneno teM, uto B AIIK PO, B
otauuue ot [ TIK P®, oTcyTCTBYET HHCTUTYT OTKAa3a
B OPUHITHY 3a5BICHUS.

Bo-eropeix, AITK PO npsimo roBoput 0 TOM, 9TO
WHOCTPAHHOC CYACOHOC PCIICHUE JOIKHO BCTYIIUTh
B 3akouHyto cuny. Ct. 406 I'TIK P® rmacut nums o
TOM, ITO MHOCTPAHHOC CYACOHOC PCIICHUC OJIKHO
OBITh B HANMWYUHU. 10, YTO OHO NOJLKHO BCTYIIHMTH B
3aKOHHY IO CHILY, IOTUYICCKHU BEITEKAST U3 CHCTCMHOTO
tonkoBauus cT. 406 u 412 I'TIK P®, B cooTBe TCTBUU C
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KOTOPBIMHU HHOCTPAHHOC CYACOHOC PCIICHHE, HE BCTY-
MHMBIICE B 3AKOHHYIO CHUITY, HE TIOJIC/KUT UCTIOTHCHUIO
Ha Tepputopun Poccniickoit @enepanyu, a B ciydae,
ecu 3a pyOeKOM €Ine WACT CYACOHBIH MPOIECe Mo
TOXKACCTBEHHOMY Jeny (B TOM 49HCIIE, Koraa cyach-
HOC PCLICHHUC VK& BBIHCCCHO, HO CINEC HE BCTYIIHJIO
B 3AKOHHYIO CHIY), CVA OOLICH IOPUCAUKINK 00sI3aH
BO3BPATHUTH UCKOBOC 3asBIICHUC MJIH OCTABUTE €10 0¢3
paccMmoTtpenus. Bmecte ¢ TeM HCOOXOIMMO OTMETHTS,
a1o pexakmus cr. 252 ATTK PO, manpsamyro yka3siBa-
FOLIAst HA HCOOXOAMMOCTD BCTYIJICHHST HHOCTPAHHOTO
CyaeOHOTO PCIICHUS B 3aKOHHYIO CHIIY, SIBIISICTCS B
3TOM yacTu Gonee yIadHOM.

B-TpeThux, ApyruM CYIICCTBEHHBIM PA3IUTHCM
spaseTcsa 1o, 9to ¢T. 406 ['TIK P® ykasbiBaeT 00s1-
3aTCIFHOC YCIIOBUE MPUMCHCHUS IpuHIUna /is alibi
pendens — HamuYIUEe MEXKAYHAPOIHOTO AOTOBOPA
P®, npeaycMmaTpuBaromero B3anNMHOEC OPU3HAHUC
¥ UCIIOJHCHUC PCLICHUE cyaa. B mporuBHOM Ciry-
qae, UCX0Ad U3 c¢Tpororo ToiakosaHus HopMm [TIK
P®, unoctpannoe cyacOHOE peIIeHUE HE TOJKHO
MPU3HABATHCI M HUCIOJHATHCI HA TCPPUTOPHUH
Poccuiickon Deaepanuu, u CIeI0BATCIILHO, JAXKE
[IPU HATUYHUHN TAKOTO PCLICHUS CYH OOLICH ropuc-
JUKIAY 00s513aH PACCMOTPETh I'PAKIAHCKOS IS0 TI0
cymecTBy. ApOUTpaKHbIE CYAbl B OTOH CHUTYAIlUU
JOJIKHBI JCHCTBOBATH MHAYS: B COOTBETCTBHUU CO CT.
241, 244 u 252 ATIK P® unoctpanubic cyacOHbIC
peLICHUS IPU3HAIOTCS, a npuHLwIl [is alibi pendens
MPUMCHSICTCS HE TOJBKO B CIyYasX, KOrJa 3TO
NPEaYCMOTPEHO MEKAYHAPOAHBIM J0TOBOPpOM PO,
HO M €CITH 3TOTO TpebyeT deaepanbHblii 3akoH. B
Poccun nipussITO HECKOIBKO (heaepaaIbHBIX 3aKO-
HOB, YKa3bIBAIOIIUX, YTO HHOCTPAHHBIC CYyAcOHBIC
PELICHUS ONJICKAT IPUIHAHUIO M UCTIOTHCHHUIO HE
TOIBKO MPYU HATWIHUHA MEKIYHAPOIHOTO TOTOBOPA,
HO ¥ B CHJIY IIPUHLMIIA B3AUMHOCTH.

Hakonen, B-4eTBE PTHIX, PA3ITHYINC 3AKITFOTACTCS
B TOM, UTO B COOTBETCTBHH cO cT. 252 ATIK PO ap-
OUTPaKHBIN CYJ HE HPEKPAIIACT MPOUZBOACTBO O
JEITY, SCITA MHOCTPAHHOS CYICOHOC PESIICHUC BBHIHC-
CCHO TI0 BOIIPOCY, OTHOCSIIEMYCS K UCKITFOUUTEIIBHOM
KOMOCTCHUMM apourpakuoro cyaa PO. Jlanuoe
MPaBUJIO TCKCTYAITBHO HE 3akpericHo B ¢T. 406 T'TIK
P®, omHako OHO TOrUYECKU BHITCKACT M3 4. 3 CT. 412
U cT. 414, B COOTBETCTBHH C KOTOPBIMH BCTYITHBIICE B
3aKOHHY IO CHJIy HHOCTPAHHOS CYACOHOC PCIICHUS HE
npusHaeTcs Ha Tepputopun PO, eciiu paccMOTpeHHE
TOXKICCTBCHHOTO AC/IA OTHOCUTCS K MCKIFOUHUTE ITb-

HOW MOACYXHOCTH ¢ya10B B Poccuiickoit @eacpaumu.
Cy . o01IeH FOPUCTUKITMH B 9TOM CITY4ae MPOI0KACT
paccMaTpuUBaTh ACINIO MO CYIICCTBY.

BropsiMm acuexkrom npunnuna /is alibi pendens
SIBISICTCS CUTYaIlWA, KOTJa MHOCTPAHHOE Cyael-
HOC PCILICHUC CIIC HE BCTYIMJIIO B 3aKOHHYIO CHITY,
OJHAKO CYACOHBIN HPOLECC M0 OJHOMY U TOMY K€
TPaXKIAHCKOMY YK€ HACT NMapaadjJCcIabHO B PA3HBIX
rocynapcereax. M B permamMeHTALMM 3TOTO BOIPO-
ca MPOUECCYAIbHBIC KOACKCH TAKIKE PACXOMSATCA.
Cya ofOme# 1opucAUKIUU 00s3aH BO3BPATHUTH
HWCKOBOC 3a5BJICHUC TUOO OCTABUTH 3asABIICHUC OC3
PACCMOTPCHHS, €CIIM B MHOCTPAHHOM CYIC PaHEe
Ob1JIO0 BO3OYXKACHO ACJIO HO CIIOPY MEKIAY TECMH
K€ CTOPOHAMH, O TOM KC MPEIMETE U IO TEM K
ocaoBanusM (4. 2 c¢r. 406 I'TIK P®). Curyauwuro,
KOTJa POCCHUMCKUH Cya BO3OYIHI T'pakIaHCKOE
JCJI0 paHblie, YeM B HHOCTpaHHOM cyae, [ TIK PO
He pernameHTUpyeT. OUCBUAHO, B 3TOM CIy4ac
cya o0mel IPUCIUKIIUN TIPOCTO IPOIOIIKUT Pac-
cMoTpenue aeia no cymectsy. Y. 1 et 252 ATIK
PO perynupyeT 3Ty CUTYALHIO HECKOJIBKO HHAYC.
Bo-niepserx, apOuTparkHBIH CYA B HOJOOHOM CIyHae
00s13aH OCTABUTH 3AjABICHUC 0C3 PACCMOTPCHHS.
Bosepamars 3asBicHuUe, B OTAUYUHUE OT CYA0B OOIICH
FOPUCAUKIINY, OH HE Bpase. M3 aToro npasuia ecth
TOJIBKO OJHO UCKITFOUCHUC — €CJIN ACJI0 OTHOCUTCS K
HACKJTFOYUTCIIHHON KOMIICTCHIIUH POCCUUCKUX apOu-
TPa’KHBIX CYJOB, TO 3ajABICHUC 0C3 paCCMOTPCHUS
HE OCTaBIIACTCS, U apOUTPAKHBIHA CY I MPOAOIIKACT
MIPOU3BOACTBO IO ACIY B OOIIEM MOPSIKE.

Bropoe paznuuue 3aKki04YaCTCS B TOM, UTO B
cooTBeTcTBUM cO CcT. 252 AIIK P® He nmeeTr Hu-
Kakoro IpaBoOBOTO 3HAYCHUS, KAKOU CYI — POCCHUU-
CKHI WM MHOCTPAHHBIN — BO3OYIUIT ACIIO paHbIIIC.
ApOurpaxHsliii Cyx 00s3aH OCTABUTH 3AIBICHUC 0¢3
PaACcCMOTPSHMS, SCITH B IIPOU3BOACTBE HHOCTPAHHOTO
CyJa HAXOAWTCSA HA PACCMOTPCHHUH ACIIO IO CIIOPY
MCXKAY TCMH KC JTHULOAMHU, O TOM KC IPEAMETEC U 110
TEM KE OCHOBAHUAM (TO €CTh, MCXOASI M3 OYVKBAIb-
HOT'O TOJIKOBAHUS 3TOU HOPMBI — BO BCCX CayvaaAX,
paxke ecim B Poccuu mpoM3BOACTBO MO OSIy Hada-
TOCH paHbIne)’,

CxoaHBIC ¢ POCCUMCKUMU NPUHLHUIBL YCTA-
HOBJICHUS CYXCOHON IOPUCIUKIHUH MOJIOKCHBI B

1 Cwm.: Mamaes A.A. OHOBpEMEHHOE PACCMOTPEHHUE TPaKIaH-
CKOTO Jienia cyJaMu pasHbIX rocyaapcTB (lis alibi pendens) //
BremneToprosoe mpaso. 2006. Ne 2. C. 2-3.
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OCHOBY MUHCKOM KOHBCHIIMH, KOTOpPAs IO CBOCH
OPUINISCKOU MPUPOAC ABIACTCA MHOTOCTOPOH-
HUM PETrUOHAIBHBIM MEKIAYHAPOIHBIM JOTOBO-
pOM, YCTAHABIHMBAKIIUM OCHOBHBIC MPHUHLIUIIEI
oOpaIueHus TPAKIAH U IOPUIUICCKUX AL OTHOTO
HoropapuBaromenicsa ¢cTOPOHBI B CYABl HAa Tep-
putopuu apyrou JloropapuBarmeiics CTOPOHBL.
HauGonee BakHBIMH W3 KOHBCHIIMOHHBIX MTPUHLIM-
OB OOPEACICHUA MEXKIYHAPOIHOU MOACYIHOCTHU
SBIAIOTCA HPUHUHUI HAIMOHAJILHOI'O pesKUMAa,
3aKPEIUICHHBIN B CT. |, U MPUHLMII pa3rpaHUuYeHUS
TEPPUTOPHUAJILHON MOJACYIHOCTH HA OCHOBAHHUU
KpUTEPHUS MECTOXKUTEJILCTBA OTBETYHKA, 3aKPC-
miacHHbIH B ¢T. 20.

B cootBercTBUH cO ¢T. 1| MUHCKON KOHBEHIIUU
rpakJaHe Kaxaou u3 JloropapuBarOIIUXCca CTOPOH,
a TaKXKe JNHULA, MPOXKHUBAIOIIUC HA €€ TSPPUTO-
pUH, DOJB3YOTCA HA TCPPUTOPHUAX BCEX APYTHUX
HoroBapuBaromuxcs CTOPOH B OTHOIICHHU CBOUX
JTUYHBIX U UMYIISCTBCHHBIX MPAB TAKOH e MPaBO-
BOU 3aIUTOMN, KaK ¥ COOCTBCHHBIC I'PAKIAHC JAHHOH
Jlorosapusaroieics cTopoHsl. | paxkaaHe kax 10 u3
JoroBapuBaromuxcs CTOPOH, a TAKXKE APYTHE JTHLA,
MPOXKHUBAIOIINE HA €¢ TCPPUTOPHHU, UMCIOT MPABO
CBOOOIHO U OCCIPEIIATCTBEHHO O0PAIIATHCS B CYIBI
aApyrux JloroBapuBaromuxcsa CTOPOH, K KOMIICTCH-
LIUH KOTOPBIX OTHOCATCA IPAKIAHCKUC U CCMCHHBIC
pena (mamee — yIpesKIACHUs FOCTULIMH), MOTYT BbI-
CTyHaTh B HUX, MOJABATh XOAATAWCTBA, MPESIBIB-
JSTh UCKHU M OCYIIECTBJIATH HHBIC MIPOLIECCYATBHBIC
JCUCTBHA HA TEX KE YCIOBHUAX, YTO U T'PAKAAHE
manHoU JloroBapusaroweiicsa croponsl. [lomoxenus
MuHCKON KOHBCHIIMU MMPUMCHAIOTCA TAKKE K IOpH-
JAUYCCKUM JHLIAM, CO3JaHHBIM B COOTBCTCTBHUH C
3aKOHOJATEIHCTBOM J[OrOBapUBAKOIIUXCA CTOPOH.

B cootBeTcTBUU cO ¢T. 20 MUHCKON KOHBEHIIUU
HCKH K JHIAM, UMCHOIIUM MECTOXHTCIBCTBO Ha
TEPPUTOPUHU OTHOU 13 JloroBaprUBarOIUXCA CTOPOH,
MPEIBABISIOTCSA HE3ABUCUMO OT UX T'PAKIAHCTBA B
cyasl 3To# JloroBapuBaroWeica CTOPOHBI, 4 UCKU
K IOPUAUYCCKUM JTHULAM NPSABABIAIOTCI B CYIBI
JoroBapuBaromeicsa ¢cTOPOHBI, HA TCPPUTOPHUHU KO-
TOPOH HAXOOUTCSH OPTaH YIIPABICHUSA FOPUIUICCKOTO
aWLA, €T0 NPSACTABUTSIBCTBO 1ub0 (human. Ecnu B
JICJIC YYACTBYIOT HECKOJBKO OTBETYHKOB, HMCIOIIUX
MECTOXKHUTEIBCTBO (MECTOHAXOKIACHUE) HA TCPPHU-
TOpUAX pas3HBIX J[oroBapUBarOmMUXCsa CTOPOH, CHOP
paccMaTpUBACTCA 10 MECTOKUTSIBCTBY (MCCTOHA-
XOKICHUIO) THO0OTO OTBETYHKA O BRIOOPY MCTIA.
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Cynasr JloroBapuBaromeiicss CTOPOHBI KOMIIC TCHTHBI

TAKXXE B CIy4YaqX, KOTAa HA ¢ TCPPUTOPHUH:

*  OCYUIECTBIACTCA TOPTOBISA, MPOMBIIIICHHAA
WJIY WHAA XO34HUCTBCHHAA ACATCIBHOCTD Mpea-
npustus ((puarana) OTBETUUKA,

*  HCHOJIHCHO WM JOJIKHO OBITH HMOMHOCTBHIO MJIH
YACTUYHO WCIIOTHCHO 00s3aTeIBCTBO U3 JOTO-
BOpPA, ABIAOLICTOCA OIPSIMESTOM CHOPA;

*  HWMCEET NOCTOAHHOS MECTOKHUTEIBLCTBO HIH MC-
CTOHAXOXKACHUE UCTEI IO UCKY O 3AIIUTE YSCTH,
JOCTOMHCTBA H JCIOBOM PEITY TALIWH.

ITo mckam o0 mpaBe COOCTBEHHOCTH W HMHBIX
BCIIHBIX MpaBax HAa HCABHUXXHUMOEC UMYIISCTBO
HCKJIKYUTCIBHO KOMIIETCHTHBI CYIBl IO MCECTY
HAXOXXICHUS UMYINecTBa. MICKH K NMEPEeBO3YHKAM,
BBITCKAIOIIHNEC W3 JOTOBOPOB MEPEBO3KU T'PY30B,
MacCakKMpoB U Oaraxa, MPEABIBISIOTCI O MECTY
HAXO0XXICHUS YIIPABJICHHUA TPAHCHOPTHOM OpraHu-
3a0MH, K KOTOPOU B YCTAHOBJICHHOM IOPSIAKS ObIIa
MpeabABICHA MpeTeH3UA. JBa MOCIeAHUX OCHOBA-
HUS TPEIACTABISAIOT COOOM Cliydau YCTAHOBJICHUS
HUCKIIOYUTEIbHOMN IOPUCANKIINY CYAa TOW UITH HHOU
HoroBapusaromeiicss ¢CTOPOHBI, KOTOPBIE HE MOTYT
OBITH M3MCHCHBI IO JOTOBOPECHHOCTH CTOPOH H,
COOTBETCTBCHHO, HC MOTYT OBITH HPEAMETOM IIPO-
porauvoHHOro cornameHus. Bmecte ¢ Tem Munckas
KOHBCHIIMS PEryIUpPyeT U BOIMPOCH JOTOBOPHOU
MOACYJHOCTH. B COOTBSTCTBHUHU C MOJIOKCHHUIMU
c¢T. 21 cyasl JloroBapUBAROIIUXCS CTOPOH MOTYT
paccMaTpUBATh ASTA U B TEX CIYYIAAX, CCITH UMECTCI
MUCBMCHHOC COTTIALICHUES CTOPOH O MEPSaadc Cropa
stuM cyaam. [Ipu 3ToM ucknrounTe 1bHAA KOMIICTCH-
LA, BEITCKAOMmAs U3 CT. 29 MUHCKOM KOHBCHIIUH U
APYTHUX HOPM, a4 TaKXKEe U3 BHYTPEHHETO 3aKOHOAA-
TEILCTBA COOTBETCTBYOWICH JoroBapuBaromieiics
CTOPOHBI, HEC MOXKET OBITH U3MCHCHA COTJIAIICHUCM
ctopoH. [Ipu Hanu4yum cormameHus O mepeaade
cropa Cy MO 3aABICHHIO OTBCTYHMKA MPEKPALIACT
MPOU3BOACTBO MO ACTY.

MuHckast KOHBCHIHAS HE OOOLIIA CBOUM BHH-
MaHHUEM M BOMPOC O KOH(PIUKTE IOPUCIUKLIUHE.
Cr. 22 «B3anMoCBA3b CyICOHBIX TIPOIIECCOBY OTMpE-
JEISICT, ITO B CJIyHac BO3OYKACHHUS MIPOU3BOACTBA
Mo OCAY MEXKAY TEMH KE CTOPOHAMH, O TOM XKE
MPEeAMETE U MO TEM KE OCHOBAHUAM B CyJaX ABYX
HoroeapuBaromuxca CTOPOH, KOMIOSTCHTHBIX B
COOTBCTCTBHUM C HACTOAIICH KOHBCHIUCH, CVI,
BO30OYIMBIIMHI 0 MO3AHEE, MPCKPAINACT IIPOU3-
BOACTBO. BeTpeunsrii uck u tpeboBaHue O 3a4CTe,
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BBITCKAIOIOHUC U3 TOTO JKE MPABOOTHOIICHHUS, YTO U
OCHOBHOM WCK, MOIJICKAT PACCMOTPCHUIO B CYIC,
KOTOPBIH paccMaTPUBACT OCHOBHOMN UCK?,
Kuesckoe cormamenne CHIT 1992 1. 0 mopsaake
Pa3PCIICHHUS CIIOPOB, CBA3AHHBIX C OCYIICCTBICHUCM
XO3UCTBCHHOM aAeaTenpHOoCTH? (manee — Kuerckoe
COTTIALICHHUES) PETYINPYST BOIPOCH PA3PCIICHUS IC T,
BBITCKAIOIMX U3 JOTOBOPHBIX U MHBIX TPAKIAHCKO-
IIPABOBBIX OTHOIMICHUM MEXKIY XO3SIUCTBYOIMUMH
cyOBeKTAMM, M3 UX OTHOLICHUU C rOCYIapCTBCH-
HBIMUA W UHBIMH OPraHaM¥, a TAKyKe MCHOTHCHUS
pewennti o HuMm (ct. 1). [Toa xo3siicTBYIOIIMMH
Cy0OBEKTAMH TOHMMAIOTCS MPCANPUATHA, UX 00b-
CIUHCHUS, OPTAHU3ALMH JTIOOBIX OPTAHNU3ALUOHHO-
mpaBoBEIX (hopM, a Tak:ke rpaskaane, obrazaromme
CTATyCOM MPEIANPUHUMATESI B COOTBETCTBHUU C
3aKOHOAATC/IBCTBOM, ICHCTBY FOLIUM HA TCPPUTOPUH
rocynapcte — yuacTHukoB CHI, u ux 06be iuneHus
(cT. 2). Xo3aHcTBYOLINE CYOBEKTH KaXI0TO M3
rocyaapcTe — ydactuuko CHIT moaesyrorcs Ha
TePPUTOPUH APYTOTO rocyaaperea — yuaactauka CHI
PaBOBOM U CyACOHOM 3aIMUTON CBOMX UMYINCCT-
BCHHBIX IIPAB M 3aKOHHBIX HHTCPSCOB, PABHOM € XO-
3MUCTBY FOLIUMHU CYOBEKTAMH JAHHOTO TOCYAAPCTBA.
XO03aUCTBYIOIIHE CYOBEKTHI KA I0TO rOCYIapCcTBa
— yuactauka CHI' mMmeroT Ha TeppuTopuu Apyrux
rocyxapcts — yaactaukos CHI mpaBo Gecniperisitet-
BEHHO 00paImmaThcs B CyAbl, apOUTPaKHBIC (XO3SIHCT-
BCHHBIC) CYIbI, TPSTCHCKUC CYABI M IPYTHUC OPTAHBI,
K KOMIICTCHUHU KOTOPBIX OTHOCHUTCS Pa3peIICHUC
BBILICYKA3AHHBIX ¢/ (B JAJIBHCHIOCM — KOMIICTCH-
THBIC CYIBI), MOTYT BBICTYIIATh B HUX, BO30YKIaTh
XOAATANUCTBA, MPSABIBIISITH UCKH U OCYIICCTBIISTH
WHBIC TIPOLICCCYAIBHBIC ACHCTBHUS (CT. 3).
KomneteHTHBIN Cya rocyapceTsa — YIACTHHUKA
CHI BrpaBe paccMaTpuBarh I'Pak JAHCKO -IIPABOBBIC
CIIOPBI YKOHOMHYCCKOTO XapakTepa, SClIu HA Tep-
puTopuu xaHHOTO rocyaapcrea — yaactauka CHI
a) OTBSTUHK UMEJI HOCTOSIHHOS MECTO KHUTCIIBCTBA
WJIA MECTO HAXOXKACHUS HA JCHB [IPSIbIBICHUS UCKA.
Ecnam B mene y4acTBYIOT HECKOJIBKO OTBCTYHMKOB,

20 Cwm. 06 3ToM Gonee mofpobuo: Ceemnanos A.I7 [poGnembl B3a-
HMMOCBSI3H CYJIOIIPOU3BOJICTBA B MEWK Ty HAPOTHOM TPaKIaHCKOM
nporiecce // Tocymapctso u mpaBo. 2002. Ne 10.

2 NadopmaroHHbIi BecTHUK CoBeTa IMiaB rocyapets u CoBera
raB npapurenbeTB CHI «CompysxecTBoy. 1992. No 4. Kuesckoe
coryalieHre BCTyIo B cuiy 19 jmexabps 1992 1. [ocie paru-
¢uxarum st Poccny ono Betyrmno B ety 19 nexabpst 1992

HAXOJSIIIMXCS HA TCPPUTOPHUH PA3HBIX TOCYAAPCTB —
yuactaukoB CHI, crop paccmarpuBaeTcs: mo MecTy
HaXOKICHHA TE000T0 OTBETYMKA IO BEIOOPY MCTIIA,

0) OCYIIECTBISICTCS TOPTOBas, MIPOMBIIIJICHHAS
WM WHAS XO3SMUCTBCHHAS ACATCIBHOCTH MPCAIPHU-
stus (punuana) OTBETUHKA,

B) UCIIOJHCHO MJTH JOJIKHO OBITH TIOTHOCTHIO UITH
YACTUYHO UCIIOTHCHO 00513aTSIBCTBO U3 JOTOBOPA,
SIBJISIFOLICECS TIPSIMETOM CIIOPA;

) AIMEJIO MECTO ACHUCTBUC MIH MHOC OOCTOATE Ib-
CTBO, TIOCITYKUBIICE OCHOBAHUEM IS TPSOOBAHUS O
BO3MCIICHUH BPCIA,;

) UMCCT MOCTOSHHOC MECTO SKUTCIIBCTBA MU
MECTO HAXOXKICHHUS UCTSL] TI0 UCKY O 3ALMUTS ACTOBOH
pemyTamnu;

€) HAXOAUTCS KOHTPATCHT — MOCTABIIHUK, IOI-
PSAIYMK WITH OKA3bIBAIOITUN YCIY TH (BBIIOTHSFOLIIAM
paboThI), a CIIOP KacacTCsa 3aKTFOUCHUA, M3MCHCHUS
U PACTOPIKCHUS JOTOBOPOB.

KommnieTeHTHBIE CYyABI FOCYIAPCTB — YUACTHHU-
ko CHI paccMaTpuBaroT JieJia U B APYTUX CJIy-
4asIX, €CJIH 00 ITOM HMEETCSI MHCHMEHHOE COrJia-
HICHHE CTOPOH 0 TIepeaaye cnopa 3Tomy cyay. [pu
HAJITMYI WU TAKOTO COTJIAIICHUS CY,I PYTOro rocy aap-
ctBa — yuactHuka CHI mpexparaet mpousBoacTBo
JISTI IO 3AsBJICHUIO OTBETIHMKA, CCIIU TAKOS 3A5BJICHUC
CICIIaHO IO MPUHSTHS PEIICHUsI 1o ey, Mcku cyOb-
CKTOB XO3SWCTBOBAHU O MPABS COOCTBEHHOCTH HA
HEABIDKAMOC UMY IISCTBO PACCMATPUBAIOTCS HCKJTIO-
YUTEJIbHO CcyaoM rocyaapersa — yaactauka CHI
Ha TCPPUTOPUH KOTOPOTO HAXOIUTCI UMYIICCTBO.
Jena o npusHaHWH HEACHCTBUTE IBHBIMU [TOTHOCTHIO
WJTH YACTUYHO HE MMCIOIMUX HOPMATHUBHOTO XapaK-
TEpa aKTOB rOCYIAPCTBCHHBIX M MHBIX OPraHOB,
a TaK’KC O BO3MCLICHUH YOBITKOB, IPUIHHCHHBIX
XO3AUCTBYIOIIUM CYOBEKTAM TAKAMU aKTAMH KU
BO3HMKINHMX BCICACTBUC HCHAIICKAIICTO UCIIOHE -
HUS YKA3AHHBIMH OPTaHAMU CBOUX O0S3aHHOCTCH O
OTHOIICHUIO K XO3SIHCTBY FOIIMM CYyOBEKTaM, paccMa-
TPHUBAIOTCS UCKJIIOYHUTEIBHO CYI0OM TOCYIapCTBa —
yuactarka CHI no MecTy HaxoxKaeHUs YKA3aHHOTO
oprana. UCKJIIOUNTEIbHAS KOMICTCHIIHS CY/0B
HE MOSKET ObITh H3MEHEHA COTJIAIIICHUEM CTOPOH.
Bcerpeunstit uck u TpeboBaHKE O 3a4CTE, BHITCKAIO-
LIHAC U3 TOTO KE MPABOOTHOLICHUS, YTO U OCHOBHOM
HCK, TIOJICIKAT PACCMOTPEHHUIO B TOM CYAC, KOTOPBIH
paccMarpuBacT OCHOBHOM UCK (CT. 4).

CreayeT OTACIBHO MOAUYCPKHYTh COOTHOLICHUEC
POCCHUICKOTO MPOLIECCYATEHOTO 3aKOHOAATE IHCTBA,
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HOpM MuHCKOM koHBeHUMH U Kuesckoro corna-
MICHUS KAK MHOTOCTOPOHHHUX MEXKAYHAPOIHBIX
JOTOBOPOB, VIACTHULICH KOTOPHIX sABIIsicTCs Poccus,
MNPUMECHUTEIPHO K OIPSACIICHUIO MCKIYHAPOIHOH
cyncouoi ropucaukinun. Obimee nMpaBUiIo 3aKIiTiO-
4aeTCa B CACAYIOIICM. HA OCHOBAHWMH IPUHLIUIIOB
MHUTT, ecau BcTaeT Bompoc 00 YCTAHOBJICHUHN FOPUC-
JUKIHUH POCCUHCKOrO CyAa IO CIIOPY ¢ YYaCTHEM
(PUBKUUCCKUX WU IOPUIUICCKUX JIUIL JTIOOOr0 u3
rocyaapcTs —uneuoB CHI', To 10/KHB TPUMEHATECS
ae HopMbl ATTK PO uau I'TIK P®, a Hopmer Muncko#H
KOHBCHUMM UIu KHMEBCKOTO COTNIAILICHUS B 3aBH-
CHMOCTH OT XapakTepa pacCMaTPUBACMOTO CIOPA.
IKOHOMUUCCKHUE CIIOPBI MEHKIY XO3SIHCTBY IOLIUMHA
cyOBeKTAMHU MOANAIAIOT MO AcHcTBHe KHEBCKOTO
COTJIAIICHU I, UHBIC YACTHOMPABOBBIC CIIOPHI — ITOX
perynupoBanre MUHCKOW KOHBCHIIMH.

HHuTerpannonHbie mpouecchl, MPOTEKAKOMINC
B CBPONCHCKOM DKOHOMHHYCCKOM M HOJTUTHICCKOM
MPOCTPAHCTBE, IIPUBCIIH K YHUDUKALIUH HOPM ME K-
JYHAPOIHOTO MPOLECCYATBHOrO mpasa. Baxkaermnm
JOKYMEHTOM B 5TOM o0nactu BecTymaeT Jlyranckas
koHBeHOMs 2007 T. 0 FOPUCAUKLINY U IPUBSICHUH B
HUCTIOHCHUS CYACOHBIX PCIICHUM IO T'PAKIAHCKUM
u TOProeeiM aenam?? (mamee — Jlyranckas KOHBCH-
Lusl), 3aKJIIUCHHAs rocyaapcersamu — wicHamu EC
u rocyaapcrsamu — wieHamu EACT, koropas nmpex-
CTaBIACT COOOH OOITUPHBIH JOTOBOP, COCTOAIINN U3
79 crareit u BKIIOHAKOIIWN 3 TPOTOKOA, a TaKxKe 9
npunoxeHui. Jlyranckas KOHBCHUMS TPUMCHSICTCS
K TPAXKJAHCKUM U TOPTOBBIM AC/IAM HE3aBUCHMO OT
MPUPOIBI CY A, UX PACCMATPUBAIOIICTO, OAHAKO OHA
HE PaCIpPOCTPAHACTCSA HA HAJIOTOBBIC, TAMOKCHHBIC
¥ AIMUHUCTPATUBHBIC CIIOPHI.

Kpowme sToro, JIyranckas KOHBEHLMS HE PETYJIH-
pPYET MpaBOBOM CTATYC U MPABOCYOBEKTHOCTD (hHU3H-
YECKHUX JIUI[, IPABO COOCTBCHHOCTH, BO3HUKAIOIICS
u3 OpavIHO-CEMEHHBIX OTHOIICHUH, HACICACTBCHHBIC
OTHOIICHHUS U MPABOIIPSECMCTBO, OAHKPOTCTBO (HE-
ILIATCKECIIOCOOHOCTD) IOPUAUYUCCKUX JTULl U IPYTHUC
AHAJIOTMYHBIC IPOLETY PbI; COLMATBHOE OOCCIICUCHHE;
apbutpax (ct. 1). B cunmy qanHO# KOHBCHITHH ITPHHITH-
161 YCTAHOBJICHUS CYACOHOM FOPUCTUKLIMY TI0 MCHK Y-
HAPOIHBIM YaCTHOMPABOBEIM CIIOPAM IOJTYIUITH CIIC
foree IUPOKOE PACIPOCTPAHCHHUE, TAK KAK TIOMHUMO

22 Official Journal of the European Union. L 147. 10.06.2009.
P. 5-147. Jlyranckas KOHBEHIUS BcTyliiia B cuity Ol sHBaps
2011 r. Poccus B Helt He y4acTBYeT.
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3aI1a THOCBPONCHCKUX TOCYIAPCTB, HC YIACTBY FOIITUX
B EC, x Jlyrancko# KOHBCHLIUN MOTY T IIPUCOCTUHUTD-
ca u ctpansl LlenTpansHoM u Boctounoit EBponbl.
OCHOBHBIM MPHHIOHUNOM YCTAHOBJICHHUS
IOPHCIUKIIHHA CyAA MPH Pa3pelecHud MeKIyHa-
POJAHOI'0 YACTHONPABOBOI0 CHOPAa BHICTYHAET
MECTOHAXO0MXKJAEHUE OTBeTYUKA. [ paxxgaHcTBO
(PU3UTECKOTO JIULA UIK TOCYAAPCTBCHHAS TIPUHAI-
JICKHOCTH FOPUINICCKOTO TUIA HUKAKOTO 3HAYCHU A
ve uMmeroT (. 2 cr. 2). OTka3 opu ONpPeaCICHUA
FOPUCAUKIAY OT MIPUHLUIIA JOMULIAIHAS OTBETIUKA
BO3MOJKCH JTHIIb B CIICLIUAIFHO OTOBOPSHHBIX CITY-
qasx, HAMOOJICE BAXKHBIC U3 KOTOPBIX MMCPCIUCICHBI
B cT. 5-21. OcTa”HoBUMCA Ha HHUX Ooyice TTOAPOOHO.
Jlyranckas KOHBCHLHS MPESIYCMATPHUBACT, UTO
IUL0, TOMHUIUJIUPOBAHHOC HA TCPPUTOPHUHU OJ-
HOTO JlOTOBApMBAKIICTOCI TOCYIAPCTBA, MOXKET
OBITH MPUBJICYCHO K CYAY HA TCPPUTOPHH APYTOTO
HoroBapusaromerocs rocyaapcTsa.

1. mo cropam, OTHOCAIIMMCS K KOHTPAKTAM — MO
MECTY BBIIOIHCHHUS OCHOBHOTO MIPUHLIHITAAIE-
Horo obszarensctBa (the place of performance
of the obligation in question). I[log mecTOoM BBI-
MIOJTHCHUSI OCHOBHOTO MPUHIIUIIAAIBLHOTO O0s1-
3arenbcTBa Jlyranckas KOHBCHIIUS IOHUMACT:
*  BCAYYac KYILUIH-TIPOJAKH TOBAPOB — MECTO

B JloroBapuBaromemMcs rocy1apcTee, TIg,
COIIACHO KOHTPAKTY, TOBAPHI OCTABJICHBI
WA TOJDKHBI OBITH TIOCTABJICHBL,

* B CAydYac OKA3aHWUS YCIYL — MECTO B
JorosapuBarmmemMcs rocyaapcTse, rae,
COTIACHO KOHTPAKTY, YCIYTHA OKA3aHbl WJIH
JOIKHBI OBITH OKasaHnsl (1. 1 ¢T. 5);

2. OO cuopaM, OTHOCIMIUMCS K ACIHUKTAM — IIO
MECTY HACTYILICHHUS WJIM BEPOSTHOTO HACTYII-
neHus BpenoHocHoro coowsrtusa (harmful event)
(. 3 ¢cr. 5);

3. 1o cropaMm, CBSI3aHHBIM C ACITCIBHOCTHIO (hu-
avana, ArCHTCTBA UM HHOTO VIPCIKICHHUS — 110
MECTY MX HaxokaeHus (1. 5 cT. 3);

4. mo cmopam, CBA3aHHBIM CO CTPaxOBAaHH-
€M, CTPaXOBIMMK, JOMHULHJIHUPOBAHHBIU B
JoroeapuBarormemMcst ToCy1apcTBE, MOKET OBITh
MIPUBJICYCH K CYAY:

» HaTteppuropuu JoroBapuBarOmIErocs rocy-
JapCTBa, TAC OH JOMULUAIUPOBAH;

* Ha Teppuropum apyroro Jorosapusaro-
LIETOCS TOCYJAPCTBA, TAC JOMULIMITHPOBAH
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HUCTEL, €CAM UM BBICTYIIACT ACPIXKATCIb
CTPaxOBOTO MOJIKCA (CTPaxoBaTeIIb, 3aCTPa-
XOBaHHBIN) uiu OcHepumap;

» HaTeppuropuu JOoroBapuBarOIEerocs rocy-

JapcTBa, rA¢ BO3OYIKIACHO CYIOMPOU3BOI-
CTBO IIPOTHB [IABHOTO COCTPAXOBINHKA, a
OH SIBJSCTCI OOHUM M3 COCTPAXOBIIMKOB
(. 1cr. 9);

5. mo cmopam, CBI3aHHBIM ¢ HOTPCOUTCIBCKUMU
JOTOBOPAMH, MTOTPESOUTEIH (CONSUMEr) MOXKET
HA4YaTh CYJONPOU3BOACTBO HPOTHUB CBOCTO
KOHTparcHTa B cyae Joroesapusaromerocs ro-
CyInapcTBa, rA¢ TOMULHAIHPOBAH KOHTPATCHT,
aubo B cyae JloropapuBaromerocs rocy 1apcrsa,
[IC TOMULIMIUPOBAH noTpeburens. Konrpareur
MOXKET MPSIBIBUTD UCK K TOTPESOUTETIO TOIBKO
B cyae Jloroesapusaromierocs: rocyqapcrna, rae
JOMUITUINPOBAH noTpedurens (. 1-2 ct. 16);

6. 1O TPYIOBBIM CIIOPaM, CBSI3AHHBIM C MHINBUIY-
AJIBHBIMH TPYIOBBIMU KOHTPAKTAMH, PAOOTHUK
(employee) MOKET HaYaTh CYIOTPOUIBOIACTBO
MPOTHB CBOCTO paboTomarensa (employer) B cyae
toro JloroBapuBamiuerocs rocyxapcTsa, rae
paboTHUK OOBIYMHO BBHITIOIHSICT UITH BBITIOTHS
CBOM TPYIOBBIC 00si3aHHOCTH, 1uOO eCcimu pa-
OOTHUK HE BHITIOJHSACT UM HE BBITIOIHST CBOU
TPYAOBBIC OOS3aHHOCTH HA TCPPUTOPUU OTHOTO
rocyaapcTBa, B cyae Toro JloropapuBaromerocs
rocyaapcTBa, rA¢ BEACTCS MW BEJIACH ICS-
TEJIBHOCTH, KOTOPOU 3aHUMAICST PabOTHHK.
PaGoronarens MOKET MPESABIBUTE UCK K PaboT-
HHUKY TOJBKO B Cya¢ Toro JloroBapuBaromerocs
roCyJapcTBa, rAe TOMHULHINPOBAH PAOOTHHUK
(m. 1-2 ¢T. 19; . 1 cT1. 20).

CrexyeT OTMETUTD, 9TO CT. 2 JIyraHCKO#M KOHBCH-
UM 3aKPCIUIACT MIPABUIIO YHHBEPCAJIBHOM HOpHC-
JUKIUN, TOTAa Kak cT. 5-21 perynupyioT npasBuia
CHenuANbHOU WpUcAUKIHUA. [lo oTHOWECHKUIO K
VHHUBEPCAIBHON CIICIHUAIBHAS FOPUCTUKIIASL PCI-
JaracT WHBIC MYTU K ONPCACICHUIO HANJICKAIICH
CyAcOHOU FOPUCAUKIIMN U BCJICACTBHUC DTOTO BIIOJI-
HEC MOXKCT PACCMATPUBATHCSA KAK AJbTCPHATHUBHASA.
COBEPIICHHO OYCBUIHO, UTO IPABUIIA OMIPCACICHUS
MIOCIICTHCH HOCAT CTPOTO OT PAHUICHHBIN XapaKTep U
YETKO (POPMYIHPYIOTCS B IIPABOBOM AKTE, & HOPMBI,
3AKPCILISIONINC TAKUC IPABUIIA, BEICTYIAIOT KaK CIIC-
LHUAJBHBIC [T0 OTHOLICHHUIO K OOIMM HOpMaM, pery-
JUPYIOIIUM YHUBSPCATbHY IO IOPUCIUKITUIO. Takum
obpasom, HAPAAY ¢ KIacCU(PUKAMCH IOPUCIUKIIUNA

Ha OOLIYIO, UCKITIOUYUTCIIBHYIO U JOTOBOPHYIO TO
KPUTCPHUIO MOPSIAKA €€ YCTAHOBICHUS MOYKHO TIPS -
JIOKUTh U MHYIO KJIACCH(IUKALIUIO FOPUCIUKIIMH HA
VHHUBCPCAIBHY IO U AIBTCPHATUBHYIO [0 KPUTEPHUIO
XapakTepa CIOPHOrO MPaBOOTHOLICHU S,

Hecmorps Ha noctarodHo ACHBIC (DOPMYTHPOBKH
KOJITU3UOHHBIX HOPM cT. 5-21 Jlyrancko¥ KOHBCH-
LHH, CPa3y KC BOSHHUKAIOT BOMPOCH O TOJIKOBAHUHU
OTIOCIBHBIX TCPMHHOB, B HUX coxepskamuxcsa. Uro
TIOHUMATBH IO/ BHIPAKCHUSIMH «OCHOBHOC TTPUHLIAIIH-
aJIBHOC 00S3aTEIIBCTBOY U «BPSIOHOCHOE COOBITHE?
KakoBbl KOHCTHTYTHUBHBIC TIPU3HAKH IOHATHH (hriu-
ama, arcHTCTBA WM UHOTrO yupexacuusn! OTeeT Ha
st Borpocs 6611 gan Cyzom EC npu TonkoBanuu
Bbproccenbekoit kouBeHmu 1968 1. ¢ aHATOTUYHBIM
HAa3BAHUCM, KOTOPAs ACHCTBOBAIA HA TCPPUTOPHUH
rocyaapcTs — uneHOB EBponetickoro Coro3a BILIOTh
no ipuustus Permamenra EC Ne 44/2001 «O ropuc-
JUKIUY, IPU3HAHUY U MIPUBCICHUN B UCIIOTHCHUC
CYACOHBIX PCLICHUH MO TPAKIAHCKAM U TOPTOBBIM
pemamy ot 22 aexabps 2000 r. (manee — Permament
Bproccens 1), 3amenusiuero bproccenbcky 0 KOHBEH-
nuro 1968 1. B OTHOIICHUAX MEXKAY rOCYIapCTBAMU
— unenamu EBpomnetickoro Coroza®

Bomnpocer, Ha kOTOpBIC AOMKEH OBINT AATh OTBET
Cyn EC, popMynupoBauch ane A IHOHHBIM CYI0M
TOTO TOCYAAPCTBA, CYA KOTOPOro BO3OYIHII HPOU3-
BoacTeo 1o aeny. Cya EC 6v1i1 He BIIpaBe BEIXOAUTH
3a mpeaciasl C(hOPMYITHUPOBAHHBIX BOIIPOCOB IO CY-
mecTBy U ObI1 00s3aH OTBEUATH TONBKO Ha HuX. K
MOMCHTY IPHUHSITHS BBIIICY HOMIHYTOTO Permamenra
EC Cya EC BbiHEC OKOJIO COTHU PCLICHUMN, HAIIPAB-

B Cum.: Hlanxosa O.A. MexayHapoJHas cIieTiatbHas IOPUC K-
st (aIbTepHAaTHBHAS TI0JICYAHOCTD) B I'PaKaHCKOM IIpoliecce
rocylapcTB — yuacTHHUKOB EBporefickoro Coro3a // BecTHuK
MockoBckoro yHuBepcurera. Cepust 11 «llpaBoy. 2001. Ne 2.
C. 58-59.

24 Jlyranckas xousenrust 2007 r. 3aMeHIIa aHATIOTUMHYIO KOHBEH-
o 1988 1., cocTosBIIYIO U3 68 cTareil U BKIFOYABIIYIO 3 IIPO-
Tokona. llpunsartue HoBO# JlyraHckoit KOHBeHIMU OBLIO 00-
YCIIOBIICHO M3MEHEHUSIMU B MEK/IyHAPOHOM IIPOIIECCYaIEHOM
npaBe EC, npuBeanmmmu K 3aMeHe bproccellbckoil KOHBEHIIMU
1968 1. Permamentom bproccens 1. B HayuHo#l nmureparype
bproccenbekas kouBeHIms 1968 1. 1 Jlyranckas koHBeHIUs 1988 1.
TIOYYM/IN Ha3BaHUE «IIapajlIeNbHBIX» KOHBeHIMH. CM. 00 3TOM
Oonee nojipobHO: Enucees H.I. VcTopusi BOSHUKHOBEHUS U 00-
Iast XapakTepucTrka bproccenbekoit u JlyraHckol KOHBEHIWH
0 IIOJICYIHOCTH Y UCIIOTHEHHU CYJeOHBIX I10CTaHOBICHUN 110
I'pakJJaHCKUM U TOPrOBBIM JieraM // MoCKOBCKHIA Ky pHAT MEXK-
JyHapojaHoro mpasa. 2002. Ne 3. C. 81-95.

357



DOI: 10.7256/2226-6305.2013.3.8984

I1pu nuTHPOBAHWUH STOH CTATHU CHOCKA Ha doi oOsi3aTebHA

MexayHapofHoe NpaBo M MeXAyHapoAHble opraH13aL1u

International Law and International Organizations

JICHHBIX HA TOJKOBAHUE TEX MJIA HUHBIX IOJIOKECHUH
Bproccenbckoit kouseunuu. [1pu atom Cyx EC
HUCIIOJIB30BAJ ABA BO3MOXKHBIX IIYTHU TOJIKOBAHUA.
HepBblii n3 HUX 3AKJIIOYAJICS B TOM, YTO TOJIKOBA-
HHE 0CHOBBIBAJIOCH HA HOPMAX BHYTPHI0CYIAPCT-
BEHHOI0 (HANMOHAJILHOTO) nmpaa. OnHako B crty
OOBCKTHUBHO CIIOKUBIIUXCS PA3IMYUNA B MPABOBBIX
CHUCTEMaX MUPA U, CICAOBATCIBHO, B HAIMOHAILHOM
IIPaBe PA3HBIX TOCYIAPCTB, JAHHBIN Iy Th BPSI IM MOT
MIPUBSCTH K SAMHOOOPA3HOMY TOIKOBAHHIO ITPABOBBIX
TepMUHOB. BTopoii myTh nipeanosiaraji ABTOHOMHOE
TOJIKOBAHME IOJIOKEH U KoHBeHIMHU camum Cyiom
EC, ucxonst us ueseii u gyxa kouseHuuu. B stom
CIy4ae aBTOHOMHO C(OPMYIUPOBAHHBIC MOHITHS
OOWHAKOBO IPUMCHAINUCH BO BCCX rocyagapcrBax —
YYaCTHHUKAX BPrOCCENBbCKOM KOHBEHIIUH, YTO CO3Aa-
BaJIO YHU(DUKALIMIO HE TOJIBKO HALMOHAIBHOTO [IPABA,
HO U HpaBOHpHMeHHTeJ’IBHOﬁ IIPAKTUKH.

AHanmu3upys MPUHLIKIE YCTAHOBICHUS IOPUC-
JUKIAKA B COOTBETCTBUMU ¢ HOopMmamu JlyraHcko#
KOHBCHIIUH, HCIb3A O6OI>1TH BHUMAHHUCM CIIC TPHU
aCMeKTa — YCTAHOBJICHUE UCKJIKOUYUTEIBHOM HOPHUC-
JUKIUY, 3aKITH0YCHUE MPOPOTAMOHHBIX COTJIa-
ICHUH U KOHPIUKT (KOHKYPCHIIUS) FOPUCIUKIIAN.
Ocra”oBuMmcsa Ha HUX Oomee moapoOuo. CormacHo
. 1-5 ct. 22 JlyraHcko¥ KOHBCHIIMH HE3aBUCHMO OT
JAOMHUIININA OTBCTUHUKA HCKJIIOYHTEIbHOU HOPUCOUK-
uuei obmaaT:

1) mo cropam, mpeIMETOM KOTOPBIX BHICTYTIAIOT
mpaBa CO6CTBGHHOCTI/I HA HCABUKUMOC UMYIOCCTBO
WA apCHABI HCABUKUMOIO UMYIICCTBA, CYABI TOTO
JlorosapuBarOmerocs rocy1apcTBa, rA¢ HAXOIUTCH
HCOABUKHUMOC UMYIICCTBO,

2) o copam, MPeAMETOM KOTOPBIX BBICTYIIACT
,Z[eﬁCTBI/ITeHbHOCTB CO3JaHUA UJIHU JIMKBUIAIIUU KOM-
MAHWY WA UHBIX HOPUIUICCKUX JIUI, 4 TAKKE aCCO-
muanui GU3HICCKUX WITH IOPUINICCKHUX JIUIL, THOO
JACUCTBUTCIBHOCTH PCIICHUM UX OPTAHOB, CY Bl TOTO
JloroBapuBarOImerocs rocy1apcTea, Ha TCPPUTOPUH
KOTOPOTO HAXOAUTCA KOMIIAHHU A, OPUIAUICCKOC JTULIO
WM accormanusa (company, legal person or associa-
tion has its legal seat);

3) mo cuopam, MPEIMETOM KOTOPBIX BBICTYIIACT
JEUCTBUTECIBHOCTh 3AIIMCEH B TOCYAAPCTBCHHBIX
peectpax (entries in public registers), cyasl TOTO
JloroeapuBarerocs rocy 1apcTea, Ha TCPPUTOPUHA
KOTOPOTO BeaeTcsa peectp (register 1s kept);

4) mo cropaM, KacarImquMCcs PETHCTPALIHHA HUIA
ﬂeﬁCTBHTeHBHOCTH IpaB Ha NAaTCHTHI, TOBAPHBIC
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3HAKM WM CXOJHBIX MPAaB, KOTOPHIC JOJKHBI OBITH

JCTIOHUPOBAHBI UJIH 3aPCTUCT PUPOBAHEIL, CYIBI TOTO

Jorosapusaromerocst rocy1apcTaa, ra¢ ASIIOHUPO-

BAHWC WJIH PETUCTPALUS OBLIIM HPOUIBEACHBL,

5) mo cmopaMm, KacarwmuMCs NMPUBCACHUSI B
UCHOJTHCHNUE CYACOHBIX PCUICHUU, CYABl TOTO
JoroBapuBaroinerocs rocyaapeTsa, rae CyacoHoe pe-
eHUe OBITO MPUBEACHO B HCTIOTHCHHUS M JOKHO
OBITH MPUBCICHO B UCHOJTHCHHE.

B coorBerctBUM ¢ n. 1-2 ct. 23 JlyraHcko#
KOHBCHI[UM, €CITA CTOPOHBI, KAK MUHUMYM OJHA UX
KOTOPBIX JOMHULHMINPOBaHa B JloroBapusaromemMcs
rOCyAapCTBE, 3AKIIOMUIIN COTAIICHUE O TOM, UTO
Ccyn uiau Cyasl JloroBapuBaroImerocs rocyaapcraa
WMCIOT OPUCIUKIIUIO pPaspeimuTh A000U crop,
BOZHUKINUH U MOTYINUM BO3HUKHYTH U3 OTACIb-
HOT'O IIPABOOTHOLICHUS, TO TOJABKO JAHHBIHA CY 1 UITH
Ccyabl 001anar0T IOPUCIUKIIHCH. Takast FOpUCIUK LIS
SIBJISICTCS. MCKJIIOYUTEIbHOM, SCJIM CTOPOHBI HE 10-
rosopuiuck 06 maoM. [Ipoporanmontoe cornameHue
JOJIKHO OBITH!

* 3aKJKYCHO B MUCBMCHHOHN (opMe HIHU
JOMKHO MOATBEPKAATHCH TUCHMECHHBIMHU
JIOKa3aTCIbCTBAMU,

*  3aKIOYCHO B (popMe, COOTBETCTBYIOIICH Ipa-
KTHKE, KOTOPAsA CIOKHIACH B OTHOLICHUSIX
MEKAY CTOPOHAMHU,

*  3aKIOYCHO B (popMe, COOTBETCTBYIOMEH 06-
BIYASM MEKIYHAPOIHON TOPTrOBIIH, O KOTOPHIX
CTOPOHBI 3HAIA U KOTOPBIC XOPOLIO U3BECTHEI U
PErYIAPHO COOMIOAAIOTCS CTOPOHAMHU KOHTPAK-
TOB JaHHOTO THIIA.

JIroboe 3IEKTPOHHOS B3AaMMOICHUCTBUC CTOPOH,
obecneunBamIee PUKCALUIO MPOPOTALUOHHOTO
cormameHus Ha marepuaiabHoM Hocutene (durable
record of the agreement), 1oMKHO IPUPABHUBATHCS
K TIMCBMECHHOM (hopMe.

KounduukT wopucauxknmii (/is pendens) oznaga-
€T, 9TO JCJIO IO OJHOMY M TOMY ¢ CIIOPY paccma-
TpUBACTCA B CyAax O0Jee 4eM OJHOTO roCyaapCTBa.
[MapanneapHbIe MIPOLECCH TASAT B 6O YIpo3y BbI-
HCCCHMA HECKOJIBKUX PEIICHUH, YTO MOKET TUIIUTH
3 (PEeKTUBHOCTH TIPUBCIACHUEC WX B MCIOJTHCHUE,
[IOATOMY 3aKOHOAATCIIBHO FOCYAAPCTBA CTPESMSTCS
MPEIOTBPATUTh BOSHUKHOBCHUC TAKON CHUTYALWH.
Cr. 27 Jlyranckoi KOHBCHITMH TOBOPHT, 4TO B CIIyYac
BO30YKICHUS I'PAXKIAHCKOTO CYIOMPOU3BOACTBA O
TOMY K& OCHOBAHHUIO U MCIKAY TSMH KE CTOPOHAMHU
B HCCKOJIBKHMX CyHax pasHbix JloroBapuBarormuxcs
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rOCYyAapCTB CYA, IICPBBIM MPUHSIBIIAN IS0 K IIPO-
HU3BOACTBY, MOKET CHUTATH CBOO IOPUCIUKIIHIO IIPa-
BOMCPHO YCTAHOBICHHON. OCTAIBHBIC CYABI JOJKHBI
MPUOCTAHOBUTH CYACOHBIH MPOLIESCC, & 3aTEM U IIPe-
KpaTUTh IPOU3BOACTBO 110 neiry. Koraa ropucauk s
cyaa, MCPBBIM MPHUHSIBIICTO IS0 K MPOU3BOACTBY,
OKOHYATCITLHO YCTAHOBIICHA, TFOOOH HHOM Cy /1, TIPH-
HSBIINHY IO K TPOU3BOACTBY M IIPUOCTAHOBUBIINH
ero, o0A3aH MPEKPATUTh IPOU3BOACTBO MO ACIy (II.
1-2). Cyx cuuraeTCst OPUHIBIIAM ACJIO K IPOU3BO-
CTBY, KOTJA UM IIPHUHSAT TOKYMCHT O BO30YKICHUHU
rpaxxaaHckoro cypomnpoussoactsa (the document
instituting the proceeding is lodged with the court).
[Mpu 3TOM HCTEL BIOCICACTBUHU AOILKCH MPEIIIPHU-
HATH BCC TPeOYEeMBIC NCUCTBHUA IO HAIJICKALICMY
M3BCIICHUIO OTBETYUKA O BO3OYKICHUM IPOTHUB HETO
rpaskIaHCKOro cyxomnpoussoactsa (service effected
on the defendant) (. 1 ct. 30).

B zaBepiuennu Bonpoca 0 KOHPIUKTS FOPUCTUK-
Uud XOTEJI0Ch OBl OCTAHOBUTHCSA HA COOTHOLICHUHU
KaTeTOpPHUM «OTPAaHMYCHUC IOPUCAUKIUIN» U «pa3-
TPAHUYCHUE IOPUCIUKLHUUI», TAK KAK IMOCIICIHSS
AMECT HCMOCPCACTBCHHOS OTHOLICHUE K HpodieMe
yCTpaHeHUsT KOHDIUKTA FOPUCAUKIIME B MK Y HA-
poxHOM rpaskaaHckoM npouccce. HecomueHHo, 1uTo
KPUTEPHUEM TSI BB ACJICHUS JBY X BBILICY IOMAHY ThIX
KATCTOPUH BBICTYIACT LICJIb, KOTOPYIO MPECICAVET
3aKOHOAATEIIb MPU (POPMYIHPOBAHUU COOTBETCT-
ByMOIUX npasui. Lleap orpaHuvucHUs IOPUCIUK-
LUUHA — YCTAHOBJICHHUC CBOCTO POAA MEXKIYHAPOI-
HO-TIPABOBOTrO 0apbepa HA MYTHU €€ BO3ZMOXKHOTO
pacmupenuns. OrpaHUYICHUS AAPSCOBAHBI KAXKIOMY
rOCYyAapCTBY B OTACIABHOCTH HJIM HECKOJIbKUAM
rocyaapcTBaM HA OCHOBAHHUH 3AKIIOYCHHOTO MMHU
nporosopa. OrpanmdcHust 0003HAYAIOT KOHKPETHOMY
roCyAapCTBY, 0 KAKUX MPESIACIIOB OHO MOXKET Pac-
LIAPUTH CBOIO IOPUCAUKIIUIO, U YCTAHABIUBAIOTCS
IIYTEM COTJIACOBAHMS BOJICU3bSIBIICHUS TOCY JAPCTE.
Krnaccuueckum mpumepom OrpaHUuCHUS FOPUCITUK-
LUU TOCYJAapCTBA BBHICTYHAIOT TUIIIOMATHYCCKHC
MPUBUJICTUN U UMMYHUTETHI,

Llens pasrpanutcHus IOPUCIUKIIAN AOCOTIOTHO
HWHAS U COCTOUT B TOM, YTOOBI YCTPAHUTH CUTYALIUH
COBMEIICHUS WITH NI PEKPBITUS FOPUCTUKIIUN PA3HBIX
rocyaapcTs. [loTpeGHOCTS B TAKOM pa3rpaHUuCHUH
MOSIBIICTCS TOTAA, KOTAA HECKOIBKO rOCYAapCTB HA
PaBHBIX OCHOBAHHIX MOTYT IIPSTCHIOBATH HA YCTA-
HOBJICHHC M OCYIICCTBJICHHUC CBOCH IOPUCIUKIIUN B
OTHOLICHHUH OIIPSACICHHBIX JINL, 0ObCKTOB U BUIOB

JNEATCABHOCTH, HE BBIXOAA 3a MPEACIBI, OMPEac-
TSIEMBIC MEKAYVHApPOIHBIM mpaBoM. OrpanudeHus
B MOXOOHBIX CHTYaIlMAX HE MPEIATCTBYIOT TOMY,
9TO FOPUCIUKIIMN FOCYIAPCTB MEPEKPBIBAOT APYT
apyra. Jns BocmpensiTCTBOBaAHUS 3TOMY TpPeOy-
€TCs MMCHHO WX pasrpanudcHue. He MCKITroueHO,
9TO HOPMBI TIpaBa, MPEIOTBpAIast KOHKYPSHIIHIO
FOPUCIUKITNI TOCYAAPCTB MY TEM UX PA3TPAHUYUCHUS,
MOTYT OJHOBPEMEHHO BBITIOIHSITh U APYTY IO 321249V
— YCTaHABJIWBATh MX B3aWMHBIC OTPAHHUYCHUS, HO,
TEM HE MCHEE, BCETAA CACAYET HOMHHUTH O Pa3Ind-
HBIX IEIX, KOTOPBIC MPECICAYIOT OTPAHUICHUE U
pasTpaHUYCHUC OPUCIUKIIAI TOCYIapCTB.

§ 2. MeskayHapoaHas cyae0HAsl OPUCAUKITHS
B AHIJIMHCKOM, AMEPUKAHCKOM U PpaHIy3CKOM
npaee

IOpucaukuus aurnuiickux CyAOB MO AcjaM ¢
Y4aCTHEM MHOCTPAHHBIX IOPUAUYCCKUX U (pusnue-
CKHUX JIML OTIPSAC/ICHA B AHTITUHCKOM OOLICM IIpaBe,
OCHOBAHHOM HA CYACOHBIX MPCLCACHTAX, 4 TAKKC
B CTaTyTHOM IIPaBe, OOBCIMHIIOMICM 3aKOHOIA-
TEIBHBIC aKThl. IOpUCIUKIUA AHTITUUCKOTO Cyaa
HAJ UHOCTPAHHBIMU (PUBHUCCKUMU TULAMHA MOKET
OBITH YCTAHOBJICHA TOJBKO B TOM CIIVYAC, SCIH OHHU
HAXOAATCs Ha TeppuTopun Benkobpuranuu (Adams
v. Cape Industries (1990))*. Takoe nMu49HOE NPUCYT-
CTBHC HA OPUTAHCKON TCPPUTOPHUH JOKHO OBITH
JOOPOBONBHBIM, & HE BBI3BAHHBIM OOMAHOM, LIAH-
TasKOM HITA UHBIMU 37I0HAMEPCHHBIMU JCHCTBUAMMU.
[Tpu 5TOM HE UMEET 3HAYCHUS JTUTEIBHOCT TAKOTO
MPeOBIBAHMS: OHO MOKET OBITh KAK MOCTOSHHBIM, TaK
¥ BPEMEHHBIM, BTOPBIM CllaragMbiM IPaBOMEPHOTO
YCTAHOBICHUS FOPUCAUKIIUN aHTTMHUCKOTO CyAa HaQ
(PUBUUECKUMU THLIAMUA-UHOCTPAHIIAMU BBICTYTIACT
HAAJICIKAIICE BPYUCHUC CYACOHON MOBECTKH U CY-
JIeOHOTO TOKYMEHTA O BO30OYKICHUH MPOU3BOIACTBA
o geny (writ or claim form).

HMeHHO 3TOT JOKYMEHT CBHUACTEIBCTBYET O
HAYAJIC TPAKIAHCKOTO CYIONPOU3BOICTBA B AHTIHH-
CKOM CVJ€ MPOTUB OTBETYUKA U TEM CaMbIM HH(OP-
MHUpPYET ero 00 sToM. BpyueHune Takoro cyaeOHOTO

2 CM.: Yepnuuenro O.C. YeTpaHeHHE KOHKY PEHI X IOPHUCTAKI L
TOCYIAPCTB: BHY TPHTOCYJAPCTBEHHBIE F MEK Iy HAPOTHO-TIPABO-
BBIE TTOIX0IHI // MOCKOBCKU# KypHAT MEXKTYHAPOTHOTO TIpaBa.
2002. No 4. C. 238-239.

26 Adams v. Cape Industries case [1990] 2 W.L.R. 657 (C.A.).
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JOKYMECHTA MPU3HACTCS HAJICIKALIUM, €CITA OH MEP-
COHATBHO BPYYEH OTBETYUKY MCTIOM HIIM arCHTOM
(mpeactasutenem) uctua. Kpome Toro, ucTen MoKeT
MOCNATh JAHHBIM CyACOHBIH JOKYMEHT IO MOYTE WTH
BIIOJKMTh €0 B MOYTOBBIM AIUK B 3al€9aTaAHHOM
KOHBEPTE MO OOBITHOMY HJTH MOCICIHEMY U3BECTHO-
MY aApecy OTBETYHMKA, AaB MUCHMEHHYIO MPUCATY O
TOM, 4TO CYACOHBIM TOKYMEHT JOCTUTHET OTBETYHKA
B TCUCHUE CEMHU JHEU MOCIC OTIPABJICHUS €rO IO
MOYTE WM BIOKCHUS B TTOYTOBBIH Amuk (Barclays
Bank of Swaziland Ltd. v. Hahn (1989))¥.

IOpucaukms aHTIMRCKOro Cy.aa Ha,l MHOCTPAHHBI-
MU FOPUIUUCCKUMH TALAMH MOKET OBITh YCTAHOBIICHA
B TOM CIy4ae, €CIIA OHHM HAXOAATCA HA TCPPUTOPHUH
Awnrmuu. B cooTBeTCTBHM ¢ 0OOIMAM TIPABOM IO HAXO-
SKICHUEM HA OPUTAHCKOU TEPPUTOPUM UMEIOTCA B BUILY
MHKOpHopauus (PETUCTPALHS) FOPUIUICCKOTO THULA
B AHrinu nubo BeACHUE UM OM3HECA HAa TCPPUTOPHA
Amnrmun. [locneauee npennonaract HATUTHS OTIPSIC-
JICHHOTO MCCTA BEACHUS OM3HECA, COOCPIKALICTOCS 3a
CUET ETO CPEACTB, a TAKKE (CCITH OU3HEC BEACTCA YePes
arcHTa) HATU9IKe 0ONlce Y6M MUHUMAIBHOTO TICPHOAa
BPEMCHHU, B TCUCHUE KOTOPOTO OCYIIECCTBIAIACH JC-
noBas akTUBHOCTD arenta (Adams v. Cape Industries).
OpucaukIms aHTIMECKOTO CY,1a MOSKET OBITh YCTAHOB-
JICHA ¥ B TOM CIIYYae, €CJIM HHOCTPAHHOS (DHU3UUCCKOS
WU FOPUAMYCCKOE JTULIO HE HAXOAUTCS HA TCPPUTOPUH
AHIIUY 1 HE UMEET 37€Ch LICHTPA ACIOBOM aKTHUBHO-
ctu. B aToM cnyuae ropucaukums 6yIeT yCTaHOBICHA
MO YCMOTPEHHUIO CaMOro CyJAa, YTO BXOIWT B Paspsi
€rO IUCKPELIMOHHBIX MTOTHOMOYHH,

IOpucaukuus aMepUKaHCKUX CYI0B MO JC-
JaM ¢ YY4aCTHEM HHOCTPAHHBIX (DUSUUCCKUX U
FOPUANYCCKUX JIUI[ OMPEACICHA B aMEPUKAHCKOM
obmeM mpase. [IpuMepoM MOKET CIYKUTH pelie-
uue Bepxosaoro Cyna CLLIA mo mzeny World-Wide
Volksvagen Corporation v. Woodson (1980)*%. Cyna
yKaszall, YTO IJi YCTAHOBIICHUS FOPUCAUKIIUYU aMEPU-
KaHCKOTO CYAa HaI FOPUIAAYCCKUMU WU (pU3ndecKu-
MH JTUIAMH-HCPEIUACHTAMU HEOOXOAUMO HATAYUE
AByX (PaKTOPOB: 3aKOHOAATSIBHOTO Oasmca, comep-
SKAIETO MEPEUCHb BO3MOKHBIX OCHOBAHU U 1151 IPH-
SHAHUS FOPUCIUKIMY MPABOMEPHO YCTAHOBICHHOM,
a Tak>Ke COOTFOACHMS MIPABUIIA O JOIKHOM MIPOLIECCE
(due process clause), sakpernaennoro B Koucturynuun

27 Barclays Bank of Swaziland Ltd. v. Hahn [1989] 1 W.L.R.
506 (H.L.).

B1.S. Supreme Court Reports (1980) 62 L Ed 2d p. 497-502.
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CLLIA 1789 r. u B koucTuTYnuax mraros. [locnexuee
MPSANOIATACT HOMUTHICCKYIO U OPUINICCKY O 3a-
IOATY JIMIA OT CYAcOHOTO pa3OupaTeIbCTBa, KOTOPOE
HAPYLIACT «TPAIMLIHUOHHBIC OHATHS YSCTHOH UT PBI
¥ OCHOBATCIBHOTO MPABOCY IUS.

Opuauaeckum BBIpAKEHUEM TOTO KOHCTHUTY-
LHUOHHOTO MOCTY/IATa MPUMEHUTEIFHO K MCKIYHA-
POAHOMY TPAKIAHCKOMY IPOLECCY BBICTYHACT AO-
KTPUHA «KMUHUMAJIBHBIX KOHTAKTOBY». B cyimHOCTH,
OHA O3HAYACT, UTO OPUIUICCKOS UIH (PUIHUICCKOC
JWLO, HE ABJISIOMICCCS PE3UICHTOM, MOXKET OBITH OT-
BETUHUKOM B AMCPUKAHCKOM CYIC, TOIBKO SCITH UME-
FOT MECTO HCOOXOIUMBIC MUHUMAJIBHBIC KOHTAKTHI
JAHHOTO JHLA ¢ TOH TCPPUTOPHUATBHON CAMHUIICH,
[IC OPEeANoIaracTcs MpoBeacHue npouecca. llpum
Pa3peIICHUH BOIIPOCA O HAJTUYUHN WJIH OTCYTCTBUH
MHWHHUMAJIBHBIX KOHTAKTOB B KQXKIOM KOHKPETHOM
CIIy9ac aMCPUKAHCKHUMT CY, ONUPAICH HA 00LIee mpa-
BO, OVICT MPUMCHITD 1BA KPUTS PUs: KPUTEPHA pa3-
YMHOCTH, TIO3BOJISIOLINAM IPSIOTBPATUT CyACOHOC
pas3dupaTeabCTBO B HCYAOOHOM /IS OTBCTIHKA CY/IE,
U KpUTEPUH NpeIBHUACHUS, O3HAYAOIIHUN, ITO OT-
BETUMK JOJIKCH 3aPAHCE HPESABUACTH BO3MOKHOCTD
€r0 MPUBICYCHUS K AMCPUKAHCKOMY CYAY B CHITY
OCYIOSCTBIISICMOUN UM KOMMEPUCCKOU ACSITCIBHOCTH
Ha teppuropun CLLIA.

Takum 06pasoM, MHOCTPAHHAS TOPTOBasA KOM-
MaHWsI, OCY IISCTBIIAIOMAS MPOIAKY CBOSTO TOBapa
4ePe3 KOMMEPUCCKOTO MPSACTABUTEIS, TIOXICIKAT
OPUCIUKIIMK TUOO TH000r0 aMepUKAHCKOTO Cyaa,
©CJIH ACSITCIBHOCTH KOMMEPUCCKOTO MPEICTABUTE IS
pacrnpocTpanseTcs Ha Bcio Teppuropuro CIIA , nuto
CyJa TOro IITATa, HA TCPPUTOPHUU KOTOPOTO ACHCT-
BYCT KOMMCPUCCKHUH IIPSACTABUTEIIB. B yTOMIHYTOM
BBIIIC criope ¢y wrara OkiaxoMa OTBEPr YCTAHOB-
JICHHUC CBOCH IOPUCIUKLMHU HAT TUCTPUOBIOTOPCKOM
(hupMOii, 3apESTUCTPUPOBAHHON B LITATE Hbm-ﬁopx,
HAa TOM OCHOBAHWH, UTO €€ ACATCIBHOCTH PACIIPO-
CTPaHsIACh JIWIIb HA TCPPUTOpHHU wTatoB Hero-
PIopK, Hsro-/lxxepen u Konurektukyr, a He Okaaxomy.
B »sToM cinyuae, mo MHEHUIO CyAa, OTCYTCTBOBAIIH
MHHHUMAJIBHBIC KOHTAKTHI IIPSAIIONAracMoro OTBET-
quka co mrarom Oximaxoma. Henmuimae oTMeTuTh,
9TO HAXOKJACHUEC, XOTSA OBl M BPEMCHHOC, (hHU3HUC-
ckoro nuna Ha teppuropuu CIIA u permcrpaums
MPSACTABATEILCTBA MHOCTPAHHOTO FOPUIUICCKOTO
nuna B CIITA, 6e3yCnoBHO, ABIIIOTCS JOCTATOYHBIMHA
OCHOBAHWSIMH JJIs IPU3HAHUS FOPUCTUKIIMN AMCPH-
KAHCKOTO CyJa IPAaBOMCPHO YCTAHOBIICHHOM.
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Taxum 06pa3oM, B AHTITHHCKOM ¥ AMEPHUKAHCKOM
MPaBC KOMIICTCHUMS CYAa IO PACCMOTPCHHUIO AT C
WHOCTPAHHBIM DJICMCHTOM OTIPCACIACTCA B PaMKax
noHsTus «opucaukuus» (jurisdiction). Tepmun
CIOPUCIUKIHS O3HAYACT 34SCH 00IIIee OJTHOMOYHE
(«pu3HUECKYI0O BJIACTHY»)> BHIHOCUTH PCLICHUC MO
TOMY WY HHOMY OCITY, IPSIOCTABICHHOS CYAaM Cy-
BEPCHHOM BJIACTHIO TOCYAAPCTBA, B OTHOIIICHUH JIHIT
H UMY IIECTBA, KOTOPBLIC HAXOASTCS HA IPUHALJIC-
kameii emy reppuropun’’. KoHuenuus opucauk-
uu B o01eM mipase (common law) paccmaTpuBaeTcs
B IBYX aCIICKTaX: B MO3UTHUBHOM CMBICIIC TAHHOC
MIOHSITHC UMCCT BBILICHA3BAHHOC 3HAUCHUE, TO SCTh
[IOJTHOMOYHE CY.Ja BEIHOCUTD PEIICHUC IO TOMY HITH
WHOMY JACJIY, B HCTATHBHOM CMBICIIC OHO O3HAYACT
BO3MOKHOCTB JUISI CyAa OTKA3ATHLCSA OT OCYIECT-
BJICHHUS TIPETOCTABJICHHBIX €MY MOJHOMOYHIA.

OTka3 OT OCYMICCTBICHUS MOJTHOMOYHH 000-
3HAYACTCS B HOKTPHUHE OOLICrOo mpaBa TCPMHUHOM
Ha JaTHHCKOM s13bike «forum non conveniens»’!.
Hoxrpuna «forum non conveniens» mpeIoCTaBISCT
BO3MOKHOCTE CYAY, HAAECJICHHOMY MOJTHOMOYH MU
HA PACCMOTPEHHUE H Pa3pelIcHUE CIOPA M0 HAITHO-
HAJILHOMY 3aKOHOAATEJILCTRY, IPU3HATH HHOCTPAH-
HBIH Cy 1 O0JIee TOAXOAAIIUM [T pa3bupareabcraa
KOHKPETHOTO IC/IA M OTKA3aTh B HPHUHITHU €TI0 K
mpou3BoACTBY. Ha mpakTuke Takoil oTKas cyaa oT
CBOCH IOPUCAUKILINY MTOCACIYCT TOIBKO MOCIIC 3asIB-
JICHUS X0AATAWCTBA OTBETIUKA 00 OTKIOHCHHUH UCKA
HA OCHOBAaHMHM AOKTpuHBI «forum non conveniens».

[NpaBo AHrIWM UCHIOAB3YET U APYTOH UHCTPY-
MeHT mon HazBanueMm «forum conveniensy. HE
MPEIOCTABIISAS OJTHOMOYHM CYIALE prima facie Ha
PacCMOTPEHUE U PA3PEIICHHUE CTIOPA, AHTITUHCKUM 3a-
KOHOJATCITIb, TCM HE MCHEES, JACT BO3MOXKHOCTD CYIbC
in concreto, ¢ y9eTOM 0COOCHHOCTCH JAHHOTO ICIIa,
MPUHATH €0 K IPOU3BOACTBY, SCIIM AHTTUHCKUAM CY I
OKakeTCs 00jee YIOOHBIM U CHOPABCIIUBBIM AJIS
Takoro pasduparenbsctea®. «Forum conveniens» u

2 McDonald v. Mabee [1917] 243 U.S.C. P. 90-91.

30 Cm.: Bauer H. Competence judiciaire internationale des tribu-
naux civils francais et allemande. Paris, 1965. P. 4; Mann F.A.
The Doctrine of Jurisdiction in International Law // Recueil des
cours de la Haye, 1964. Vol. 1. P. 9 et seq.

31 Cwm.: Anton A.E. Private International Law. Edinbourg, 1967.
P. 90.

32 Cwm.: Schneider B. Le forum conveniens et le forum non con-
veniens (en droit ecossais, anglais et americain) // Revue inter-
nationale de droit compare. Juillet-septembre 1975. Vol. 27. Ne 3.

«forum non conveniens» SIBJAIOTCS AByMSI pa3-
JIMYHBIMU MHCTPYMEHTAMH, HMEIIIUMH MPOTH-
BOIIOJIOKHOE TIPABOBOE ACHCTBHE, HO 0OBCIUHCH-
HBIMHM OOITICH UICCH: B rOCYIapCcTBax oOIero mpasa
CYAbA UMEET AUCKPELIMOHHBIC TOJTHOMOYHS MMOUCKA
HAUJICKAIIETO CyAa ATl JAHHOTO KOHKPETHOTO JeIa
¥ OTIPEACICHUSI CBOSH KOMMETCHIIMH 110 €T'0 PACCMO-
TPEHUIO M PA3PCIICHUIO.

Kak y:ke ObLIO YIOMSHYTO BBHILIC, COTJIACHO
TPAAULOUOHHBIM MPAaBHUIAM AHTIHUHCKOTO CYIO0-
MIPOU3BOACTBA IOPUCAMKINS AHTJIUUCKOTO CyJa
HaJ ACJOM YCTAaHABIMBACTCS B TOM CIIydac, KOraa
OTBETYHUK (PU3UUCCKHU MPUCYTCTBYCT B TPAHULIAX
CyBepeHHOU Tepputopuu AHrnuu. MexaHusm
YCTAHOBJICHUS INOJACYAHOCTH OCHOBBIBAETCSA Ha
creaypmeM OO0IIeM NpaBUIIe. CIOP MOAINAAacT
oJ, FOPUCAUKIIMIO AHTIMHCKOrO CyJa B CiIydac,
ecnu cyacOHAs MOBECTKA ¢ MPUKA3OM SIBUTHCS B
cyxa (writ or claim form) auuHO BpyHUeHA OTBET-
YUKY. «ITOr0 JOCTATOYHO AJS MOTAIUHCHHUS CSTO
IOPUCAUKIIMN aHTIHUMCKOTO Cy/Ja, AAXE €CIU OH
WHOCTPAHCI, HAXOASAIIUUCIT B AHTJIUHU IIPOCS3I0M,
U JaKe, CCJIM OCHOBAHUC MCKA HE UMECT (DaKTHYUC-
cKo¥i cBsa3u ¢ Aurnueii. Huuro gpyroe He sBiseTCs
pocTtatodHeIM»?. Ha 3TOM ypoBHE mpoueayps
HECBAXKHO, IOAYUHUTCS JTU NOTYYATEIIb JOKYMEHTA
CyaeOHOMY MPHUKA3Y SABUTHCI B AHTJIMUCKUHU CYI
aub0 IPOUTHOPUPYET JAHHOC TPSOOBAHUE U YEICT,
HAmpuMep, 3a rpaHuny. B aTom caydae cuuraetcs,
4TO OTBETYMK HALICKAIMMUM 00PA30M VBESIOMIICH,
¥ AHTJIUHUCKHUU OPraH ICTUIIMH MOKET paccMaTpH-
BaTh M pas3pemars crop.

HUsznaBHa mpusHaeTCsa, 9TO OTCYTCTBYFOIMUHI
OTBETYMK MOXXECT HOAYUHHUTHCA IOPUCAUKLIIUH AH-
TITHHCKOTO CYJa ¥ TEM CAMBIM ITPU3HATH SO KOMIIC-
TEHTHBIM PACCMATPUBATh COOTBETCTBYIOMICE JEJIO:
OTBETYHUK MOXKET, HAIPUMEP, IOPYUHUTH ATBOKAT-
CKOU KOHTOPE HPUHSATH CYASOHY IO IIOBECTKY OT €T0
MMCHH; 10Ja49a OTBETYHUKOM UCKOBOTO 3aABICHUA
HAOCHACT CYA KOMIICTCHIIMCH PAaCCMAaTPUBATE TaK-
3KE€ ¥ BCTPEYHBI M UCK; OTBETUYUK, SBUBIIUINCS B IPO-
LECC M OCMAPUBAIOIINKA HUCK MO CYIISCTBY, OvaeT

P. 605. Cm. 00 0T/IeBHBIX acTIeKTaxX FOPUCTUKI MY aMEPUKAHCKUX
CY/IOB 110 MEK/TyHAPO,THHIM KOMMEPUECKUM cTiopaM: hapHautes A.B.
Dxcteppuropuanpuas opucauknus B CIITA: forum non
Conveniens // JKypHal MeXIyHapoJHOTO YacTHOTO mpasa. 1999.
Ne 4. C. 45-54.

33 Cwm.: Yewup J]nc., Hopm I1. MexIyHapOTHOE YaCTHOE TPABO.
M., 1982. C. 77.
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CYUTATHCI MOJYUHUBIIUMCS IOPUCIAUKLIUUA CYIA,
HO SIBKA B CYJ HCKJTIOYUTEIIBHO ¢ LEIBIO OCIIOPUTH
€ro KOMIICTCHIUIO HEC 03HAYACT HOAYNHCHUC DTOH
opucaukuun’. Eciu B cTpaHax KOHTHHCHTAIb-
HOTO IpPaBa MOXKHO HAIaTh MIPOU3BOACTBO B CYIC,
KOTJa OH, B COOTBETCTBHUHU C 3aKOHOM, oOiiagaeT
KOMIICTCHIUCH, TO B AHIIMH, COTJIACHO O0meMy
MpaBy, HATPOTHUB, CYJ OYVACT UMETH IOPUCIUKIIUIO,
©CJIM UCTCIl CYMECST BO BPEMs HAXOXKJCHUS OTBCT-
YHMKa HA TCPPUTOpUHU BenukoGpUTaHUU BPYYHUTH
€My HOKYMCHT O BO3OYXKICHHUH T'Pa’KkIAHCKOTO
CYIOMPOMU3BOACTBA — CYACOHYIO MOBECTKY (writ
or claim form)®.

OaHako ACUCTBHC HPUHLMIA, COTIACHO KOTO-
pomy cyacOHas FOPUCIUKIIUAS OCHOBBIBACTCS JIMIIb
HA BPYYCHHUM MOBCCTKH O BBHI30BE B CYI, MHOTIA
OTPAHUYHUBACTCS, HECMOTPS HA TO, YTO OTBCTUUK
ObL1 Ha AT KAIIeM 00pa3om Bei3BaH B cya. CyacOnas
MPAKTHKA OMPEACIIACT ITHU MCKIIIOUCHUS CICAYIO-
muM 00pPa3oM: BOIIPOCHL, CBI3AHHBIC ¢ HHOCTPAH-
HBIM HCJIBUXMMBIM UMY IIECTBOM, HMHOCTPAHHBIM
HAJI0TOOOIOKCHUEM, TIPABAMH U OOSI3aHHOCTIMH,
OCHOBAHHBIMH HA HHOCTPAHHOM YTOJIOBHOM 3aKO-
HE, HC OyIyT MOACYIHBI aHraulckoMy cyay>’. B
OOBIMHOM TOPAJKE UCTEL UMEECT MPABO BHI3BATH
OTBETHYHMKA B CY.I, BPYIUB €MY CYACOHY IO IOBECTKY,
NPEANTUCHIBAIOINYIO SIBUTHCA B ¢va (service of the
writ or service of the claim form), Tonsko Torxaa,
KOTJa MOCJICIHUN MPUCYTCTBYST HA TCPPUTOPHUHU
Aunrnmun. JlanHoe 00CTOATENIBCTBO YaCTO MEINACT
HCTIY PSaIn30BATh CBOC TPCOOBAHUE B AHTIMHCKOM
CyIe, KOTOPBIH, HAMPUMEP, B HMOTOOHBIX CAyUAIX
JULSL 5TOTO HAUO0JIee TOAXOAUT (HAIPUME D, ACTUKT
COBCPIICH MM JOTOBOP 3AKJIIOUCH M HAPYIICH B
Awurnun). [lpuarMas BO BHUMAHUE BCC OTH 00CTO-
SITEJABCTBA, 3AKOH BBCJI COBCPIICHHO HOBBIM BUJ
FOPUCAUKIINHY, HOCSIIECH IMOAPa3y MEBACMbIM Xapak-
Tep (assumed character), garomuii aHTTUHCKOMY
CYAY AMUCKPCLHMOHHOC IPABO BBI3BATH MMOBSCTKAMH
OTCYTCTBYIOIIUX OTBCTYUKOB, OVIb TO AHTIMYIAHC
WJTU WHOCTPAHIIBL.

Ecnu moTeHuuansHbiii OTBETYHUK pEaabHO
HAXOAUTCS BHE IOPUCAMKLUUU AHTIUU, HATPH-
mep, B ornmanaun unu Cesepuoit Upnananu,
nubo BooOme 3a mpeaciaamMu Beaumkobpuranum,

3 Cwm.: Yewup Jlnc., Hopm I1. Yxaz. cou. C. 85-86.
35 Cwm.: Schneider B. Op. cit. P. 614.
3 Cwm.: Yewup Jxc., Hopm I1. Yka3z. cou. C. 78.
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TO JHIO, 3asABIAOIICS TPSOOBAHUE BHI3BATH
MIPOTUBONOIOXKHYIO CTOPOHY B aHTIMUCKUM Cya,
JOJIKHO HPSABAPUTEIBHO MOMYYATH PA3PCIICHUC
nocnexnero. Onupascs Ha IPCANUCAHUC 3aKOHA,
TO €CTh B CIIYYasX, ICPCUMUCICHHBX B [IpaBumax
Tpak IaHCKOTO CyAOTpOou3BoACTBa Aurmuu 1998 r.,
qacTh 6 «BpyueHne nokyMeHTOB», [IpakTudueckoe
pykoBoacTBo 6b «BpydeHHE TOKYMEHTOB 3a IIpe-
nenamu ropucauknun» (Civil Procedure Rules
1998, Part 6 «Service of documents», Practice
Direction 6B «Service out of the jurisdiction»)®,
QHTITUHUCKUHU CYJ MOXCT JAaTh TAKOC PA3pPCIICHUC
(the leave) B cyncOHOM 3ace1aHuM B OTCYTCTBHE
MPOTHUBOMNOIOKHOMU ¢cTOpoHH (service of the writ
out of the jurisdiction, assumed jurisdiction over an
absent defendant, ex juris), eCiu TONBKO 3aABUTETh
CMOKET YOS IUTD CY B TOM, 4TO AHTIHUA SIBIACT-
Cs HAAJICKAIMUM MECTOM PACCMOTPCHH Cropa
(forum conveniens, natural place of trial). «Cyay
NPSIOCTABIACTCS JHUIIb HOBOC IPABO, KOTOPOC
OH MOKET UCIOIB30BAaTh B KOHKPETHBIX CAYYAAX,
OTHOCSAIIUXCS, KAK OH CIUTACT, [0 OYKBE U AYXY
K IPEAYCMOTPEHHBIM KaTCTOPUIM ACI»*,

B § 3.1 IIpakTuueckoro pykosoacTsa 6b 3akpe-
[JICHBI OCHOBAHMUS, IPY HAJTUYHUU KOTOPBIX aHT M-
CKUU CY MOKET MO CBOEMY YCMOTPCHUKO MPUHSATH
pPCIICHHUE O HAMPABJICHUU CYIACOHOM IMOBECTKHU 34
npeaensl csoeil wopucaukuun>. [lpuseaem nuinb
HECKOTOPBIC U3 HUX:

1) noreHumaIbHBIH OTBETYHK ((pu3rIecKOC M
OPUAUYCCKOC JUTIO) JTOMUITUIUPOBAH B AHTITHH;

2) UCTEL MPOCUT CYA BBIHSCTH ITOCTAHOBJICHHUC,
MPEAITUCH BAIOMICS OTBETIUKY COBCPIIUTH KAKOC-
aubo aeticTBUC TUO0 BO3ACPKATHCSA OT COBSPIICHHUS
KaKOro-aubo ACHCTBUS B T'PAHHULAX AHTIUHCKOH
OpucaIuKIMu? (HanpuMmep, CyaeOHOe MOCTAHOBIIC-
HHE, IPEANMUCHIBAIOIICE OTBETYUKY HE U3BIMATD €TO

37 Cm.: <http://www.justice.gov.uk>. HoBas pegaxrus [ IpaBmn
I'pa¥IaHCKOTO CYAOIIPOU3BOJICTBA AHIIIUK BCTYIIMIA B CHILY
30 ampens 2013 1

38 Johnson v. Taylor Brothers [1920] A.C. 144, 153.

% [IpaxTHueckoe pyKoBOJCTBO Ob 3aMEHIIIO0 JIeficTBOBABIIIEE Pa-
Hee llocranosnenue 11, Ipasuio 1 [lpaBui cynomnpon3BoIcTBa B
BepxosHoMm cyze (Rules of the Supreme Court, Order 11, Rule 1).

10 A claim is made for a remedy against a person domiciled within
the jurisdiction (§ 3.1(1)).

1 A claim is made for an injunction ordering the defendant to do or
refrain from doing an act within the jurisdiction (§ 3.1(2)).
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AMYIOECTBO ¢ TCPPUTOPUH AHTIINH BILIOTH 0 Pac-
CMOTPEHUS MPSIBIBICHHOTO K HEMY HCKa — Mareva
injunction?);

3) WCK HPEeABSIBICH B OTHOLICHWH JOTOBOpA
(HampuMep, UCK O MPU3HAHUM JOTOBOpPA HEACH-
CTBHUTCJIBHBIM), KOrAa: AOTOBOP 3aKIIUCH B
npeacIax aHTITUUCKOW IOPUCIUKINU, JOTOBOP
3aKJII0YCH ar¢HTOM, BEAYILIMM CBOM KOMMECPHUC-
CKHUC [I¢j1a WA HPOKHUBAKIIAM HA TCPPUTOPHUHU
AHrIuU, IOTOBOP PErYIUPYCTCI AHTIUHCKUM
IPaBOM; JOTOBOP COACPIKUT MOJTOKCHHUE O TOM,
4TO CYJ KOMIOCTCHTCH PacCMaTpUBaATh TH0O0U
CTIOp, CBA3AHHBIA C TaHHBIM JOTOBOPOM™;

4) HApYIICHUE JOTOBOPA UMEJIO MECTO B IIPSAC-
Jax aHTTHHACKOM IOpUCIUKIUH ™,

5) B WICKE YTBEPKAACTCI O TOM, UTO AOTOBOPA
HE CYIICCTBYCT, OQHAKO CCIIHM OYACT MPU3HAHO, UTO
TaKOH JOTOBOP CYLICCTBYET, OH OKAKETCI COOTBCT-
CTBYIOIOUM TPEOOBAHUAM, H3TOKCHHBIM B § 3.1(6)*;

6) OCHOBAHHCM HKCKA SABISICTCS ACIHUKT, KOTAA
yiepO BCICACTBHUEC €TO COBSPLICHU I IOHSCCH B IIPC-
JAenax IOPUCIUKINY AHTIUHUCKOTO CyAa, VJIU MOHE-
CCHHBIN yIIe PO ABUICS PE3YIBTATOM BPSIOHOCHOTO
JCUCTBUS, COBEPIICHHOTO B IPCACIaX FOPUCIUKIIAN
aHTJIUUCKOTO Cyaa‘s,

7) UCK UPEABIBIICH C LCABIO MPUBCACHUS B UC-
MOTHEHUE CYACOHOTO WM apOUTPaKHOTO peIncHus "

8) mpeamMeTOM HCKA SABIACTCA COOCTBCHHOCTD,
pacnonokeHHas B AHrnuu®;

42 Cu. 06 »ToM jasee § 3.

4 A claim is made in respect of a contract where the contract
(a) was made within the jurisdiction; (b) was made by or
through an agent trading or residing within the jurisdiction;
(c) is governed by English law; (d) contains a term to the effect
that the court shall have jurisdiction to determine any claim in
respect of the contract (§ 3.1(6)).

4 A claim is made in respect of a breach of contract committed
within the jurisdiction (§ 3.1(7)).

4 A claim is made for a declaration that no contract exists where, if
the contract was found to exist, it would comply with the conditions
set out in paragraph (6) (§ 3.1(8)).

46 A claim is made in tort where (a) damage was sustained within
the jurisdiction; or (b) the damage sustained resulted from an act
committed within the jurisdiction (§ 3.1(9)).

47 A claim is made to enforce any judgment or arbitral award
(§ 3.1(10)).

8 The whole subject matter of a claim relates to property located
within the jurisdiction (§ 3.1(11)).

9) npeaMeTOM MCKA ABIISCTCSI UCHOTHSHUS YC-
JOBUH NUChbMECHHOTO TOKYMECHTA 00 VUPEIK ICHUH
TpacTa, KOTJa TAKOC HCIOJIHECHHUE UMEET MECTO B
COOTBETCTBHH C AHTIMHCKOM MPABOM, a TULO, KO-
TOPOMY HAIJICIKHUT BPYIHUTH CYACOHY IO IOBECTKY,
SIBJISICTCSL JOBEPUTECIABHBIM COOCTBCHHHUKOM 3TOTO
AMyIecTBa’;

10) ocuoBaHMEeM UCKOBOTO TPeOOBAHUS ABIS-
©TCA ONPEACICHUC CPSACTB M0 YIPABICHHUIO UMY-
ICCTBOM JIMIA, YMEPIICTO ZAOMULUIUPOBAHHBIM
Ha TEPPUTOPHU AHrIum ",

11) mpexmeTOM HCKA BRICTYIIACT ACHCTBUTEIIB-
HOCTH 3aBCIaHusA;

12) uck mpeabABIsACTCA K TUIY, ACHCTBOBAB-
meMy KaK KOHCTPYKTHBHBIM JOBEPHUTECIBHBIU
COOCTBCHHHUK, OTBETCTBEHHOCTh KOTOPOTO BHI-
TEKaeT M3 ACHCTBHUU, COBEPIICHHBIX B IIPEAciIax
AHTITUUCKOU IOPUCIUKIIHUA

13) mpeameToM ucka CayKuAT TpeOOBAHUE O
PECTUTYLIMH, KOTAA OTBSTUYHUK HCCET OTBE TCTBCH-
HOCTb 32 OCUCTBHA, COBCPUICHHBIC B Ipeaciax
AHTIUUCKOU IOPUCTUKIMHU ™,

HeobxoammMo oTMETHTD, 9TO BO3MOKHBI CH-
Tyamnuu, B KOTOPBIX PA3JIMIHBIC HOPMBI 9acTH 0
[MpaBun rpask IaHCKOTO CYIOMPOU3BOACTBA AHTIUH
MOTYT MPUMCHSITHCSI OXHOBpeMeHHO. ms Takux
CIIyYacB AHTIUNCKAs CyacOHAs MPaKTHKA CIIC B
OprTHOCTD MpuMeHeHust [locranosnenus 11 [pasun
cyxonpou3poacTsa Bepxosroro cyana Beipaborana
CACAYOIMUNW OPUHIUI, «HOPMBI, COACPKAIMHUCCS
B [loctanoBnenuu 11, moanexar pazaeiabHOMY
TOJIKOBAHUIO, IPUYCM KAKABIH IMTYHKT ¢aM 1o ccbe
0o0nanaeT MONMHOTOM M HE3ABUCHUM OT APYTUX» !,

4 A claim is made for any remedy which might be obtained in
proceedings to execute the trusts of a written instrument where
(a) the trusts ought to be executed according to English law,
and (b) the person on whom the claim form is to be served is a
trustee of the trusts (§ 3.1(12)).

50 A claim is made for any remedy which might be obtained in
proceedings for the administration of the estate of a person who
died domiciled within the jurisdiction (§ 3.1(21)).

51 A probate claim or a claim for the rectification of a will (§ 3.1(14)).
52 A claim is made for a remedy against the defendant as construc-

tive trustee where the defendant’s alleged liability arises out of acts
committed within the jurisdiction (§ 3.1(15)).

53 A claim is made for restitution where the defendant’s alleged
liability arises out of acts committed within the jurisdiction

(8 3.1(16)).
S Cwm.: Yewup Jxe., Hopm I1. Yxas. cou. C. 107.
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[MTpu »ToM cyaeOHBIN mpUKaA3, BELIABACMBIH OT
WMCHH CYBCPCHA, MOKET OBITH HAMPABJICH OT-
BETYHKY, HAXOAAIWMIEMYCA B Mpeaeiaax TCPPUTO-
pun Cocxuuennoro KoponescrTsa, Hanpumep,
B llortmanauu, Cesepuoit Upnanauu nuGo Ha
octpose MaH. OTBETYHKY, HPOKUBAIOIICMY 34 T'Pa-
HUIICH, TO €CTh 3a mIpeaciamMu BenukoOpuTaHuu,
HAIPABJIACTCA HE CyacOHAs HOBECTKA, 4 YBEAOMJIE-
HUE 0 Cy/1e0HO0# ToBecTKE, 9TOOBI KHE OCKOPOUTH
4yBCTBA HMHOCTPAHHBIX BIACTCU»™.

Kakum 06pazoM mpomcXoIuT BBIAAYA TAKHUX
paspemenuii? [IpeacraBisas MUCbMEHHBIC IOKA3a-
TEJIBCTBA, 3AABUTEIIb (MCTOL), KETAOIUH TOJIYIUTh
COOTBCTCTBYIOIIES PA3pPCLICHHUE CYAa, JOJIKECH I0-
Ka3aTh HAJTHYWEC YV HETO JOCTATOYHBIX OCHOBAHUH U
MIPUBCCTH B COOTBETCTBUU ¢ [IpaBunamu rpaxian-
cKoTO cyaomnpousBoactTsa Anrmuu 1998 1., yacts 0,
CIICYIOWINE JOBOIBI:

1) ocHoBanums, nepeuuciacuusie B [IpaBuaax
rpask 1aHCKOTO CyaompousBoacTea Aurnuu 1998 r.,
4acTh O, 1715 HAIPABICHUS CyACOHON OBECTKH HUITH
VBCAOMJICHHUS O CYACOHOUM MOBECTKE 34 MPCACIIBI
FOPUCIUKIINH,

2) NMOATBEPIKACHUES TOTO, UTO UCK HUMECT BCC
OCHOBAHUs OBITH YAOBICTBOPCHHBIM;

3) o6oCcHOBAHHME TOTO, YTO AHTIHA ABIACTCA
HanbO0JICE MOXOAAIINUM MECTOM PACCMOTPCHHU S HCKA
XOTsI OBI IOTOMY, ITO B HEH KOPOUC CPOKH CYAOIPO-
M3BOJACTBA, THOO HATUIO 0OJIEC MPOAOKUTSIbHBIN
CPOK HUCKOBOHM TABHOCTH,

4) mokaszarenbCTBA TOTO, YTO COOTBETCTBYIO-
LICC PCIICHUC AHTIUHCKOrO Cy.aa OyIeT NPU3HAHO
Y, IPU HEOOXOIUMOCTH, IIPUBEICHO B UCIIOTHCHUC
3a TPAHULICH,

5) cymecTBYST BEPOSTHOCTD, YTO IO IMOJIUTH-
YECKUM MM WHBIM HPUYHUHAM HCTCI[ HC MOXKCT
paccUuTHIBATh HAa CIPABSIIUBOC CyAcOHOE pasdu-
paTeIBCTBO 32 TPAHULICH,

6) TOTOBHOCTH AHTJIMHCKOTO CyJa MPHU3HATH,
4TO MHOCTPAHHBIN Cyx OYACT NPUMCHITH 3aKOH,
MPOTUBOpEHAINUH OOIIUM IPESACTABICHUIM ICIIO-
BBIX JTIOICH .

B mayuHOl nuTeparype OTMEHUACTCA, UYTO CYI
JOJIKCH MPOSBILAATH OONBIIVIO OCTOPOIKHOCTH B
MPSIOCTABICHUY PA3PCIICHUH, a B CTy4ae COMHCHHA
BO3JACPKATHCA OT PACIIUPCHUA CBOCH «OOBITHOMY

3 Cwm.: Morris J.H.C. The Conflict of Laws. London, 1971. P. 64.
56 Cwm.: Yewup Jxc., Hopm II. Yka3s. C. 93.
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HOPUCAUKI WA, MOCKOIBKY, BTOPrasiCh B UCKIIOYIH-
TCABHYI0 KOMIICTCHIIUIO WHOCTPAHHOrO Cy/aa, aH-
CIIMACKHAM CYA MOKET HAPYIIUTH OOIICTIPU3HAHHOC
JOKTPHUHOHM OOIIEro mpasa MmpaBUIIO MEKIYHAPOI-
HOTO IIPaBa — HPUHLIMIT COOTIOACHUS MEK Y HAPOI-
HOH BexkaUBOCTH (comity of nations)”’. B oxrom u3
JACIT aneIIsIIMUOHHBIM CYIOM OBIJIO MPHU3HAHO, HUTO
€CJIN B KOHKPCTHBIX O6CTO$ITGJ'IBCTBaX BO3HUKAKOT
KaKI/Ie-J'II/I6O COMHCHHUA O MPUMCHCHUH MOJIOKEHUH
I[Mocranosnenus 11, [lpasuna 1, To ux caeayer
TOJKOBAaTh B IOJIB3Y OTBCTYUYHUKA, OJHOBPCMCHHO
HEOOX0IUMO MOTHOS U JOOPOCOBECTHOS PACKPHITHS
BCeX (haKTOB CTOPOHOM, MOJAIOIICH XOAATANCTBO®,

B zakaroucHHe CKaXeM, UTO AHTTTHHUCKHUE CYIBI
BEChMa HCOXOTHO JAIOT PA3pPCLICHHUC HA BPYUCHHUC
CyacOHOM MOBECTKY 34 MpeacIaMu AHTIINY IIPH HA-
JUYIHUHW COrjJamecHuA CTOPOH O IOAYUHCHUU CIIOPOB
HCKITFOYMTEIBHO FOPUCIUKITN HHOCTPAHHOTO cyaa™.
O,Z[HaKO, Cyas IO UMCHOIIIUMCA B AHFHI/II/I opeucacH-
TaM, JAHHOC ITPABUJIO MPUMCHACTCA HE CTOJIb )KCCTKO
u Gesorosopouno. Tak, B aeime Evans Marshall and
Co., Ltd. v. Bertola S.A.%°, BernaBast paspeiucHue Ha
BPYUCHHE OTBETIUKY CYACOHOM MOBECTKHY 32 IPAHHU-
[ICH, CYA ICPBOM HHCTAHIIUY U ATICIITAIIMOHHBIN CY 1
HaIlJIXW, YTO JAHHOC ACJIO UMCCT UCKJIIOYUTE IbHBIHA
XapaxkTep, MOCKOIBKY B CHIIY Pa3audHBIX (PaKTOB
MPOM3BOACTBO IO HEMY TCCHO CBA3AHO ¢ AHIIHCH:
cyuecTBo TpeboBaHus kacacTes cObiTa BHHA B
AHFJ’II/II/I, OCHOBHEIC CBUACTCI/IN — AHTJIUYAHC, BTO-
poO¥ OTBCTYUHK ITO ACTY — AHTIUMCKASA KOMITAHUS,
OIHOBPEMCHHO C 3THUM IPOLCAYPA B UCIIAHCKOM CYIC
KpalHe MCIJIUTCIbHA 10 CPABHCHHUIO C IPOLIECCOM
B anraumiickoMm cyae®. [lpaBuna, Bommomaromue
KoHIenuuio «forum conveniens», CO3AAI0T YCIOBHS
JUTSL TUOKOTO PEIICHUS BOIIPOCA O MECTE CyAeOHOTO
MIPOU3BOACTBA C YIS TOM OCOOCHHOCTEH KOHKPESTHOTO

57 Cum.: Dicey and Morris. The Conflict of Laws. London, 1973.
P. 173.

58 The Hagen [1908] 189, 201; Bloomfield v. Serenyi [1945] 2
AllE.R. 646.

5% Cropee Beero, UCKITIOUUTELHBIN XapakTep IOpHCTUKITUH Oy IeT
VCTaHOBICH aHTTHMCKUM CYJIOM IOCTE TMIATEILHOTO HCCIe-
JIOBAHUSI BCeX OOCTOATENLCTB Jiena, 0COOEHHO (HOPMYIHPOBKU
cormanteHust o nojacyaocTn. CMm., Hanmpumep: Sabah Shipyard
(Pakistan) Ltd. v. Islamic Republic of Pakistan and Another [2002]
EWCA Civ.1643 (Lexis).

% Evans Marshall and Co. Ltd. v. Bertola S.A. [1973] 1 WL R.
349.

1 Cm.: Yewup Jloc., Hopm II. Ykas. C. 93.
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JIeTa, HO OHM HE TIO3BOJIAIOT CTOPOHAM JOCTATOYHO
TOYHO NPSABHUACTD, TAC OYACT PaccMaTPUBATHCI
criop, KOTOpBII\/'I BO3ZHUK HUJIA MOKCT BOSHUKHYTH U3
WX IPABOOTHOIICHUA.

HaHOMHI/IM, YUTO B CJIy4vac, KOrga OTBETUYUK IIpU-
CYTCTBYCT HA TCPPUTOPHUH AHTIIUMA U UCTCL UMECCT
OpaBO BBIZBATH OTBCTYUKA B CYA, JOKTPHUHA <<f0rum
non conveniens» MpeaoCTaBISCT BO3SMOKHOCTE CY Y,
HAJICICHHOMY TOTHOMOYHUSIMU HA PACCMOTPECHHUE U
paspeuIeHue cropa mno obIeMy npaBy, 0TKa3aThCA OT
HOPUCOAUKIUHA B CBA3U C TCM, YITO AHFJ’II/ISI opeacraB-
aseT cobol HEYZOOHOS MECTO A PACCMOTPCHHUS
nena. CHavana OTBETYMK JOJKECH YOSAUTH CYABIO,
49TO CYWIECTBYET APYTOM Cya, Gonee moaxoaaimui
JUTS PACCMOTPEHU L JAHHOTO ¢4, AaJIee, YTO UCTEIL,
BBI3BAB OTBCTUYMKA B AHTTHUCKHM CY /I, 3710y TOTPEOMIT
CBOMMH NPOUCCCYAIBHBIMHU IIPpaBaMH, TO €CTh BCI
ceOst HEQOOPOCOBECTHO, CACIA DTO ¢ HAMCPCHUEM
JOCAIUTh OTBETUYMKY (vexation)®, MOCTABUTH €TO B
TSKENOC ToNoKeHMe (oppression)®.

BMmecTe ¢ TeM MHOCTPaHHBIN CYA, KOTOPBIH MO-
JKECT OCYIICCTBUTH NMPABOCYAUC MCKAY CTOPOHAMMU,
JMOIKECH ObITH DOmmee v I0OHBIM BO BCEX CMBICITAX: C
TOYKH 3PCHUSI JOCTYTIA K OpraHaM FOCTUAINH, OeCIpu-
CTPACTHOCTU CYACH, MOCTYMHOCTH JOKA3aTCIbCTB
U HAJIUYHUA CBHﬂeTeHeﬁ, CTOUMOCTHU U 6BICTpOTBI
CYJIOTPOU3BOACTBA®!, HEMPUMECHEHHUE K CIOPHBIM
OTHOWICHUAM mpaBa AHrmuu®, cornameHue o
MOACYIHOCTH B MOAL3Y 3apyOexHOro cyaa’, cyue-
CTBOBAHHWE HCOMPABIAHHO OCONBIMUX TPYIAHOCTECH
Y OTBCTUYHKA B OCYWICCTBIICHUU M 3aIIUTC CBOUX
[paB ¥ HHTEPECOB B MeCTHOM cyae® u mpou. [locne
3TOrO, SCAY AHTIUUCKUU CYIbs MOCYUTAT YOCIu-
TCIABbHBIMHA JOBOABI, IPCACTABJICHHBIC OTBCTIMNKOM,
OpeMs JOKa3BBAHUA MEPCXOMAUT HA UCTHA, KOTOPBIX
JIOJZKEH MOKA3aTh, YTO B APYTOM CYIEC PACCMOTPETH
JCIIO HCBO3MOIKHO, TaK Kak OH (HCTEH) Toraa Oyaer
JIMINEH CYIIECTBEHHBIX JIMYHBIX U IOPHINYECKUX
npeumMymecTs. B ToM gucie ucTiry HeoOXoAuMo 10-
Kas3aTth, UYTO OH HC CMOJKCT MOJIYIUTH CIIPABCATIUBOC

2 St. Pierre v. South American Stores (Gath and Chaves) Ltd.
[1936] 1 K.B. 382, 389.

¢ McHenry v. Lewis [1882] 22 Ch.D. 397 (C.A.).
¢ Spiliada Maritime Corp. v. Cansulex Ltd. [1987] A.C. 460.

¢ Re Kemot (An Infant) (1965) Ch.D. 217; Re T. (Infants) [1968]
3WL.R. 430 (C.A)).

% The Fehmarn [1957] 1 WL R. 815.
¢ Re Norton’s Settlement [1908] 1 Ch.D. 471.

pewenue B Apyrom cyzae. Ilpu aTom mokasarenbcer-
Ba JOJKHBI OBITh BECKHUMHU, 4 HE TOJIOCIOBHBIMY U
0a3upPYIOMIUMHCA TOJIbKO HA «ONACEHHUIX UCTLA»S,
OOHOBPEMCEHHO C 3THM OTMCYACTCS, UTO CCITH
AHTITUHCKUH Cya o0JaxacT IOPUCIUKIIUCH U pac-
CMATPHUBACT ACJI0 B TAK HA3BIBACMOM «OOBITHOM
MOPSAAKE», CBOM COMHCHUS OH TOJIKYSCT B IIOJIB3Y
netua®. Hemuorouncnenuas cyaeOHas mpakTUKa
B TOre BeIpaboTana (opMyiy, KOTOpas, Kak mpe-
CTABJISICTCS, JACT OPUCHTHUPHI AHTTMHCKOMY CYLY B
pene cobmoacHus Oananca HHTEPECOB OTBSTUMKA
¥ WCTIA B CIIPABSAIUBOM Iporecce’’: cya AHIJINU
MPU3HAET €0 «HEYAOOHBIM CyIOM», KOrAa, ¢
OJHO#H CTOPOHBI, MPOLECC HE MPEAOCTABISIET
Cepbe3HBbIX MPEHMYINECTB HCTHY M, ¢ APYroii
CTOPOHBI, BJICYET 3HAYHTEJbHBIC HEYN00CTBA
st orBeryuka’’. OMHUM CIOBOM, CYABI JOJKHBIL
PYKOBOACTBOBATHCS MPABUIIOM, COTJIACHO KOTOPO-
MY CYAOIPOUIBOIACTBO MOXKET OBITH MPCKPAIICHO,
KorAa Toro TpedyeT cmpaseanuBocTh 2. «Cya mon-
’KCH, C OTHOM CTOPOHBEL, ICHO OTJABATH CE0C OTHUCT,
9TO MpeKparmas TskOy, OH He MPUIUHACT HECIIpa-
BCAJIUBOCTH, & ¢ JPYTOH — TOKCH BMCIIHUBATHCS
BCAKHM pas, KOrAa OTBETYHK BO3PAKACT IMPOTHUB
PACCMOTPCHHUS AC/Ia B JAHHOM CYAC HA TOM OCHO-
BAHHH, YTO IJIS1 HETO YMBIIIJICHHO, ¢ HAMCPCHUCM
JOCATAUTH CO3AACTCS TSKEIIOC TIOJIOKEHHES, KOTOPOS
HE BO3HHUKJIO ObI, eCu OBl MCK OBLII NPSIBIBICH B
JAPYTOM HOCTYIIHOM M KOMIIETEHTHOM CyIe» >
CornacHo MpUHIKANY A0OPOCOBECTHOTO CO-
OIrOOCHUS TOTOBOPHBIX 00s3aTenbCTB (pacta sunt
servanda), CymeCcTBYST prima facie MO3ULHMS, UTO
WCK, IPEABIBICHHBIN B aHTJIUNCKOM CYAE B OTCTY-
ILUICHUE CTOPOH OT COTJIAIICHMUS O ITOTIMHCHUH CIIOpa
WHOCTPAHHON FOPUCAUKIIMHU, MOAJICKHUT OTKIIOHE-

¢ Yepuoit mpotuB Jlepunacku. Yacte 1: Kakx Aurmms ctana
Gonee moaxonsmieit, uem Poccus. <http://zakon.ru/Blogs/
OneBlog/3787>.

¢ Cum.: Schneider B. Op. cit. P. 621.

" Logan v. Bank of Scotland [1906] 1 K.B. 141 (C.A. 1905),
Mabharanee of Baroda v. Wildenstein [1972] 2 AIlE.R. 689 (C.A.),
The Atlantic Star (House of Lords) [1973] 2 AL E.R. 175, [1973]
2 W.L.R. 795; Abidin Daver [1984] 2 W.L.R.196 (H.L..).

"t Cwm.: Schneider B. Op. cit. P. 628; Guillemard S., Prujiner A.,
Sabourin F. Les difficultes de I’introduction du forum non con-
veniens en droit quebecois // Les Cahiers de droit. 1995. Vol. 36.
Ne 4. P.919.

2 McShannon v. Rockware Glass Ltd. [1978] A.C. 795.
” Logan v. Bank of Scotland [1906] 1 K.B. 141, 150.
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HUKO. Y aHTTTHHCKOrO CyAa €CTh MPAaBO YCMOTPCHHUS,
COTJIACHO KOTOPOMY CTOPOHBI HOJJICKAT IOPUCIUK-
LU AHTJIUHCKOTO CYIa B OOBIYHOM PEIKHUME, KOTAa
OTBETUYHMK IMPUCYTCTBYCT HA TCPPUTOPHUH AHTIIHU.
Cyn He CTaHET HMPEKPAINATH €JI0, €CJIH COUTET,
4TO HEeJIAIM mpaBocyaus OyaeTr B 00Jblneii mepe
0TBEYATH paccMOTpeHue aeja B Aaraun’™, Cyabs
Bpaugon B aene Eleftheria” mamoxkua mpuHIIHITEL,
BHITCKAIOIOHUE M3 PYKOBOIAIIMX MPELEACHTOB, HA
KOTOPBIX AOKHO OCHOBBIBATHCA PELICHHE O TOM,
MPEeKpaIarh WM HE MPEKpaImaTh MPOU3BOACTBO,
KOTIa UCTEL BO30YKIACT ACJIO B AHIIMK B HAPY LIC-
HHUC JCUCTBUTCIBHOTO COTJIAIICHUS O MOACYAHOCTHU
WHOCTPAHHOMY CYAY, €CIH CIIOP B ONPESIACICHHOM
OTHOLICHHUH MOANAAACT MO FOPUCIUKLHIO aHT THH-
CKOTO Ccya:

1) aurauiickui Cyx He 0OSI3aH IPEKPAINATH ACIIO,
a MOKET PCLIMTh BOMPOC 00 OTKA3C B €T0 PaccMo-
TPEHUH MO CBOEMY Pa3yMCHHIO,

2) Cy.I MpeKpaInaeT CyA0MPOU3BOACTBO B IOPSL -
K€ OCYIISCTBJICHHA 3TOr0 TUCKPCLIMOHHOTO MPaBa,
©CJIM HE MPEACTABJICHO BECKHX JOBOJIOB B IMOJb3Y
TOTO, YTOOBI 3TOr0 HE AEJIATh,

3) OpeMs JOKa3BIBAHUA HATMYUASA TAKAX BECKUX
OCHOBAHMM JIC)KUT HA UCTIIC,

4) neHCTBYS [0 CBOSMY YCMOTPCHHUIO, CVI IPUHU-
MaeT BO BHUMAHKC BCE OOCTOSTECIBCTBA KOHKPSTHOTO
cly4asi, B 4aCTHOCTH. &) B KAKOH CTPAHE HAXOMATCS
WM MOTYT OBITh 00JICe JErKO MOJYYCHBI I0Ka3a-
TEABCTBA MO BOIMpocaMm (akTa U KAKOS BIIUSHUC
3TO MOKET OKa3aTh HA CPABHUTCIBHBIC yI0OCTBA
U CTOMMOCTh PACCMOTPCHHS ICJIa B AHTJIMUCKOM U
WHOCTPAHHOM CYIaX; 0) MOIICIKUAT JTU MPUMCHCHHUIO
npaBo 3apy0e:KHOrO CYIA, U CCIIH MOMJICKHUT, TO
OTIMYACTCS JTU 3TO HPABO CYIICCTBCHHBIM 00pa3om
OT QHTJIMHCKOTO MIPABA; B) C KAKOW CTPAHOU U CKOJIb
TECHO CBA3aHA KAKAAs U3 CTOPOH; T) ACHCTBUTCIBHO
U OTBETYHK CTPEMHUTCSA K PACCMOTPCHHIO ACTA B
WHOCTPAHHOM CYJC WU TOJIBKO TAKTHUCCKH KCITACT
[IOTYYUTH IPSUMYIICCTBA, 1) MMOCTPAACT JIH UCTCLI
B CBSI3U ¢ HCOOXOAMMOCTBIO MPCIBIABICHUS UCKA B
3apy0Oe:KHOM CyAE M3-3a TOTO, UYTO HE CMOXKET II0-
JYYUTHh UCIIONHCHUC BBIHCCCHHOTO PCLICHUSA WU
CTOIIKHCTCS ¢ TAKOM MCKOBOUM JABHOCTBHIO, KOTOPOU
HET B AHrmuu, Tud0O HE CMOKET PACCUYMTHIBATL HA

™ The Fehmarn [1958] 1 AlIl E.R. 333; The Adolf Warski [1976]
2 Lloyd’s Rep. 241.

75 The Eleftheria [1970] 94, 100; [1969] 2 WL R. 1073.
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CIIPABCATUBOC PA30HUPATSIBCTBO MO MOJIUTHUCCKUM,
PACOBBIM, PCAUTHOZHBIM WU WHBIM IIPUIHHAMC.

HoxTpuna «forum non conveniens» HMCIONB3Y-
CTCSl AHTTIUUCKUMHU CYJAMHU U B CIYYAC 3AABICHUS
OTBCTUYMKOM O HAJIWYHH HAPAIICIBHOTO pasdupa-
TEJIBCTBA B CYAC HHOCTPAHHOTO TOCYAAPCTBA. IPUH-
wut [is alibi pendens ABNACTCI ONHUM U3 aCICKTOB
noktpuHbl «forum non conveniens»”’. Ecniu oxno
YU TOXKC JIMULO MPEIBABISCT ABA UCKA M3 OJHOTO
OCHOBAHUs B ABYX PA3IMYHBIX AHTIMACKUAX CYIaxX,
€ro MOBCICHHUE BO BCEX CIIVUAAX CUMTACTCA HEIO-
OpPOCOBECTHBIM, ¥ OTBETYMK MOKET MOTPeOOBATH,
9TOOBI OH OTPAHUYIUIICS KAKUM-THO0 OTHUM U3 ABYX
npoucccoB. OqHAKO, €CIIM OTHO U3 IS BO3OYKICHO
3a TPAHHULICH, TO TAKOH BEIOOP IJISI KCTIA COBE PIICH-
HO HE o0s3aTeneH. AHTTTUHCKUH CYI, HECOMHCHHO,
KOMIICTCHTCH MPEKPATUTH OXHO U3 JACJI, HO OTO €T0
JUCKPCIMOHHOS MPABO, KOTOPOS HE CTOJb JICTKO
OCYIICCTBIIACTCS B HOJIB3Y MPCKPALICHUS IIPOU3BOI-
crBa. «[lo xogaralicTBY OTBETUMKA ITOCTIC HEKOTOPBIX
KOJICOAHUN CYI MOKET IPSKPATUTH IIPOU3BOIACTBO B
AHTIUUCKOM CYJC, BBLIATH CYACOHBIH MPUKA3 O TIpe-
KpaIllCHUH ITPOIeCcca B MHOCTPAaHHOM cyae (anti-suit
injunction) mwim nOTpebOBATH OT UCTLA, YTOOBI TOT
BBIOPAJI OTHO M3 ABY X HAYATHIX CYIOIPOU3BOACTBY S,

B cnyuae, xoraga ucten B AHTIHH ABAACTCSA
OTBCTYMKOM 34 TPAHHUIICH WITU OTBETYHK B AHIIIHU
SIBJSICTCS MCTLOM B MHOCTPAHHOM TOCYIApPCTBE,
CYABI €IIC MCHEE CKIIOHHBI BMCIIIUBATHCS, YCM TOTA,
KOTAQ OJHO M TOKS UL SIBIISICTCI UCTLIOM B 00eHX
CTpaHax, MOCKOJBKY MPEKPALICHUS AC/IA B TAKOM
CIIyYae BEACT K TOMY, ITO CTOPOHA, POTUB KOTOPOH
OBLIIO 3asIBIICHO XOAATAWCTBO O MPECKPALLICHUH, MOKET
OBITH IOCTABIICHA B YCIIOBHU I, MCHEE O1arOMIPHUSI THBIC
JUTSL 3AIMATHL IPOTUB KcKa. «Beap mpeacrasusercs
SICHBIM, 9ITO OJHA JIUIIh MHOKCCTBCHHOCTH IIPOMU3-
BOJICTB HC JOJIKHA PACCMATPHUBATHCI KAk 0OCTOsI-
TCIBCTBO, HCYIOOHOC /151 OTBETUHKAY .

3aMeTHUM, UTO B CTPAHAX KOHTHHCHTAJIBHOTO
mpasa (civil law countries), B oTIHYHC OT CTpaH
obmmero mpasa (common law countries), eciu cya
KOMIICTCHTCH II0 MPaBy CBOCH CTPAHBI, TO €ro HE
WHTEPECYCT, UMCIOT 1Y IOPUCIUKIHIO CIIC KAKHUC-

76 [Tut. o: Vanderlinden J. Les conflits de lois. Bruxelles, 2004.
Vol. 22. P. 65-68.

7 Cm.: Schneider B. Op. cit. P. 620.
" Yewup Jlwc., Hopm I1. Ykaz. C. 136.
™ Tam xe. C. 137.
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aubo apyrume cyasl. OH OMKECH MPUHATH ACNIO K
paccmorpenuio. Cyabu B KOHTHHCHTAIBHBIX IIPABO-
MOPAIKAX PYKOBOACTBYIOTCA MPEACTABICHUECM, UTO
©CIIM MPAaBHJA, ONMPEACIAIOIUEC MEXAYHAPOIHYIO
CYyACOHYIO IOPUCIUKIIAIO, COOMIOACHBI, TO TIpaBa
OTBETYUKA ¢ priori HE MOTYT OBITh VINEMJICHBI,
MOCKOJBKY OPEIMUCAHUS HNPOLECCYATbHOTO MpaBa
HAIPABJICHBI HA YUCT MHTEPESCOB oTBeTuHKA’. B
CBPONCHCKHUX MPABOMOPIIAKAX CYLICCTBYCT TCH-
JCHIUS TICPCHECCHUST HOPM, PETYIUPYIOIINX BHY-
TPCHHIOK (TCPPUTOPHATBHYIO) MOACYIHOCTH, Ha
MEXKIYHAPOAHYIO MOYBY. B HemMenkoM mpase mpa-
BHJIA, ONPCICIIOIINEC MCKAYHAPOAHY IO CyAcOHY IO
FOPUCAUKIIUIO, HAXOAATCA B OOILINX 3aKOHAX IO BO-
MpocaM CYAOYCTPOUCTBA ¥ CYAONPOU3BOACTBA CPSAU
MPESAMUCAHUN, ONPEACIAIOIIUX TCPPUTOPHATBHY IO
noacyxuocts (§ 12 u cn. 'paxkpanckoro mpouec-
cyanpHoro yiuoxkenus (I'T1Y) I'epmanun). Takoro
poOJa TPAKTOBKA TCPPUTOPHUATBLHON HNOACYIHOCTHU B
HEMCEUKOU TOKTPHUHE UMEHYCTCS TEOPUCH TBOMHOM
¢pyvukmun (Doppelfunktionstheorie).
Kommerenuus ppanmysckoro cyaa mo Hammo-
HAJIBHBIM M MC)KIYHAPOIHBIM JSIaM OIIPCACIACTCS
B COOTBCTCTBHUHU ¢ OJHHMH M TCMH XKC IMPABUIA-
MH ['pak1aHCKOTO NMPOLECCYAIBHOTO KOACKCa
Opanuun®. [Ipasaa, Bo ¢GpaHIy3CKOH MPaBOBOU
CHUCTEME HMCIOTCS CICLUAJIBHBIC MOJOKCHUSA, JIC-
TUTHMHUPYIOIIUEC PACIIHPCHHYIO MCKIYHAPOIHYIO
FOPUCAUKIUIO (DPAHIYICKUX CYIOB M KPUTHKYE-
MBIC B CBPOICHCKOW AOKTPHHE 3a «IPCIMCPHYIO»
noacyanocts. CornacHo mpeamucanusaM cT. 14 u
15 @paHy3CcKOTO IPaXKIAHCKOTO KOACKCa (majee
— ®I'K) anst mogYuHEHUA UCKA IOPUCTUKITHH (hpaH-
LY3CKOTO CYIa, IO O0IIeMY MPABUITY, JOCTATOYHBIM
SIBIISICTCST HAMMYIHE (DPAHITY3CKOTO IPpaskIaHUHA B Ka-
YECTBE CTOPOHBI CIIOpHOTO npasooTHomenus. Ct. 14
OI'K raacut: «MHOCTpaHen, Jake HE HAXOAAIIUICA
B0 ®paHimu, MokeT OBITH BBI3BAH BO (DPAHIY3CKHE
CY.Ibl JJIs1 BEIIIOJMIHCHUS 003aTCIBCTB IO AOTOBOPY,
3aka0ucHHOMY BO O paHumy u ¢ PpaHIry30M; OH MO-
JKET OBITH IPUBJICUCH BO (PPAHIIY3CKHUE CYABI B CBSI3HU
¢ 00s3aTENBCTBAMHE TI0 JOTOBOPY, 3AKIIOUCHHOMY

8 Cm.: Gaudemet-Tallon H. Les regimes relatif au refus d’exercer
la competence juridictionnelle en matiere civile et commerciale:
forum non conveniens, lis pendens // Revue internationale de droit
compare. Avril-juin 1994. Vol. 46. Ne 2. P. 427.

81 Code de procédure civile, Titre ITI: La compétence. <http://www.
legifrance.gouv.fr>.

UM B WHOCTPAHHOM TOCYAApPCTBE ¢ (hPaHIIy30M».
Ct. 15 ®I'K ycramasnusaeT mpasuino: «DpaHIrys
MOKET OBITh PHUBIICUYCH K CyAy BO O paHINU B CBsI3H
¢ 00s13aTeNbCTBAMYU 10 JOTOBOPY, 3aKIHOUCHHOMY
WM B MHOCTPAHHOM TOCYAAPCTBE, JAXKE CCIIH €T0
KOHTPATrCHTOM SIBJLICTCS MHOCTPAHCIIN®Z,

Beipaxxenue «forum non conveniens» HE u3-
BecTHO (paHUy3cKol npaBoBoi cucteme. QOqHAKO
(hpaHLIy3CKOMY MPABY M3BECTHBI JPYTHUE IIPOLEC-
CYaJIbHBIC MEXAHU3MBI, HCIIONIB3Y S KOTOPBIC (hpaH-
LY3CKHUH CY I MOXKET OTKA3aThCSI OT OCY IS CTBICHU S
MPaBOCYIHS B O3y MHOCTPAHHOTO CYaa: BO3pa-
JKCHHUC O HAIWYHUH MAPAJIICIBHOTO MPOU3BOACTBA
(’'exception de litispendance) u o paccMoTpeHUHA
CBJA3AHHOTO, POACTBCHHOrO J¢ja 3a TPAHULICH
(I'exception de connexite)®. Joaroe Bpems cyabl
OpaHIKUK HE OTKA3BIBAIUCH OT CBOCH KOMITCTCHLIMHU
B CIyYasX, KOTAAa HHOCTPAHHBIH CYI IICPBBIM IIPH-
HSUJI ACJI0 K MMPOU3BOACTBY M HAYAT PACCMOTPCHHUC
HCKA MCXKIY ONJHHMH U TCMH KE CTOPOHAMH IIO
OIHOMY M TOMY KC OCHOBAHHUIO.

BroxHoBmeHHBIH PPAaHLIY3CKOM JOKTPUHOM, B
9aCTHOCTH, PabOTOM M3BECTHOTO (PPAHI[Y3CKOTO
yuenoro JI. Xommo (Holleaux D. La litispen-
dance internationale», T.C.F.D.I.P., 1971-1973),
Kaccauuouusiti cyn @paHuuu nepecMoOTpen
CBOIO MPEABLAVINYIO IPAKTUKY, U B Acie Miniera
di Fragne (Civ. lre, 26 nov. 1974, R.C. 1975)
MPU3HAJI BO3MOKHOCTH 3ajABJICHUS nepen ppau-
LY3CKUM MPABOCYAMECM BO3PAKCHHUS O HATUIHHU
mapaicIbHOTO MPOU3BOACTBA B HHOCTPAHHOM
cyae. Tenmeps, ecnu ppaHY3CKUM CYI CTAIKUBA-
CTCS CO CIIYYasIMH 3asBJICHUS O HAJIUYWH Iapal-
JACIBHOTO HHOCTPAHHOT O MPOU3BOACTBA 10 ACTY
MEKAY OJHUMH U TCMH XK JIMLAMH 10 OXHOMY H
TOMY 7K€ OCHOBAHHIO, KOraa U (PaHIY3CKUHA, U
WHOCTPAHHBIHA CYABl 00IAA0T MEKAYHAPOIHOM
OPUCIUKIHUCH, PPaHIY3CKAN CYABSI MOKET IIPH-
HATH TAKOC BO3PAKCHHUE U OTKA3ATHCSI OT PACCMO-
TPEHUS CIIOPaA, HO TOJABKO B CJIyUac, SCau Oyayuiee
PELUICHUE HHOCTPAHHOTO CYAa IO COOTBETCTBY IO-

82 Cwm.: <http://www.legifrance.gouv.fr>.

8 Tepmuu “forum conveniens” BeTpedaeTcsl BO (HpaHITy 3¢KO
Hayke MUL1, ecu peds UyeT o ciyyastx IpU3HaHUS GPaHITy 3CKUM
CYJIOM CBOEH MEXIyHapOHOW KOMIICTEHIIUH, KOT/ia, COITIacHO
(bpaHIly3cKOMYy IIO3UTUBHOMY IIPaBy, IIOCIIEIHSSI OTCYTCTBYET.
JlokTpuHoti “forum conveniens” OXBaTHIBAIOTCS CIydad IpH-
HSTHS Jiefla K PACCMOTPEHHIO B CUTYaIlMH BO3MOKHOIO OTKa3a
B IIPABOCY/IUHL.
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meMy pa3doupaTenbCTBY MOKET OBITH MPU3HAHO U
HUCIIOMTHCHO Ha (Ppanmy3ckoi Tteppuropuntt. Kak
BHIHO, B CJIYYAC 3asBICHUS O MapaLICIbHBIX Pa3-
OuparenbCTBAX B CyAaxX Pa3aUYHBIX TOCYAAPCTB
(bpaHUy3CKUI Cyabs, TaK K& KaK €ro aHTIHH-
CKHU KOJIJIEra, MOKET IO CBOSMY PA3yMCHHIO U C
YUICTOM KOHKPCTHBIX O6CTO$ITGJ'IBCTB OTKAa3aThbCA
OT CBOUX IOJHOMOYHUH B IOJIB3Y MHOCTPAHHOT O
cyJa, HO MOTHBBI H OCHOBAHHS, KOTOPbIMH
PYKOBOACTBYIOTCSI CyIbH 000UX rOCyIapcTB,
OyAYT COBEPIICHHO PA3JIUUYHBIMHU.

HemHOTO OTCTYmas OT OCHOBHOM TEMBI, CKa-
SKEM, 9TO MO3UUs (DPAHIY3CKOTO MPaBa B BOMPOCE
OPU3HAHWA U UCITIOJTTHCHHUA MHOCTPAHHBIX Cyl[e6HbIX
peH.IeHI/Iﬁ OPAKTUYICCKHU IIOJTHOCTBIO BBICTYIIACT KaK
PE3VIBTAT AIUTEILHOMN BOJIOLIMH CY ACOHOM IPAKTH-
KH. Ha CGFO,Z[HSIH.IHI/Iﬁ JACHBb KJIKOYCBBIMU AJ14 ITO3UITUH
(bpaHIy3CKOTO TIPABOCYAMS B DTOM BOIIPOCE CTATH
crexyrouue nocraHosieHus KaccauuonHoro cyga:
Munzer, Cass.civ.1, 7 janvier 1964; Bachir, Cass.civ.1,
4 octobre 1967, Simitch, Cass.civ.l, 6 fevrier 1985;
Pordea, Cass.civ.l, 16 mars 1999; Cornelissen, Cass.
civ.1, 20 fevrier 2007.

B urtore ceroaHs yCoBHUS 3K3CKBATYPhI OHpe-
ACNAOTCS 1Mo (popMyne, TaHHOU B PECIICHUU
Kaccammonnoro cyaa mo aeay Cornelissen. Ceoaurcs
OHA, MO CYTH, K CACAVIOMWIEMY. AJIsI TOTO YTOOBI
BBIAATH OK3CKBATYPY B ClIy4dac, KOrga OTCYTCTBYCT
MEXKIYHAPOIHOC COTJIAMCHUS, (PPAHIY3CKUH CYI
JOJIZKCH Y6G,Z[I/ITBC$I, YTO BBITIOJTHCHBI TPU YCJIIOBU A, a
MMCHHO: HAJIWIHE MCKIYy HAPOAHON KOMIICTCHIINHU Y
WHOCTPAHHOTO CY.a; COOTBSTCTBHUC MOCTAHOBICHU S
WHOCTPAHHOU CYIcOHON MHCTAHIMN MEKIYHAPOI-
HOMY IYOJIHYHOMY MOPSIKY MPUMEHHUTEIBHO K CY-
LIECTBY CIIOPa M K MPOLCAYPE; OTCYTCTBHUC 00X0aa
3akoHa. TpeTbe ycmosrue 06 00X0a¢ 3aKOHA Ha Tpa-
KTHUKC MOYITHU BCCTAA IMOTIOIIACTCA OOTHUM U3 TICPBBIX
aByx®, M HuKakux paccy X ICHUH O B3AUMHOCTH CO
CTOPOHBI HHOCTPAHHOTO rocyaapcrnal

LITO KacacTCA NPpU3HAHUA 34 MHOCTPAHHBIM
CYIOM MEKAYHAPOAHON FOPUCAMKLHHU O PACCMO-
TPEHUIO CIIOpa, TO (PpaHIy3CKOS MPaBOCYAHE pe-
IaeT TOT BOMPOC B KAKJAOM KOHKPETHOM CJIVYae
OTACJIBHO, ONMUpPAs’ACh HC Ha O6’I>GKTI/IBHBIG opaBuiia

8 Cwm.: Gaudemet-Tallon H. Op. cit. P. 429.

8 Cm. 06 sTOM GoJtee oApoSHO: Jlumeunckuil J]. TasnmpomMOaHK
Bo OpaHIu: Bee B OMHOM HK3ekBartype. <http://zakon.ru/Blogs/
gazprombank vo_francii_vse v_polnom_ekzekvature/5674>.
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VCTAHOBIICHUS MCXKAYHAPOIAHON MOACYIHOCTH,
CcOOCTBCHHBIC TUOO COOTBETCTBY FOLICTO MHOCTPAH-
HOTO TOCYAAapCTBa, a HCXOAS M3 CYIIECTBOBAHMS
JCHCTBUTCJBHON CBA3ZH MEHKAY CIOPOM U paspe-
HIMBIIAM €r0 HHOCTPAHHBLIM CyAoM. Takas CBsA3b
MOXKET CJIeA0BaTh U3 (haKTa HATHUYIUI OTUHAKOBOTO
MECTa JKUTCIBCTBA JTMO0 rPaXk JAHCTBA Y YIACTHHUKOB
3apy0esKHOTO HPOLIECCa, & TAKIKE OTCY TCTBHUS HCKITIO-
YUTCIBHON KOMIICTCHIMH Y (PPaHLY3CKOTO Cyaa.

Crt. 23 PernamenTa bproccens ¥ mpenocrasset
BO3MOYKHOCTH CTOPOHAM AOTOBOpPA A CIYYACB
BOBHUKHOBCHHUS CIIOpA 3apaHce u3dbparh KOMIIC-
TCHTHBIU cya. JlaHHBIH Cyq NMMCET UCKITHOYUTCIb-
HOC TpaBo paccMarpusarh Takod cmop. C menpio
OPSAYIPEIKIACHUS TAPAIICIBHOTO HPOU3BOICTBA
10 OJHOMY M TOMY K€ ISy B CyAaX TOCyAapCTB —
wieHoB EBponeiickoro Corosa B ¢T. 27 Pernamenra
bproccens | 3akpennen cnenuanbHbId MEXaHU3M
¢yakunonuposanus npuHuuna /lis alibi pendens,
KOTOpBIM mpeaycMmarpusacT ciaeayiomee: 1. Ecan
OBbLIIM MPSABABICHB UCKHU K OTHUM M TEM XKE CTO-
poHAaM, IO OAHOMY M TOMY K& OCHOBAHHUIO B CYIBI
PA3IHYHBIX TOCYAAPCTB, TO CYVA, KOTOPBIH BTOPBIM
MIPHUHST ASJIO K IPOU3BOACTBY, IIPUOCTAHABIUBACT
pa3dbuparenbCTBO MO HEMY IO TEX MOP, MOKA HE
OyAeT YCTAHOBJICHA IOPUCIUKLUS CYAd, KOTOPBIH
MEPBHIM MPHUHAT UCK K paccMoTpeHuio. 2. Kak
TOJIBKO YCTAHOBJICHA FOPUCAUKINS CYAQ, IMCPBBIM
MIPHUHSBIICTO JCJIO K MPOU3BOACTRY, JIIOO0H Apyrou
CYI OTKA3BIBACTCS OT CBOCH IOPUCIMUKLMU B IIOJIb3Y
epBOro cyaa. ToNKOBaHME CMBICIA YTUX HOPM, JaH-
noe Cyxom EC, onpeaenuno eBponeicKuil peikum
npunnuna lis alibi pendens, a Tak:ke COOTHOIICHUC
JAHHOTO MHCTHUTYTA C COTTIALICHUECM O ITOACY,JHOCTH
(IpOpPOraOHHBIM COTIAIICHUEM), OIPEICICHHBIM
TeM ke PernamenToMm B cT. 23.

B nene Eric Gasser GmbH (aBcTputickas kom-
manus) v. MISAT Srl (urtanpsHCKasT KOMOAHUS),
OTBCYAS HA NPCIOIUIHUATBHBIN 3aIIPOC aBCTPUHUCKOTO
cyaa (Oberlandesgericht Innsbruck), Cyx EC npummen

8 PermamenT Bproccenb [ cofep:KuT MPaBHIIa, OTPEIEIISIONHAE Me-
K TYHAPOTHYIO CYAeCHYIO I0PUCIUKITHIO IO TPask JAHCKUM U TOP-
TOBBIM JIeTlaM, a TakKe IpU3HaHNe U TIPUBEICHIE B UCIIOTHEHHE
HMHOCTPaHHBIX CyIeGHBIX PEIeHIUIT Ha TeppUTOpHH EBporretickoro
Coroza. 6 nexabps 2012 1. Coer EC, 00be IUHSIONTHI MUHUCTPOB
TOCTHUITAN CTPaH-YUACTHUIT, YTBEPT U3MEHEHHS B TAHHBII pe-
rmaMeHT. HoBbIif OPsIOK HauMHAaeT aeticTBoBarh ¢ 2015 roxa,
a HOBas PeJaKIus JaHHOTO peraMeHTa OyJeT UMEHOBAThCS
Permament bproccens I bis.
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K BBIBOAY, YTO HAJIHUYIHUC ﬂeﬁCTBHTeHBHOFO corjiaa-
LICHUS O MOACYXHOCTH, KaK OHO MPEAYCMOTPCHO
B ¢T. 23 Pernamenta bproccens I, He 3arparusaet
pevicteue CT. 27 TOrO ke akTa. ITO O3HAYACT, UTO
Cyl, HMEIOUIHH HCKJIIYUTEJbHYI0 KOMMIETECH-
U0 ISl PACCMOTPEHHS M PA3PEHICHHsI CIopa B
CHJIY COTJIAIICHHUS O MOACYAHOCTH, HE 00J1aaeT
NPEeUMYIIECTBOM MeEpPea APYrUM CYyI0M B cJjydae
CYIIECTBOBAHHS MAPAJJICJILHOI0 MPOHU3BOACTBA
M0 UIACHTHYHOMY JACJIY B CYAaX PA3JIHYHBLIX I'OCy-
napcrB. B srom sxxe mocranosnenuu Cya EC B oTBeT
HA 3a5BJICHUC O TOM, ITO CPOKHU PACCMOTPCHHUS ACIA
B UTATBAHCKOM CYAC NMPCBLIMIAKT BCC PA3YMHBIC
opeaciael 1 TCM CaMbIM HApyIIaroT MpPaBO KaxKa0ro
Ha COPaBCAIMBOEC CyAcOHOEC pa3bupaTenbCTBO B
COOTBETCTBUU CO CT. 6 EBpOMNEHCKON KOHBEHIMHA
0 3AIHUTE IPAB UCJIOBEKA M OCHOBHBEIX CBOOOX OT 4
Hos0ps 1950 r., onpenenumn, 4TO B CHIIY HAJIHYHS
B EC npuHmuna B3auMHOro A0BEPHs B 0CYIIECT-
BJICHHHU NPABOCYIUSI HTAJBSIHCKHH CyJl, IEPBbIA
MPUHABIIHNIL J1€JI0 K MPOU3BOACTBY, M4Ke¢ MPHU
HAJHYHH COTJIAIICHUSI CTOPOH 0 PACCMOTPECHHHU
CIIOPOB B ABCTPHUICKOM cyae, OyaeT 00J1a1aTh
npuopurtetom. [lo mucuuio Cyna EC, «nomoxenne
BTOPOTO CYABbH HC JTYYIIC IMOJIOKCHUA ICPBOTO CYAbH
B BOIIPOCAX ONPECACICHUS CBOCH FOPUCTUKITAN»Y

Hosas pemakuums Pernamenrta bproccens | bis
CONCPIKUT YHUPUIUPOBAHHBIC HOPMBI, IPUMCHSI-
HOIUXCA K CUTyaluAaAM, KOrga OOWUH MU TOT K€ CIiop
HAXOAMUTCS B MPOU3BOACTBE CPa3y HECKOIBKHUX
cynoB. Ecau paspme obmue npaBuia onpeacisiin
MOPAA0OK PEIICHUA TOW MPOOIEMBI TOIBKO B TOM
ciydac, KOrga COOTBETCTBYOIIUE CYIAbI ObLIN CY-
mamu rocyaapcets — wienos EC, To Tereps obmum
perynmupoBanueM Ha ypoeHe EC oxBadeHbI ¥ Takue
CUTYaLMM, KOTAA «KOHKYPHUPYIOIIAs» IOPUCIUKLIUAL
HaxoauTes 3a npeacnamu EC.

§ 3. Oco0bIe cyneOHbIC MPUKA3LI M IITPAPLI
B AHIJIMICKOM, AMEPUKAHCKOM U (PAHILYy3CKOM
npase

CyoebHblii npukaz o 3anpeme UHOCMPAHHO2O
cyoonpou3zgoocmed. AHTINHCKOS MPABOCYIHUC
AMEET B CBOSM aPCCHANIC HHCTPYMCHT, HA3bIBACMBIH
«anti-suit injunction» (CyacOHBIH IPUKA3 O 3AMIPETE

87 CJCE, 9 décembre 2003, Gasser ¢c. MISAT (memo C-116/02),
m. 48, 73.

WHOCTPAHHOTO CYI0IIPOU3BOACTBA). Perymuposanue
3TOTO MHCTHUTYTA COACPIKUTCSI B CTATYTHOM IIPABE
Anrmuu, a umeHHo B ¢T. 37 3akona «0O crapmux
cyaax» 1981 r. (Senior Courts Act 1981)%. Peusn
AIACT O TUCKPCLHUOHHOM OPABE AHTIHHCKUX CY-
OB BBIHOCHTH PCIICHUC (IPSABAPUTCIBHOC HITH
OKOHYATCIFHOC), TIPS AIUCH BAIOLICE CTOPOHE, Via-
CTBYIOIICH B AHTTHUUCKOM CYIOHPOU3BOACTBE, HE
HAYUHATH JTUOO0 MPEKPATUTH IPOU3BOACTBO B CYIC
apyroro rocyaapersa’. Kak BuaHo us onpeaencHus
3aKOHA, AaHTTTUUCKWH Cy 1 BMEIITUBACTCS HE TOJIBKO B
Clydac HaAIUIus APaICILHOrO pa3oupareibCTna
[0 OAHOMY W TOMY K€ JTHOO POACTBCHHOMY ACITY
B AHTJIUHUCKOM M MHOCTpaHHOM cyaax®’. JlamHas
PoLEeCCYaabHAS MEPA MOKET IMIPUMCHSATHCI B aH-
CJUHCKOM CYIOTIPOU3BOACTBE M IPH APYTUX 0OCTO-
SITCJIBCTBAX, KOTAA HATALO KOH(IMKT FOPUCIUKIIAN
ABYX PA3JIMIHBIX TOCYAAPCTB.

B aHramiickod JOKTPUHE OTMEYACTCA, 9TO CY-
neOHBIN puKka3 anti-suit injunction BEIMIOIHICT TY
K€ camMyio (DYHKIIHIO, YTO U JOKTpHHA «forum non
convenicns». B OCHOBE 3THX KOHCTPYKLIUAM JICKUT
OO0 KU MPUHLHUI A PACCMOTPCHHUS KAKIOTO
KOHKPETHOTO ACHa €CTh TOJABKO CBOUM MOAXO AU
cya. Bmecre ¢ Tem Hanuuaue o0mux meneH v AByX
WHCTHUTYTOB AHTIMHACKOTO IIPaBa HE HO3BOCT CTa-
BHUTb 3HAK PABCHCTBA MEXKAY HUMH. B oqHOM ciiyuae
AQHTIUUCKHUUN CYJ pacCMAaTPUBACT BO3MOXKHOCTH
OTPAHUYCHUS CBOCH IOPUCOMKILMHU, & B APYTOM —
OIPEACIISACT, XOTS M KOCBCHHO, KOMIICTCHIIUIO HHO-
crpanHoro cyaa. Haaror dakr oGparun Buumanue
JlopaT'odd B mene Airbus Industrie GIE v. Patel and
others, paccmotpennom [Nanaroit Jlopaos B 1998
«oba cpeacTra (M IPUOCTAHOBKA CYAOIIPOU3BOACT-
Ba, ¥ CyAcOHBIH IIPHUKA3) UMEIOT CBOCH LICIBIO OIIPE-

8 Cu.: <http://www.legislation.gov.uk/ukpga/1981/54>.

8 3amerum, uto B gene Airbus Industrie GIE v. Patel, paccmo-
TpenHoM [ lanaroii JlopzoB B 1998 1., aHrmmiickuii cy, He OyIy ud
3a/IeHCTBOBAHHBIM B JIAHHBIX OOCTOSITENLCTBAX, PaccMaTpUBall
BO3MOKHOCTE BRIHECEHUS CyIeGHOT0 TIPEIMCaHus UL paspertie-
HUST KOH(ITMKTA IOPYCIUKITII MexKTy mratoM Texac u Muaneit.

%0 Cpa3y OTOBOPUMCS, UTO B COOTBETCTBHUU C AHTIHUICKUMH,
aMEPUKaHCKUMHU U €BPOIEHCKUMH JOKTPUHAIBHBIMU HCTOUHU-
KaMH, KOTOPBIe HaM Y/aJloCh U3YUUTh II0 JJAHHOMY BOIIPOCY, B
JIeHCTBUTENHPHOCTH CYIIECTBYET JIUIh OYE€Hb HEMHOTO JIEN, 110
KOTOPBIM CyJ] BBIHEC ITOCTAHOBICHUE O IIPEKPAICHUH IIPOH3-
BOJICTBA IIO JIEY.

°1 Airbus Industrie GIE v. Patel and Others [1998] UKHL 12;
[1999] 1 AC 119;[1998] 2 Al ER 257, [1998] 2 W.L.R 686.
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JCJICHUC HAAJICIKAIICTO CYyJAa I PACCMOTPCHUS
criopa. B criyuae npuocTaHOBKH CYIOTIPOU3BOICTBA
HALIMOHATBHBIN CYJ VACHSICT IJsI CE0s1, JOIKEH T
OH IPY JaHHBIX O0CTOATEIBCTBAX YCTAHOBUTE CBOKO
FOPUCIUKIUIO, B TO BPEMS KaK B CIYYa€ MPUMCHE-
HUs MIPUKa3a OH B ACUCTBUTCABHOCTH OMPEACIIACT
MPEIMET FOPUCIUKIIUH JJI5I HHOCTPAHHOTO CyAa»’>,

CohopMupoOBaHHBIM MTPABOM CIIPABEITHBOCTH B
cyne Jlopaa-kaHIiuiepa, HHCTUTYT CYAcOHOTO TpH-
Kasza anti-suit injunction HAECICH HA BOCCTAHOBIIC-
HHUEC 3aKOHHOCTH B CJIVUasAX, KOTJA MCTEI, BHI3BAB
MPOTUBOIONOKHY 0 CTOPOHY B MHOCTPAHHBIN CYy I,
3I0YHOTPSOMII CBOMM IIPABOM HA IIPESABIBICHUC UCKA
(abuse of the process of the court). B macrtosamee
BPEMSI MIPU BHIHECCHU S IOCTAHOBIICHUSI, IPEATHACHI-
BAIOICTO CTOPOHE HE HAYMHATH NUOO MPEKPATUTH
MIPOU3BOACTBO B CYAC APYTOro rocyAapCTBa, AHTTHAH-
CKUll CyIbst OYJET OMUPAThCS HAa OCOOBIC MpaBuia,
c(hOpMYTUPOBAHHEIC AHTIUMCKUM MPEUCACHTHBIM
MIPAaBOM 3a IMOCICAHUES CTO JICT. PAcCMOTPUM OCHOB-
HBIC MOTHBBI, KOTOPBIMH OVIYT PYKOBOACTBOBATHCS
CYAbY IIPU NPUHATHY PELUICHUS O BBLIAYE CYACOHOTO
npukasa anti-suit injunction.

B camom mauane cymzompousBoacTBa B AHTIHA
OTBETYHK B MHOCTPAHHOM CYJOHPOU3BOJACTBE
MOJKEH yOSAUTh AHTIMWCKUHM CYJI B TOM, 9TO B
JAHHOM KOHKDPETHOM JACIC MMECHHO AHTIUS SABJIS-
CTCsA HAMJICKAIUM MCCTOM PACCMOTPCHHS CIIOpa
(natural place of trial). [Tpu 3TOM, Kak OBIITO OTMEUYCHO
B aene Castanho v. Brown&Root Co. (UK) Ltd.>,
AHTJIUHCKOC MPABOCYIUC TOJLKHO OPUCHTHUPOBATH-
¢4 Ha TOAXOAbI, CHOPMYITUPOBAHHBIC AHTTUHCKUM
npaBoM A ZOKTpuHbl forum non convenies. B
JaHHOM CJIy4Yac aHTJIUHCKUM CyI JOIKEH OBITH
fonece yaoOHBIM, IeM MHOCTPAHHBIA CYI, KaK 3TO
Ob1mo yeranoBieHo B acje Spiliada Maritime Corp.
v. Cansulex Ltd. (1987), ¢ Touku 3peHus gocryna
K OpraHaM IOCTULIUH, OCCIPUCTPACTHOCTH CYICH,

°2“Both the remedy of a stay and an injunction have as their main
objectives the selection of an appropriate forum for the trial of an
action. In case of the stay, the domestic court determines for itself
whether in the circumstances it should take jurisdiction whereas,
in the case of the injunction, it in effect determines the matter for
the foreign court™.

% B x0jie JesITeTbHOCTH KaHITISPCKOTO CYIa CIIOKIIIUCEH 0COObIe
HOPMBI, 0CHOBAaHHBIE Ha TIPEIeICHTaX, COBOKYITHOCTh KOTOPHIX U
o6pa3oBaa [IpaBo CIPaBeIUBOCTH, UM JCBI30M CITyKUT BBIpa-
xenne: “Equity will not suffer a wrong to be without a remedy ™.

#t Castanho v. Brown & Root Co. (UK)Ltd. [1981]A.C. 557, 575.
370

JOCTYMHOCTH JOKA3aTCIbCTB U HAIUYHUA CBUACTE-
A, CTOMMOCTH U OBICTPOTHI CYAOMPOU3BOACTBA.
[Tocae aToTO, €CIM AHTTUUCKUH CYIAbsA MOCUYUTAI
yOCAUTEILHBIMY AOBOABI, IPEACTABICHHBIC OTBET-
9UKOM, OpeMst JOKa3bIBAHUs MEPEXOIUT HA HCTUA
B MHOCTPAHHOM CYAONPOHU3BOJCTBE, KOTOPHIM
JIOJKCH MOKa3aTh, YTO B CYAC AHTIUU PaCCMOTPETh
JICTI0 HEBO3MOKHO, TaK KaK OH B ITOM cJiy4dae Oy/aer
JIMIEH CYINEeCTBEHHBIX JHYHBIX U IOPHIAYECKHUX
MPEUMYIECTE, KOTOPbIE €My NPEJOCTABJIACT
3apy0eskHasi cynedHas npoueaypa. B moxrteep-
SKICHUE BBIIICCKA3aHHOTO MpueeaeM ciosa Jlopaa
CkapMana, KOTOPBIE OH ITPOU3HEC, BHIHOCS PEIICHUE
o xeny Castanho v. Brown & Root Co. (UK) Ltd
«JJIS. BBIHCCCHHUS MTPUKA3a OTBCTUMK JOJKCH MOKa-
3aTh, 9TO (@) AaHTITUUCKUH CYI ABIACTCA HMEHHO TEM
CYAOM, B KOTOPOM CYAOMPOU3BOACTBO MOKET OBIThH
OCYIICCTBIICHO 3HAYUTEIBHO VAOOHEE U ACIICBIIC,
(6) mpuka3 He MOIKCH JIMIMATh UCTIA TEX TAYHBIX
Y MIPABOBBIX MPEUMY IIECTB, KOTOPBIC JOCTY ITHBI €MY
B MHOCTPAaHHOM cyae»”. CreayeT MOAYCPKHYTh,
YTO UMEHHO HA JIUIO, KSIAIICE MOIYYUTH PUKA3
O TpeKpalCHuM 3apyOeKHOTO CYAOMPOU3BOACTBA,
JOXKUTCS OCHOBHOC OpeMs HOKa3BIBAHUS COOTBET-
CTBYOIHUX (PAKTOB B AHTIUUCKOM CyIe”®,

Bo BTOpy10 0YEpEeas OTBETYUK B MHOCTPAHHOM
MPOLECCE TOBKCH NPEACTABUTD AHTIUHCKOMY CYIY
JMIOKA3aTeAbCTBA TOTO, YTO UCTCL B 3apyOEKHOM
CYAOMPOU3BOACTBE (OH K€ OTBETYHUK B AHTITMHUCKOM
pasbupaTenbCTBE) 3M0YHOTPEOUI CBOUM IIPABOM
¥ U3 TAKTUYCCKUX COOOpaKCHUMH Hadall mpoLece B
WHOCTPAHHOM cyae. BoT kakue apryMeHTHI IPUBET
Jlopn CkpaTon B 000CHOBAHHEC CBOCTO PCIICHUS O
BBIHCCCHMH CYACOHOTO TIpUKasa anti-suit injunction
B nenie Cohen v. Rothfield (1919)°7: nns npexpameuus
Jea HeoOX0UMO, YTOOB IPOLECC B MHOCTPAHHOM
CYJ€ HE MPOCTO CTABUII B TAKEIOEC MOJNOKCHUE CTO-
POHY, XOAAaTAUCTBYOINYIO O TAKOM MPEKPAIICHUH,
HO ObIIT OBl pacCYMTaH HA TO, YTOOBI MPUIUHHUTD CH
CCPBE3HBIN, SC/IM HE HCIIOMPABUMBIH yIOepO; KpoMe

#5 <. to justify an injunction the defendants must show: (a) that the
English court is a forum to whose jurisdiction they are amenable
in which justice can be done at substantially less inconvenience
and expense and (b) the injunction must not deprive the plaintiff
of a legitimate personal or juridical advantage which would be
available to him if he invoked the (foreign) jurisdiction”.

#¢ Meall und Rohstoff AG v. A.C.L.I. Metals (London) Ltd. [ 1984]
1 Lloyd’s Rep. 598, 613 (C.A.).

°7 Cohen v. Rothfield [1919] 1 K.B. 410, 415.
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TOrO, HHOCTPaHHAs CyAcOHas mpoueaypa J0/KHA
OBITH COBEPIICHHO GSCHOIC3HON U HEOMIPABIAHHOM.
Tak, B aeme Airbus Industrie GIE v. Patel and
others, paccMaTpuBas BO3MOKHOCTb BBIHECCHMSA
CyAeOHOrO mpUKasa O MPEKPAIICHUH TPOU3BOACTBA
B TCXACCKOM CV/IAC, AHTAMUCKHUUA Cya yKas3aja, 4uTo
00CTOATEABLCTBA A€ B COBOKYITHOCTH CBUACTECIb-
CTBYIOT O TOM, 9TO NPSAbIBUB UCK HE B cyac Muauu,
Ha TCPPUTOPUH KOTOPOM COOCTBEHHO U MPOU3OLIIIO
kpyieHue camonera Airbus, a B cyae mrara Texac,
HUCTHHI 3H0yHOTp66I/IJ'II/I CBOUM NpaBOM Ha OpCaAb-
spicHue ucka. OOCTOATENBCTBA, HAPY IMAKOIINAC
0aNaHC MHTEPECOB UCTLA U OTBETYMKA B JAHHOM
aene, ObITH CICAYIOMMUMU, «IPE3MEPHAs» KOMIIC-
TEHLMA TCXACCKOTO CYAa; HEKEIaHue Cyaa mraTa
YIOBICTBOPUTH XOJAATAMCTBO 00 MCIONB30BAHUH
JOKTpHHBI forum non conveniens; MpUMCHEHUE COB-
CEM HE CBA3aHHOTO ¢ O0CTOATEILCTBAMM JACIIA ITpaBa
CTpaHbl Cyaa; OOBCKTHBHAA, TO €CTh OC3BUHOBHAS
OTBCTCTBCHHOCTD ACIUKBCHTA, NPCAYCMOTPCHHAA
3aKOHOAATEACTBOM IOTaTa Texac.

EH.[G OOJHHUM OCHOBAaHHUECM AJId MPUMCHCHUA CY-
nebHOTO MpUKasa anti-suit injunction, KCTaTh, HAUOO-
JICC 1aCTO BCTPCUAOIMUMCA B MPAKTUKC AHTIUHUCKUX
CYI0B, ABASACTCS OOpaIlcHUE CTOPOHBI AOTOBOPA
B MHOCTPAHHBIM CyJ B HApPYIOICHHUE COTJIAMICHHUS
O INOAYIMHCHUHU CIIOpa NPUCAUKIIUA AHTIUHUCKOTO
cyaa mub0o JOTOBOPEHHOCTH O MEPEAAde Cropa Jis
paspelicHus B apOuTpak Ha TCppUTOpUM AHTIUK™.
B namnoM cnyuae, mo MHCHUIO aHTIMHUCKOrO mpa-
BOCYIHSI, HAPYIIACTCI OCHOBHOM MPUHIMI 00IIETO
rpaga o0 106POCOBECTHOM UCIIOTHCHUH JOTOBOPHBIX
obs3arenbcTB. Hamocne ok 3aMeTuM, 9TO HEMIOBU-
HOBEHHC AHTIMMCKOMY CYAY T'PO3UT HAKA3aHUCM
COOTBETCTBYOIICH CTOPOHBI 3a HEY BAXKCHHUE K CYIY
(contempt of court). B sakone «O HeyBakeHUM K
cyay» (Contempt of Court Act) 1981 r*° nmepeuncie-
HBI CAHKIIMY, TPUMCHICMBIC B CIIY4a¢ OCKOPOICHUS
Cyla: TUIICHUE CBOOOIBI, apecT uMmymecTBa (writ
of sequestration), mpucy:kacuue mrpada 1ubo He-
BO3MOXHOCTBh AJIA OTBCTUYHUKA aApryYMCHTHPOBATH

8 OnpeesEOTIMMU TIO3HITHIO aHTITHICKOM CYIeCHOM JTOKTPHHBI
B JIAHHOM BOIIPOCE SIBILIEOTCS CIEYIOIIUE PENISHUS 10 JIeNaM:
Continental Bank NA vUelos Naviera SA [1994] 2 All ER,
Lloyd’s Rep. 505 (C.A.), Aggeliki Charis Compania Maritima
SA v Pagnan SpA, The. Angelic Grace [1995] 1 Lloyd’s Rep
87; Donohue v. Armco Inc [2001] UKHL 64; [2002] 1 Lloyd’s
Rep 425.

# Cu.: <http://www.legislation.gov.uk/ukpga/1981/49>.

CBOIO IMO3ULHIO ¥ YIACTBOBATHh B AHTIHUHCKOM
CY.IOIPOU3BOJACTEE.

Bonpoc 0 cooTBeTCTBUH aHTIMHACKON MPAKTHUKHA
BBIHCCCHUS IONOOHBIX IPHUKA30B CBPOIICHCKUM ITPABH-
JaM O MCK Y HAPOTHOH CyAeOHOM FOPUCAUKLINY OBLIO
paccMOTpeHO B peronuimanbHoM ropsaake Cyaom EC
o geny Gregory Paul Turner v. Felix Fareed Grovit,
Harada Ltd. u Changepoint SA. (C-159/02, pemenue ot
27 anpens 2004 r)!°. ®abyna nena taxosa. [oconqun
Tepuep, noMuuunupoBanuelii B AHrauu, Oyaydu
ciy»kammmM ucranckoro npeanpustus Harada Ltd., u
paboTaromuii B Maapuae Ha aHTIO-UCIIAHCKY 1O TPY IITY
kommanuii Chequepoint Group, B 1998 r. mpexbsasun
HCK K CBOEMY PabOTONATEIIIO B AHTIIMHCKUN TPUOYHAIT
[0 PacCMOTPEeHHUIO TPYaoBBIX cropoB (Employment
Tribunal) ¢ TpeboBanreM 0 BO3MCIICHUN YOBITKOB 3a
BBIHYKICHHOC MPCKPAIICHUS TPYIOBBIX OTHOLICHUH.
o cnoBam rocrioauna TepHepa, €ro 3aCTaBIsIIA COBSP-
LIATh HC3AKOHHBIC ICHCTBHUS, PUHYKIAS TEM CAMBIM
K YBOJbHCHUIO. TpuOYHAIT 110 paCCMOTPESHHIO TPY.IO-
BBIX CIIOPOB U 3aTeM ATCIUIIMUOHHBIN ¢y X AHIIHH U
VYanasca yaoBIeTBOPHUIHA TPSOOBAHUS UCTLA.

B 10 ke camoe Bpemsa xommanus Changepoint
SA 3zasBHIA O CBOUX MPETCH3UAX K TOCIOIUHY
Tepuepy, OpeabsIBHB UCK O BO3MCIICHUHM YOBITKOB
(B pasmepe 85 MJIH MCIAHCKUX JIUP), HPUTHHCHHBIX
HCHAJICKAIAM HUCIIOTHCHUCM MOCICAHUM CBOUX
TPYAOBBIX O0s3aHHOCTEH, B CY A IICPBOW HHCTAHIUA
B Maapuzae. 28 masa 1999 r. rocmonun Tepuep obpa-
TUICA B ANICAATMOHHBIN Cy1 AHTIIMH H Y3JLThCa C
pocb0O0i BELIATH MIPUKA3 B OTHOIICHUH FOCIIOANHA
I'posura, kommanuit Harada Ltd. u Changepoint SA
0 MPSKPAIICHUU CYIONMPOou3BoAcTBa B Mcnmanmuu, a
TAKKE O BO3ACPKAHUN OT MHULIUMPOBAHUS Oy 1y IIUX
CyACOHBIX IPOLIECCOB, KACAIOIIMUXCS TPYIOBBIX OT-
HOIICHUH C rocioguHOM TepHepoM, kak B Mcnanuu,
TaK U B JIIOOOM APYTOM roCyIapCcTBe.

YaosneTBOpuB Npock0y rocmoauua TepHepa
O BBIAAYC MPCAMUCAHUS, AHTITUHACKUHN cyx 060-
CHOBAJ CBOC PCLICHHC CICAVIOMHUM 00paszoM:
1) ucrteu y4acTBOBaJ B AHTIMHCKOM CYIOIPO-
U3BOACTBE, 2) OTBCTUYHUKH MPCIABIBUIHA HUCK B
HCIAHCKOM CYAC CAWHCTBEHHO C LEIBIO BOCIPE-
MATCTBOBATH OCYINCCTBISACMON B AHIIMU Cy1e6-
HOW HPOLCaAYPS; 3) NPESAbIBICHHBIC TOCIOIUHOM
Tepaepom Qoka3zaTeabCTBA MOATBEPKIAOT

100 G, <http://eur-lex.europa.ew/LexUriServ/LexUriServ.do?ur
i=CELEX:62002CJ0159:EN:NOT>
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HECOOXOAMMOCTh MPEIOCTABATH MY HEOOXO-
JAAMYIO 3AIUTY B AHTJIHKUCKOM cyae. 28 uioH4g
1999 r. xomnaunus Changepoint SA orTkasanace
ot cBoero ucka B cyae Mcmanuum. UroOsl ocmo-
PUTHh HOCTAHOBICHUC AHTIUUCKOTO amCJIIsi-
LUHUOHHOTO CyJXa, TOCIHOAWH [ pOBUT, KOMIIAHUH
Harada Ltd. u Changepoint SA o6paTtunuch B
[Manary Jlopaos. B cBocti anennsinuu oHU, B
YaCTHOCTH, OTMCTHIIH, ITO AHTTUUCKHUE CYIbI HE
BIIPABEC BBHIHOCUTH PCIICHUS, MPCILSITCTBY FOLIUC
MPOU3BOACTBY B CYJAaX rOCyAapCTB — YUYACTHH-
koB bproccenbckol koHBeHOMH 1968 r. 0 ropuc-
AUKIUHU, IPU3HAHUNA U UCIOTHCHHUH CyICOHBIX
PEIICHUY 10 TPAKIAHCKUM M TOPTOBBIM Acam! %!
(manece — bproccenbckas KOHBCHITHA).

BrrHOCs cBOC pelucHUE O HECOOTBETCTBUM IIPa-
KTHUKH AHTJIMUCKHUX CYJIO0B CBPOINECHCKUM HOpPMAaM,
Cyn EC mocranoBun crneayromiee: 1) B cumy TOro,
4TO B OCHOBY BPIOCCEIbCKON KOHBSHIUH TOJI0KCH
TIPHUHLIMI B3AUMHOTO JOBEPHSI K IIPABOBBIM CHCTEMAM
¥ Opra’HaM IOCTHLHHU TOCYAAPCTB, YIACTBYIOUIUX B
3TOM MCKIVHAPOIHOM COTJIAIICHUHU, CYIABI TOCY-
JapCTB-YYIACTHUKOB 001a1a0T OOJUHAKOBBIMH I10JI-
HOMOYHSIMH U ABTOPUTSTOM B TOJIKOBAHUU U IIPUME -
HCHUH MPABHUIT, 3aKPEIIIICHHBIX B HCH, 2) 00paInecHHOe
K OTIPSACIICHHOMY JTHILY TIPSAMUCAHUC AHTTHHCKOTO
CyJa, 3anpelnaroiee HaYHHATh JTHOO MMOBEICBAIOIIee
MPSKPATUTE CYIOTIPOU3BOACTBO B HHOCTPAHHOM CY IS
IOl YT PO30¥ MPUMEHECHUS K TAKOMY JIHIY CAHKITUH
3a HCUCIIOJTHCHUC PUKA3a, HSCMOTPS HA CBOU Xapak-
TCp in personam (IWMHBIA XapakTep), HOCITACT HA
KOMIICTCHIIHIO 3apyOe:KHOTO Cy/1a pacCMATPUBATH U
paspemars IS0 Mo CYIICCTBY, UTO SBIISCTC HEIOMY-
CTHMbIM BMCIIATEJIBCTBOM B FOPHCTUKIHIIO CYI0B
APYroro rocyiapcTBa U MPpOTHBOPEYUT CHCTEME
HopM bproccesibekoii KOHBEHUUM.

B 3akiaroucHHE CKaKeM, UTO CTPAHAM, IIPUHAI-
JSKAIUM K POMAHO-T€ PMAHCKOM ITPABOBOY CHCTEME,
HC U3BCCTCH MHCTUTY T CYyACOHOrO mpukasa anti-suit
injunction. Bo @paHiun, HaIpuMep, KOMITCTCHLIMS
MHOCTPAHHOTO YA BBIHOCUTD PELICHU S IIPOBEPSICT-
Cs1, KQK MBI YKC BBISICHHIM, HA CTAIUH IPUHAHUS U
WCITOTHCHU S PSIICHUH Ha (DPAHIIY3CKOH TCPPUTOPHH.
B 10 k¢ BpeMs BechMa MIOOOMBITHBIM IIPSACTAB-
JAACTCS HENaBHES mocTtaHoBiacHUE KaccauumoHHOTO

191 Ha MOMEHT paccMOTPEHUS CIIOPOB B aHITTHHCKOM 1 HCITAHCKOM
cyiax OOIIUM 11 HUX HCTOYHUKOM €BPOIIEHCKOTO IIPoIieccyallb-
HOT'0 IIpaBa UIMEHHO bproccenbekasi KOHBEHITUSL.
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cyaa Opanumu, pazpICHIIOMEE, KAK HAM KaKSTCS,
MO3ULHUI0 PPAaHLY3CKOTO MPABOCYAUS OTHOCH-
TCJIBHO BO3MOKHOCTH INOJTYUCHHUSA DK3CKBATYPHI HA
cyacOHBIN mpuKa3 anti-suit injunction, BBIAAHHBIN
CYIOM CTpPaHBI, HPUHALICKALICH AHTIIO-CAKCOH-
cko¥ cucteme mpasal®?. O6¢cTosITeNBCTBA ACTa OBLTH
takoBel. OpaHuy3ckas koMOoaHus obparuiace B
Kaccammonnsiii cynx @pannuu ¢ skaao0b0# Ha perne-
HHME ANCITAIIMOHHOTO cyaa ropoaa Bepcans, Beraas-
LIETO HK3CKBATYPY HA MOCTAHOBICHUC AMCPUKAHCKO-
Tro Cyna mrrara I[)I(Opl[)KI/ISI, KOTOPOC NpPCANMUCHIBAJIO
(ppaHUY3CKOH KOMITAHHUHM MPEKPATUTH CYACOHOC
pasdupaTeabCTBO BO (DPAHITy3CKOM CYIE.

O0ocHOBBIBAasI CBOKO MO3ULHUIO, (DpaHIy3CKasL
KOMIOAaHWUA 3asdBUJIA, YTO BblOAYIa aMCPUKAHCKHUM
CyIOM IPHKa3a, 3aIMpeIiaroInero HAYWHATE IubO
MOBCIICBAIOIICTO IPSKPATUTD CY IO POU3BOACTBO BO
(bpanmysckoMm cyae, 6€3 Toro 9To0sl (hpaHIly 3CKHUIH
Cy CaM PacCMOTPEII BOIIPOC O CBOCH KOMICTCHIINU,
HAPYLIACT MPABO HA CIPABCAIHUBOC CyacOHOE pas-
OupaTenbCTBO, 3aKkpenacHuoe ¢T. 6 EBponetickoi
KOHBCHIIUHA O 3aIUTC IIPAaB YICJTOBCKA U OCHOBHBIX
cBo6oa 1950 r'®. Bo ¢paHy3cKoi JOKTPUHE MEK-
AYHAPOSHOTO YaCTHOTO HPaBa MPHU3HACTCS, UTO
BBIIICYKA3AHHAS CTAThs OMPCACISICT COACPIKAHUC
MESK Y HAPOTHOTO Iy OIUYHOTO TTOPAAKA MPUMEHH-
TEJBHO K CyacOHoM npouecaype. Kaccanmonnsiii cya
OpaHiuu OTBEPT JOBOAB (hPAHIY3CKOH KOMIIAHUHU
1 OOBSICHUIT CBOIO MO3ULIUAIO CIICAYIOIIUM 00pasom:
B CHIIy TOTO OOCTOATECABCTBA, YTO KOMIICTCHIMSA
AMEPHUKAHCKOTO CYa OCHOBBIBAJIACH HA JOOPOBOJIb-
HOM COTJIALICHWH CTOPOH O HEPCHadc Aeia B CYX
mrarta J>xopakus, mpearnucaHue aMepPUKAHCKOTO
cyaa o COOMIONCHUM JAHHOTO COTJIAINCHUS, SCIIU
TOJIBKO HHOE HE MPEIYCMOTPCHO MEK Y HAPOTHBIMHA
obasarenpcTBaMu @pannuu mu6o npasom EC, He
MOKET HapyImarh (PPaHIly3CKUN MEKAYHApPOIHbINA
yOIMYHBIN TOPSI0K.

Cyoebnblit npuKkas o HAIOMCeHUU apecma Ha
axkmugsl omeemyuxa. B BenukoGpuranuu Bompoc
O MPUMCHCHHWHA O6eCHe‘IHTeJ’IBHBIX MEP B HAIHUO-
HAJIbHOM M MCXKIYHAPOIHOM TPAKIAHCKOM CYIO0-

102 Arrétn® 1017 du 14 octobre 2009 (08-16.369/08-16.549) / Cour
de cassation — Premiére chambre civile.

103 Epporntetickuit ¢y 1o paBam uenoseka (ECTIY) B nene Golder
v. Great Britain ot 21 ¢eBpans 1975 1. pemmr, 4To MpaBo Ha
CIIpaBeNIMBOE CyAeCHOE pa3OupaTeNbeTBO JOIKHO TOHUMAThCS
KaK IIPaBo Ha JOCTYII K IPABOCYJIHIO, TIPIIEM 3TOT JOCTYII TOTKEH
OBITh HE TEOPETHUECKHM, & PEaTbHBIM U SOHEKTHBHBIM.
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MIPOU3BOACTBE PCILIACTCS HA OCHOBAHUM OOIICTO M
cTaTyTHOTro mpasa. K uucny Takux Mep OTHOCATCA
szanpetr Mapesa (Mareva injunction), npeacrass-
FOLIMH COOO0M HE YTO HHOEC, KAK apeCT UMY IISCTBA UITH
ACHCKHBIX CPCACTB, IPUHAAJICKAIUX OTBCTUYUKY, a
TaKKE 3aMPET MOKHUAATH TEPPUTOPHIO IOPHUCTHK-
HUH AHIJIMACKOro cyaa (ne exeat regno), mpea-
CTABISIONINN COOOH MPUHYIUTEITLHOE 3a1CPKAHNE
OTBCTYHKA. B Ka1UCCTBC OCHOBAHUA OJI MPUMCHCHU A
sanpera Mapesa Boictynaet 3akon «O BepxoBHoMm
Cyne» 1981 r. B coorBeTcTBHM € 1. 3 cT. 37 3aKkoHa
Bricoxuii Cya mHageaseTcss TUCKPELIUOHHBIM IIOJI-
HOMOYHCM H3IABATH MPUKA3HI, COACPIKALIUC 3ATIPST
MapeBa, B OTHOIICHHUHW AKTHUBOB, HAXOOAINMUXCA B
MPeAC/IaxX ero IPUCIUKIINN, HE3ABUCUMO OT IOMU-
LUIHAA UIH IPUCY TCTBUS OTBETYMKA HA TEPPUTOPUH
AHrnmiun. AHATA3UPYS TEKCT 1. 3 ¢T. 37, MOXKHO BbLIC-
JUTH TPH 3JIEMEHT A, HEO 0XOMMMBIX JJIs1 MPHUHSITHS
npukasa o sanpere Mapesa:

1) AKTHUBBI OTBCTUHUKA AOJIKHBI HAXOAUTHCI HA
TEPPUTOPUU AHTIHU, T.€. TIOA HOPUCIUKIUCH aH-
TITUHCKOTO CVaa;

2) mpuKas3 cyJaa MOKET OBITh BBIIAH TOJBKO B
OTHOILICHHWU OTBCTYHUKA KaK CTOPOHBI B CIIOPE, a HE
B OTHOLUCHUMU TPCTBUX JTUILL;

3) mpukas cyaa MOKET OBITh BBIJAH TOJBKO B
CIIyYae MPABOMEPHOTO YCTAHOBIICHU S IOPUCIUKLINH
[0 CYIECTBY CIIOPa HE3ABUCUMO OT JOMHULIATIAA UITA
MCCTOHAXOXKACHU S OTBCTUHUKA.

KaKOBBI K€ CYIICCTBCHHBIC XaAPAaKTCPUCTUKHUA
3anpera Mapesa o aHrIHHACKOMY mpaBy ?

1) 3anper MapeBa HE BBHICTYIACT KaK Camo-
CTOSATECIBHOC OCHOBAHUC MCKA, & HOCUT MCKIIOTH-
TCJABHO BCIIOMOTATCIILHBIM XapaKTeP, B CUIY 3TOTO
HCBO3MOJXHO YCTAaHOBUTHh WPUCIAUKIHUIO Cyaa,
TOJIBKO JIMIIb UCIIONIB3Ys (DOPMATbHBIC NPU3HAKHU
AJIs €T0 MPUHATUA,

2) sanpet MapeBa He IBIICTCS CPSICTBOM 0OeC-
IICYCHUA UCIIOJIHCHHU A 06513aTeJ'IBCTB U TCM CaAMBIM
HC npugacT UCTHY CTartyCa NPUBUJICTUPOBAHHOIO
KPeIUTOpa B Cliydac OAHKPOTCTBA OTBSTUMKA,

3) sanpet MapeBa, BbLIAHHBIN 10 IPUHATHA CY-
JeOHOTO PEIICHM S, TPOIOIIZKACT CBOC ACHCTBHC U IO-
CIIC BCTYILICHUS CYICOHOTO PEIICHUS B CHILY BILIIOTh
JIO €r0 HOJHOTO M OKOHYATSIBHOTO UCTIOTHCHUS.

Ecau npunsatue 3anpeta Mapesa B OTHOLICHUH
aKTHBOB OTBETYHKA — HMHOCTPAHHOTO (PU3UICCKOTO
HUIIA KPUAUYICCKOTO JIULA, HAXOOAIIUXCA HA TCPPHU-
TOpUM AHTIINH, HC BBI3BIBACT KAKUX-THOO BOMIPOCOB,

TO HanOOJIBIIUE CIIOPHI BEI3BIBACT IIPUHSITHS 3AIIPETA
MapeBa B OTHOIICHHUM AKTHUBOB, HAXOMSLIUXCI HA
TSPPUTOPUN MHOCTPAHHBIX rocynapers. O0manact
JIM QHTJIMUCKUM CyJ KOMIICTCHIIMCH M3JaBaTh IpHU-
Kas3el 0 3ampere Mapesa, HOCAIIHUE DKCTPATCPPH-
TOPHUAIBHBIA XapaKkTep, B OTHOIICHUYM OTBETYHKA-
nHocTpanua? Anennsuuonusii Cyn AHrauu gan
TIOJIOKUTEIIBHBIM OTBET HA MOCTABJICHHBIA BOIIPOC
B xene Derby&Co Ltd. v. Weldon (1989)!°4. TTpu
3TOM, [0 MHCHHIO CYAa, TOKHBI OBITh COONIOACHBI
CIICAyIOmue TPSOOBaAHMS:

1) mpuusaTue 3anpera Mapesa, HOCSIIETO PKCTPa-
TCPPUTOPHUATBHEIN XapPaKTEP, AOKHO OCYINCCTB-
JAATHCS B HCKITFOUUTCIIBHBIX CIIYUASLX ¢ YISTOM BCEX
00CTOATEIBCTB KOHKPESTHOTO ICTIA;

2) npunsTue 3anpera Mapesa, HOCALIETO HKTPa-
TSPPUTOPHUATBHBIHN XapaKTeP, JOKHO OCHOBBIBATHCS
B LCJIOM HA TEX KJIIOYCBBIX 3JICMCHTAX, KOTOPHIC
XapaxkTepPHBI U 1151 0OBIYHOTO 3ampeta Mapesa;

3) sxTpaTeppUTOPHUANBHEIN 3anpeT Mapesa HE
JOJIKCH BCTYTIATH B POTUBOPSUHE C OOIIMMUY P H-
LUIIAMHA MCKIYHAPOIHOTO IIpaBa.

[Mocneanee momokeHUE HYXKIACTCA B Oolee
JCTATBHOM MOSICHCHUH. Pa3nuaHbie aKkThl, IPUHH-
MacMBIC CYI0M KAKOT0-THOO roCcyIapcTBa, HMCIOT
3aKOHHYIO CHJIY U JCHUCTBYIOT TOJIBKO B HPSAC-
Jax €ro TCPPUTOPHHU B CHUIIY OOIMICHPU3HAHHBIX
MIPUHLMIIOB MEXKAYHAPOIHOTO MPaBa, a UMCHHO,
TCPPUTOPHUATBHONU LEIOCTHOCTH U CYBEPCHHOTO
paseHcTBa rocyxapcers. Mcxoas u3 sTux mpuH-
LMIIOB, CTAHOBUTCS OYCBUIHBIM, UTO IIYOIMIHBIC
AKTHl BIACTHBIX OPTAHOB OJHOTO TOCYIApPCTBA HE
PACIIPOCTPAHSIOTCS HA TCPPUTOPUIO APYTUX TO-
cymapctB. Ho skcTpareppuropuanbHBIH 3anpeT
Mapesa kak pa3 ¥ UMECT LCIbI0 PACIIPOCTPAHUTD
CBOC ACHCTBHUC HA TCPPUTOPHIO TEX TOCYAAPCTB, TAC
AMCIOTCS AKTHBBI OTBeTUYHKA-nHOCTpanma. Kakum
’Ke 00pa30oM aHTIMHCKOS O0LIee IPaBo pasperuacTt
3TOT KOH(PIMKT MEKAY DKCTPATCPPUTOPHUATBHBIM
xapakTepom 3ampeta Mapesa U HEIIPOTUBOPEIUECM
MPUHIUAIIAM MCKIYHAPOIHOTO rpasa’

OO6uee npaso Benukobpuranuu npexycmarpu-
BacT BKIKOUCHHUE CIICIIMAIBHOM oroBopku badanadr
(Babanaft proviso) B skrparepputropuanbHbIH
3anpeT Mapesa, MO3BOISIOMICH CHATH BBIIICY ITOMSI-
HyTOC npoTuBopeune. CyTh 3TOM OrOBOPKY CBOIUTCS
K TOMY, 9TO SKTPaTCPPUTOPHATBHBIH 3anpeT Mapesa

104 Derby & Co Ltd. v. Weldon case [1989] 2 W.L.R. 276 (C.A)).
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WMECT CHJIY B IIPSACIIaX MHOCTPAHHOTO TOCYAapCTBa,
TOIBKO SCJIM OH MPU3HAH CYI0M 3TOrO TOCYIapCTBa
Y TEM CAMBIM MOXKET OBITH IPUBCIACH B UCIIOTHCHUE.
Takum 06pasoM, MO CMBICAY AHTITHHCKOTO OOIIETO
mpasa sanpeT Mapesa kak 0OBIIHOTO, TaK U DKCTPa-
TCPPUTOPHATBHOTO XapaKTEPa HEIMOCPESICTBEHHO
JCUCTBYET B OTHOLICHWM OTBCTUYHKA, YTO KEC Ka-
CaeTCs TPETHUX JIWI, TO UX IIPaBA U MHTCPECH 3a
npeacaamMu BeankoOpuTaHUU 3aIMUIIACT OTOBOPKA
ba6anadr. [lox TpeThuMu aumaMu vame BCETO
AMCIOTCS B BUAY OAHKH, B KOTOPBIX HAXOMSTCS JC-
HC)KHBIC CUCTA OTBETUYMKA. B OTHOWICHWU CUETOB,
HAXOMAMIUXCA B OpUTAHCKUX OGaHKAX WM OpUTAH-
CKuX (uamanax MHOCTPAHHBIX OAHKOB, 3ampPeT
MapeBa OSHCTBYST aBTOMATHUYMCCKH, YTO O3HATACT
00s3aHHOCTh HEMCAJICHHOTO 3aMOPAKUBAHUS BCEX
CYCTOB OTBETUHMKA MOJ YTPO30OH B CIIyUAC HCIIOBHU-
HOBCHUs OBITH OIITPA(hOBAHHBIMH 32 HCY BAJKCHHUE K
CyIy ¥ HCTIOBUHOBCHUE CyAcOHBIM rpukasam. Cuera
OTBCTYMKA B MHOCTPAHHBIX OAHKaX 3a mpeacIamMu
Benukobpuranum MOTYT OBITH 3AMOPOXKCHBI HA OC-
HOBAHWH YKTPATCPPUTOPHATIHLHOTO 3ammpeta Mapesa
TOJBKO B CIYyYAC €r0 NPU3HAHWS U MPUBCIACHUS B
HCTIOTHCHUE CYIOM HHOCTPAHHOTO TOCYIapCTBA B
cuny orosopku baGanadr.

3anpeT OTBETYMKY MOKHAATH TCPPHUTOPHUIO
BenukoOpuranuu kak Mepa 0OCCHCUCHUS HUCKA B
CPKIAHCKOM CYAOMPOU3BOACTBE BHI3BIBACT OXKC-
CTOUCHHBIC CIIOPHI B CHIIY CBOETO HUCKIIIOTHUTCIBHO
cyposoro xapakrtepa. McTroku sToro 3ampera mexkar
B 3akone «O momxkuamkax» (Debtors Act) 1869 .19,
COTJIACHO KOTOPOMY OTBETIHK MOXKET OBITH ITOABEPT-
HYT apeCTy, SCIU COOTIOACHBI CIICIYIOIINS YCIIOBHS:

1) uena ucka cocrapsaer He meuee S50 dyHTOB
CTCPJIMHTOB;

2) €CTh OCHOBAHUSI IOJIAraTh, YTO OTBETUUK CO-
OMpaeTCs MOKUHYTh TCPPUTOPUIO AHTIINH;

3) OTCYTCTBHE OTBETIMKA MOKET CSPHE3HO ITOBHU-
ISTh HA X0 CyAcOHOTO pa3dupareabCTEa.

HeoanokparHo mogHuMancs BOIPOC O TOM, ITO
5TH nojoxkeHus 3akoHa «OQ HOHKHHUKAX» CYLIECT-
BEHHBIM 00pa30M HAPYIIAIOT IPAKIAHCKHUC IIPABA U
CcBOOOIBI TUTHOCTH, TAK KAK OTBETIHUK MOKCT OBITh
apecToBaH (3aIpeT MPSAYCMATPUBACT CAATY HACIOP-
Ta BJACTSAM U COACPIKAHUC IO CTPAKSH) BCETO JIUIIb
B XO/I¢ I'PA’kKIAHCKOTO CYIOMPOU3BOACTBA, HE Oy ayun
OOBHUHSICMBIM B COBCPIICHUU YTOJIOBHOTO MPSCTYII-

105 Cu.: <http://www.legislation.gov.uk/ukpga/Vict/32-33/62>.
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acuwms. Kpome 31010, CYyI MOKET HE YIOBICTBOPUTD
HUCKOBBIC TPeOOBAHMUS HUCTLA, U B TAKOM CIIydac
MPUMECHCHHES BBHIIICYKA3AHHOTO 3ampera OyaeT co-
BEPIICHHO HECOMPaBIaHHBIM. HecMOTps HA JKECTKY 1O
KPUTHKY 3a11peTa, aHTJITUHCKHUHM Cy B OTHOCUTEIILHO
venasHeM pemeHu 1o aeay Al Nahkel Trading Litd.
v. Lowe (1986)!% moaTeepaun ero ACHCTBEHHOCTD
U MPUMEHHUMOCTDh B TPAKIAHCKOM IPOLECCE U B
HACTOSIOCC BPESMSL.

B mMexxayHapoaHOM TpaskIaHCKOM CYIOIIPOU3-
Boxctee Ha Teppuropun CLIA Takxke BO3MOXKHO
MPUMCHCHHUE MEP OOCCIICUCHUS NCKOBBIX TpeOoBa-
HUH UCTUA. B 11e710M MO3HIH S aMEPUKAHCKUX CYI0B
OpUOIKACTC K MO3ULUUA AHTIUUCKAX CYIOB TO
JaHHOMY BOIIPOCY, OAHAKO HEJIb3sI HC OTMETUTH TOT
(baxT, 9TO €CTH U PSLI OTIHYIHH, IPABAA, HC HMCIOLIHAX
NPUHIHANIHATBHOTO XapakTepa. [losurus ameprukas-
CKOT'0 CY/Ia IO BOIIPOCY HPUHSITHS 0OCCIICIUTS IBHON
MEpHI B (DOPME 3aMOPAKUBAHU S AKTHUBOB OTBETIHKA
(HamOKEHME apecTa Ha €TO UMY IIECTBO) Obina chop-
mynupoBana B pemeHuu Bepxosuoro Cyma CLLIA
mo xeny US v. First National City Bank (1965)'%
U 3aKJIIOYACTCI B CACAYIOIICM. CCIU FOPUCITUK LIS
AMEPHUKAHCKOTO CYJa HPABOMEPHO VCTAHOBJICHA B
OTHOIICHUH OTBSTUHKA, TO (PSS PATBHBIN OKPYKHOM
CYI UMECT MPABO U3AATH IIPUKA3 O 3aMOPAKUBAHUHU
AMYINECTBA (AKTUBOB), HAXOAAIIUXCS IMOX KOHTP-
OJICM OTBETYHKA, HC3ABUCUMO OT WX PACIIOIONKE-
aus Ha teppuropuu CILIA wiau 3a ee mpeaenammu.
AHaTU3upPys HOIX0J AMEPUKAHCKOTO CyAa K paccMa-
TPUBASMOMY BOIIPOCY, MOYKHO BBIACIUTH HECKOJIBKO
VCIOBHUH M3IaHUH CyASOHOT0 IPUKA3a O HAIOKCHUH
apecTa Ha UMYIISCTBO OTBCTIHKA!

1) amepukanckuii Cyx ZOMKEH 001a1arh OPUC-
JUKIUCH B OTHOIICHUH KOHKPSTHOTO CIIOPA;

2) UMY IOECTBO AOHKHO HAXOIUTHCS [OJ KOHTP-
OJICM OTBETUYMKA, 4 HC (DOPMAIBHO NPHUHAIJICKATD
€My Ha mpaBe COOCTBCHHOCTH,

3) daxkT HAXOKICHUS UMYILSCTBA HA TCPPUTO-
puu CLLIA nmm 3a e¢ peaeiaMu HUKaKOTO 3HAMCHUS
HC UMCET.

B otnuume ot aHrauiickoro obmero mpasa 00-
mee npaso CLIA He mpenycMaTpuBacT BKIIOUCHHC
B MPHUKA3 O 3aMOPAKUBAHUM AKTHBOB OTBCTYHKA
OTOBOPKH, aHAIOTHYHOM oroBopke babamadr, mo-

106 Al Nahkel Trading Ltd. v. Lowe case [1986] 2 W.L.R.
317(Q.B.).

W7 US Supreme Court Reports (1965) 13 L ed 2d. P. 367-371.
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3TOMY BOIPOC 00 HKCTPATCPPUTOPHUATIBHOM ACHCT-
BUM JTaHHOTO MPHUKAa3a B OTHOIICHUM TPETHUX ITHII
OCTaCTCA OTKPBITHIM.

Ocobbtit cyoebnsiii mmpag (acmpinm).
Mepoit, moOyx aaromei JOKHUKA K UCITO THS HATO
BBIHCCCHHOT'O B OTHOIICHHUH HETO CYACOHOTO perie-
HuA (00 yIjaaTe ACHEKHOTO JOITa, O COBECPIICHUHA
WJTH BO3ACPKAHUU OT TSX UJIU UHBIX ICHUCTBUU, HC
CBSI3AHHBIX C YILIATOW JCHEKHOTO JOJTA), MOXKET
OBITh IPUMEHEHHE 0COO0Oro cyacbHoro mrpada,
MOy YUBIICTO B MIPOLECCYAIbHO-IPABOBOM HAY K
HA3BAHUEC «MHCTUTYT acTpaHTa» (Pp. astreinte)!®
— ocoboro cymebuoro mrpada. [lepex Tem kak
MPUCTYIHUTH K OCYIMESCTBICHUIO MPOLUESAY Pl MIPH-
HYIWUTCJIBHOTO UCIIOMHCHUS CYACOHOTO PCIICHMS,
KPESAUTOP MOKET CTUMYJIUPOBATH JOJIKHUKA 10-
OpOBOJILHO HCHIOJIHUTH TaKoe pelieHue. B nagane
XIX Beka a1 3TOM HCIH, & TAKKE I BOCIIOIHE -
HHUS UMCBIOMXCS B TO BPeMsA MPOOETIOB B CUCTEME
MPaBOBOTO PETYIMPOBAHUSA MPUHYIUTECIBHOTO
WCHOTHCHUS CYACOHBIX PEIICHUH O TMPUCYIKIC-
HUU K WCIOJHCHHUIO 00s13aTeAbCTBA B HATYPE,
(bpaHIy3CcKOM CyacOHOM MPaKTHUKOMW OB CO3daH
WHCTHUTYT 0coboro cyaeOHoro mrpada ¢ omopou
Ha TMPUHLMUI, 3aKPCIUICHHBIA B cT. 1142 OT'KO.
Crt. 1142 OTI'K rmacut, 9TO HEUCTIOTHCHUE THO00TO
00s3aTeIbCTBA CACIATH MM HE ACIATH YTO-THOO
MPEIOCTABIICT KPSAUTOPY mpaBo TpeboBarh
BO3MCINCHMS VYOBITKOB BHC 3aBUCUMOCTH OT TOTO,
SIBJASCTCS A TAKOC HECHUCIOIHCHHUEC BUHOBHBIM.
MexaHu3M IPUMEHEHHU 0CO00TO CyAeOHOTO mTpa-
(ha 6B11 KOMUPUIMPOBAH TOTBKO B KOHIIE X X BEKa
3axkounom @panuuu ot 5 urons 1972 r.

CyTs mHCTHTYTA 0CcODOOrO Ccyaebuoro mrpada
COCTOMT B TOM, ITO CVI, BBIHOCS PCIICHUC 110 UCKY
O MPUCYKICHUH K COBEPIICHUIO TEX WA HHBIX
ACHUCTBUH 1uOO O BO3ACPKAHUM OT COBCPIICHUS
TCX WIIW UHBIX ICUCTBUM, BO3JIATACT HA JOJLKHHUKA
00s3aHHOCTD YIUIAMHUBATH IICPUOIUICCKHAC TICHU 3a
KQKIBIH ICHB (HEACITIO, MECSILI U T.I1.) HOUCTIOTHCHUS
cynebHoro pemenusa. [Ipuyuem cormacHo (ppanirys-
CKOMY IpaBy CyMMa 3TOro mrpada mocTymacT He
B OIOIKET, @ caMoMy HCTUY. B psiae apyrux crpax
CyMMa Takoro mrpada I TUTCT MK Y OIOIKSTOM U
uctoM (Hanpumep, [lopryramus). Umeruo nosromy
©CTh BCC OCHOBAHMS 0003HAYUTH JAHHBIHM IIPOLIECCY-
aJbHBIH HHCTUTYT KaK 0COOBIH cyacOHBIH mTpad.

1% Or matuHCKOTO ITaroia adstringere — CBSI3bIBaTh, TOHYKIATh.

B nacTosmee BpeMsa JaHHBIW MPOLECCYATbHBIA
WHCTUTYT MPUOOPETACT BCEC OONBINYIO HOIYIISIP-
HOCTB B Mupe, ocobenno B Espore. Kouctpy kius
ocoboro cyaebuoro mrpada, mpecacayomero neiab
0Ka3aTh AABJICHUC HA BOJIIO JO/DKHUKA UM UHOTO
WHCTUTYTA, UMCIOIICTO MOA00OHBIC (QYHKIAH, 3a-
KOHOJZATCIBHO 3aKPCIICHA B CTpaHax beHmmrokca
(Bensrus, Hunepnanasr, JTrokcemOypr), ['penuu
(ct. 946 T'TIK), IMopryramuu (ct. 829-A I'K),
I'epmanuu, lseuun, Uspaune u t.a. Kpome Toro,
HOPMBI 00 0c000M cyaeOHOM Tpade MOIBUIUCH B
[MTpoekTe mpoueccyanbHOro KoAckca EBponeiickoro
Coroza (cT. 13), paspabarsiBacMOro B paMKax dTOU
OpTaHU3ALUU TPYNNON CBPONCHCKAX VICHBIX MOJ
pykosoacteoM M. Cropme!'”. HecmoTps Ha TO, 4TO
HUCIIOJTHCHHUE CYACOHBIX PCIICHUH HE BXOIUT B c(e-
py peryaupoBanus [ [pUHIKUIIOB TPAHCTPAHUITHOTO
rpaskmaHckoro mponecca YHHUJIPYA 2004 r.!lo
HopMmsl ¢T. 29 [punuumnos («dddexkTuBHOCTE Cy-
AeOHBIX PCIICHUI») MPSAYCMATPUBAIOT IIPUHITHC
rocyaapcTBaMu Mep, obecneanBaromux ObICTPOTY
U ACHCTBCHHOCTD UCIIOJIHCHUS CYACOHBIX AKTOB, B
TOM YHCIIC TYyTEM HalIOKEeHUA mTpada.

Hakonen, cam MexaHU3M NIPUMEHEHUST 0COOOTO
cyaebHoro mrpada OblT HEAABHO MPHU3HAH U [ex
mercatoria B pamkax [ [pUHITMIIOB MEK Y HAPOIHBIX
KOMMepueckux aorosopos YHHUJIAPYA 2010 r.'!t
(ct. 7.2.4. «CyneOupii urpady»). Jaunas crarbs
ycTanasnupacT caeayromee: «(1) Ecau cyx 06a381-
BAcT CTOPOHY IMPOU3BECCTH HCHOIHCHHUC, OH TAKIKCS
MOXET NPeANucaTh ¢i yuaaruTs mrpad, eciau oHa
He ucnoauut ero pemenwue. (2) lrpad xomken ObiTh
VILTAMCH HOTESPICBIOCH CTOPOHE, €CIIM TOJIBKO M-
[ICPATUBHBIC HOPMBI IIPABA CTPAHBI, TAC HAXOIUTCS
CyI, HC YCTAaHABJIMWBAIOT HMHOro. Yrmmara mrpada
MOTCPICBINCH CTOPOHE HE MCKIIOYACT 3AsIBIICHUS
10061 TpeboBaHmit 00 yOBITKAXY.

[NepsonauanpHas koHUCHUHU 0COOOrO Cyaes-
HOTO wTpada B mpoueccyansbHoMm npase Opanmuu
OCHOBBIBAJIACH HA HUACC BO3MCINCHUS VOBITKOB,

109 Storme M. (éd.) Rapprochement du droit judiciaire de I’Union
européenne (Approximation of Judiciary Law in the European
Union) // Bibliotheek van Gerechtelijk Recht. Dordrecht, 1994.
Vol. 19. P. 6, 37.

10 Cwm.: Bunoepadosa E.A., Punamosa M. A. TIpUHITAIIH TpaHCTpa-
HUYHOTO T'PaKIaHCKOro Iporecca (Iep. ¢ aHril. 53.). M., 2011.

W Cwm.: Komapos A.C. TIpHHIMITHI MEKTy HAPOJHBIX KOMMepUe-
ckux jioropopoB YHUJIPYA 2010 (miep. ¢ anmi. 513.). M., 2013.
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NPUYIUHCHHBIX HEHUCIIOJHCHUCM 00s13aTCIbCTBA,
HAJIMYIUC KOTOPOTO YCTAHOBICHO cyaoM. [Ipu sTom
CyABI OTKA3BIBAIKUCH MPUCY K AATH IITpad, MpeBhIIma-
FOLIMEA pa3Mep mpuauHeHHOTO yinepba. Ha mpaktuke
ONOOHBIN MTOAXO0 ACIA JAHHBIH HHCTUTYT MAJIOd (-
(PEKTUBHBIM, IOCKOJIBKY JOJIKHUK 3HAT, ITO C HETO
HHUKOTIA HE B3BIIIYT OOIBLIC TOTO yIuepOa, KOTOPHIH
OH ¥ TaK JOJDKCH BO3MECTHTH. 20 oxTsadps 1959 r.
MMPOU3OIIECT TEPETOM BO (DPaAHIIY3CKON CyacOHOU
npakTtuke''?. Cy1 KaccallMOHHON HHCTAHLIMY PELITU,
4T0 0COOBIH CyAcOHBIN mTpad SIBAICTCT MEPOU
MPUHYKACHUS JOIKHUKA K UCIIOTHCHUIO COOTBET-
CTBYIOIICTO CYACOHOTO PEIICHUS, HEC UMCIOLICH HU-
1ero 00Imero ¢ Bo3MeIneHueM yObITKOB. [1o MHCHUIO
(bpaHIy3CKOTO Cyaa, MOCKOAbKY OCOOBIH CYAcOHBIN
mrpad BBEICTYIIACT MHCTPYMCHTOM IPUHYKIACHUS
B yacTHOM mpase (la peine privée), ero pasmep Mo-
JKST 3HAYUTCILHO MPEBBHIIIATH PCANBHBIA yIIEpO
kpeauropa'!®, Takum o6pa3om, HHCTUTYT 0COGOTO
cyaeouoro mrpada Bo @paHiiuu poIes nyTh 0T, O
CYTH, CKA O B3BICKAHUH YOBITKOB 10 YCTAHOBJICHHOH
MPOLECCYAIBHBIM 3aKOHOAATSIECTBOM KaPATSIbHOM
MEphl 4aCTHOMPABOBOrO XapakTepa''”,
3aKOHOAATECABHBIM MCTOYHHUKOM, COXCPIKA-
L[AM HOPMBI, KOTOPBIC PETYJIUPYIOT MPUMCHCHUC
ocoboro cyacOHoro mrpada, B HACTOAIIEE BPCMs
ABNACTC | pask JAHCKUM HCHOJHUTCIBHBIA KOACKC
Opanuuu, BcTynuBmud B cuay 1 uronga 2012 r.
(manee — TUK®)'">. B coorsercTBum co cr. L131-1
IT'HK® nr060¥ Cyapsa MOKET MO MPOCHOE 3aMHTEPC-
COBAHHOM CTOPOHBI, B TOM YHCJIC U 110 COOCTBEHHOU
WHUIIAATHUBE, HATIOKUTh OCOOBIH CyneOHbIH mTpad
B LC/IAX OOCCIICUCHU ST UCITOTHCHUS CBOCTO PCIICHHUS
HE3aBHUCHUMO OT XapaKTePa MPUCY K IACHUS. ITO MOTYT
ObITh CyAcOHBIC pelIcHUA 00 yIuiaTe JOJKHUKOM
JCHCKHOTO JOJTa, O COBSPIICHUN UM Tr00 BO3ACP-
JKAHUH OT COBCPINCHUS TCX WIIW WHBIX ICUCTBUM,

U2 1’ Arrét de la Cour de cassation francaise du 20 octobre 1959
// Recueil Dalloz. 1959. P. 537.

W3 Landrove J.C., Greuter J.J. 1’ astreinte: une mesure injustement
boudee par le Code de procedure civile? // Revue de droit Suisse
(RDS/ZSR), (3/2008),1. P. 275.

W Ocmanuna E.A., Tapaoanoe P.A. O630p muTepaTyphbl ¥ HOP-
MAaTHUBHO-IIPABLIX aKTOB I10 UCTOPHU BO3HUKHOBEHIS M PA3BUTHS
HHCTHTYTa (K cTaThe «IIpoCneMbl U MepCIIeKTUBHI PETISIIHU
HMHCTUTYTA ACTPAHTA POCCHUCKUM I'PasKJAHCKUM IPaBOM» ). CM.:
<http://m-logos.ru/img/Ostanina_Taradanov_astreinte.pdf>.

15 Cm.: Code des procédures civiles d’exécution; article L131-1 —
article L.131-4 <http://www.legifrance.gouv.fr>.
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HE CBS3AHHBIX ¢ YIUIATOH qeHE:KHOTO nonra. bomee
TOTO, TIPHU HCOOXOTUMOCTH CYIbsl 110 HCTOJIHCHHIQ
cyneonbix aktop (le juge de P'exécution) sopase
YCTAHOBUTH 0COOBIN cyaeOHbIi trpad ams obecre-
YCHMWS UCTIOTHCHUS PSIICHIYSI, BHITHCCCHHOTO Py TUM
cyapeit. Cormacuo cr. L131-2 TUK® ocobsrit cy-
neOHbIH Tpad HE 3aBUCHUT OT HAJIMYHUS U pasMepa
yOBITKOB. DTa K€ CTAaThs MPEAYCMATPUBACT ABA
BHjAa Takoro mrpada — epemensnlii (astreinte
provisoire) u mocrostnabIi (I’astreinte definitive).
Oco6wi#i cynebHbIH wTpad HO0 YMOTIAHUIO CUUTA-
©TCsl BPSMEHHBIM, €CJTH TOJIBKO CY IIPSIMO HE yCTa-
HOBWJL, ITO OH ABJISICTCA MOCTOSHHBIM. Kpome Toro,
B cooTBeTcTBUH ¢0 cT. L131-2 TUK® nocrogauabI
0Co0BIN CyneOHbIN mTpad MOKET OBITH YCTAHOB-
acH (00s13aTCIPHO HA OMPSACICHHBIN CYIbSH CPOK)
TOIBKO MOCJIC YCTAHOBJICHUS BPSMCHHOTO wITpada.

Kak cneayer u3 ct. L131-4 TUKO®, pazauuue
MIOCTOSTHHOTO M BPEMEHHOTO 0C000ro cyacOHOro
mrpada COCTOUT B TOM, UTO PA3MEP BPECMCHHOTO
mrrpada MOXKET OBITh CKOPPEKTHPOBAH CYABCH 10 KC-
TIOJTHCHHIO CYACOHBIX AKTOB € VISTOM IMOBSACHUS OT-
BETUHKA, & TAKIKE C YICTOM APYTUX OOCTOSITCIIBCTB,
BIIMSIOIINX HA UCIIOJHCHUE TODKHUKOM CYIACOHOTO
pPEIICHHUsS, B TO BPEMs KaK pasMep MOCTOSHHOTO
mrpada HE MOKET OBITH U3MCHCH BHOCJICACTBHUU.
CormacHo 3TOH CTarbe KaK BPEMCHHBIN, TaK U I0-
CTOSIHHBIH 0COOBIN cyncOHbIA mTpad MOryT OBITH
OTMCHCHBI HOJTHOCTHIO WM B YaCTH, €CAu OyAeT
YCTAHOBJICHO, UTO 33CPIKKA B UCIIOTHCHUY THOO HE-
HCITOTHCHUC CYACOHOrO MOCTAHOBIICHUSI IIPOUCXOIUT
(TOTHOCTHIO MJIM B 9ACTH) M3-3a BHCIIHUX [IPUTHH.

I[MocmoTpum, Kak KOHCTPYKIHs 0COOOro cy-
aebuoro mrpada MPUMEHICTCS HA MPAKTUKS. MBI
3HACM, YTO CYAbs HAIATacT TAKOH wrpad ¢ UCIBIO
00CCICUCHUS KCTIOTHCH IS JOHKHUKOM BBIHCCCHHOTO
cyaebuoro permenwns. [Ipu aToM caosecHas popmyna
CyAeOHOTO aKTa O HAIOKCHHUHM ITPadha MOKST BBITIIS-
JeTH caeaytoumm obpasom: «Ilpucyaicoaro 2ocnoou-
Ha Primus K ucnonueHum 06a3amensemed 20CnoOUHy
Secundus ¢ Hasnaueruem 0cob020 cydebHO20 umpa-
¢a 6 pasmepe 100 espo 3a Kaxcowlii OeHb NPOCPOUKU
marozo ucnoanenus. lllmpagh nawucnsemes co ous
BbIHECEHUS HACMOAULE20 NOCMAHOBNIEHUs TUBO C
MOMeHmA €20 8pYUeHUs OONNCHUKY CYOCOHBIM UC-
nonnumenem (Phuissier de justice)y. Hauucneune
mrpada HAYMHACTCS YAIE BCCTO MOCIC UCTCUCHMS
OMPEACICHHOTO CPOKA (HAPHUMED, IO MIPOIICCTBUHU
30 qHeH) moce BPYUCHUs CY ACOHBIM HCIIOTHUTSIICM
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COOTBETCTBYIOLIETO CYACOHOrO akTa MOJKHHUKY.
[Mpuuauno#t mpegocTaBICHUS TAKOTO CPOKA IS UC-
[IOJTHCHUS CYACOHOTO PCIICHUS SBJIACTCS HKEIAHHUC
CyIa marh NOKHHUKY BO3MOKHOCTH TOOPOBOJIBHO
HUCIOMHUTH 00A3aTCIBCTBO MEpea Kpeautopom. B
OUCHb PEAKUX CIyYasx IPU KpaWHEH CPOIHOCTH
HCTIOTHCHUS IITPAd) UCIUCTIACTCS CO THS BEIHCCCHUS
CyeOHOTO MOCTAHOBICHU .

Ecnu B ontucaHHOM BBILIC IPUMEPE TOKHUK HE
MIOAYHUHUTCS CYACOHOMY MIPSAMUCAHUIO U HE UCITOI-
HHAT ZJO0OPOBOIBHO B YKA3AHHBIH CPOK 00s13aTCIBCTBO
KPEAUTOPY, TO OH T0ikeH Oy aeT sarnatuth 100 eBpo
33 KQXKIBIH JCHb NPOCPOYKH HUCHOIHCHHA. B Aac-
CTBUTCIBHOCTH, YTOOBI MOJIYYUTH ACHESKHOC IIPH-
cyxaecune, Secundus momkeH oOpaTUTHCA K CYIbE,
BBIHCCIOIEMY COOTBCTCTBYIOIICC PeIncHHE, Tub0 K
APYTOMY CYABE (TAaKUM APYTUM CYABCH, B IPHUHLIMIIC,
MOXKET OBITH TOJIBKO CYAbSI TIO0 UCIIOTHCHUIO CYIc0-
HBIX aKTOB) ¥ IIPOACMOHCTPUPOBATE, uTo Primus He
BBITIOJIHUJI CBOU 00s3aTeIbCTBA B CPOK, B CBSI3H C
“eM HCOOXOAUMO MTPUOCTHY Th K 0CO00MY CyIcOHOMY
urrpady. Ha stom srame BpemMeHHBIH 0COObIH Cyae0-
HBIN wrpad «upeBpamacTcsy B mocTossHHBIA. Cyabs
HE OMpPEACIICT pasmep mrpada MaTeMATHICCKH
Iy TEM MOACUCTA CYMMBI ICHCKHOTO TIPUCY KICHUS.
YuursiBas crieuupuky 00CTOATESIBCTE M HE OTMCHSIS
peIICHUS O HA3HAYCHUHU 0Cco0oro cyaebHoro mrpa-
(ha, Cyabs MOKET CMATUYUTH HAKA3AHUC, CCJIM HA ITO
OyayT ykassiBath (pakThl, J0KazaHHbIC Primus u cBu-
JETEIBCTBYIOIIUE 00 OTCYTCTBUM €0 BUHBL. Eciu u3
MPSACTABICHHBIX CYAY JOKA3aTeIbCTB OyACT SIBHO
BUIHO HSAOOPOCOBECTHOC MOBCACHUC NOJIKHUKA U

butauorpadus:

€ro YIIOPHOC HCIKCIAHUE UCIIOIHUTH COOTBECTCTBY-
OIICe 00513aTCABCTBO KPSAUTOPY, CYA HA3HAYUT HA
CTPOTO OIPEACICHHBIN CPOK DOJICe CyPOBOC HAKA3A-
HHC B BUIC YBCIIMUCHHOTO B pasmepe mrpada.

26 Hos0ps 1973 r. mpaBUTEIBCTBA TOCYAAPCTB,
BXOMSIOHUX B YKOHOMHYCCKUN COIO3 MO HA3BAHUCM
Beuunoke (Benelux), 3akmounim KOHBEHUIUIO,
MMCIOIIYIO LC/IBI0 BBCACHUC B 3aKOHOIATCIILCTBO
rocyaapcrB-uncHoB (benbrun, Huaepnannos u
JrokcemMOypra) mMoNoKEHUH, YHUDUITUPY FOTITUX
mpasuia 06 ocobom cyaebuom mrpade (B KadecT-
B¢ [lpunokeHMsT K KOHBCHIIMH BBICTYNACT 3AKOH,
yvaubumupyomui npasuia 06 ocobom cyaebHOM
mrrpade). Kousenuus Ovia parnduuuposana ro-
CYAapCTBAMHU-YIACTHUKAMH M BCTYIIAJIA B CHILY JJIS
JlroxcemOypra 30 uHostO6ps 1976 r., nna Hunepnanaos
— 8 aBrycra 1978 r. u ana benprum — 31 aHBaps#
1980 r. 3akoH, yHUPHUIHPYOIMHUK mpaBunra ob
ocoboM cyacbuoMm mTpade, coaep:KuT 8 cTaTcH,
FOPUIUYCCKOC COACPKAHUE KOTOPBIX B IICJIOM CO-
OTBETCTBYCT COBPECMCHHOMY (PPaHLY3CKOMY 3aKO-
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