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GeprY U OUenK cyoa.

ak u3BectHo, PegepaneHBIM 3aKOHOM OT
294122010 N¢ 433-P3 «O BHeceHuM H3MeHe-
uii B YrO/NIOBHO-MPOLIECCYANBHBIN  KOJEKC
Poccuticrkoit degepauyyi ¥ MPHUIHAHHKM YTPATHBLLIH-
MH CHJ’IY OTACABHBIX 3aAKOHOAATENBHBIX AKTOB (l'[O'
NOKeHHI  3akoHOoJATenbHBIX akToB) Poccuiickoid
denepaupm» (ganee — 3 o1 29.12.2010) poccHiiCKoe
KACCAUMOHHOE TPOM3BOACTBO OBINO  KAPAMHATBHO
pedOpPMHPOBAHO U, MO CYTH, YPEryIHPOBAHO MO H3-
BECTHOMY H JIOCTATOYHO anpoOMPOBaHHOMY 06pasiy
HALMOHANBHOrO (IKCTPACPAMHAPHOrO, 10 CYTH) HAJ-
30pHOro npor3BoaCcTBa'. COOTBETCTBEHHO, [P XapaK-
TEPHUCTUKE BHECEHHBIX HOBAIWI MCCIeI0BaTeNH npe-
/1@ BCErO OTMEHAIH KAPAHHAIBHOE U3MEHEHHE:

— [peaMeTa KacCauMOHHOTO pazbuparens-
CTBa M OTHECEHHE K MOCAeTHEMY UTOTOBBIX
M [TPOMEKYTOUHBIX AKTOB CYA, BCTYITHBLIMX
B 3aKOHHYIO CHIY (B POCCHICKOM YrOIOBHO-
MPoueccyanbHOH TPAIHLUH — OKOHYATe b~
HBIX aKTOB CyJA);

—  HEeNoCPeICTBEHHOro MpeaMeTa MPOBEepPKH M
OLEHKH CYJa, K KOTOPOMY B COOTBETCTBHMH C
M3IMEHMBLUEHCA BOEH 3aKoHA (yxe) oTHece-
HBI HCK/IIOYHTETBHO CBOWCTBA 3aKOHHOCTH
MOCTAHOBIEHHBIX (M MPOBEpPsieMbIX B JaH-
HOM TOPSIJKE) AaKTOB MPABOCYaus (CT. 401.1
YTIK P®), u a priori HeBOIMOKHOCTH Kacca-
LIMOHHOM TPOBEPKH «BOTIPOCOB daktar
CrpaBesIuBOCTH YKA3aHHBIX AKTOB;

— CpOKOB O(wanoBaHHsA U caMoil (moTeHu -
aNBHO BOIMOXHOM) KaCCAaLHOHHOM MPoBep-
ku (4. 3 cr. gor2 YIIK P®), koropsie npu-
ofpenn XxapakTep CTPOro OrpPAHHUYEHHBIX
M MpeceKaTenbHBIX, MO CYTH, aKTOB, MpH-
3BaHHEIX K 00ecrneyeH o CTabMABHOCTH CO-
CTOSABILIMXCSL HTOTOBBIX CYIe0HBIX PELIeHMUI,
He3bI0IeMOCTH CTaTyca /ML, UMH Ompeje-

' O KOHBEHIMOHUIBHOM TOXKJIECTBE JICHCTBYIONIETO Kaccaln-

orroro (e 47.1 YIIK PO) w napsoproro (o 48.1 VK P®) no-
psKa HpoBEpKU CyHeOHBIX penrenuit ey, matp.: Hotaos BJI.
Kaccanmonnoe 1 HalsopHoe HPOU3BOICTRO: 001Tee M ocobeHHoe
B KOHTEKCTE 3aKOHOIATSIRHBIX HOBSIUI 0T 29 :LeKzl(lpH 20101 //
Yronosaoe npaso. 2011, Ne 2. C. 99-102.

JIEHHOTO; B KOHEYHOM cHere ofecrnedyeHus
MPABOROH QMpeae1eHHOCTH M BePXOBEHCTBA
npasa B rocyapcTee v 061ecTse;

—  OCHOBAaHWH HEMOCPEICTBEHHO K KacCaljHOH-
HOM NMpOBEpPKe M OTMEHE/M3MEHEHUI) aKTOB
CYZa, KOTOPBIMH B CHIY IPeJMeTa M Xapak-
Tepa 3Toii GOPMBI MPOBEPKH MOTYT SARMATHCS
HCKJTIOYHUTETBHO CY1LECTBEeHHBIE (4. 1 CT. 401.15
YK Pd) wnu dyngameHtansheie (CT. 4016
YIK P®) Hapyiuenrs 3aKoHa, MO3BONAIOLLHE
CTaBMTh BOMIPOC O MPEOJONEHHH CYTH M CeI-
cTBHI res judicata B MHTepecax obecreveHust
nMyOAMYHOM 3AKOHHOCTH, HHTEPECOB M MpaB
HACTHBIX JAMHTEPECOBAHHBIX JTH1L;

— HakOHeL, CaMOH MpoLleccyansHol GopMsl
KacCauMOHHOW mpoBepku (Mo Cywecrsy),
KOTOPAsi KOHBEHLIMOHAIBHO BOCTPUHSAB J10-
CTaTO4YHO HapaOOTaHHBIN OMBIT HAJ30PHOM
MHCTAHIMH, B TOHHOM COOTBETCTBHH C Ipa-
BrOM res judicata, HeCKOIBKO OrpaHUYMBa-
N1a M HA4a/10 LWHMPOKOit cBoG0oaB! 06:anoBa-
HM#A, YCTAaHABAMBAsA MPOLEayphl MpegBapH-
TeNTBHOrO H3yYeHH s KacCalMOHHOTO OT36IBA
(ct. 401.8 YIIK Pd), 1 camMu no3HaBaTe NbHBIE
cpeactBa MogeOHONU MpoBepKu (CT. 401.13
YIK P®D).

He croib KapaHHANBHO, HO B TOM e KOHTEKCTe
MCKTIOUMTENBHOCTH  KACCAlMOHHOM  (OPMBI  MPO-
BepKH, ObI/IM BHECEHBI U3MEHEH s, CBIJAHHBIE C I1e-
pedHemM M MPOLeCCYaNbHBIM CTATYCOM Ha/leallux
KACCATOPOR, OMpeJeneHreM Hepapxuu (YCTaHOBIEH-
HBIX) KAaCCALMOHHBIX MHCTAHLME, CYyTBK) OCHOBHBIX
aKTOB KACCALMOHHOrO MPOMU3BOACTBA. B urore ou-
JAM0CH 3BOMIOLMOHHOE BO3BpAlleHHE CaMOOBITHOM
«COBETCKOM» KaccauMH K UCXOAHOMY 1 KAaCCUYECKO-
My cBOeMy ofpasLly, XapakTepu3yeMoMy B Hay4HOH
JOKTPHUHE KaK MOJENb «YHUCTOW» KOHTHHEHTANBHOM
kaccauuu (Pparuwus, lepmanus).

HMmenuce, npaBia, W UHBIE CYXIEHHS, MPAMO
MM KOCBEHHO HarpaBleHHbIe K «PeaHHMaLHH»
A0pedOpMEHHOro MpeaMeTa M CyTH KacCaLMOHHOH
nposepru. K npumepy, H0.B. KyBanauna, ananusu-
pys B Tom qncae 3 oT 29.12.2010, JOCTATOMHO OLHO-
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YT'0JI0BHBIH MPOLIECC

3HAYHO MULIET O TOM, 4TO TpefoBaHHA 3aKOHHOCTH
1 0D0OCHOBAHHOCTH CyIeOHBIX PeLIeHHI HePa3PhIB-
HO CBsi3aHb! Meyay co00i. COOTBETCTBEHHO, [PHTO-
BOD, «COAEPKALUMH BEIBO/BI, HE COOTBETCTBYIOLIHE
dakTrueckum 0OCTOATENBCTBAM J€13d, 3aBEA0MO
HesakoHeH»'. OTCI0Ja ecTecTBeHEeH M ee UTOrOBbIi
BBIBOJ, O TOM, YTO peajibHasA MPOBEPKa KaccalHOH-
HBIM CYJOM «BOMPOCOB MpaBa» (IOpUAMYECKON 3a-
KOHHOCTH) a priori HeBO3MOXHa 6e3 BceCTOPOHHe
MIPOBEPKH TEM Ke CY/I0M «BOMPOCOB daxTar (parTH-
ueckoil 000CHOBAHHOCTH MTOrOBBIX BBIBOAOB CY/4,
M3/10}EeHHBIX B IPUrOBOpe).

AHanorvuuHele COMHEHWs B PeabHOM TpeaMeTe
KACCALMOHHOK MPOBEPKWA BO3HUKAMWU MPH aHanM3e
HOPM 3aKOH3, MoCpeACTBOM KOTOPBIX CY/, KaCCaLjMOH-
HOM WHCTAHUMH, MPU3HAB PE30HHBIMH JOBOJBI M0-
TEPIEBLIEr0 WKW MPOKYpPOpa, UMeN BMOAHE Neranb-
HOe MPaBO OTMEHBI OKOHYATE/NBHOr0 MPUroBopa Mo
MOTHBAM, YXY/LIAILMM MOJ0KEHHE OCYKAEHHOro/
OrMpaBAaHHOro (CT. 401.6, 4. 5 cT. 40116 YIIK PD). B
KOHTEKCTe aHA/MM3a YKa3aHHBIX MMOJIHOMOYMI poc-
CHHCKOH YrolOBHO-NPOLIECCYaNbHOM JAOKTPHHOH B
uTore ObLI MPABOMEPHO MOCTAB/IEH BOMPOC: HACKO/Ib-
KO YKa3aHHOE OTHOCHUTCS K OLEHKe TaKOW CTOPOHBI
MPHroBOpa, KaK ero CrpaBeaaHBoOCTE, MO uiee fonee
He ABASIUENCA HAAMeKALMM NPeaIMeTOM Kaccauu-
OHHOM MPOBEPKI’.

BriCKa3BIBAMMCE TAKKE COMHEHUA B TOM, 4YTO
HAAH4YHE HEepapxuM ABYX KACCALMHOHHBIX HHCTAaH-
UM M, COOTBETCTBEHHO, /eralbHOM BO3MOXHOCTH
K HEOJHOKPATHOH KAaCCAUMOHHOW MPOBEPKEe OJHHX
H TEX K€ OKOHYATEABHBIX dAKTOB CYJa HECKOJABKO HHU-
Be/IMPYeT CyLIHOCTh NpaBuia res judicata, konebier
MPaBOBYIO CTaGMIBHOCTH OKOHYATE TbHBIX CYAeOHBIX
pelleHuid, CKa3blBaeTCs Ha aBTOPUTETE CyJa U ero
OKOHHYATeNbHBIX AKTOBY,

HakoHew, MpUHUMITHANBHBIM MTPEAMETOM JHC-
KYCCHM IBUAM ce0si OCHOBAHUS K OTMeHe/HU3MeHe-
HHIO0 OKOHYAaTEe/NbHBIX AKTOR CyAa, 10, BO-MepBsIX,
HH 3aKOHOJATE/b, HH JOKTPHHA HE OMpeaenHInCh
0/HO3HAYHO B BONPOCE O TOM, KaKHe U3 CYLLLeCTBEH-
HBIX HApYyLUeHHil 3aKOHa JeHCTBUTEeIbHO MOTYT CITy-
JKUTh OCHOBAHMEM [1/Is1 ONPOBEPKEHMs aKTOB Cy/a,
BCTYMUBIUKMX B 3aKOHHYW cuay’. Bo-Bropseix, He

Kysarpuna  [0.B. Ofxanosanue 1pUroBopoB, 11ocTa-
HOBIEHHBIX B 0CoBOM IHopsfiKe: HacTosiee u Oyjyuee //
Yronosnoe cyzroupoussojctso. 2011, Ne 3, C. 14-15.

Cu, matp.: Koty H.H. Anersiuonioe, kaccanuonnoe
M HAJIB0PHOE HPOUIBOICTRO B YTOJIOBHOM HPOLECCE: NFBSIHBI
SAKOHOATENRIBIX nope/nt [ Yronosrerif mporecc. 2011, Ne 3.
C.45-41.
' CaL, Halp.: AT IS, Kaccarus, mazop: nosesuier ITIK
Pd, VUK Pd: nepsbiit olLIT KPUTHYECKOTG OCMBICTeHNS! [
ozt pejt. HLA. Konokomosa. M.: [Opucts, 2011,
P B poccMiickoit  YIOMOBHO-IPOLECCYAILHON  JJOKTPIHE,
K [pUMEPY, BCe HACTORYMBEe MPOBOANTCH TEIUC O TOM, YTO
MO00E U3 HAPYIICHUH 3aKOHA, BLIABACHHBIX KacCallHOHHBIM
CYMOM, ABISETCA CYNECTBEHITBIM H KOHCTATUPYET IPUTOBOP
HE3AKOHHBIM; COOTBCTCTBCHHO, SB/IACTCH AOCTATOMHBIM OC-
HoBaHMeM K olpoBepikennio res judicata u BHecemio name-
HEHUW B MPUTOBOP KaCcCallMOHHBIM CYTOM B UHTEepecaXx abe-
crevenus IyGanMHo I 3aKOHHOCTH.
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BHJEN0CE ACHOCTH B MPHUHUMMIHAABEHOM pPa3THHHM
CYLIECTBEHHBIX OCHOBAHHMI — Kak 00CTOATENBCTR
K MHHLHALWKA 3KCTPAOPAMHAPHOM KacCaLMOHHOM
npoBepku (4. 1 cT. 4ori5 YIIK P®), u dyngamen-
TaJLHBIX HAPYyLIeHHit 3akoHa (ct. 401.6 YIIK Pd) —
e/JMHCTBEHHO OCHOBAHMI K HHHLIMALIHK [T0BOPOTA K
XyALIEMY B MOAOMKEHHH OCYKAeHHOT0/OMpPaBJAHHO-
ro nQ UTOram Kaccaumu®,

[To uzee, onpeseneHHYIO ICHOCTb B 3TH BOIMPO-
cel gomker Ovin BHecTH [lnenym Bepxoeuoro Cyaa
Pd, k pasescHeHMAM KOTOPOra Mel COOCTBEHHO M
oBparumcst’, NPUHUMAasi B TOM 4KC/le BO BHUMAaHUe
HenokonedHuMo-cakpaabHOE OTHOLUEHHE K 3THM aK-
Tam €O CTOPOHBI MPAKTUKYIOLMX CYI1EH,

[lpusHaem, [lneHym BecbMa MCKYCHO «CHSI»
HaLLH COMHEHHS B BOMPOCE O TOM, YTO, OTMEHSAA MpPH-
rOBOP W HArpaB/sist yrON0BHOE A0 Ha HOBOe Cyaed-
HO€ PacCMOTpPEeHHe MO MOTHBAaM, YXY/LLIAKOLLMM M010-
JKeHHe OCY)KIEHHOTO, Cy/l, KaCCALlMOHHOM MHCTaHLIMK
TeM CaMbIM BTOPraeTcss B OLEHKY CHpaBeIIMBOCTH
npurosopa. [1o muenuto [lnenyma, cyg B ykazaHHOM
CHTYALMH — JHLUB 00CY¥ AT U MPOBepsieT BOMPOCH
0 npaewisHOM cobnroaeHnun Hopm O6weit vacru YK
Pd (m. 10 [MocraHoBeHMs ); pak THHECKH — MPOBEPsIeT
3aKOHHOCTE, KOTOPAst, KAK U3BECTHO, AIBAAETCA HA/1e-
JKALLMM TIPeMEeTOM KaCCAMOHHOM MPOBEPKH 1 B 00-
HOB/IEHHOM IMPOLLeCCyanbHOM nopsiaxe. B jaHHOM cBsi-
3M [PABOMOYHE KACCALMOHHOTO CyJa HA M3MEHEeHHe
BH/A W pa3Mepa HAKA3AHMS, HA3HAYEHHOTO OCY K/EeH-
HOMY, MM pasMepa JeHexHO KOMMeHCAlUK HaHe-
CEeHHOrO0 MPeCTyI/IeHHeM BpeJa Bpsij, M MOXeT ObITh
MOCTaBAEHO MOJ, COMHEHHE U He CIYXKUT CBHJETeNb-
CTBOM HapyLieHus res judicata. [lokTpuHaIBHBIE CO-
MHEHHsI B [1PABOMEPHOCTH MOA00HOr0 TOMKOBAHUS —
CKopee Bcero, CyObeKTUBHO HayMaHBbI®,

HanpoTuB, He TONBKO «He CHAMIM», HO M YCHJIH-
AW HaWKM COMHEHWA pasbAcHeHus [lnenyma, cpa-
3aHHEIE C MPABWU/IBHBIM MCHUC/IEHUEM MTPeceKaTe/b-
HBIX CDOKOB KaccallMOHHO npoBepku. [To GykBaib-
HOMY cMBICTy a03. 2 n. 7 [Toctanornenus [1nenyma,

&

Cat, manp.: Jiukapes V.C. Homsitue «pymrpamMentaibioe
HApYIIEHWID» B yTOMOBHOM Hporecce // Poccnitckas ocTuims,
2009, No 6, C. 49-52; [loranor B.JI. Kareropun «cynecrnen-
HOE HapyLICHUe 3aKoHa» M «pyHIAMEHTAIBHOE HAPYIICHIE
2AKOHA» B KOHTEKCTE OCHOBAIMIL VI OTMEHBI OKOHYATe/h-
HBIX CY/IeOHBIX pelleruit B Cyjle Ha3opHoil uHctTanmun //
Becrnuk CapaToBCKOM rOCyapcTBEHHON AKaieMuit IpaBo,
2011, No 2. C. 181-182.

Cu: Hocranopnenue [enmyma Bepxopnoro Cyma PO ot
28.01.2014 No 2 «O npuMeHeHUN HOPM 1aBbl 47.1 YronosHo-
Hporeccyanbioro kojekca Poccuiickoit dbereparnuu, perymm-
PYKIHIMX [POUSBOJICTBO B CYJIC KACCAIMOHHOM MHCTAHITUK» //
CLHC «Koncynpramtl bocs.

% 0 (lf.‘flyCI[UBHHM HPUHATUN YKA3aHHLIX BBITIE lEﬂ:}l[][]l]“l

HPUMENUTEIRHO K IPAKTHYeCKo cepe MPOBEpKH OKOH-
HATCALHBIX aKTOB Ccyia L‘Bl‘l,‘l(."!‘(:]lInL"!'By(."E‘ OWILITMHCTBO W3-
VUEHHBIX KaCCAIUOMNBIX OHpeIeNientil, o CYTH KOTOpPRIX,
HE lllell-‘l.\lilH AOBOJBI KACCATTUOHHOTO OT3bIBA, t.'y,‘l Kaccaru-
ONMHON MHCTAHITUKM OJIHOBPEMENHO CUUTAeT CYNIECTBEHHBIM
HAPYHICHUCM 3dKOHA, BBIH BJICHHOC B PEBU3MOHHOM TIOPSJIKC
HellpaBILItoe HpuMenernme ropy O6ureit wactu YK Pd. Tlpu
ATOM HOCHAC/HeE, ()Cf!}'ﬁ.‘.‘[t)[}}iﬂ. HACT eMY OCHOBAHUC [T COOT-
BETCTBYIONIET0 U3MEHENNs OKOHYATE/ILHBIX AKTOB Cy/Ia.

Pocculickull xcypHan npaeossix uccnedosarull. 2015 + Ne 4 (5)



YI'0JIOBHBIH MTPOLIECC

INf AANbHEHIIero MHCTAHLMOHHOTO 00)KanoBaHMA
cyaeGHOro axkTa, ObIBLUIErQ MPeaMeTOM KacCaldOH-
Horo paccmorpenus: B Bepxosaom Cyze pecny6iau-
KH (mpe3uuymMe KpaeBoro, 06/1acTHOrO CyAa M T.1.),
CPOK, YCTAaHOB/MIEHHBIH 3AaKOHOM B OAMH rof (4. 3
cT. 401.2 YITK P®d), vcumcisieTcst 3aHOBO — C MOMEH-
Ta BCTyMN/AeHus B cuay [locTaHoBAeHUA Npe3uanyMa
COOTBETCTBYIOWIEr0 CyAa. Tem caMbIM He BOek 3aKO-
Ha, a YCMOTPEHHEM BBICLUEH CyaeGHOW MHCTAHLHH
(ITrenyma), Mo CyTH, YCTAaHOBAEHBI JBa CAMOCTOS-
TEABHBIX KACCAUMOHHBIX C]JOI{a A5 Hepap)ﬂd'—leCKOﬁ
MPOBEPKH OKOHYATENBHOrO AKTA CYA B Pa3/IMHYHBbIX
KacCalMOHHBIX MHCTAHUWAX. [ToBTOpUMCH, HCUMC-
ASIEMBIX 51 KOKAO0HM KACCAUMOHHOH WHCTaHUMH
OTAENbHO, & HE OJUH — €JUHBIH B LEIOM JJIs IKC-
TPAOPAMHAPHON KACCALMOHHOM (OPMEI MPOBEPKH.
JoBoasl 0 TOM, uTO NOA0OHOE MOHHUMAHKE U MCYMC-
IeHHe CPOKOB KAaCCalM He COrMacyeTcs ¢ wjieei
res judicata v mpaBoBOii ONpeaeneHHOCTBIO COCTO-
SIBLUMXCSL AKTOB €y, OBIIM J0CTATOYMHO MOAPOGHO
O3BY4Y€HEI B POCCHMCKOK YromoBHO-MPOLECCyanb-
HOM AOKTPHHE"; TEM HE MEHEe yKa3aHHBIe HOBALUH
COCTOAMHUCH KaK JaHHOCTh, Bonee toro, mocnenmo-
BarenbHOe 1066 POBaHUE Nepe], BRICIIMM 3aKOHO-
JarensHeIM opradom waen favor defensionis, B ee
HepaspBIBHOM CBA3M ¢ uaeei nyOnuuHOM (unTail —
«COBETCKOH») 3aKOHHOCTH, HeH3GemHO 3aKOHYU-
nock TeM, uro PegepanbHBIM 3AKOHOM OT 31.12.2014
Ne 518-®3 u. 3 cr. 401.2 YITK PP npusnaua yrparue-
weti cury"™. COOTBeTCTBEHHO, CTOPOHA 3aLuTEl 60-
fiee He OrpaHHYeHA MpeceKkaTeNbHBIM CPOKOM s
OG)KaHOBa.HHF[ OKOHYAaTeIbHBIX AKTOB CYA& H HHHLH-
ALMH KACCALMOHHOM OTMEHBI/M3MEHEHHSI [IPHUTOBO-
pa, BCTYMUBLLErO B 3AKOHHYIO CHAY, B CBOMX HHTEpe-
cax. Ans momHOM aucKpesuTauuu uaeun res judicata
OCTaNOCh «JOMWIATBCHA», KOIIA [peceKaTenbHbIH
CPOK KAaCCALMOHHOM MpoBepku OyAeT 3akoHOJA-
TeABHO YCTPaHEH W MPUMEHWUTENBHO K HOPMam
ct. 401.6 YIIK P® (moBopor K xyauiemy); 61aro KoH-
CTUTYUHOHHO-ITPABOBBIC TEHACHLWMH K TOMY, B KOH-
TEeKCTe Cy)K,ﬂ,EH[di"[ W UTOroBbIX BBEIBOJAOB MOCTAHOB-
nenusi Koncruryuuonnoro Cysa PO ot 02.07.2013
Ne 16-1", o603HaueHBI JOCTATOMHO SICHO M MTPSIMO.
Onpegenuncs [Tnenym u, o cyTH, B UEHTPATE-
HOM BOIpoce Kaccauun: 06 OCHOBaHHAX OTMEHEI,

0 Cme, manp.: Jlukapes M.Co O6 oCHOBAHMAX TepecMoTpa
HPUTOBOPOB, ONPEISICHUIE U HOCTAHOBICHNIT CYJIa B Kacca-
IUOMTIIOM U Haf[aopriord topsaike // Poccuiickas 10cTuims.

2014. No 3, C. 35-38; Kosryn H.H. Kaccanmornmoe tupoussoji-
CTBO: HACKOIBKO OMPABIAIB TAITMAAPIIBIE PashicHENHs! [1/le-
ryma // Yronosnoe cypoupouspogctso. 2014, Ne 2, C. 26-30.

" Cwm.: Gepepannibnii sakon ot 31.12.2014 Ne 518-3
«0 BHeceHun MaMeHeHMit B crartni 401.2 u 412.2 YronosHo-
nporneccyaibioro kojerca Poccuiickoit deprepanum u npu-
SHAHUM YTPATUBIIUMUE CHUY OTHEIBHBIX 3aKOHOMATSIHHBIX
aktos Poccuitckoit Depeparmin /f Poceuitckan raseta. 2015,
12 aus.

U Cwme Hocranosinere Koncrurynuonnoro Cyma PO ot
02.07.2013 No 16-11 «llo peny o tupoBepke KOHCTUTYIIMOHHO-
crut rtomoskenuit . 1 o, 237 YIIK PO b epsiam ¢ skanoboit rpak-
fpanuna PecyGmuku Yadekucran bUl. lagaeBa u sanpocom

Kypramckoro obmacrnoro cymar /f CILC « KoncynpramrLimocs.

HM3MEHEHHs OKOHYATeNBHBIX akTOB cyza. C ogHO#M
croponsl, [Tnenym ogHO3HAueH B BOMPOCE O TOM,
4YTO, B OTAMYHE OT AMNeslHK, OCHOBAHHIMH K
KaCCAlMOHHOW OTMeHe, HW3MEHEHMIO MPUroBOpa
MOI"YT CHYH(HTB MHLIB TAKHE CYUI,ECTBQHHBIE‘ Ha-
pPYLIEeHHSI 3aKOHA, KOTOPBIE TMOBAMSAAM HA HCXOJ,
Aena U B He0OXOIMMOH MPHYHHHO-C/1eICTBEHHOH
CBAI3H [MOBAEKIH HENPABH/IBHOE €ro paspelieHve
no cywectsy (. 14, 20, 22 [locraHoBnenus). Tem
cambiM [lneHyM BnepBeie MOJ4YEepKHBAET, YTO Cy-
LeCTBeHHBIE anennsuuOHHbIE H CYLU,eCTBeHHble
KaCcCaUMOHHEIE OCHOBAHUSA CYTh HE TOX/IEeCTBeHHBI
A1 OPOUHAPHOH (anenasiums) U HCKIHYHTe IBHOH
(kaccauus) popmer nposepku. C Apyroi CTOPOHBI,
[Trenym ve Bocripunsn nozuupu ECITY, akTsl koH-
CTHUTYLMOHHOTO MPABOCYAHS, MOTOMKEHHUA POCCHIA-
CKOW Yro/I0BHO-MPOLLECCYANbHOH JOKTPHUHBI, CO-
rIACHO KOTOPBIM OCHOBAHUA OTMEHBI/H3MEHEeHHUs
aKTOB CyJa B MCK/IIOYMTENBHBIX MPOLECCYanbHBIX
NOpAJKaX B CTOPOHY, YAYYIIAKIYH MONOKEHHE
OCY#/JIEHHBIX, M B CTOPOHY, YXYALUALIYK HMX [0-
NOXKEHHEe, TaK JKe J0/MKHBL OBITE MPHHUHAMTHATBHO
OTAHYHBIL, nepBble. A0CTATOYHO HM3BECTHBI OJOK-
TPHHE M MPAKTHKE peajiM3aluu KOHTPOABHO-TPO-
BEPOYHBIX MPOU3BOACTB B POCCHHCKOM YTOTOBHOM
npouecce. M [lnenym MeTOg0n0rMuecKy TOYEH B
WX CYLLEeCTBEHHOH cyTH. Bropele, B KOHCTUTYLIMOH-
HO-MPABOBOM MX HHTEPIIPETALHH, YiKe QyHIAMEH-
tansHer, COOTBETCTBEHHO, MX M3HAYAIBHO ClEmy-
€T OLIEHMBATh KaK MCKA3UBLUME CYL2CTBO MPaBOCYy-
JMs, ero UTOroBeiX akToB (. 21 [loctanoBneHus).
B koHeuHOM cyeTe MMEHHO (yHIAMEHTANBHOCTH
JOMYLIEHHBIX HAPYLIeHWH eJUHCTBEHHO SfBAsET
MpaBo KACCALMOHHBIX M HAA30PHBIX WHCTAHLME
KaK K OMPOBEKeHHIO npaBuia res judicata, tak u
K NPeoA0IeHHI0 KOHCTUTYLIHOHHOIO OrPaHUYeHHs
non bis in idem.

[TocneaHee, MOBTOPHUMCS, OCTANOCH 38 PAMKAMM
nonumanus [Trenyma. Tem He MeHee MOCKONBKY TeO-
peruveckrii 6a3UC B MOHUMAHHH CYTH H HA3HAYEHHS
KaccauproHHOK (OPMBL IPOBEPKH B HCXOAHBIX CBOMX
COCTaBAALLMNX, MO Waee, OB ACeH, 0CTaBaAoCh 06-
pPaTHTHCA K MPAKTHHECKOW COCTaBASAIOLEH TeKyluei
KaccCaluH, MMesd npeaMeToM BHHMAaHUWSA [MTPEeXJe BCe-
ro ee COOTBETCTBHE QYHAAMEHTANBHOMY MTPABHIY IeS
judicata. B kauectBe penpeseHTaTHBHOW BBIOOPKH
30 paHHOro aHanuza OblM KOHBEHLHAABHO Orpe-
JefneHbl MTOroBele KaccauwoHHble akTel CygeBHOi
KOMIErMK MO YTOJAOBHBIM /J1€1aM, Pa3MeLeHHBIe
Ha oduumaneHom cadite BepxoeHoro Cyza PD. Bo-
MEPBEIX, B CHJIY JOCTYIHOCTH M eraabHOM Bepudu-

¥ Cm., manp.: lHocranosnenue Koncrurynuonmoro Cyma
P ot 11.05.2005 N 5-11 «1 o geny o npoBepke KOHCTUTYIH-
OHHOCTH CTAThU 405 YTomoBHO-TIPONecCyuIbHoTo  KOJeKca
Poccuiickoit Pegepanuu B cesisn ¢ satpocom Kypranckoro

obmacTHoro Cyfa, Kamobamu YIoMmoModennoro mo mpasam
denopeka B Poceniickoit dejreparnium, MpoMsBoiCTBEHHO-TEX-
IIMYeCcKoro kootlepatupa “CojleiicTnue’, ofIecTsa ¢ orparu-
HEHHON OTRETCTBEHHOCTRIO “Kaperusa™ w psifia rpaxkian» /f
CIIC «Koncynpram!Lnocs,
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KALMH YKA3aHHBIX aKTOB MHBIMH MCCII€I0BaATEASMH.
Bo-BTOpEIX, B CH/Yy BBEICOKOTO ABTOPHTETA JAHHOW
cyaefHOM MHCTAaHUMK, UTOrOBLIE AKTHl KOTOPOH He-
peaKo CIYKAT MCXOAHBIM MATePHAIOM JJisi BKIKYe-
HUA B opHUIHATBHEE 0030PEl CYIe0HOH MPAKTHKH,
ytBepiaaemsie [lpesuamnymom Bepxosnoro Cynma
Pd. KoneuHo, OTCYTCTBHE HA yKa3aHHOM caiite pdf-
KOMHMH HEeNmoCpeACTBeHHO KAaCCALMOHHOTO OT3kIBA
3asABUTE /A, BOZMOMKHBIX BO3PAMKEHHH CTOPOH, MOCTa-
HOBJIeHHs1 O BO30Y K AeHHH KacCaLHOHHOro pasbupa-
TenbCTBA (0COOEHHO B 9aCTH MOTHBOB MPHUHATHS Ta-
KOTO PEelUeHus ), MPOTOKOAA CAMOrQ KacCAlHOHHOrO
MPOH3BOJCTBA HECKOBKO 00eaHsieT BO3MOXKHOCTH
YSICHEHHSA BCEX HIDAHCOB peaU3aliK KacCalHOHHOM
dopmbl CyaeGHON 3aLMTEI, WCKIIOHAET A0CTOBEp-
HOCTB OTBETOB Ha BCe BO3MOXHBIE BONpocel. OgHaKo
OCTaNoCk JOBOABCTBOBATRECA NMPEJAOKEHHBIM K aHa-
U3y IMIHPUUECKUM Marepuanom. Tem Oonee uTo
JayKe u3yveHHe OHOrO JaeT OCHOBaHHe K MOCTAHOBKe
paga npolieMHBIX BOMTPOCOB:

1. O Hagnewameil KOMIETEHUHUH OCHOB-
HBIX JesiTeleil KacCalMOHHOrO MPOHM3BOJCTBA.
JIMCKyCcCHH 0 KOMMeTEeHIUH CYOBEKTOB MCKIIOHH-
TeABHBIX KOHTpOﬂhHO'HpOBepO‘-{HBIX l'[pOI/ISBO,ﬂ,CTB
JOCTaTO4HO M3BECTHbl TEOPHUU POCCHIHCKOH YroaoB-
HO-TTpOLIeCCYanbHOM HayKH. B yacTHOCTH, aHa H3K-
Py B CBO€ BpeMsl NPAKTHKY, COPTACHO KOTOPOH pelue-
HHe 0 BO3BPALLEHHH HAA30PHOI »ano0el 3asBHTE/0
0ea ee paccMOTpeHHA MO CYLIECTBY, BBHAY HECOOT-
BETCTBUS €e CYTH MK CoaepKaHus TpedoBaHMAM 3a-
koHa, B BepxoBuom Cyae PO nprHiMaercs: KOHCY/Ib-
TaHTaMH CYyA0B, a He cyapamu, B.A. /laBeioB, cripa-
BEI/MMBO YKa3klBa/l Ha HE3aKOHHOCTh OTMEUYEHHOW
npaktuku. [lpr3HaBasi yroa0BHO-MPOLECCYyaabHBI
XapaKTep YKajaHHOM JeATebHOCTH U ee 3Ha4YeHHe
[/1s1 KOMITJIEKCHOTO WHCTHUTYTa CyaeOHOI 3aliuTEl,
B.A. 1aBe110B GBI OHO3HAYEH B BOMPOCE O TOM, YTO
€€ OCYLECTBIEHHE HAXOAMTCA B KOMIMETEHLHH HC-
KJIKYHUTEIBHO COOTBETCTBY FOLMX JOMIKHOCTHBIX /THLL,
YKa3aHHBIX B 3aKoHe (yrnpaBOMOYeHHBIX cygeit!)”.
MakcHMMyM MOMTHOMOYME KOHCYIBTAaHTOB CYA0B B
JAHHOM BOMPOCE — MOArOTOBUTE MPOEKT COOTBET-
CTBYIOLLIETO MPOLIECCYANBHOrO peLueHus. Mexay tem,
CyA MO M3Y4eHHBIM MaTepuanam, OJHO3HAYHOCTh
noC/AeJHero BeIBOAA BCE LLe He (Tajla MMNEePaTHBOM
JJI5L IPAKTHKK. [1pH M3yUYeHn: «MoaHOM» nHpopma-
UMM O JBMMKEHMH *ano0bl, B 4aCTHOCTH, MO/Iaraem,
MOXKHO KOHCTATHPOBATh, YTO PelleHHe O ee BO3Bpa-
LLIEHUH, KaK M paHee, MPUHUMAETCs KOHCYIBTAHTaMK
cynoB. K mpumepy*:

B OCwme: Jlaseios B.AL Tlepecvorp B nopsijike Hajsopa cy-

JIeOHBIX peleHtit 110 YIOoMOBHBIM JI¢aM : [POM3BOJCTBO B
HAI30PHOH MHCTARIWIE Hay'd.-Ipakt. mocobue. M.: Borrepe
Knysep, 2006, C. 56-57,

U Gpech uoJrtee MPUBOMATCS M KOMMEHTHPYIOTCS Kac-
CAllMOHHBIC OlIpe/ieieHmsl W 1toanast uHdopmanus o Jlan-
HOM HPOU3BOJICTBE, pasMeleHHbIe HA opUITMUIBHOM CaifTe
Bepxosnoro Cyyra P@. URL: http://www.supcourt.ru/moving
case.php?findByNember-69-%D3%C415-3  (jrata  obpauge-
Hust: 12.2014-01.2015).
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— KaccauuoHHoe onpegeneHue N¢ 69-Y/i5-3:
jara nocrynaeHus (mepBoii) wamoGer —
13.08.2013/22.08.2013 — BO3BpaT *an00sl;
Jara noctyrjieHus (BTopoi) xanober —
02.10.2013/04.10.2013 — BO3BPAT #ano0sl;
Aara noctynaeHus (Tpereeit) wanober —
20.05.2014/22.05.2014 — BO3Bpar anobsl;
Jara nocTyrnneHus (4eTBepToii) xanodsl —
19.11,2014; IATA MePeJayuH Kan00bl Cybe s
M3YyYeHHs W PeLieHUs BOIpoca 06 MHHLMA-
LMK HEMOCPeCTBEHHO KACCALIMOHHOrO pac-
cemoTpenus (¢1. 401.8 YITK P®) — 14.01.2015;

— KaccauuoHHoe omnpegeneHve N¢ 52-Yi5-1:
jara mocrynaenus (mepBoii) wamoGer —

00.07.2014/11.07.2014 — BO3BpAT #ano0sl;
Jara noctyraeHus (Bropoit) wanofer —
25.00.2014/01.10.2014 — BO3BpaT Kano0kl;

Aara noctyraeHus (Tpereeit) wanober —
20.01.2015; 4aTa [epeJaquu ano6el cygpe A1
usydenus (ct. 401.8 YITK P®) — 06.02.2015.
Kak Buaum, B npuBeieHHBIX mpuMepax, BO-
MEPBbIX, BPEMEHHOH MEPUO MEXIY MOCTYILIEHHEM
#ano06sl B YnpaBneHue Mo opraHu3anuoHHOMY 0be-
CreueHHI0 paccMoTpenust obpawenuit Bepxosroro
Cyza P u ee Bo3BpaLLEHHEM 3asBUTE/H COCTABALT
B CpeHEM JIBOE CYTOK, 33 KOTOPBIE THIIA, €€ M3y4aB-
LLIe, BIIOJIHE ONpeensiick B He00X0AUMOCTH a1pe-
cauuH ano6sl COOTBETCTBYIOWEMY CYIbe A5 [TPe -
BapUTENBHOTrO ee u3dydeHus. [1pu 3ToM pelieHHe o
BO3BpalLeHuH #ano0el 3asButento (6e3 ee paccMo-
TPEeHUsl M0 CYLUECTBY) B KAXKA0M W3 U3Y4eHHBIX C/Y-
YaeB MPUHATO A0 Mepejaqu Kano0el /1 U3ydeHHs
YIPaBOMOYEHHOMY Cyzabe B nopsgake cr. 4017 YIIK
P®. Orcroza 03ByueHHBIe HAMU CYXAEHHs KaK O BO3-
MOXHOM CyOBEKTE MPUHATHS YKA3aHHOTO PeLueHus,
TaK W, BrionHe pazaensiemsle ¢ B.A. JlaBei10BBIM, CO-
MHEHHs B TOM, YTO 3TA JESATeNbHOCTE B KOMIETEH-
LK KOHCY/TBTAHTOB CYAA.

He menee ognosnaven B.A. JlaBeioB B BOmpoce
0 TOM, YTO MPABOM UCTPeGOBAHMS YTONIOBHOTO A€/
ISt ero u3ly4deHus 00/aJaeT MCKIYHUTENBHO CYy-
J1bsi, KOTOPOMY MOPYYEHO MpeaBapHUTENbHOE H3YUe-
Hue wanobel, Bonee Toro, peann3aums yKasaHHOTO
MOTHOMOYHs BO3MOXKHA /HILIE B Tpejenax Komme-
TEHLMH, YCTAHOBAEHHOH YrOA0BHO-NPOLLECCYab-
HBIM 3aKOHOM (B HaleM caydae — 4. 2 ¢T. 401.3 YK
P®)s5. Mexay Tem B KaKI0M U3 M3YHYEHHBIX CTydaeB
(Bcero 100 %) yronoBHOE A€/10 /151 €10 U3YHeHH s UC-
TpeGOBaNOCh ellie 10 HANpaBIeH s ¥anodbl Kacca-
TOpa cooTBeTCTBYIOLIEMY cyabe (cT. 401.7 YITK Pd).
Cropee Bcero, TeMH e KOHCYIBTAHTAMU CyJa HH
MOMOLUIHHUKAMH CyapH. K npumepy:

— KaccauuoHHOe ompeaeneHue N¢ 86-Y/i5-1:
Aara IIOCTYI'UIEHP‘IH wanobbl — 23.12.2014; UC-
TpeGoBaHKe yrOMOBHOrO Jena — 26.12.2014;
Jara nepejaqM xano0el ynpaBOMOYeHHOMY
cyaee (o151 ee U3ydeHUs) — 26.01.2015;

15 Cwm.: Jlassios B.A. Ykaa. cou. C. 62-63.
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— kaccaumoHuoe onpegenenue N¢ n-Y/i4-2q:
JATa [OCTYILIEHH S JKAT0OBl — 24.11.2014; HC-
TpedoBaHIe YITOAOBHOTO Jena — 28.11.2014;
Jarta nepefaqu kanoOnl ynpaBOMOYEHHOMY
Cyzpe (/151 ee U3yYeHHs ) — 13.01.2015.

Kak BHAMM, 1 B 3TOM MOMEHTE KOMMETEHIWA HC-
KNYUTETBHO YIPABOMOYEHHOr0 Cy/1b1 BepxoBHoro
Cyaa PO BesoMCTBEHHBIM YCMOTPEHHEM O MPAKTH-
4ecKOH 1enecoo0pasHOCTH  SKCTPAOPAMHAPHOrO
NPOLeCca KaCCAMOHHOH MPOBEPKM «OTKOPPEKTH-
poBaHa» B IM0Jb3y KOMIETEHLMH KOHCYJIBTAHTOB
CyJa, eAMHCTBEHHO CBOMM YCMOTpPEHHeM paspelia-
IOLLMX BOMPOC KaK 0 He0OX0AMMOCTH HCTpeboBaHMs
YTO/IOBHOIO /13, TaK W CPOKAX ero U3y4yeHHsl.

[Mosacuum. Panee ynomuHaemelii Hamu B.A. Jla-
BBIIOB, XapakTepH3ys (B CBOE BPeMsi) NPOLeccyans-
HBIH MOPAJOK HAL30PHOH MPOBepKH (BO MHOrOM
aHanor coBpeMeHHOH Kaccauuu; 1. 47.1 YIIK P®),
HEOJHOKPATHO MUUIET O TOM, YTO MOCTYN/IEHUE Wa-
N100BL MK NPeACTAB/IEHHs IPOKYPOPA B CYJ, BbILLe-
CTOALIEH MHCTAHIMH BAedeT 3a cofoii GeaycnoBHOe
BO30Y:KAEHHME MPOUEIYPhl UX PACCMOTPEHUST M W3-
y4ueHHs cyabeil. B 1aHHOI CBA3KM OHU «perucTpu-
PYIOTCA B CyJe W MepejaloTcs HeMeJNeHHO CyJbe,
KOTOPBIH MX M3y4aeT M MPUHUMAET COOTBETCTBY-
1llee npoueccyaabHoe pelueHue»'. [logueprHen:
HeMedneHHO U cydbe. FIMeHHO mocnegHeMy, B CHY
3aKOHA, MPEJOCTABIEHO MCKIIQYHTENBEHOE TPABO
Ha M3yqeHHe jJe/1a M kanoOsl B CPOK IO 3 MecsiLeB
1 MPHUHATHE HTOTOROTO PEeLIeHMs, B COOTRETCTBHH C
4. 2 ¢T. 401.8 YIIK P, B urore kax ocofetit cyGbexT
H3y4ueHus Kano0bl, TaK U CPOKKM MHHLMALMK Hemno-
CpeJCTBEHHO KacCalMOHHOTO pa3duparenbCcTBa Mo
CYLIECTBY BBICTYMAIOT CBOEr0 poja MpPOLeCCyab-
HOI rapaHTHei He3p01eMOCTH PyHIAMEHTATBHOIO
npasuna res judicata. Ha mpaxTuke, Kak nmpeacras-
ASIeTCS, YKA3aHHBIE KOMMETEHUHH pPacnpeieneHsl
HecKOIBKO MHave. [is nprmepa:

— KaccauuoHHoe onpegeneHue N2 2-Yi5-1cn:
JAaTa MOCTYTAeHUs KamnoObl — 30.12.2014;
ucrpefoBaHKe  YyrojOBHOrO  jgejpa —
15.01.2015; JaTa nepejadu kanodel Aad H3-
y4YeHHUs CyJbe — 13.02,2015; U3yUEHHE Aena
u Kanobel v BO30YKIEHHE Cyabeil Kacca-
LIHOHHOTO MPOM3BOACTBRA (M. 2 9. 2 CT. 401.8
YTIK P®) — 13.02.2015;

— KaccauuoHHoe ornpegenenve N¢ 18-Yi5-2:
Jara ToCTyrieHusa #amodel (OCy:XAEHHOTO
C.) — o7.10.2014; ucrpefoBaHKe YTONOBHOIO
Jie/1la — 00Q.10.2014; JATa NOCTYIUIEHHs 100kl
(ocyxgenHoro Y.) — 25.12.2014; gara nepesa-
YK HAMOOBI /TS M3YYEeHUs CyIbe — 21.01.2015;
M3ydeHre Jeia M xanodel 1 Bo3OyieHue cy-
Abeld KacCalMOHHOTO MPOM3BOACTEA (M. 2 4. 2
T, 401.8 YTIK Pd) — 29.01.2015,

HemednenHo u cydbell B UTOre He MOTYHMAETCsL.

B meprom caydae wanoba HaxoauTCA B YpaBaeHHH

' Manemros B.A. Yras. cow. C. 31, 54, 61,65 u jip.
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MO OPraHM3aLMOHHOMY 00eCcrnevyeHHI0 paccMOTpe-
HHs1 oOpawieHuit (CKkopee BCero, y KOHCY/IBTAHTA
CyAa WM MOMOLLHHKA CYJbH) — CBEILIE 40 CYTOK;
Y CYABM, MPU3BAHHONQ K BCECTOPOHHEMY M3yue-
HHIO Jena ¥ Kanolel, OnpeseieHUI0 HA/1exKalmx
KaCCAlHOHHBIX OCHOBAaHMH M B WUTOTE K PELUCHHIO
BOMpoca 00 MHULMALMKA HEMOCPeICTBEHHO Kacca-
LIHOHHOrO PaccMoTpeHust, — 1 cyTku. [lociesHux,
OTMETHM, BIMOMHE AOCTATOYHO J/Is YCTaHOBACHHA
KaK HMCKIAKYHUTENBHBIX KACCALHWMOHHBIX OCHOBaHI/ll:i,
[IO3BOJISIFOLLMX [TPeoaoieTs tes judicata, Tak v Heol-
XOAHMOCTH MOCTAHOBKH Je/a H aa00sl HA paccMo-
TpPeHHWe KacCalMOHHOrO cocTaBa cysa. Bo Bropom
caydae xanoba u geno usyvarorcs (kem?) CBeiuie
80 CYTOK; ympaBOMOYEHHBIM 3aKOHOM CyAbeH —
7 CYTOK, ¢ MOCTAHOBKOM B Pe3ynbTare Aena W xano-
OBl HEMOCPeICTBEHHO HA KACCALMOHHOE pa3fupa-
TeNBCTBO MO CYLIECTRY.

Bozaep:xumces OT CyOBEKTHUBHEIX KOMMEHTAPHER
10 3TOMY MOBOAY W OFOBOPHMCS, YTO MPHBEAEHHEIE
npHUMepsl He CyOBEeKTHBHO Mogo0paHel — Hampa-
LUMBAKLLIWNCSA BBIBOA O AeHCTBUTENRHOM CyOheKTe
H3ydeHHs gena W xanobel nerko Bepuduumpyem
nocpeacTBoM 00palleHHsA K H3Y4eHHIO WHBIX MpPOo-
HM3BOACTB, PA3MEUICHHBIX HA TOM XE 0¢Muuaan0M
caiite 1 3a ToT e neprog. OTcrosa npaBoMepeH u
MPaKTHHYECKH 3HAYHM BOMPOC: KeM PeanbHO mpej-
peLiaeTcs BOMpOC 00 MHMLMALMH UCKTIOUUTENBEHOL
¢$hOpMBI KACCALMOHHOM MPOBEPKH K I[PEOJ0IEeHHIO
¢dyHIaMeHTanbHOTO Mpaswa res judicata?

2. «llperopguunansuast» cuaa  peleHuit
IMpesuauyma Bepxosnoro Cyza P® pns ompe-
JeneHUs MpejMeTa W MPoLecca KaccauuoOHHOMH
NMPOBePKHU. 3aKOH, KAK M3BECTHO, YCTAHABIMBAET
psia, MPOLECcCyaibHBIX FAPAHTHE /ISl OrPAHHMEHHST
MPOM3BONBHOH KAaCCAUMM OKOHYATeIBHBIX AKTOR
cyaa. FOpuauueckum ocHOBaHWeM MOAO0OHON mpo-
BEPKH, BO-MEPBEIX, BBICTYNAET [OCTAHOB/IEHHE Cy-
JBH, H3yHaBllero xanody W MPHHABLIETO B HTOTE
pelieHHe O nepeayde Aena W kanodbl HA PacCMO-
TPeHHe B Cyae0HOM 3aceJaHNK Cya KACCAUHOHHOM
HHCTaHUMH (1. 2 4. 2 cT. 401.8 YITIK P®). Bo-BTOpEIX,
ato peuwtenue [lpeacenarens Bepxosuoro Cyza P®
(ero 3amecruTesieii), He COrMACHMBLIMXCS C peLle-
HHEM YKa3aHHOTO CyJeH 00 OTKale B MOCTaHOBKE
aena v #ano0sl HA PACCMOTPEHHE KACCAlMOHHOTO
CyJa, OTMEHe TaKOro PelleHHsi M MOCTAHOBKE yKa-
71006l CBOMM PeLIeHHEM Ha KacCalMOHHOe PaccMo-
tTpenue (4. 3 cT. 401.8 YIIK P®). M B TOom, 1 apyrom
cnyvae GakTHYECKHM OCHOBAHHEM [JIsl [IOCTAHOBKH
Jena Ha KacCcalMOHHOE PacCMOTPEHHE, O4eBHHO,
ABMSIOTCS CylleCTBeHHble MMM (PYHAAMEHTANBHbIE
KacCaLMOHHbBIe OCHOBAHHs, yCMOTPeHHBIe TG0 Ccy-
Abeil — CyOBEKTOM M3y4eHHs kan00el, MO0 BBIC-
LUMMH JOMDKHOCTHBIMH TUIAMH CyAeOHON CHCTeMBI
Poccrn — camocrositeisHO o0ecrnednBLIHME [TPABO
cyfebHOH 3aLMTHl Mo 00palleHHI0 3auUHTepecoBaH-
HbIX 1K, McuepnbiBaiolee npuBeieHHe YKa3aHHBIX
OCHOBaHMK (MOTHBOB) — [0 CYTH, WMIEPATHB-
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Hoe TpeGoBaHue K GopMe M COAEPIKAHMIO KAK peLue-
HHA YKa3aHHOro CyaeH, Tak W akta [lpeacenarens
Bepxosroro Cyaa P® (ero samectureneii). B-tpersix,
el OIHUM CTOCO60M K MHHLIHALIMI HEMOCPeICTBEH-
HO KaCCALMOHHOrO PACCMOTPEHMA Jena W ano0s! no
cywiectBy cayskut peiuenue [Ipesunmyma Bepxosroro
Cyna Pd xkaxk HaA30PHOM HMHCTAHLMH, OTMEHUBLUETO
COCTOABLUMECA [0 JeNy pelueHHs W HarpaBHBLLEro
JIe/10 Ha HOBOE KaCCaLMOHHOE pacemMoTpeHue (I, 54, 1
ctr. 412.1 YITK Pd). M B 370M C/tyuae B CBOEM MOCTAHOB-
NeHHH CyJ1, HaI30 PHOM MHCTaHLIMKM MMITe PAaTHBHO 005~
3aH YKa3aTh KOHKPETHOE KaCCALMOHHOE OCHOBAHHE K
OTMeHe/M3MeHeHHI0 00yKaI0BaHHOTO Cyae0HOro akTa
(4. 2 cT. g12.1 YTIK PD).

3aKOHOMEPHO BO3HMKAKOT BOMPOCHI: YKajaHHBIE
OCHOBAHUS UMEIOT MPEIULIHAIBHY) CHY /s Kac-
CALMOHHOrO PACCMOTPEHHA Je1a M #ano0el Mo cyle-
CTBY, MJIM YKA3aHHBII CY/1 BIPaBe, B TOM YUCIE B PEBH-
3HOHHOM MOPsAAKe, YCMOTPETh HHBIE OCHOBAHUSA [1/isl
BBIHECEHHA MTOTOBBIX aKTOB KAcCalMOHHOW MpoRep-
ku? B npakTH4eckoi NI0CKOCTH BOMPOC TAKKE CTOUT
0 HeoOX0AMMOCTH (OTCYTCTBHH TAKOBOK?) mpoueyp
npeJBapHTeLHOrO H3yHeHUs KacCalMOHHOrO MOBoJA
HIH 06 HMHepaTHBHOM, no CYTH, Be/1eHHUH KaK BbILLE-
crosiiei cyaeOHoil nHcTaHuuMH, Tak U [peaceaarens
Bepxoeroro Cyga P® k mocraHoBKe gena v xanobel Ha
KaCCaLMOHHOE PaCCMOTPEHHE MO CYLLECTBY.

[Tpu OTCYTCTBHUM K TOMY OJHO3HAYMHBIX CYyXKIe-
HUI B POCCHMCKOW YTONMOBHO-MPOLLECCYaNBHOM JOK-
TPUHE, 06paTMMCH HEMOCPeACTBEHHO K MPAKTHKE —
Kpureprio ucTHHbL. Cpear MaTepuanoB U3yuYeHHOM
BEIOOPKM TPHU KacCaUMOHHBIX MPOM3BOACTBA MHH-
uurpoBaHsl pewteHvem [Ipesuauyma BepxoBHoro
Cyaa P®, nanpaBuBLuero geno u kano0sl HA HOBOE
KaccauHoHHOe paccMoTpenue’. Hu mo ogHomy M3
3THX NPOU3BOACTB MpeaBapuTeabHas MPOBEPKA Kac-
CaUMOHHOrO OT3bIBA B nopsijke cT. 401.7—-40L.8 YIIK
P® peanuzosana He Gbina; HA CleAYIOLLIHE CYTKH (M0
NOCTYNIEHHH M3 CyJa BBILIECTOALIEH HMHCTAHLAK)
Aeno v anobbl MmepeaHsl Cyabe-I0KAAUUKY s
MO/JrOTOBKHA HEMOCPEeACTBEHHO KACCALMOHHOrO Cy-
aeGHOro paccmorpenus. Tem cambim, MO CyTH, npe-
SIOMHPYETCsl JOCTOBEPHOCTE W HMMIIEPATHBHOCTE
BBIBO/IA HAA30PHOM MHCTAHLIMH KaK O SIBHOM Ha/H-
YUH cyu.l.eC'rBeHHh[x,’(byﬁ,u.ameHTaanblx Kaccauu-
OHHBIX OCHOBAHHI, TaK M HEOOXOJMMOCTH COOTBET-
CTBYIOLIEH peaKLMK Ha HUX CO CTOPOHBI CyJa Kacca-
uMOHHON MHCTaHUMH. O TOM, HACKONBKO YKa3aHHOe
OrpaHUYMBAET HE3ABHCHMOCTE M BHYTPeHHee yhe-
AEHWE CYAeH HIKECTOAWEH MHCTAHLMH, KOHBEHLH-
OHaNBHO OcTaBUM Oe3 obcyxaeHus™; uenecooGpas-

7 Cw.: Kaccaruonroe onpegienernie ot 29.01.2015 Ne 71-015-1,
o1 26.02.2015 N2 49-015-1, o1 05.03.2015 Ne 20-O15-1¢11.

% Muar ge GyjieM TakoKe 3aIaBaThesl BOIPOCAMK 0 TOM, KOTIHH
KaKUX UMEHHO JIOKYMEHTOB, MHUIIMHPYIOUTUX HEHOCPE/ICTBEHHO
KACCATMOH BT IIPOIECE, CBOEBPEMEHHO HAIIPAB/IAINCH SaMHTe-
PECOBAHHBIM /MM (HAIIPABISUICE I BOOOIIE), HACKOIBKO B
HUX OBUIM YKA3AHBI UCKITIOUITEBHBIC KACCAITMOHHBIE OCHOBA-
HUst, GBIIO TN PEAMB0BAHO HPABO HA BO3PAKEHUS CO CTOPOHBI
3{1lﬂl'l’L'PL‘CUllilIUl[)TX JTAITL, ()ﬁCﬁl[C‘[CI[I}I MHBIC UX IIP;IH;L — 9TO HE
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Hee 00PaTUTECS HEMOCPEICTBEHHO K CYTH KaCCaLiu-
OHHOU MPOBEPKH K HTOTOBBIM €€ pe3y/ibTaram.

Bosemem gna  npumepa onpegeneHue  OT
29.01.2015 N¢ 71-O15-1 M0 KaccauMoOHHOM xanobe
ocyxaenHoro K. Ha npuroeop KanuHuHTrpaackoro
06nacTHOrO CyJa ot 10.06.2003. B kaccauuoHHO#M
wanobe (umenyemoii anennsuuoHHOM. — H.K)
ocy:aenHbli K. ykaseIBaeT Ha HECOOTBETCTBHE BBI-
BOJOB Cyaa PaKTHUECKUM 00CTOSTENBCTBAM Jena,
HE3aKOHHOCTE ¥ HeOOOCHOBAHHOCTE MPUTrOBOPA, B
CH/Ty 4ero MOCTAaHOB/EHHBIH MPUTOBOP CleIyeT OT-
MEHMTE W HAMPABUTE YTOIOBHOE JEN0 HA HOBOE Cy-
gebHoe paccMOTpeHHe"”.

KouBenupoHaneHo octaBuM 0e3 o0CyxRaeHHA
(MTOrOBRIE) BRIBOABI M CYWIEHHS KACCALMOHHOW
WHCTAHUWK OTHOCHUTEIRHO HECOOTBETCTBHS BbI-
BOAOB Ccyga daxTHyeckuM 0OCTOATENBCTBAM Je/1a.
Kowncrarupyem 1 BBIBOJ KacCaUMOHHOrO COCTABA CY/1A
0 TOM, YTO HAPYLUEHHM YrOJI0BHO-MPOLECCYanBHOrO
3aKOHA, BAEKYIIMX OTMEHy MPUroBOpa, W3 jJena He
yemarpuBaercst. C goBepremM BOCITPHUMEM UTOrOBLIEH
BBIBOJI, COM/IACHO KOTOPOMY AeHCTBHSAM OCYKIEHHOIO
K. cys mepBoi HHCTAHUMWH JAN MPABHIBHYIO OPHIH-
YeCKYH) OLIEHKY MO 3aKOHY, JeiCTBOBABLIEMY BO Bpe-
Ms1 coBepureHus npectyruieHuil. He Gygem cnioputs
M C BHYTPeHHHM yOekIeHHeM Cya O TOM, 4TO HaKa-
3anue K. Ha3HaueHO COpasMepPHO COeTHHOMY, C yue-
TOM Bcex 00CTOSATENBCTR Aea U JAHHBIX O TUYHOCTH,
OCHOBAHHUM [/15l €70 CMArYEeHUs He UMEeeTCH.

Cymmupyem: pakTHUeCKasi CTOPOHA MPUTOBOpPA
(mokasaHHOCTE) — Gonee He ABAAETCA HaAeykKa-
LMM TIPEAMETOM MPOBEPKH B CYA€ KaCcCAUMOHHOM
WHCTAHLMH; HapyueHHid (Tem (o/nee CylieCTBeH-
HBIX WIK QYyHIAMEHTANBHBIX) MATEPUANBHOrO U
YrOMOBHO-MPOLECCYaBHOTO 3aKOHA B XOA€ Mpo-
Bepkr He BoisiBieHo. CripaBeinBOCTB MPUrOBO-
pa KaccauuoHHBIM CYJOM KOHCTatupyetcs. “Ito B
«octaTke»? Kax BBIICHHUIOCH, B CBA3M C MPHHATH-
em DegepansHoro 3akoHa ot 08.12.2003 N¢ 162-03
«O BHECEHWM U3IMEHEHWH W JOTNOJHEeHUK B
YronoBueri kogeke Poccuiickoit Peaepaumm», yryd-
LAKOLIETO NONOXKEHHE OCYWAEHHOTO, NOCTAHOB/IEH-
HBLI MPUTOBOP MOAMEKHT U3MEHEHHIO, 3 UMEHHO:

— B CBSI3M C W3MEHEHHEM JMCTOIHLMHN Y. 2 H 3
ct. 162 YK P® u3 npurosopa K. nognexar vic-
KJIFOMEHHI)  «KBAMTMPUUUPYIOLWMI  [TPH3HAK
HEOQTHOKPATHOCTH MPecTyn/IeHHH W Ha3Hade-
HUE eMy 3a JAHHOE MPecTyr/leHue 1 Mo cOBO-
KYIHOCTH TPEeCTYI/IeHHI J0MOMTHHUTEIBHOTO
HAKA3aHHs B BH/IE KOHOHCKALIMH HMYLLECTBAY;

— B CBA3M C BHeceHHBIMH B CT. 18 YK P® u3-
MeHeHusMHU, B aeicTBuax K. umeercs onac-
HBIH peLHIuB, a He 0C000 OMaCHBI;

HPEAMET HAHHOR CTATHI, U JIO/DKHO UCCISIOBATHCH KOMIUICKCHO,
B IIE/IOM 110 MATEPHATIAM KACCAIIMOHHOIO TIPOH3BOJICTBA,

K coxkaneHuo, o MaTepuaiaM, pasMeliaeMbIM Ha caiire,
HCBOSMOKHO YCTAHOBUTE, 110 KAKHMM MMEHHO OCHOBAHMSIM
upunsito peurenue [pesumuymom Bepxosnoro Cypa P& u
JICIO HALIPAB/ICHO HA HOBOE KACCAIIMOHHOE PACCMOTPEHMC.

Pocculickull dcypHan npaeoesix uccnedosarull, 2015 + Ne 4 (5)
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—  COOTBETCTBEHHO, OTOBIBATH HAKAZAHHE B BUAE
nvenwst cBobonpt K. gomKeH, B cOOTBETCTBHH
c . «B» 4. 1 cT. 58 YK P®, B mcriparUTEeEHOM
KOIOHHH CTPOTOTQ, & He 0C000r0 pexinma.

C yueToM yKa3aHHOrQ K B COOTBETCTBHI C HOP-
MaMH CT. 377, 378, 388 YIIK P®, moanexur cmsr-
YEeHMIQ KaK HaKajaHue Mo MyHKTY «0», «B» 4. 3
ct. 162 YK P®, tak v no COBOKYNMHOCTH IIPeCTyIie-
HHi, 4TO COOCTBEHHO W HALLIO OTPaXKEHHE B (MTO-
FOROM) OMpefeneHn KaCCAUMOHHON WHCTAHLHH,
B ocraneHOM MpPHUroBOp OCTaBieH 0e3 M3MEHEeHH,
wanoba ocyxgeHHoro K. — 6e3 yaoBneTBopeHHA.

[lowuaee, BCe BepHO — NMPHTOBOP MPUBEISH B CO-
OTBEeTCTBHE C H3MEHHBLUMMCS MaTepnaanmM 34aK0-
HOM; cyJeOHadA 3aluTa MHTEPECoR M MPaR OCy K AeH-
Horo obecnevena (MpaBAA, Mo MPOLIECTBHH 12 €T, HO
obecrieueHa Bece e!). Tem He MeHee 33Ta0HMCS Psi-
JOM BOMpPOCORB. Bo-mepBEIX, HACKOMBKO YKA3aHHOE,
AeUCTBUTENBHO, TPEAMET IKCTPAOPAMHAPHOrQ Kac-
CALHMOHHOrO TPOM3BOACTBA M [IPEIMET BHHMAHUS
BBICILICH KACCAUMOHHOM MHCTAaHLMH, a He MpeaMeT
AEATENBHOCTH YA, PYHKIHOHHUPYIOLIETO B MOPAJ-
Ke cT. 396, 397, 309 YI1K Pd*. Bo-Bropsix, ecau 310
W eCTk BCA CYTh HApPYLUEHHH, TO YKajaHHOE BIIOTHE
MOraQ OBITH MCMPABAEHO HEMOCPeICTBEHHO CYI0M
HAJ30PHOH HMHCTAHUMM, §e3 H3MHIIHWX YKA3aHHH
cyay HixectosAlemy. CpeacTea 0OHOBIEHHOM Kac-
caumu (ra, 47.1 YIIK P®) u nagzopuoro npoussos-
crBa (rn. 48.1 YIIK Pd) — kax M3BeCTHO, MAEHTHY-
Hel. Mau aoBoael npeauauyma [lpeauauyma Obiam
NPHHUHTHANBHO MHBIE, M OH, B HAPYIIEHHE HOPMBI
3aKOHA, HACTAWBA/ HA MPOBepKe MMEeHHO daKTHHe-
CKOI CTOpPOHEI MPHTOBOPA, K KOTOPOH B OOABIUKH-
CTBe CBOEM M KACCHPyeT oCy:aeHHEI?! [Ipiuem
KaCCHPYeT TaK OJHO3HA4HO, YTO MPOLLeCC KaccaLu-
OHHO# MPOBEPKH peanu30BaH UMMEPaTHBRHO — 0e3
npeaBapUTENLEHON MPOBEPKH JOBOAOB KANOOBI B
nopsgre 1. 401.8 YIIK PD u npuBegenus mcuepnei-
BAKOLIMX MOTHBOR K ITOCTAHOBKE JeNa M Kan00k! Ha
IKCTPAOPAMHAPHOE KACCAUHMOHHOE PACCMOTPEHME,
HakoHer, B-ueTBepTHIX, BOZHHKAET BOLIPOC O Mpe-
CeKaTe/NbHBIX CPOKAX HAA30PHOH M KacCauHMOHHOH
npoRepku. OCyWAEHHBIN, HAMOMHHAM, OGXamTyer
NpUroBop ot 10.06.2003. [lpexcraBiasiercst ode-
BHJHEIM, YTO HAa MOMEHT PACCMOTPEHHA KanoOwl
OCYX/IEHHOr0 B Cye HaA30PHOH MHCTAHLIMH YCTA-
HOBJ/IEHHBIH B OHH roJ [PeCceKaTensHeIi CPOoK (BO3-
MOYKHOH) KaccalMOHHOM/HAA30PHOU MPOBEPKH, MO
ujee, UCTEK; C/IeIOBATENBHO, B PACCMOTPEHHH Ha-
10061 M0 3aKOHY AODKHO OBITE OTKA3AHO.
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# MIMeHHO CO CCBITKOH Ha JaHHBIe HOPMBI (B aHanorHaHOIH
CUTYAINU) IPUHATO, K IPUMEPY, peliernne 1o KacCaiHono-
MY I[IpejcTaBlieHo saM. leHepanniora npokypopa Pd K B
oTHomerny ocyxaennoro b, Ca: Kaccanmuonmoe otpepene-
Hue o1 25.02.2015 Ne 56-V][1114-6.

0 Mbl He CKIOHHBT TIaTh 110 9ToMY TOBOJTY; COOTBETCTBEHHO,
OTMETHM JIHI TO 0OCTOSTELCTRO, WG 11O GCTAILHLIM TPOHSBOJI-
creaMm (o1 26.02.2015 No 49-015-1, ot 05.03.2015 Ne 20-O15-1cm),
urauimpoBanusi 1 pesignirymom Bepxopnore Cypa P, u cury-
ATUST, 1 WTOTH HPOBEPKH — (PaARTHYECKI WIS THYHEL

+ Russian journal of legal studies. 2015 + Ne 4 (5)

Tem He MeHee BeICIIas CyaedHas MHCTAHLMS CTPa-
HEL JIEFKO MPeQIoneBaeT GyHIAMEHTANBHEBIE 3aMPeTh
res judicata, 0653BIBast CyJ, KACCALHOHHOH HHCTAHLIMH
K MMIEPATUBHOH NpOBEpKe MPUroBOpa, MOCTAHOB-
JIeHHOro B 2003 r. [lociegHemy, eCTeCTBEHHO, HHYEro
He OCTAeTCA, KaK H3MEHWTE B KACCALHOHHOM MOPA/IKE
OKOHYATEeNbHBIM aKT Cyaa, COCAaBLUKMCE B TOM HHMCAEC
HA «HECYLLECTBYIOLHE» K MOMEHTY MPOBEPKH HOPMBI
CT. 377, 378, 388 YIIK Pd=. Jlo res judicata v 37€ecs,
B MTOre, KOMIA 00eCneurBaeTCs MPHUHLNAM MyOTUYHOI
3akoHHOCTH? B maHHOM CBsI3M Mbl HACTaBa/IM M Ha-
CTauvBaeM Ha TOM, YTO JOKTPHHE W MPaKTHKE caeayeT
OAHO3HAYHO OMPEeJETHTECS B BOMPOCE O TOM, UTO MPO-
LieCCyaibHOe pellueHHe O MOCTAHOBKE Jea H yKanodbl
HeMoCPeJCTBEHHO Ha KACCALHOHHOE PacCMOTpeHHe
(¢ yKazaHMeM HCHEPTBIBALIMX OCHOBAHMIL/MOTUROB
[OC/AeJHEro) A0/DKHO CTaTh MMIIEPATHBOM, a He ¢a-
KY/IETATHBOM /ST JAHHOH (OPMBI TIPOBEPKH.

3. [IpeaMer KaccauUUMOHHOH NpOBepKH —
CYThb «IepeMeH». PaHee yxke oTMewanocs, 4To of-
HOM W3 HauboMee MPUHLMIHAABHBIX HOBAUM 00-
HOBJEHHOT0 KaCCAUMOHHOrO MPOM3BOACTBA CTANO
H3MEHEHHE HeMoCPeACTREHHOTO MPeaMeTa MpoRep-
KH M oUeHKH cyaa. K mocaesHemMy, B COOTBETCTBHM C
BOIEH 3aKOHA, OTHECEeHBI HCKIIQUYHTENBHO CBOHCTBA
3AKOHHOCTH MOCTAHOB/AEHHBIX CyZe0HBIX peLlueHHi
(cT. 4011 YIIK P®) 1 a priori HeBO3MOKHOCTE Kacca-
LUMOHHON MPOBEPKU «BOMPACOR (aKkTa» U CripaBes-
JIUBOCTH OKOHYATE/IBHBIX AKTOB CYa.

OctaBumM Ge3 KOMMeHTapHsa #anolbl OCyHAeH-
HBIX, KOTOPBIE, He Pastrpasch 0coG0 B IOPHIMYECKOH
CYyTH BHECEHHBIX HOBALMH, BCe TAK e QOPMYIHPYIOT
K CYJy KacCaUMOHHOH HHCTAHLMIH MPUTA3AHMA O TPo-
Bepre (paKTHUECKOW CTOPOHBI MPHrOBOPA W HOBOM
OLIEHKe JOKA3aTe/BCTR B 3TOMH CBSI3H, O HECIIPABELIH-
BOCTH MPUroBOpa M HeoOX0AMMOCTH €ro U3MEHEeHUA™,
He Oynem kOMMEHTHPOBATE M AHAMOTHYHBIE A0BOILI
HX OPHIMYECKH KBATH(HLUMPOBAHHEIX MPeICTABH-
TefaeH (JAILHMTHUKOB), KOTOPBIE TAKMKE TPAJHLIMOH-
HO KACCHPYIOT K YKA3aHHBIM CTOPOHAM NPHUTOBOpa‘™,
YkazaHHOE B Le/10M MOHATHO K €CTE HE TOMBKO 3aKOH-
HO€ CPeACTBO 3ALLMTHI, HO H KOCBEHHOE CTpeMIeHHe
KACCATOPOB MOBYAUTL CyAeit K BCeCTOPOHHEH OLEHKe
BCEX JOBOJOR »ano0el M 0OCTOATENBCTB YrOAOBHO-
ro Aena, ¢ «IociaesHei» HamexaoH Ha 3¢dexTHB-
HOCTB KacCauuoHHOM ¢opmbl 3awpTel. Bocnprmvem
KaK JAHHOCTE BOTK) 3aKOHA M MMPABOCO3HAHHE CYIeLH,
MPaBH/IBHO MOHHMMAFOLIMX KAaK LIEHHOCTH MPAaBH/A I'es

2 Tlocremee, gyMaeTcs, BHoANe 0OGOCHOBANIO UL Pasjl,
XIV VIIK P, u HECKOIBKO COMHWTEIBHO I HKCTPAop/i-
HAPHOTO KaCCalUMOMHoro HpoUsBoicTBa. CM. aHUIOTHYHO o
eyt Kaccanmonnoe oupemesenme or 2503.2015 N 4-015-1;
o1 05.032015 Ne 20-O15-1cir u fip.

%O, manp.: Kaccanmonnoe  onpefienernne o1 29.01.2015
No 71-015-1; or 12.03.2015 Ne 18-Y][14-65 o1 26.02.2015
No 49-015-1; or 05.03.2015 Ne 20-O15-lcm;, or 25.03.2015
No 4-015-1; or 03032015 Ne 69-Y/[15-3; or 17.02.2015
No 66-Y/[14-3.

“Cm., manp.: Kaccanuornmoe onpepenenue ot 05.03.2015
No 11-YV/15-1; ot 05.03.2015 Ne 20-O15-1cn, or 26.02.2015
No 49-015-1.
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judicata, Tak ¥ Ha3HaYE€HHE HCKIKOMHTEIBHBIX KOH-
TPONBHO-MPOBEPOYHEIX MTPOM3BOACTB B KOHTEKCTE HH-
CTHTYLMOHANBHOM HMEM BEPXOBEHCTBA U OTpe/ie TeH-
HOCTH 1npaBa. Mepuiom rnociesHero, eCreCTBEHHO, siB-
NAIOTCA HTOrOBBIE KACCALIMOHHBIE aKTBI, OTPaKAIOLLIHE
npeaMeT v NPeaenbl YCUIUM Cy/1a, PEATHU3YIOLLEro 3Ty
dopmy cynebroit 3awmTel. FIMEHHO B JAHHOM KOHTEK-
CTe MpoaHaNHM3UPyeM OTAeNbHbIe W3 UTOTOBBIX aKTOB
00HOBAEHHOM POCCHICKOI Kaccatyu:

O0parumcest BHOBE K OMPEAENEHHI0 0T 29.01.2015
N¢ 71-O15-1 o kaccaupoHHOH #anobe ocyxaeHHoro K.
Ha npuroBop Kanuuuxrpaackoro ofnacTHoOro cysa ot
10.07.2003. Kark orMedanocs, Kaccaropsl ane/uMpyoT
K pakTHUecKol HeOOOCHOBAHHOCTH MOCTAHORIEHHOTO
MPUroBOPa, K CyLUECTBEHHBIM HAPYLUEHWAM 3aKOHA, K
SIBHOM HeCnpapBeIMBOCTH JAHHOrO Cye0HOro akra.
M3BecTHBI M UTOrOBBIE «OTBETBI» CYJA MO CYLIECTBY
azpecyemsix Kk Hemy nputszanuid, [onaraem nenecoo-
6pasHbIM 0GParHTBCs K GAKTHHYECKOH OCHOBE YKa3aH-
HBIX CYAeHCKHX CYXKIEHHH, W, YTOOBI He OBITh CyOBeK-
THBHBIMM, Oy1eM NPUBOAUTE Mx OykBansHO, Mrak:

B kaccauroHHoi anobe ocyxaeHHsblH K. yraser-
BAET Ha HECOOTBETCTBHE BBHIBOAOB YA, H3MOKEHHBIX
B NpUroBope, PakTH4eckum 00CTOATENLCTBAM JIea.
YrBepi:KAAeT, uTo NpecTyIieHHs OH He CoBepLia, a
HMMeeT B HATMYMHK aau0H, KOTOpOe CyJ0M He MpoBe-
PEHO; CHMTAET, HTO Cy/A AN HENMPABHABHYI) OLEHKY
MCC/IeJOBAHHEBIM [I0KA3aTe1bCTBAM; BHAMT HeJ0Ka-
3aHHBIMH MM MPOTHBOPEYMBBIMH OTAENbHbIE 00-
croaTenscTBa Aena. Hamportus, cys kaccaumoHHOM
UHCTaHLMK, BCECTOPOHHE MPOBEPHB MaTepHaslb
YTOMIOBHOTO Jlefia M JOBOJABI Kano0bl, HAXOJWUT BBbI-
BOAbI cyja (nepBoil MHCTaHuuK) 0 BuHoBHOCTH K. B
HUHKPHMHHUPYEMBIX MPeCTYIIeHHSX MPaBH/IBHBIMH,
OCHOBaHHBIMH Ha MCC/IeA0BaHHBIX B CyaeOHOM 3ace-
Aauum gokasarenscrBax. Josoast ocyswaenHoro K. o
HeMpU4aACTHOCTH K COBEPLUEHHIO TPeCTYIIeHHIA MPH
3TOM, KaK yKa3bIBaeT KacCallMOHHBIH Cy/1, OrpoBepra-
HOTCA CeAYIOLMMH J0Ka3aTe IbCTBAMM:

- «nokaszanusmiu L., koTopele MOAHOCTBIO CO-

oTBeTCTBYIOT nmokasauusam [1. u 1., naHHbBIM
Ha Mpe/BAPHUTENBHOM CAEACTBHMY;

- «nokasauusmu [1., L, u I1L,, koTopeie o6bek-
THBHO TOATBEPIAIOTCA MPOTOKOIOM Clel-
CTBEHHOTO KCMEPUMEHTA U MPOTOKOIOM OC-
MOTpa MecTa MpoMcLIecTBUs 1 Tpyna T.»;

—  «3aK/IIOYEHHEM DKCIepTa MOATBEPXKIAI0TCA
v nokazanus [1., L. u Il o Tom, uto nocae
yxoga K. M3 KBapTUpBI ABephk aBTOMAaTHe-
CKH 3aKpBLIACk HA 3aMOK, roce vero K. nbi-
Taaca OTKPBITh ¢ MOMOLLIBIO TPEJAAHHOH eMy
[II. MOHTUPOBKH M HE CMOT 3TOr0 CAeNaThb»;

—  «cootBeTcTBYtOT nokasanus [, L, u III. v no-
KasaHusaM norepnesueit T, u3 koTopeix cneay-
T, YTO MOIOTEeHL, KOTOPBIM GbUT 3a/1ylleH ee
MYK, HyIKOe H HX CeMBbe He MPHHAIEKAN0»;

— «cneactBeHHblit axcnepument ¢ Il Gein
NpOBeJeH C y4acTHeM MOHATBIX M aBOKATA,
ponpoc I, npor3seseH ¢ y4acTHeM aJBOKa-
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Ta <...> a noromy goeozae! K. 0 npumeHeHHwH
k L. He103BOMEHHBIX METOAOB CNECTBHSA,
MoJ, BO3AEHCTBHEM KOTOPBIX OH OrOBOPHI
€ro, He/ab3s MPHU3HATE 000CHOBAHHBIMIY;

—  «MpPHHHMas BO BHUMAHHE COTIACOBAHHOCTE

nokasauui L, 111, u 1. <...> cooTBeTcTBHE
MX APYrHM J0Ka3areabcTBaM <..> cyj 060-
CHOBaHHO MPHU3HA/ MPHBEJeHHBIE BBILIE MO-
kazanus L, 1. u [1. socTroBepHBIMIY;

—  «nokazanusm nogcysumoro II. o tom, uto

youiicTBo T. coBeplIna OH, A Takke MoKasa-
Husim cugerens [1. o cosepiennn youiicTsa
norepresiero L. <..> cys san Hagexauyio
OLIeHKY ¥ 000CHOBaHHO OTBEPT HX KaK MPOTH-
BOpeyallye ApyriuM JOKA3ATENBCTBAM, O YeM
B MPWUrOBOPE MPHBELEHbl MOTHBUPOBAHHBIE
cyswaeHus, kotopeie CyneGHast KO/ierus Ha-
XOauT l'lpaBHJ'll:HblMH H Y66AHT€III’:>HBH\’[H)).

He yauBuTtensHO, 4TO nMpu nofoOHOM Mpeame-
Te MPOBEPKH CYJ, KACCALMOHHONH MHCTAHUHH «000-
CHOBAHHO MPHILEN K BEIBOAY O TOM, uTo youiicTeo T.
<...> coBepumi umeHHo K., a He gpyroe nuuo, Kak
yTBEpKIaeTcs B xkanober.

Mgl HH B KOEI Mepe HE CTPEMUMCS MOCTABMTH MO/,
COMHEHHe [I0CTOBEPHOCTb BBIBOJOB KACCALMOHHOrO
COCTaBa Cy/1a KaK Mo CHCTeMe BhIlLeyKa3aHHBIX JOKa3a-
TeABCTB, TAK W 11O UTOIOBBIM BBIBOIAM, OTpa)i(eHHblM B
KaccauuoHHOM pelieHni. Bosiee Toro, Mel FOTOBEI MPH-
3HATH 3TO pelleHre MPaBoCcyaHbIM. EauHcTREHHOE, B
YyeM MBI COMHEBAEMCs1, TAK 3TO B BOIPOCE O TOM, UTO, B
COOTBETCTBUM C HA3HAYEHWEM W CYThH) JAHHOMH dop-
MBI Cy1e0HOM MPOBEPKH, CYJ, KACCALMOHHOW HHCTaH-
oA npOBepﬂn H OLEHHUBA/T UICKTHOYHUTE/IBHO CBOMCTBa
3aKOHHOCTH OKOHYATENBHOTO AKTA CYa, He BTOPrasichk
HH B cdepy daxTHueckoil ero 060CHOBAHHOCTH, HH
JOCTOBEPHOCTH MUIM JOMYCTHMOCTH [IOKA3aTeNnbCTB.
MmenHO B 3TOM ([oCIesHEM) KOHTEKCTe MBI He Oyem
CYHTATh, KAKOE UMEHHO KOMHYECTBO Pa3, M B KaKOM
CMBIC/IOBOM M HOPMATHBHOM KOHTEKCTE B AHATU3HPY-
eMOM aKTe CyJa MPHBEeJEHBI TeKCHYeCKHe KOHCTPYK-
UMM «JOCTaTOYHO 060CHOBAHHO» MITH «JOCTOBEPHO.
He Gyaem yTBepaars CyGBEKTUBHO M TO, YTO B JIaH-
HOM OMpeeneHHH CYI0M KaCCALMOHHOM MHCTaHLMH
cydetom 1 HaocHoBe cT. 87, 88 YITK Pd, no cytu, aana
CaMOCTOATE/IbHAS. OLIeHKA [0KA3aTeNbCTB, MOAAep-
KAHBI WM OTBEPrHYTHl MOTHBBI MPHHSATHS TOTO WK
WHOTO PeLueHus Mo Jeny.

Bo3MOkHO, MpOBEpKA OPUAHMYECKON CTOPOHEL
npUroropa BepuULHPYeTCs TONBKO MPH MOMOLIM
YKa3aHHBIX KaTeropuvii U CPejCcTB, Hero HU JOKTPUHA
POCCHIHCKOW YrONOBHO-MPOLECCYANBHOM HAayKH, HH
[Tnenym eie He o§ocHOBaIM B AocTato4qHOM mepe. K
BO3MOKHOM JOCTOBEPHOCTH MOC/AEeJHEro BeIBOJA HAC
«MOATONKHYA0» U TO, 4TO (B M3y4eHHOI BeIGOPKe) 1o-
I0GHBIe TeKCHYeCKHe KOHCTPYKLIMK HCIONB30BAHEL B
MOJAB/ISIOLIEH YaCTH KaCCAlHOHHBIX onpe,u,EHEHuif‘i“.

S MCKMIOMHTENBHO paMKN JIAHHO paboTsl He lal0T HaM
BOSMOKHOCTH CTONB JKE JIOCIOBHO TIPUBECTH (PAKTHMECKYIO
CTOPOHY KaCCAIMOHHBIX PelieHit 110 UHBIM YTOZOBHBIM fle-
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[Tpu 3TOM B OHEX PELUeHHAX CYJ, KACCALMOHHOM HH-
CTaHLMH MOYUTAET 3a §1aro0 OroBOPUTHCA B BOMPOCE O
TOM, 4TQ, B COOTBETCTBUM ¢ OYKBOIT 3aKoH,a OH Honee
He npoBepsieT GakTHYeCcKOil CTOPOHEL MPUTrOBOPa™; B
APYTHX — PHUTYaIbHOE o0palieHue K 3ToH dopmyne
“CKPOMHO» OMYIUEHO, XOTA NEKCHYeCKHe KOHCTPYK-
L «OB0CHOBAHHO» U «(IOCTOBEPHO» B HUX JOCTATOY-
HO BECOMO MTPHCYTCTBYOTY,

flBnseTca M1 JAHHBIA aATOPUTM JEHCTBUIA U pe-
WEeHHH CyJA KaCCAUMOHHOM HHCTAHUMH (axTie-
CKOU «peaHuMaupei» anemIAlUOHHOrO MpejMeTa
NPOBEPKH MK NIHIUL TBOPYECKOH HHTEPRpeTaurei
paswsacHeHust [1neHyMa, COrIacHO KOTOPOMY MPH Ha-
AHYMKM B KACCALIMOHHOM kanode ykazaHWi «Ha A0-
NyLIEHHbIE CYJ0M HapylieHus Yroa0BHO-NPOLECCy-
ABHOrO 3aKOHA TMPH WCCAEIOBAHHK HIH OLEHKe 10-
KazaTensCTB (HampuMep, 00OCHOBAHHME TMPHIOBOPA
He,ﬂ.OHYCTHMBlMH ,ﬂ.OKaaaTEﬂI’:CTBaMH), NMOBAWABLUME
HA MPABH/IBHOCTE YCTAHOBIEHUS CYI0M PAKTHYECKHX
00CTOATENBCTR Ae/1a K MpHBeLLHe K CyaeOHOH olmb-
Ke, TaKWe J0BOBI He J0/KHBI OBITh OCTaBAeHB! He3
MPOBEPKH», — BOIMPOC [TPABOCO3HAHMS KKIOr0 U3
vccneaoBareneid. PapHO Kak 1 Hepeaxoe 0G0CHOBaHHE
TOro, 4ro noaedHas GopmMa KaccauHMOHHOMH MPOBEPKU
BMOJ/IHE COr/IACYeTCsl € CaMOOBITHO-POCCHHCKHM [10-
HHMaHHeM QyHIaAMeHTaIRHOTO TpaBKa res judicata.
B maHHOi CBA3M MBI B PHHLMIE HE CKJIQHHBI HABSA-
3BIBATH CBOM CYIKAEHHS O MPHUHLMIHATBHO HHOW POIH
e res judicata B MHBIX TPABOBBIX CHCTEMAX.

[1peanonoyim, ykasaHHast akTHBHOCTE CY1a OTHA-
CTH BBI3BAHA TEM, YTO MPH OGBEKTHUBHOM OTCYTCTBHH
CylLecTBeHHbIX/DyHIAMEHTA/IBHBIX HAPYLLIEHHI 3aK0-
Ha KaK eJJMHCTBEHHOT0 OCHOBaHUWsA 0OHOBNEHHOM Kac-
CaUMK YKA3AHHBIH Cy/I, TIPOCTO BBIHY¥/AEH 00 PALLATHCS
K BCECTOPOHHEW TPOBEPKe MPABOCYJAHOCTH OKOHYA-
TE€/NbHBIX AKTOB Cy,u.a. OﬁeCﬂe‘{lleaﬁ B UTOrE€ €AMHCTBO H
3¢pderTHBHOCTE Cy1eGHOM 3aLUMTEL, COCTOSIHHE 3aKOH-
HOCTH W mpasonopsaka B crpaHe. COOTBETCTBEHHO,
s obecriedeHHst CToAb «TMpaBeJHOM» LETH MOMXKHO
HECKOJIBKO M «OTCTYMHTB» OT mpaBuia res judicata.
OpHaro 3aJ3JUMCsA BOITPOCOM, CTO/B /TH YK PEIKH H
«He}’C'I'aHaBﬂlleaeMbl » KaCCAMOHHBIE OCHOBAaHWA, IO~
3BOJIsIIOLME Tipeoaonets res judicata®? Jlns oTBeTa

aM U B OTHOHICHUW MHBIX OCYHCGICHHBIX, B[[pnl[(.’,\d. yKagamH-
HOE BIOMIE MoHeET OBITh BepuBUIHPOBAHO MITLIMK HCCIIE0-
BATSIAMM CaMOCTOSTEBHO.

“ O, manp.: Kaccammnonnoe otpefenieniie o1 12,03.2015

No 18-VI[14-65; o1 24.02.2015 Ne 18-VJ115-2; o1 17.02.2015
Mo 66-Y][14-3.

7 Cwm., manp.: Kaccaronnoe oupenenenne ot 18.02.2015
Ne 4-V]114-20; or 29.01.2015 Ne 71-0O15-1; or 25.03.2015
Ne 4-015-1; o1 03.03.2015 Ne 13-VJ[15-1; o1t 26.02.2015
Ne 49-015-1.

0 VKasaHHoe TPeoKeHe Jerko OlpoBepraetes pe-
SYABTATAMUM M3YMEHHON BRIGopKY, 160 HMEHHO peaibHbIC 1
CYIECTBEHHBIC HAPYUICHIS! 3aKOHA CTaM OCHOBAHUCM O1-
MEHBI/ M3MEHEHIST OOIBIIMHCTEA U3 MYHCHHBIX AKTOB TOH XKe
Cypebnoit komnernm. Cat, natip.: Kaccanmonnoe onpesienenue
o1 26.02.2015 N 11-V/[14-28; or 05.03.2015 N 11-V/[15-1;
or 11.03.2015 Ne 41-Y]I15-2; o1 03.03.2015 Ne 69-V/][15-3;

oT 31.03.2015 Ne 30-V/[15-3; o1 20.02.2015 Ne 49-V][14-36;
o7 25,02.2015 Ne 11-19-14-29,
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HA 3TOT BONPOC OGPATHMCS elie K OIHOMY M3 pelle-
HUI TOH e cyaeOHOoi MHCTaHU M. MBI HIMeeM B BHAY
onpeaeneHue Ot 19.03.2015 N¢ 2-Y/li5-1cm,

B kaccauponHoit swanobe ocyxennsiii C. npocur
00 oTMeHe MOCTAaHOBAEHHOTO B OTHOLIEHWH HETO, B
COOTBETCTBHH C 4. 5 CT. 247 YITK P®, npurosopa u na-
[IPaB/IeHHH [Jie/la Ha HOBOe cyaedHoe paccMOTpeHHe.,
KaccaupoHHas HWHCTaHLMA, MPOBEPHB MaTepHANbI
YI"OJ'IOBHOI"O Aena, CHUTAeT BO3ZMOWHBIM COrMaCUThL-
Csl € JOBOJAMM JKa/100bl, BEPHO CChUIASICE HA HOPMBI
4. 2 ¢T. 40115 YITK P&, cornacHo koTopsiM npurorop,
MOCTAHOBAEHHBIH B 3A04HOM NOPAJKE, MOAJEKHT OT-
MeHe 10 #ano0e OCyKIAeHHOrO WK ero 3alUTHHKA,
a Jeno HamMpapiAeTcs Ha HOoBoe cyaebHOe paccMo-
TpeHue (Mo nepBoil MHCTaHLM) B 00LLIeM MOpsaKe.
B naHHOM ciyuae MBL HMEeM Je0 He CTOABKO C Ha-
NHYKEM CYLIeCTBEHHBIX HAH (yHJaMeHTaIBHBIX Kac-
CAUMOHHBIX GCHOBAHMH K npeoaoaeHnio res judicata,
CKOJIBKO C BECOMOM [MPOLLeCCYaNbHOM rapaHTHeid,
MPH3BAHHOH 00eCneyrTh KOHCTHTYLIMOHHOE MPaBo
Cyae0HOI 3aLL TRl TEM OCYHAEHHBIM, KOTOPBIE ObUTH
MPHU3HAHBI BHHOBHEIMH M0 MPaBH/IaM CygeOHOro pas-
GuparensCTBa, Peanru3yeMoro B 3a04HOM MOPAJKE.
Ha atom cofcTBeHHO MOXHO OBIIO GBI H 3ABEPILIHTE
aHa/iM3 JAHHOro cyAeGHOro aKTa; OgHaKo oG paTumMcs
K OTAENBHBIM JOBOJAM, OTPAXKEHHBIM B €ro omuca-
TeNBHO-MOTHBUPOBOYHOM HACTH.

Kax koHCTaTHpyeT Cyfl, KacCALHOHHOH MHCTAHLHK:
«BEPAMKTOM KOLIEMMH MPUCKHBIX 3aceaTenei oT 16
despas 2012 roga C. npU3HAH BUHOBHEBIM B OPraHH3a-
LIWH MOKYLUEeHWst Ha YOMICTBO B, U3 KOPBICTHBIX MOBY K-
Jenuii», M3 mpeacTaBaeHHbIX MaTepHaioB, POAO/Ha-
eT CyJl, «yCMATPHBAEeTCs, UTO CyaedHoe pazbuparens-
crBo B otHowenuu C. v [l npoBegeHO B OTCYTCTBHE
MOACYJMMBIX HA OCHOBaHHH 4. 5 CT. 247 YTTK PO B cBsazu
C MX YKJIOHEHHEM OT sIBKH B Cy/». B Hacrosiuee Bpems C.
3agepxan u Haxoautes B OKY CHM30 YOCHUH Poccnu
o ropoay. [1py aaHHBIX 06CTOATENBCTBAX MPUTOBOP B
orHolueHHH C. MOAIeXUT OTMEHE, A I8N0 — HarpaBe-
Hit0 B Bonoroackuii 0o61acTHOM Cy, HA HOBOE PAccMO-
TPeHue, B X0/Ie KOTOPOro 1 OyayT npoBepeHsl A0Bo/b! C.
00 ero HeBMHOBHOCTH,

Bosgep:unesa oT (BnonHE MOHSATHEIX) IMOLIHIA,
HO pa3Be JAeHCTBYIOWME YyrOMOBHO-TIPOLECCYanbHBIH
3daKOH ﬂpeﬂoc’l'aﬂ]lﬂe’[‘ BO3MOKHOCTB peanusaupm 3a-
o4HOro cyaebHoro pazbuparebCTBa MpH paccMoTpe-
HHM Jlefa B CyJe C y4acTHEM KOIETHH MPHCAKHBIX
sacegareneit (pasz. XII YIIK P®); ocobenno ecnu
y4ecCTh, YTO 3TOT NOPSAJIOK MOKeT ObITh pean30BaH
eJMHCTBEHHO BO/ei OOBMHAEMOro, CBOEBPEMEHHO
BBICKA3aHHOWM M OKOHYATENbHO MOATBEKIASHHOH HA
npeaBapyUTeNBHBIX CAyluaHusax. [Jo 03HaKoMIeHHs C
MCCeayeMpIM onpeaeneHremM cyaeGHOM Komaernuu
HaM, BO BCIKOM Cilydae, He ObLUT U3BecTeH noa00HEIi
opuandeckuii kadyc. Orcroga CToMb yAUBHUTEIEH
JJISl HALUEro MOHMMAHMSA BEPAMKT TPHCSKHBIX B OT-
HOLIEHHH BOOOLLE «HE [TPUCYTCTBYIOLMX» MOACYAM-
MBIX. Y NPUCSHHBIX, CMPOCHM, BOOB1LE He BOIHHMKIH
BOMPOCKL: «KOTO OHU COGCTBEHHO CyaaT»? CTons ke
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COMHHUTENBHBI MOAXOABI KACCALIMOHHOM MHCTAaHUMMK, 3. Jlukapes M.C. O6 0CHOBAHMSX HCPECMOTPA IPHTOBOPOB,
NETKO YCMOTpEeBLIEH (bopmanwoe OCHOBaHUWE 1151 OT- OIpEIeeHnit i um."r;umuucm‘-_n-’s CY/Ia B KaCCarnuoHHOM U
HasopHom topsike /f Poccnitckas e, 2014, No 3,
MEHBI MMPHroOBOPa, BCTYNMHBLUEIO B 3aKOHHYH CHY, C. 35-38.
W HAMpaB/IEHHA AeN1a Ha HOBOE paccMoTpeHue, U He 4. [uxaper W.C. [lonstue «pynpasenransioe Hapynie-
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