
B raopvecree r-aHca Kerugena Bonpoc o roJrKoBaH vjl4, KaKKaxercq, hrpaer BTo_pr4uHyro ponb, - MOXHO CKa3arb, rrro 3TO (MaprhHarbatti l , p,na KersseHa uonpol.B ceoei nepeofi eaxHofi TeoperhKo-npaeosofi pa6ore *ocH'oeHsre npo6leHasr yre_HVe o rocyAapcrBeHHoM flpaBe> KenuseH He yAenLln BH'AMaHne eroMy Bonpocy.lHpxHo 6stlo xEars 1934 ro4a, qro6sr yBLr,qena cBer crarbr noA HasBaHheM (o Teo-pt4Ll TOnKOBaH'Asr;2 B ToM xe roAy nofiBt4rocb nepBoe vSEaHVle nLlrctoro yqeHr4go npaBe), B KOTOpoe BKrl[OrJeHa KoporKafl maBa no oroMy Bonpocy. Tarxe 
"nuaya,orMerhrb, trro Ha3BaHHbre crarbfl v maBaB KHr/re paccMarp4Ba|oT npefiMyulecrBeH_Ho npo6levy npo6e-noa B npaBe. Bo eropov trcAaHVlrA ulr, 'croro yqeHr4' O npaBe>TOrKoBaHhrc nocB'u-leH rrus ue60rsu.rofr paS.qen Ha A'xrlhry crpaHhq, noMeuleH_r-rsri l s nphnoxeHfie B KOHr-r,e pa60rur, Bnpovev, B 'TOM pasAene lDKe He nor,HrlMa_ercr  Bonpoc o npo6enax.3

f1o-ergrvoMy, corqepxaHhe orrlx He6onsrurx MarepraroB ne 6yger clopnphsoMMs qv-rarerei, sHaroN4btx c rJLtcrbtM yveHheM o npaBe vrrl xorfl 6st c anrnocaKcoH_cKt MVl ,tr,ofipr4HaMh rorKoBaHVg. xotg SAecb ecrb HeKOTOpbre ornr4qua. Hanpv_Mep, ecnh a o6st'{Holv cnoBoynorpe6neunu <ayfeHThrrHoe ronKoBaHr4e> ogHaqaerTOnKoBaHhe reKcra ero aBTOpoM, TO y KersseHa noA srhM TepMr4HOM pasyMeercfiTOJTKOBaH,.  co cropoHbr npaBonphMeHhrerbHoro opraHa.  Ta<xe o6ut , ruo 'u"np; ;o rojlKoBaH14h paccMarphBaerctl Bo BgauMocBsgr1 c cyAonpofi3BoAcrBoM, TorAa KaKgrn KensseHa ro,rKoBaHr{e <no Heo6xognvoc'4 C.npqxeHo c npoqeccoM flpaBo_npzMeHeHhf i  B eFo ABhxeHHH Or aurcuei l  r  60ree Htasxoi  cryneHf i>.  Ho err  pas_ntAqvs B KoHl{eilryarbHor!,r annapare HhKor4M O6pasov He npenffTcTByror BbrBo.o,yo roM' 'rro KersseH npHMeHqer K STOMy KnacchriecKoMy Bonpocy KrroqeBbre ,4Aer,
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Ke'nuseH, Teoput rorKoBaHuc 14 crpyKTypa npaBoeoro flopngKa**

* Tponep Mnruens - no'jerHui npo$eccopl"Ftr4BepcHTera I-lapr,rx-10 Harrep (f1apr,rx-vecr).** Troper M' Kelsen- Ia iheorie oe l'inierpre-,aton et la s:ruciure de I'ordre juridique // Tro-per M' Pour une theorie juridique oe t'Eiai-CIr" ts9a. p. 252-266-. - IiJp"onu"-oHbri BapraHrcrarbh 6str onv6ruxoBaH. B:'Troper,vl. kerien. la rneorie oe r;iii".piEt"tion et la structure del'ordre juridiqu6 yl Revue rnterndtioniie' iu-p]-r,r"sopnie. .r981. 
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1 Kelsen H' Hauotoroblemederstaaisrech-;siehr"e. ena,irckeltausderLehrevom Rechtssd-tze.  2.  Auf l .  Tubingen,  1923.
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3 34ecs Mbr r-rr4ThDyeM TeKcr BToporo ,,3qaHrrF cori!acHo epaHgy3cKcMy nepeBo,qy LUapnre ieeHvaHa (Da l loz ,  1b62) .  
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Kacalou{hecs crpyKryipbl npaBoBoro nopeAKa. v1gen, corracHo roropofr HOpMa ffB_r'ercfl 3HaqeHheM aKTa BoreHsbFBreHhfft npHBOEr/T x 4pyroi i lAee: caMo rojrKo_BAHL'E FBI'IETC' AKTOM BOJlh, A HE AKTOM NOSHAHHfl: TEM CAMbIM NONYHACTCq PA3-AeJieHXe MexAy ayreHThuHblM H HayLtHbtM TOttKoBaHHeV. paeHsrv o6paeov h orKa3oT TparqhqhoH noil aHTVHoMvlu MeXAy npaBoTBopr.t ecrBoM h flpaBonph M eHeH fi eMBbl3blBaer K xl ' l3Hh BblLueynoMtlHyryo HAelo! cornacHo roropofi ToIKOBaHhe 
"onpr-xeHO CO BCeMh cTeLngMU npol{ecca npaBonpHMeHeHfig.

hrax' relsgeHoBcKas reop!4f; TonKoBaHHn Moxer 6srru cee.qeHa K HecKonbK?rMnojloxeHhgM:
a) TonKoBaHi4e cocro,T B ycraHoBfieHNH CMbrcra nphMeHseMoi HOpVur;b) np,veHneMa' HopMa ocratsr'er (eo.nuHo HrH HeBorbuo) vHoxecrBo Bapil-AHTOB TOJIKOBAHHB, B OCHOBHOM NO NPHLIHHE HEOAHO3HAqHOGIh NLIHTBLACTN'IECKOIOcMbtcra cavofr HopMbt:
c) neo6xog'Mo orr'r{arb ayreHT,qHoe rorKoBaHrae (co cropoHbr npaBonp,Me-HHrerbHblx oprauoe) H HeayfeHTut{Hoe (co cropoHur rracrHbrx nv\u a oco6euHocrrco cropoHb{ npeg,cratsHreneh uayxn o npaee);
d) neayreHnrvHoe_{n-nx naylr+oe) ToJrKoBaHhe BcKpbrBaer pa3nhqHbre Bo3Mox_HHe sHaqeHrn npNl,refuner.*or.i noDvur:
e) ayrenrruHoe ronKotsaH'e cocrorr e eur6ope Mex[y MHoxecrBoM Bo3MoxHbrxsHauenrfr' BcKpuBaeHbJx B XorE,e HayqHoro ToJlKoBaHklt; TaKoe ToflKoBaHfie TBopr4TnpaBo, Aaxe ecfiH OFiO fiDHBOAHT TOJlbKo K cosAaHhn ,,HRABVlEya,.',bHbtx HOpM; no_STOMyAaHHOe To.nKoBaHre ecTb aKT BOJtt4, a He no3HaHhfl;
f) ne cyu4ecrByerraKoro t"{eroAa ronKoBaHhs, xoropufr no3Borhn 6sr ycranoerru< t/ CTl4 HHOeD TOI KOBaHHe
PaccnaarpuBaeMac reopHg KaK TaKoBaq HhKaK He Morr,Br4pyer KoMMeHTaropoBvnh KpnrnKoB Ha ee HccteAoBaHre. oHa AeMoHcrpt/pyer Mano oprArvl1anbHocrL4 nocpaBHeHh' c raK HasbrBaeMbrMh <yrvnvrapvcrcKt/Mt4> teopunuu.a Bvecre c reM,ecrH BcMorperbctl B Teopuro rottKoBaHhq, co3!,aHHyro BeHcKl4M MbrcrhrereM, Toe Flerz ects Mecro 14 H'aHCaM , u cna60crnnr. Kpove Bcero npo*u-, 

"y,rt;;;;y";co6rasu Hcnorb3oBarb ory Teophto AnF Toro, , lro6ut nepefiHaqfiTb Kerb3eHoBcKyloKoH l{enqhfic crpyKrypbt npaBoBoro n opngra.s
Bo-nepsux' B H3roxeHhr KersseHa cneAyer pagnilL{arb o6terr ro,rKoBaHhfi!craryc opraHa rojrKoBaHhrr h pesyflbrarbr AeRTenbHOCTh no ilcroflKoBaHh}o.
comacso KersseHy, o6uerrov roflKoBaHrfl f lBflqercs He qro uHoe, KaK caMa npk-MeHFeMaF HOpMa' Kaxercr, 3Aecb ilrHopr4pyercn Qarl roropurrz e rpaAxrlr,roHHOfiKOHqenll,14 npeAoTaBnfier co60i Manylo nocbnKy cr4rrorrl3Ma cyAoroBopeHrn. cy_Abe cneAyer He ro,rbKo onpeAeflhrb, no.qnaAaet nu ne<uilQarr no4 .AHy t/3 KareFo-pri, npe.qycMorpeHHbrx HOpnaofr, HO r (npexAe acero) ycraHoBr4Tb, hMen rh Mecroeror  garr '  Ecru '  uanp,Mep,  HeroBeKa o6ehHqor u;or , ; ; ;  oH 3BoHr/ ,  h3 ref le_@onnoi l  ra6ruur  c  HcnorbsoBaHheM HeKoero MaHeBpa,  nogBonnBLUero eMy He nra_Thrb 3a rele$oHHOe coeAfiHeHile, TO nepe.q orBeroM Ha Bonpoc o roM, noAnaAaer

' f1o eupaxeHrp Mu-Lue n-n Bunnea (vitley M.l- interpretation dans le droit // Archives dephilosophie du droit. T. 17. p. 4). 
"-" \ " ' '

5 Mu BblHlD{<AeHbr gAecb Bo3Aepxarbcq or hgyveHTq nporrlBonocraBreHrq, Koropoe Kenb_seH Aeraer Mexny no3HaHheM h eorefi. 3ro nporreonocraBreHne HeAocraroqHo pacKpbrroB CooTBercrByrou{efi maee .rJr,rcroro yr.reHhg 0 npaBe>, xorl u nex,|r B OCHOBe eceh <*wru.
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TTPABO 14 Efo v\TEPnPETAT_lr4t4

nvt ta<oh MaHeBp noA npe&ycMoTpeHHbre yronoBHbrM KOAeKcoM npil3HaKh Kpaxilurlu MOW'HHLIT{ecrBa, neo6xo4'vo ycraHoBt4Tb, qro Qarr taroro MaHeBpa uoooqJhMer Mecro 11 rlro oror MaHeBp coBepuJhn hMeHHO O6ehHser\4s th. Ta<an onepall i lgtl cocraBtlger corqepxaHre cy4e6Horo pelueHhff. B rov cMbrcfle, roropsrrz KeruseFtBKnaAHBaer B 3TO noHflTfie, peqb uger o6 aKTe Boneh"o"un"nr". l1o4o6nufi arrB KaqecrBe ronKoBaHilg npaBa npeA.TaBnffer co60il pe3ynbrar Qa<rrrecrorT nes_TerbHOCTr4 'praHa ayreHTrqHoro roJrKOBanun (uanpuMep, Korfleri lh nprcqxHbrxB yrofioBHOM npoqecce). [ l0erovy opraH ayreHThqHOro ro,rKoBaH ne vMeerBo3MOX_Hocrb co3AaBarb npaBo. 34ecs npaBorBopuecrBo Moxer ocyulecrBnsrbcs He ro,rb-KO nyreM OnpeAeneHVn nvHrBtACTr4qecKOro 3HaqeHr4' 
"a*o"i, 

HO r.4, CKaXeM, nyreMHenphMeHeHrn no.qo6Horo 3aKoHa. Taruu o6paeov, ,o*no orMeHfiTb cMeprHyroKasHb' raxgsli l pa3 peuaq, .tto o6euFrqeMoe B coBepu:eHu n y6uilcteafl[Llo He co-Bepuano npecrynneHVe vNA Xe r.{TO ecrb cMqrqa}oqhe o6ctosreructea.ogHaro h'es, cornacHo Koropoil rveHHo nphMeHfleMa' HopMa qensetcq o6l_eKTOM TOJ'KoBaHilSr, Borynaer e a6con'orHoe npol,lBopeql,e c Kerb3eHOBCKr4M Onpe_AeJreHfieM HOpMbr. l- lo erovy onpe.4eneHhlo HOpMa ecrb nr4lub SHaqeHhe aKTa Bo_reh3bgBreHvin.6 Ecnu ronKoBarb SHarihr onpeAenffTb 3HaLreHr4e, TO HOpMa He MOXer6urru o6lerroM ronKoBar.,rq. o,re;r;"o 
"o"vpg""r 

npur"i""n""r"" r/Aeff, coilrac_uo roropoi MOXHO Onpeg,enrTb SHaqeHhe sHaqeHhr.tlecrHo roBopq, co3.qaercg BneqarreHhe, qro KersseH npeAr{yBcrBoBan ory Kph_rrry' B surlue.quei nocfle ero cMepr' pudo.u .,o6L; .Jo"pr" HopM> oH nr4ca,r:
"MoxHo roBopt/Tb o HopMe KaK o 3HaqeHr4h, nocKo,rbKy 3HaqeHfie aKTa Borefi3bqB-neHnq raKxe ffBnrrercF 3HaqeHr,{eM He<oefi HopMbr. o";";;;"r{e sHaqeHhff HopMblnpo6nevar[L{Ho, ecru Bbtpaxarou]ee HopMy nv'rB*crL4qecKoe BblcKagbrBaHhe HeRCHO' QyHKr-rr4e ronKoBaHuA COCrOvlr KaK pa3 B OnpeAeneHHh SHaqeHrn AaHno* nop_wUr. . .  Taxoe rorKoBaHhe orBeqaer Ha Bonpoc o roM, KaKOBO Xe roqHoe 3HaqeHueTex c,roB' Koropbre Bbrpaxanr HOpMy. Ho cauo oro SHaqeHLle (3HaqeHre HOpvur)ortlt4qaercF or SHarJeHHg roro aKTa BoJreh3bfiBfleHfig, o KoropoM hHocKa3arerbHoroBopgr' rrro oH "co3gaer" HOpMy, - TeM caMbrM roBopt/Tcg, qro HopMa ecrb eeco6creeunoe 3HarJeHre, T' e. SHaqeHhe AaHHOro aKTa Bofleil3b'Br eH,Afr>>.7Ho gauHOe pasrhr{u'e Mex*y aKTOM B'reh3bflBreHufl, HOpM oh, c og,oilcropo-Hbl' h SHaqeHheM HopMbt - c gpyrofi, He Bbr.qepx,Baerctt B paMKax caMoro q[croroyqeHrF o npaee.g

6 Hopva FBrqerct l  <3HaqeHneM HeKoero aKTa,.c-nor,ou-lbto Koroporo HeKoe ycnoB!4e 3a-npeureHo, pa3peueHo Hrlr4 Ao3BoreHo" (Kersen H. ineoii, pilr"iiiirih. z 
"0. 

F;r,,1#2.F.;.7 Kelsen H. Ai lgemeine Theorie der Normen, wien, -1979. 
s. zz1 .- Bnpo.{eM, MoxHo or-Merf iTb, Llro, BOnpeKil  BCeM OXrAaHnRu, Kelusen ynorpe6lnerrepMLlHbt <cMbtcl> t4 <SHaqeHre>(Si n n, Bedeutu n g) xarc paBHosHaqHbte.

8 Te arrut Boreh3bgBreH,4tt '  Koropbre Moryr [Merb gHaqeH!4e HopM, HanpaBreHbr Ha ro.'rto6ut eutsearb onpe'aereHHoe noBeAeH!4e rperbero nu4a (Kelsen H. trreorie pure du droit.P. 6): uapuauA A xenael ttoooi'gpJ-*r''innirrp,e ee, iebs r; ^n^ ̂ ^r,*o6paeorv. Ar1c noMoUlbro KoropoFo Bblpaxaercq.qaHHaF Bon4 npu onpeAeneHHbtx oocroFTelbcrBax MoxerhMerb 3HarreHhe HopMbr, r. e. oH .o6uerrileHo" 6tri;i;;;;;";;;;;;A;or.rxeH eecru ce6n rar,KaK eMy npeAnucblBaer A' o6parrMctt K TepMLtH onorvr '  caMoro KersseHa: B TaKoM cryqae HecneAyer npocro roBopr4Tb, 
_qro oA xovel vro6ur B eer 

"uo" 
i", ,nr"ino,, oopasovru. HvxHoroBopr4rb: nA xoqer .rro6ur B ,qorxeH osin olieecr vt ce6a r", ^ni ,nn v o6pasou, . Ecnvr uc_nonb3oBaHHbteArepvNHul HetlcHbt vecnl4nooroMyHenoHqrHor KaKAonxeH eecrh ce6q B, to.

I r:xrroAirrxr upAgA {ur+/w.LAuJ_MEDtA.oro}



TPOnEp M. KE[b3EH, TEOqbfl.TOIIKOBAHI4, ,{ A IIPABOBOTO

trcrtl Bblpaxaoulee HopMy npeAnoxeHre HeFcHo, TO oyHKLlHq rorKoBaHhg 3a_KflDqaercfl He B onpegeneH4n 3HaqeHhfl HopMbl, KaK out/6oLrHo nonaFaer Kenb3eH,a nvu,b B onpeAeneHLlt4 3HaLreHVq roro npeAnoxeHht, Koropoe Bbrpaxaer HopMy.Ltastun cJloBaMH, o6rerrou ron*o""nr" f iBnrerc' He HopMa, a reKcr; nph oroMHeBo3MOXHO npoBecrH pasnHqHe MexAy sHaqeHr4eM u coAepxasrev rercra. r-rocroBaM caMoro KerseeFla, HAeR HopMbr noApagyMeBaer, qro AonxHo hMerb MecroonpeAeneHHOe noBeAeHhe H qro ronbKo roflKOBaHhe reKCTa no3BOrffer !cr?HOBt4To,KaKilM xe AonxHo 6ulrs ero noBegeHhe.
To He.qopasyMeHL{e, B Koropoe Bna4aer Ke-ns3eH, rerKo o6tgcHrzrvto. c ognoficTopoHbl, oH He MoxeT AonycTHTb roro, .rro6sr o6rerrov ,on*ouunr" 6srl rercc1nocKonbKy raKaq nocraHoBKa Bonpoca nphBena 6u ero K !4Aee, comacHo <oroporzHOpMa (r. e. snareure rexcra) onpeAen'ercrr He aKTOM BOreHsbeBJreHHrr, ocyl4ecr_BrffeMbrM COmacHo Bbr.recrorrr4efr HOprrae, a aKTOM TOnKoBaHHr. C apyrofr cropoHb,,Kelssen He Moxer yrBepxAarb' t lro KoHKperHoe 3HaqeHtle aKTa BorexgbflBneH,firqaHo Ha MoMeHT ocyu{ecrBneHhq raKoro aKTa, _ gro nonoxeHhe oKa3arocu 6urB nporr4BOpe,nv cugeeil cosIr,aHfi 'r HOpMbr B npol{ecce rorKoBaHnfl.B xoHqe KoHqoB' -Kersee' nu ro*"i orox^ecrBl4rb HopMy H TeKcr, nocKonbKy3To osHaqalo 6u Bo3Bpar K Bonpocy o pagruqvvi MexAy aKToM BorehgbrBreH,n'h 3HaqeHheM STOro aKTa.

cne.yer nphBec'i AoBorqbr h B 3au-lhry KeruseHa. frprveru Bo BHhMaHhe, qroo6rerrov roJlKOBaHhR BbrcrynanT (Te croBa, KOTOpbre Bbrpaxalor HopMyr, r. e. o6t-eKT TOTKoBaHUA _ He caMa HOpMa, a TeKcT.
Bo-eropax, He orKasbtBagcb or yrBepxA ell4fl oroM! r{To ronKoBaHhe neo6xogn_MO npu npuMeHeHilU nn60h npaaoaofi HOpMbr, Kelsse*, no cyfh, pacclDKAaer hc-KJltoti l '4TenbHo o roM TonKoBaHLlr4, Koropoe ocyu{ecrBtsercff BepxoBHbrMr4 cyAaMr{.flpu erov oH He o6paulaer BH.4M aHVA Haro oco6oe noroxeHre opraHa, aKTbl roJr_KOBaHhtl KOTOporo Moryr no4BeprHyrbcfl npoBepKe il h3MeHeHhp. pevu ryr MoxerIAATU KaK o Hr/xecroffu_leM cyAe, tarc u o6 a4MhHr4crparhBHoM opraHe.PasyHaeercR, Hhxecroqulhe cyAbr v aEMVHVCrparhBHbre opraHbr raKxe M.ryrocyu{ecrBr/Tb roJrKOBaHfie reKcroB, HO e rofi creneHil, 

" 
*oiopo, ,rx peueH,s MO-ryr 6utrs o6xanoeaubr, AaHHbre opraHbr AonxHbl npuAaBarb reKcry raKoe sHaqeHile,KOTOpoe 6yper rox.',ecrBeHHO 3HaqeHh,o, paHee BbrqBreHHOMy BepxoBHr,, 

"yaor,
vnvroMy 3HaqeHhlo, KOTOpoe cKopee BC.FO gal 6u eepxoeHuri cyA, ecrLl 6sr pac_cMarpuBa,' 3To Aero' Tarrv o6pasov, AaHHbre opraHbl oKasbrBarcTc, B nofloxeHu14,cpaBH',MoM c noroxeHVeM vHEvlBLr.qoB, Koropbre .qonxHbr noB'lHoBarbcfl npaBy.c roqxr 3peHt'lg raKux nHAu,'AAoB. npo'/BonocraBneHhe ayreHThr.rHoro ronKoBaHil'ToJrKoBaHhfo HeayreHThrrHoMy rlrueso rarofr-lroo nprrnlgiorT rleHuoc'a. MoxuoxapaKTeph3oBarb aKT TOJ.IKOBaHy,A KaKaKT BOJ.reH3b frBneHvll_ e roi creneHn, B KO_ropotT 'qaHHble opraHbl MoryT ceo6ogHo eur6nparu Mex^y MHoro'hcreHHbrMfi 3Ha-qeHUfMV CooTBercrBybulero reKcra Anq roro, ,.rro6sr uo,"""r, B pe3ynbrare HeKoeclDKAeHre. Og,uospenaeHHo aKT TorKoBaHn o 3 H a H h r, n o cKon b Ky .r,a Hn br e o p ra H br " ;:;"Y#:; "1""i:?r":??:ftr ?;ff ilrl #;orMeHbr rx pelueHr{n) esr6paru ro 3HaqeHhe, KOTOpoe p<e 6urno onpeAeneHo Bbr_r.uecToq u_lt/ M OpraHOM.

oqeBfiAHO, H.BOsMOXHO CKa3arb, qro aKT CO CTOpoHbr A osHavael vro B 40rxeH eecrh ce6qTeM unt uHurv o6pasoM, 14 qro 4anHuri axr o6naAaer 3HaqeHr4eM HopMbt.
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TIPABO I4 trO '{HTEP|FETAIT'flI

B xoHeqHorra crlere, Keflb3eHoBcKoe npo'4BonocraBreHLre ayreHThqHoro h Heay-
TeHT,{t{Horo roJlKoBaHhtl AaneKo or FcHocrn. KensseH nLi[uer, riro ayreHThqHoe rofi-
KOBaHre co3Aaer npaBo; npH oroM oH HMeer B Br4Ay He rojrbKo ronKoBaHhe e Qopve3aKOHa Vnv MexAyHapoF,HOro AoroBopa, Ho H TaKOe rorKoBaHr4e, KOTopoe vcxofLt|-r<or co3.[,aou]ero npaBo opraHa' Aaxe ecrH oror opFaH TBopr4r npaBo ronbKo AncKoHKperHoro rqena' T. e. KorAa opraH cosEaer BceFo Jrr4r.ub t H}tA}VilyanbHyro HopMytAnv xe HaJlaraer caHKqHho".e

hrar, no KeluseHy, opraH npaBonphMeHeHH' (Hanprvep, cy4) cos4aer ro,tbKot/1H AvtBIA Ay anbH bl e H op M bt.,{.n n cosg aHVA TaKVlx u opv H eo6xogr4 M o ron Ko BaH h e re K-
cra, oAHaKO CaMO nO ce6e no406Hoe rorKoBaHHe eule He rBopr,rr HopM. HO ,lro npu
TaKhx ycroBLlgx no3BotlqeT FOBOpt4Tb, IJTO 3TO TOTKOBaHVe OTnv!/aercF or roJtKOBa-
Hhfl HeayreHTLil'rHoro fi qro oHo ecrb aKT BOtierSbRBri euuq?

EcnN yreepx.qarb (co6creeHHo, oro h cneAyer 4elars), L{To ayreHThqHoe roJtKo_
BaHile caMo no ce6e uveer rpearrenurfr xapaKTep (n He roruro no nprrihHe roro,uro oHo npeAulecrByer cogAaHnro vlHEtABVAyarbHbtx Hopn,t), To H)DKHo KoHcrari4po_
Barb' rlro raKhM TOnKOBaHheM cosAarorc'- He UHAVBVAyanbHHe, a o6u1re HopMbr.

onpegen urb 3HaqeH he H eKoero reKcra, roropur fi ycraHaBn h Baer n pegnL.r caH fi e(He .qnn orp,enbHo BsgToFo aAHAIABLIEa unn He6o-nsurofr *areropvn novMenso o6o-
sHaqeHHbrx nuL\' a prn ueroeil KareFopHH lnq), snavur ycraHoBr4Tb HOpMy, Koro-pae Moxer 6urru eurpaxeHa B AaHHoM TeKcre h Koropaq ffBnFerce o6u+efr nopvofi.
Pasyveercn, wsgar;ulnh TaKyo o6qyro HopMy cyA hcnonbsyer ee A.nq roro, ,.{ro6ur
HsBreqb v*AttlB,Aya',bHyro HopMy, coEepxau{yrocs e Heil. Ho npra sroM cyA oAHo-
BpeMeHHo cosEaer npaBo, KaK MHHhMyM, Ha ABlc( ypoBHsx: oH r/3Aaer r,r o6qyro,
h qacrHylo HOpMy.

HanpacHo Bogpaxarb Ha ero, vro o6u1an HopMa, vz}aHHafr npfi noMou_rr, TorKo-
BAHNA' ' IBf l f fETCS NOPVOfi  TOIbKO NPi lMCHHTETbHO K KOHKPCTHOMYAENY, qTO OHA MO-
xer 6srru Tr3MeHeHa npfi HOBOM Cyge6Hour pas6,parerbcrBe, qro nphHaiqnexaulr4e
K AaHHoMy npaBoBoMy nopsF,Ky vHAVBvlEr;t He o6qsaFtst no,a,qhHfiTb cBoe noBeAeHfie
TATOIZ HOPMC. HYXHO OTMETUTb, I.ITO CCTLl TOIKOBAHL{E AACTCg BEPXOBHbIM CYAOM
no HeKoeMy KoHKperHoMy Aeny, To raKoe ro,tKoBaHhe raKxe npeAHasHaqeHo AntBCeX cxoxr4x Aen, Koropbre BosHhKHyf a 6ygyu1ev. B norssy sroro BbrBoAa cBil_
AerenbcrByer ro, uro-Huxecrosul,he cyAbt fi npfiHa"l,nexau{he .qaHHoMy npaBoBoMy
nopqAKy rpaxAaHe o6qgaHur co6nn4ars ory HopMy noA \ir-posoil ol,,rensr'p 

"_un^i(gnn cy4oe) unn nanoxeHlle HaKasaHhq 3a 3anpeu{eHHoe noBeAeHHe (gnn rpax-gaH). BnpoqeM, TaKoBo geilcrene Bcero cyAoroBopeHhq, no orHoueHuho K Koropo-
My Tpy.qHO npeAnOnOXr4Tb, t{TO OHO OrpaHfiql4BaeTcq cO3AaHheM TOJ]bKO VHAVBVIEI-
anbHbtx HopM.

B qerov nper,craBnflercs Bo3MoxHbrM r Heo6xogrirMbrM peKoHcrpyl4poBarb
Ker bseH oBcKylo reopr ro ron KoBaH hff cn egyhcu_lktM o6 pasov :

a) o6terrov rorKoBaHhe raKxe RBnstorcq earrsr;
b) o6lexror,a roltKoBaHhff FBnflercn He HopMa, a reKcr;
c) ror xoeaH r e ocyulecrBfi Fercq BceM il npaBonprMeHrrer bHbr Ml4 opraHaM h ;d) e ravecrBe ayreHThrrHoro .qonxHo paccMarprBarbc' ToJrKoBaHhe, p,aBaeMoe

cy,qoM nocle.a,nefi vHcra1t\vlv1, nocKonbKy 3,q,ecb co3AaercF o6ulas HopMa, KoropastA nBrnercg 3HaLteHfieM nphMeHqeMoro TeKcTa:

e lb id.  P.  46] .
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TIPABO I4 trO l4nTUpnpgrarrmn

3HaqeHue npr4MeHqeMoro l, lM TeKcra u ecnn raKoe SHaqeHne gBngercg He qeM
r4HbtM, KaK HOtiMoi, To orcrcAa cneAyer, qro ilMeHHO gaHHbrfi npaBonpilMeHilTefib-
Hbrfr opraH ilsAaer o6u{ylo HopMy, Koropaq onpeAenFer coAep)KaHhe Hilxecrosu{eil
HOpMbl, co3AaBaeMoil TeM Xe opraHoM . vlnawu cl.toBaMr4, ecrr,1 no4 3aKoHoM noHH_
Marb He aKT Borer4sbflBneHtAe 3aKOHOA,are ns u He ony6nilKoBaHHblfi B OonqhanbHoM
xypHane reKcr' a ry HopMy' Koropa' B AaHHoM TeKcre coAepxrrcfl, ToFAa nonyqa-
ercq, r{To t4sAaer SaKOH He SaKOHOAarerb, a cyguR.13 EC,nU e Kar{ecrBe raKoro cyAbn
Bblcrynaer eepxoeHuil cyA, Koropbtft voxer KoHTpon!4poBarb aKTbt rorKoBaHrq co
cropoHbr HXXeCTO9U{I4X CyAOB, TO BepxoBHsrfi cyA, or{eBilAHO, Lrsr0,aer o6ulyro uop-
tr'ty. Eonee roro, cfleAyer orMerhrb, r{To raKoe gaKoHogarerbcrBoBaHhe co cropoHbl
BepxoBHbrx cyAoB O6na4aer o6parHofi cunoil, nocKofibKy cyAbs npilMeHFer HopMy,
KOTOpylo oH onpeAenun c noMoulblo ronKoBaHIAA tArltA noA npilKpbtrileM TorKo BaHrAA,
r rev QarraM, Koropbte vMenv Mecro nocjle vf,AaHVg TeKCTa saKOHa, HO AO aKTa
TOTKOBAHH'I OTOTO TEKCTA.

flanee, ecflh saKoH onpeAenser co.qepxaHhe co3.qaBaeuofi cy4ue h uaguavtpy-
ansHoil HopMbt, To nor, 3aKoHOM noHrMaercn ue ue<nh saKOH, COS4aHHUT7 unutv
BracrHbrM opFaHoM, - peqb uAer'r4MeHHO O roil HopMe, KOTOpaF flBfiFercff sHaqe-
Hl/eM 3aKoHoAarenbHoro reKcra u KoropaF onpe.qeneHa caMuM cy4uei.

Ecrr xe MH pacnpocrpaHuM BbrBorq,br, cAenaHHbre no noBo.qy roJrKoBaHLtF, Ha
Bonpoc o geilcrerrerbHocrLt 3aKoHa, To Herb3q He 3aMerr4Tb oAHor-o oqeHb BaxHo-
To creAcrBhq. AKr Boreh3bsBtt eHVA MA aBTopa raKoro aKTa Moxer ,4Merb cy6uer-
ThBHoe SHat{eHne HopMbl, Ho aBTop raKoro arra 6yger cog.qarereM HopMbt, ToJtbKo
ecru oH cnoco6eu HaAerLlrb oror aKT r no6uertuBHbtM> 3HaqeHZeM, T. e. cAerarb
ganHsril arr uopuofr c ror{Kr4 3peHhfl HeKoero npaBoBoro nopeAKa. KenuseFt Aony-
cKaer qro o6lerrrBHoe sHaqeHhe HopMbr nBrsercfl KaK pesytbraroM coorBercrBr4fl
eroi Hopnau Heroefi Bbrluecroqu-lei Hopue, TaK il pegynbraroM Tofo, qro aKT Bore-
r,lSbFBreHuq 6uur coeepu.reH cortacHo npotleAype, npeAnilcaHHoft eurujecroRueft
Hopvo i .

Ho ecnu sHaqeHhe raKoro arra (nanpnMep, sHaHeHhe 3aKoHogarenbHoro aKTa)
onpeAeneHo npaBonphMeHr4TerbHbrM opraHoM, TO OTC0Aa Heils6exHo cneAyel
vro 4eicreurensnufi ophAl4qecKLtft garcoH ecru o6uerrhBHoe nocreAcrBr4e HeKo-
ero aKTa B TOM BilAe, B KOTOpOM ero o6uerrhBHoe nocneAcrBlle onpeAefleHo cy-
4uefr. lopughqecKoe 6srre saKoHoAarensHoft Hopuu' ne 

""ru 
cneAcrBre coorBer-

crBl'4fl eroil noprrlul KoHcruryLlvn-TaKoe6urue qBJrsercff cfleACTBileM TonKoBaHrR.

*:l?::,y,.1^r-?.qyg_Kelus.ql n.brrarcn onpoBep-Hyrb, Ho coBepureH"o OesycneLun;lKrt";;-i.Ljeneral I neory of Law and State' NewYork, 1961. P 153-155). AprynaeHraqran feluee"a nfiocr";Hhxecroru-laq HopMa npr,lHaAnexhrroMyxe npaBoBoMynopqAKy, qro u 60ree o6u-laq si*o"o_
AarerbHatl HopMa; nepBatl HopMa coorBercrByer BTopo[. Ho ecnr,r peueHLle cyAa npflHhMaercq
e noclegnei ilHcraHllt4tl, To oHo HeJvroxer faccuarpraearbcq KaK npon4Bopeqaqee eaKoHy,nocKonbKy t'lMeHHo sTor 3aroH 6ut.n o6terrov ayreHTHqHoro roflKoBaHhn. B Abicreurenono"t,reopLlR' Koropafl B KaqecrBe 14crr4HHorogaKoHoAarefir paccMarphBae-tor*v6urrr33r1;;|p;;;
He norq'pa3yMeBael KaK nblraercq 3To npeAcraehru KerueeH,Hanvet n nporrlBopeqhq MeXAy
Huxecroflulefi noprvroi u <l4crl4HHblM> cMbtcJIoM 3aKoHa. Hanporue, ora reopun yrBepxAaer
vro eoo6ule He cyqecrByer HuKaKoro ucruHHoro cMbrcra H qro, cneAoBarerbHo, saxoH He o6-
ra'qaer fiHblM 3HaqeHheM, KpoMe roro 3HaqeHhfl, roropoe 6orno BbtaBleHo opraHoM TonKoBaH14q.
Tarrna o6paeona, noryqaercq, rlro Hhxecronr4aq HopMa Bcerga GoorBercrByer Bblsecronu-1ei.
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IIPABO 14 EfO I4HTEPNPETAI{,{I4

B ceRau e grHlr B €no)or sesra6uruHocrh Hepe* Ko tAHAuBt4E' caMH cos^a,or He-rurfr snacnrufr'opras, xoropufi saMeuraer opraH', co3.qaHHbre cornacHo 'erzcrey_toulHM npaBoBbrM TeKcra"lr, ,{.nH cocyu_lecrByer c H4MA. He MeHqq caMh reKcrbr, HO_eu* BnacrHufr opran Moxer HcrotKoBblBarb ol4 TeKcrbr rax, .{to6sr Ha4elurs ce6nr'Hpo*lrM' nofiHoM'q'quu. Taxas cvryaq,Afl OTnhqaerc, or chryaqh, C peBonhclrLl_efi' rge HsMeHeerer KOHCTHTyT{HR H C.3.qaercq FroeHil npaeoeoil nopqAoK. 3^ecuMbl HMeeM B Bhgy cnyr{aH c npaBhrenbcrBoM, Koropoe co3Aaercff noBcraHrlaMrh 3aMetlaersaKoHHoe npaBrrerbcrBo. B srrx 
"ny.r""i 

*o"orrv,+rH He orMeHsercrrh He nepecMarpHBaercg, HO HOBOe npaBfiTenbcrBo HCTOnKoBbtBaer ee noroxeHhflrar' qro6u ocyq,ecrB'flTbrexe Qynrcqrn, qro_il npexHee npaBHTerbfiBo, r,n60 (vrocny{aercq'{au{e) rar, uro6H HMerb ropa3Ao 60ree rrpo*lu norHoMoq,s.cle4oearenbHo, cyu{ecrBoBaHue HeKoero BracrHoro opraHa Bcer'a ecrb Bo_npoc $arra. lzlueHso .TOT BracrHsrfi opran HaAereer reKcrbr h, B 60ree uhpoKOMcMbrcre, noBeAeHqecKhe aKTbr (Hanpuvep, o6utvan) 
"nuru"r"r, 

TaK r{To 3Tr4 TeKcrblH aKTbl cyqecrBytor KaK HopMbt' npeAnilcbrBanu-[he, 3anpeqanu{ ue ,,nvrAogBonfl,o-u_lhe onpeAej.leHHOe noBeAeHhe.
Ecln aupaxeHr{e <<ppr,1r,r4,{ecKh 4eilcrerrelbHaq HopMa> yKagbrBaer Ha o6uer_Tl4BHOe SHaqeH[e HOpMbt, perynilpy]oqefi onpe.qeleHHUrfi-noeegensecrnil aKT, TO4efrcrsrrenbHocrb HopMbt He-qetgercq pe3ynbraroM ee coorBercrBr,tc Hexoer est-uecronulei HOpMe. Hopva o6peraer cBoro ropl4ALlqecKyro 4eicrerrerbHocrb B pe_syflbrare AegTerbHoc'4 no ee rcroJrKOBaHH,o, KOTOpofr sa'hNaaercn neruhQar'a_qect<I4 cyqecrBylou4ui elacrHufi opraH.
Paeyueercn, AaHHbrfi B'B'A pacnpocrpaHsercs roJrbKo Ha HopMbr, Bo3HhKa-lou'lt'{e B pe3ynbrare AeqrenbHocrtl opraHoB, HaAereHHbrx npaBoM Ha ayreHTLlqHoeToJrKoBaHHe (r. e. eepxoBHblx cyAoB), r He Kacaercg Tex opfaHoB, r{br HHlepnpera-r-rt4oHHble aKTbr HaxoA,FTCff noA KOHTporeM. Tarnv oOp""oni, iu 

"rorr 
orKasbrBarbceor veraQopbr nilpaMfiAbl HopM, HIDKHO npocro vo4rz@raqrapoBarb ee. l lpaeoeor no]pff'.qoK Qoprv,pyer cronbKo nnpaMn' HOpM, cKoJrbKo cyu-lecrByer nopqAKOB cyAo-npoil3B.'qcrBa; Bep[ur4Hy KaxAOro raKoro nopeAKa o6fasyror re HopMbr, KoropbreYCTAHABN h BAOTC' NYIEM TOI KO BAH 14'I COOTBETCTBY,' U]t4 M BEPXOBH U M CYAOM,l-loxanyfi, Her ueo6xo.n,fiMocrh y*""ou"ro Ha re npehMyu{ecrBa, Koropbre MoxHot/3Bneqb rs noEO6HOfi roHqenqlru. Ecnu cos.qaHhe nphAr4r{ecKhx HOpM CBqsaHO,B KOHeqHOM Crrere, c npocrbrMt4 Qarravr, to, c o4noil cropoHbr, MoxHo orKa3arbc'or rhnoreSbr ocHoeHoil HOpMbr, a c 4pyrofr - Teoperhqu"*, ooo"noBarb coorHo_lueHhe npaBa u @arroe.
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