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n;;ff i;;L{erbn 6urno eosaecrLl ropr,4cnpyAeH4Llro, KOTOpaR saqacryro e seHofr nnu c<panoil$opve npaKT,.recKil noJrHocrblo pacrBopflercr B nor4Tr/Ko-npaBoBblx pacclDK^e_H14sX, Ha Bbrcory Hacronuleil HayKrA, Ha Bbrcory HayKr4 0 Ayxe. pe,{s u.,na o roM, .rro6utpacKpblrb re reH.q,eHL{UlA topt{cnpyAeHl{LtLl, qro HanpaBreHbl He Ha onvcaHne npaBa,a ,4cKJtlorlt4TerbHo Ha ero nogHaHhe, qro6ut nocraBhrb pqgynbrarbt raKoro no3HaHrsKaK MOXHO 6nuxe K ilAeafly no,60il HayKil - o6lerrng no[r,n ^ ror{Hocr'l.cero4nn F c yAoB.nerBopeHileM Mory yrBepxAarb, qro Ha oroM nyrh q He ocran-cF oAI4H' Bo ecex $,tBunnso}aHHurx crpinax, Bo Bcex Kpyrax crorb pa3HoluepcrHororopr4^r4qecKoro cocnoBilR, y reoperfiK.B U y npaKrvKou, bua"o KaK U y npe/r,craBhre_nefr cvexHbrx A,cqilnnr4H F HauJer M.Tr4Brpyror{y}o MeHfl noAAepxKy. corrarHyronAocraroqHo ys<uil rpyr 6rrsrrx no Apqy [ccne,qoBarenefi - coMKHyncF * roru, ,..rJHasbrBaror MOeil (uKoroilr. O l',Kore MOXer ilATh peLrb roflbKo B TOM CMbrcre, qro3Aecb ra64Uril nbrraerc'Hayqhrbcg 0TApyrhx, ue npene6peras npu eroM CeohN,r co6_crBeHH'M nyreM' Tarxe HeMano rex, Kro - Irvl rL nprlnu*,a teaa 
"iopoi"r*"ir-,

qtlcroro yqeHilfl o npaBe, a qacrLttrHo npocro He HagbrBatr ero yqeHile, a vHor&anpgMou He/l'plDt<enhc6Ho orrasblBaficb or Hero - sazMcrBoBafl ero cyulecrBeHHbre nonoxe-HUn' f l0ere4HVM A Oco6enuo_6naroAapeH. Be.qu our nvrt" *r"rx npe'aHHbrx cnoA-BI.XHT4KOB A.Ka3brBapr xors 6ur u nporue ceoefi uonr, nprtunrro"ao Moero ylreHufl.
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Ho vor  nporr /BHt4Kl4,  HapsEy c npusHaHueM u noApaxaHueM, oKa3ar% MHe
npoTLlBocTo9Hile, oxecToqeHHocTt/ KoToporo B VcropVIA HayKLl o npaBe TpyA-
Ho Hailrn npuMepbl. f lpnvuHut raKoro nponlBocroAHIAA HVKaK He o6uqcH"ric"
coAepxareflbHblMn nporl4BopeqIAAMIA, KOTOpbte cnyx(vnu noBoAoM K BO3paXeHilf iM.
Tarue nport4Bopeq14tt qacr[4t{Ho ocHoBbrBarncb Ha HeAopa3yM eHVflx, Koropbre gaqa-
cryn He KaxyrcF cnyvafruurwl4 14 KOTOpbte (rarrl, rge ouu peicrer4TeflbHo ecrs) pegxo
Moryf cny)Kr.4Tb OnpaBAaHheM oxecrorjeHrrc Moux nporrlBHtlKoA. B'e4S Ta reopLlfl,
nporrlB <oropoft onr 6oporc9, coBceM He nBrffercq qeM-To HecrbtxaHHo HoBbtM
H crosu{LlM B onnoSlll- l l4t/ BceM ilHbtM TeopfiqM. MoR Teopnn Moxer noHt4Marbcfl
KaK npoAonxeH!4e rex ycraHoBoK, Koropbte ganBfifrfit/l o ce6e eue B nosr1rt4Bt4cr-
cxofr Hayre o npaBe XIX e. or ororo HanpaBreHhe npoucxorq'r v MotA nporrlBHl4Kr4.
He ro'rro6sr s nph3brBafi coBpeMeHHylo ropr,4cnpy.qeHqun r norHoil cMeHe HanpaB-
neH"t|i l , - cKopee, q npu3brBarc ee est6pars oAHo t43 TeX HanpaBnenuil, MexAy Ko-
TopblMLl oHa HeyBepenno role6rercq. f losrovy He croltbKo HoBL13Ha, cKonbKo no-
creAoBarerbHocrb Moero yqeHilF EbrsbtBaer nepenoflox e nayvHoi lNreparype. vxe
oAHO 3TO no3Borfier npeAnonararb, rlro n 6opu6e nporLlB qrcroro yqeHufr o npa_
ee 4eficreylor He rotlbKo HayqHbte, Ho il noflL4Tr/rtecK[e MorutBbt, LtMe]ou.{ne ffpKy}o
sMol-lr,4oHaflbHylo oKpacKy. tv] Bonpoc o eu6ope MexAy nayroi q npilpoAe il Ha-
yroil o Ayxe He Moxer raK pacnarsrrb r{yBcrBa, nocKonbKy pa3AeneHue MexAy H14Ml4
BocnprlHl4Maercfl npaKTLltlecKr 6es eospaxeauh.3gecs peLtb Moxer TAETIA ToJtbKo
o roM, tlro HayKa o npaBe - 3Ta npoBt/HL-lt '4F, orFafleHHaH or qeHTpoB AyxoBHoro
paSBNTr4R, - Cflr/ulKoM Aonro He peuanacb nocne!,oBarb sa nporpeccoM HayKil
i l  BcrynilTb B HenocpeAcreeHF{sli l  KoHTaKT c o6ulrv pasBrlTheM HayqHoro iuaHhq,
B 4eficreurerbHocl,4 6ops6a hAer Aaxe He no Bonpocy o Mecre lopr,4cnpy AeHL\tlu
B HayqHoM SHaHVvl t/ o cBg3aHHbtx c gn4M creAcrBt4Fx, KaK Mofflo 6H no<asarbcF, -
6opu6a rrAer no Bonpocy o6 ornoureuu,Hay*n o npaBe K noflLrrhKe, o qerKoM or-
geneHw o4Hoft or Apyrofr, o6 0rrase or my60xo yKopeHilBtxeicn npueurqKll nyfeM
o6pau-1eHrn r Herofi o6rerrileHoh nucranrrytfi onpaB.qbrBarb or vlrv,eH4 HayKLl o npa-
Be re norr4TLlqecKue rpe6osaurn, Koropbre He Moryr He L.tMerb e eutcuefi creneHr4
cy6lerruenoro xapaKTepa.qaxe rorA,a, KorAa oHil coBeplueHHo 14cKpeHHe BHcryna-
or KaK penhrL4o3Hbri, HaquoHaluHurfi hrh KJtaccoeuil ugean.

B groM u saKrnqaercn ocHoBanwe toil rpaHfiqauleil c HeHaencrbo onno3rlr-1,4r4
npol,4B rlr4croro yqeHhfl o npaBe, cxpururfi no.qreKer 60pu6sr, aegyulefrcn nporr4B
eroro yqeHilR C r/cnofibsoBaHheM Bcex AocrynHbtx cpeAcrs. Be4u Bonpoc 3arpa-
FXBaeT xfisHeHHo BaxHble i lHTepecbl o6ulecrea i l He B nocleAHloro oqepe.qb TaKXe
KopnoparuBHble i lHTepecbl h3ptlcroB. lOprcru Jl4utb c 6olsurofi neoxoroft orKa3bt-
BaH3TCq OT TOrO, .tro6sl Bephrb Ll SaCTaBnFTb ,qpyrilx BepHTb B ro, qro c noMo[tbto
HayKh o npaBe oHil y3HatoT, KaK <npaBhjrbHo> pa3pelunru roHQrmKT uHTepecoe e o6-
ulecrBe. lOpncrav rpyAHo orKagarbcrr or unnr:;sutl o roM, r.tro B cnny roFo, qro oHtl
npH3BaHbt K no3HaHhro npaBa, oHt4 TaKXe npH3BaHbt K coAepxarenbHoMy onhcaHfin
npaBa, vro e [Vl] cBoeM crpeMfieHuh oKasarb BnvnHrAe Ha npoqeccbr npaBorBop-
t{ecrBa }opt/crbl 6olee no4o6uut noJlt4TilKaM, qeM npocro r14LlaM, BbtnofiHqroulr,jM
a o6ulecree rexHhqecKyro pa6ory.

C y'rerou roro (.qaxe rhlrlb Heraruenoro) norLlrhqecKoFo pesy;rbrara, K Koropo-
My npnBoAnr rpe6yevoe pa3AeneHhe npaBa v nonvrvKvt c ylreroM caMoorpaHr,t-
t{gH}ltl HayKH o npaBe' KoTopoe HeKoropble cqt{Ta}oT npHHilxeHheM B paHFe, cra-
FioB;#TcH noHtlTHbtM, noqeMy y npoTl/BHtlroe .lhcroit Teophl4 npaBa, BbtAByFarou{e.!'r
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noLo6Hue rpe6oeaH vA, TaK Meuo xeraHufl Bo3Aarb ei AolxHoe. tlro6ur BcrynilTb
e 6ops6y c eroil reoprefi, coeiela He o6qsarerbHo npr3HaBarb ee hcrrlHHyro cyut-
Hocrb' Tax r nporcxoAl,tr - oAHocropoHHhe apryMeHTbr Bbur,BL4ralorcs Hs nporLlB
t{hcroro yqeHhtl o npaBer a nporr,4B Toro roxHoro o6pasa, roropsrfr corJlacHo cBo-
uv norpe6uocrtlM cnentAnu nport4BHLlKr4, TeM caMbtM AeJraH ,43Jl4uJH7M onpoBep-
xeHhe sToro yqeHuq' HaLUe yqeHile s<o6u coBep[xeHHo 6ecco4epxarerbHo, oro
nycraF ,4Fpa noHgruil - tarc noraraoT oAHr4; COAepXaHre Hauero yqeHnff no np'1-
qilHe cBotlx pa3pyLllrrenbHbtx reH.qeHqrft npeAcraBnffer Hacronu-lylo onacHocrb Anff
cyu-lecrBylou{ero FocyAapcrBa n ero npaBa - TaK nperqocreperaor Apyrhe. Llrcroe
yqeHile o npaBe AepxuTcs B cropoHe or lrc6otZ nonvruKtA, oHo orAarRercs or nyflb-
cupyttculei xrl3Hl4 il nooroMy c HayrHofr ToLrKr4 gpeHuq flHlxeHo LleHHocl4 - ero r.ta-
cro BcTpeqapuleecg BospaxeHme, KOTOpOe Bbt.o,Br4raercF npoTLlB AaHHOTO yqeHHg.
Ho He MeHee Ltacro MoxHo ycnbrtflarb Ll cneAyoulee: qrcroe yqeHhe o npaBe coBep-' ueHHo He B cocrotlHLlh BblnofiHHTb cBoe ocHoBHoe MeroAororuqecKoe rpe6oeaHre
t4 caMo no ce6e.oKaSHBaercH BbtpaxeHreM ugBecrHbtx nonhrLlqecKLtx npeAnoLtre-
Hufr. Ho rarux? @aulrcrut paso6lavaor gro yqeHhe KaK AeMoKparurecrlti nn6epa-
rt43M' -nn6epalu vnu coqvan-AeMoKparbr cquralor ero npeABecrHl4KoM eaullrsua.
co cropouut KoMMyHr4croa [Vll] qhcroe yLteHNe o npaBe guc<ea,nu$fiqhpyercq KaK
tlqeonorl{F, KanuTarucTt/tlecKoro oTaThSMa, CO CTOpOHbt HaqiloHar|hcToB Ll Kanhra-
JlhcroB - nu6o rar npulft 6onuuieeusna, ru60 KaK cKpblrbti l aHapxreu. MHorre yee-
pFtoT, t{To no cBoeMy Ayxy Ha[xe ylleHhe 6nilsxo K KaTonhqecrofr cxolacrhKe, rEpyrhe
nojlaralor Bo3MoxHblM uafirw B HeM xapaKTepHbre npusHaKL,t nporecraHTcKoro yqe-
H,4F o rocyAapcrBe u npaBe. Her Hep,ocrarKavBTex, KTo xnefrrviut Haue yqeHhe KaK
arehcrt4qecroe' Kopoue roBopq, Her raKoro norhr[qecKoro HanpaB neHtAA, B nph-
HaAnexHocTt,l K KOTOBOMy eu_le He 6srno sanoAo3peHo qilcroe yqeHile o npaae. Ho
3To KaK pas AoKasHeaer (lt Aenaer 3To ryrrue, qeM caMa Haua reopun) ee uacrory.

CassanHulfi c 3Tt4M MeroAo.norhqecrrfi nocrynar Hayvnoft qTtcrorbt He voxer o6-
clDKEarbcq Bcepbe3 TeML4, rro eoo6ule EonycKaer cyqecTBoBaHtAe HayKV o npaBe.
flog covHenile Moxer 6uru nocraBreHo rLrtlrb ro, Ao-KaKoro npeAena ocyulecrBr/Ma
Sra Llefib' [1pN srou, pa3yMeercn, Hel]bsff npeHe6perarb or.{eHb noyqurenbHbrM pas-
Jll4.fi leM, Koropoe ilMeHHo e eroi Tot{Ke npoxo4t4T Mexgy ecrecrBeHHblM7 u couLl-
arbHblMl4 HayKaMil. Henusg cKa3arb, qro ecrecrBeHHbte HayKu aoo6ule He onacHbl
B nraHe nonblroK norurt4tlecKLtx t4HTepecoB noBrilgrb Ha raKile HayKV.lzlcroprn go-
KasblBaer o6parHoe il AocraroqHo rrerKo noKa3btBaer, qro BerrKile noflilTt/rlecKhe
ctlrfbl oulyularu onacHocrb Aaxe npn nocraHoBKe Bonpoca o6 ucttttHHocrLl reopur,r
xo.u,a se6ecHblx cBerufl. Ecln ecrecrBeHHHe HayKr4 ycneuHo npoBoAffT Jl4Ht4ro cBo-
ei HegagHct/MocrLi or nonilTrKr4, To noroMy, rtro B oroM sageficraoeaH eule 6olee
naoryuril coqhallbHblft t lHrepec - uHTepec K pasBrrrl lo rexHHKr, Koropoe Moxer
6sro rapanrrpoBaHo roltbKo t{epes ceo6ogy HayqHoro ,iccreAoBaHr". ilo e coul,r-
alssoi Teopnh HeJlbstl npoBecrtt npnvofr [Vlll] ra o.leeugnoi nvHut1 K HeKoeMy Heo-
cnopHMoMy npeuMyqecrBy, Koropoe o6ecneqheano 6u nporpecchBHoe paaBqTlle
coquanuHoti TexH!4KH, - rarofi nt Ht IA, Koropaff Berqer or Qrsnxu t JyA xuy14rA K &o-
cruxeHHnM MaultHocrpoeHun vnvl Me& L\nHcrofi TepanHH. K coqra-nsnbtM HalKaM,
He B nocneIlHIOlO Oi{epeAb no nphqhHe Hepa3BuToFO COCTOSHT4fl ort4x HayKt pacnpo-
crpaHeHo nporuBononoxHoe orHoueHhe - KaK X Heroeil cot4H€rnbHofr crale, Ko-
Topaq Moxer nport4BocrogTb Moryt{HM hHTepecaM, KOTOpaq MOXer npe.q,ocraB}trb
B pacnop9xeHHe KaK BJIaCTb l4Myu{14x, TaK 14 Ltulyu{t4x BnacT}t cooTBeTcTB}rcq}ro
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hx noxeflaHhFM Teopt4lo. hHutnau cfloBaMr4, K col-t4arbHblM HayKaM orHocFTcR KaK
K COUhanbHOfi uEeoflorri l. B oco6eHHocTr/ B Halue BpeMq, KoTopoe noilcTilHe BH-
6nnocs r43 xora,a BpeMeH no npilqhHe Mr,rpoeofr BofiHbt n ee cne4crBrAil; B cvryayt,
KorAa noJ|HocTbo paclxaTaHbl ocHoBbl corlha'|bHoilxustiu i l  nooToMy upeseurvailHo
o6ocrpnorcn nporhBopequff KaK MexAy rocy4apcrBaMu, raK h BHyrpr4 rocy.l,apcrB.
I4gean o6uerrneHoia aayxta o npaBe il rocy4apcrBe Moxer paccqhruBaru Ha o6u1ee
npilsHaHhe roltbKo B nepilog coqraflbHoro paBHoBecrn. Floerouy HayKa o npaBe,
KOTOpaF XOLter COXpaHfiTb CBOIO qr4CTOry, CerOAHq npeAcTaBnsercg coBepueHHo
HecBoeepeMeHHoft. l loxalyil, Hetraroil BnacrL4, roropoil 6u te 6Hnn roroebt npeA-
JIOXt/tTb cBoLl ycnyrh Epyrhe HanpaBfieHrff HayKr,l O npaBe; )DKe HL4KTo He CTeCHFeTCR
rpoMKo u ny6nm,rHo nphsbtBarb K nollLtrt iqec<ofi nayre o npaBe r rpe6oearu gln
ra<ofr HayKLr rtz'ryn <qhcroil>, KaK ecrn 6u go6pogereJtbhf, 6ullo to, rlro Moxer ,lg-
BLAHVTI rolt bKo rpafi H e 6 egcree Hn oe n oJi oxeH h e.

Ecnv q Bce xe cMeFO B raKoe BpeMc co6pars pesynbrarbt Mohx npeAuecrByhc-
u-14x rpygoB no npaBoBsrv npo6neMaM, To roJtbKo c Hap,exgofi, qro pnAbt rex, KTo
rqyx ueHhr BbtLUe, qeM Bracrb, ceroAHtt MHoroqucreHHee, qeM Momo 6ut norasaru-
cn. 3ro Aenaercn TaKXe c noxeraHheM Tot-o, qro6u MoJIoAoe noKoreHile B lDKac-
Hoft cyruaroxe Haluero BpeMeHil He ocranocu 6H coeceNa 6ee Bepbr B ceo6ogHyro
Hayq o npaBe, h B TBepAov y6exgeHnh, qro nno4u gaHHofi pa6orur He nponalyr
.qnq orAaneHHoro 6ygyulero.

XeHena,  vai l  1934 r .

[1 ]  l .  I tpaeo u npupoAa

7. <9uctotan

tlncroe yqeHue o npaBe ffBnflercfl reopmei no3hrnBHoro npaBa. Teopueil npocro
no3hfl,4BHoro npaBa! a He HeKoero oco6oro npaBoBoro nopnAKa. fiaHuoe yqeHrre
ffBrFercfi o6u-!14M, oHo He ronKyer KoHKperHbte npaBoBbte HopMbl rocyAapcrBa hnLl
MexpyHapoAHbte HopMbt.

B ra,lecrBe reopLlr4 tt4croe yqeHl4e o npaBe crpeMfiTcn roflbKo u vlccl;orlrelrbHo
K no3HaHLlto cBoero npeAMera. t lrcroe yqeHhe o npaBe nbrraercq oTBeTrTb Ha Bo-
npoc o ToMr r{To ecTb npaBo h KaKoBo oHo, Ho He Ha Bonpoc o ToM, KaKuM AoflxHo
6srru npaeo,.vnt a roM, KaKoe npaBo p,oltxHo 6utru cosgano. 3ro - HayKa o npaBe,
a He nonilTrlKa npaBa.

tlucroe yqeHile o npaBe Ha3brBaercn (l lncrbrM> B ctAny roro, qro oHo gaHLlMaercn
TOtlbKo SHaH'leM, HanpaBneHHbrM Ha npaBo, yt cTpeM4Tcq or{t4cTrrTb TaKoe 3HaHue oT
Bcero roro, Llro He nBflffercff npeAMeroM SToro yqeHmfl. 3ro osHaqaer, qro qilcroe
yqeHhe o npaBe crpeMl4Tcff orlr4crt4Tb HayKy o npaBe or qyx.qbrx efr eneH,teHroB. Tyr
rexhr ocHoeHofi MeroAororuqecxuil npLlHqiln AaHHOTO yqeHhff. Moxer noKa3arb-
cn, trro Bce oro caMooqeBilgHo. Ho ecnu 6pocnru earnnp, Ha rpaghqiloHHylo HayKy
o npaBe B ToM BuEe, B KoropoM oHa pasBilBanacb s XIX il )0( BB., To qerKo Br4AHo, Ha-
cKorbKo AaneKo 3Ta TpaAilLlt/oHHaff HayKa o npaBe oTcTorlT oT npHHqfina qr4cTorbt.
lOprcnpygeHqhn coBepLUeHHo HeKplrl4rrHo cMeuara ce6n c ncilxolorheil u 6wo-
norueh, c errrofi h reororhefi. CerogHn npaKTfiqecKfi He cyulecrByer HLt oAnofr
cneqh€rtlbHoft Hay,lnoil AtAcLlAnrIAHur, [2] e paMKri xoropoil He rHyuaercfl BTop[arb-
cfl HayKa o npaBe. Teoperrr npaBa noflaraer, qro nMeHHo nyreM sailMrcrsonaFtNfr
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y Apyr/x HayqHbrx Attl3\vnnrA\ oH cMoxer noAHffrb cBoil HayqHbrfi aBTopr,lrer. Ho nphoToM, ecTecTBeHHO, TepfleTcs :ACT'AHHa+ HayKa o npaBe.

2. EcrectaeHHbtfi eaxt (axr) u aHa.teHue

Llucroe yqeHile o npaBe nbtraercfl r ierKo orrpaHl4qr4Tb npeAMer cBoero nogHa-
Hhff no AByM HanpaBreHilttMr Tge caMocrofiTeflbHocrrA HayKu o npaBe yrpoxaer roc-noAcrByfoulr,rfi veroAonorusecxvtil cr4HKperh3M. [1paeo 

""ro "orlruJrbHoe 
RBreHhe

a o6ulecreo no cpaBHeH,,O C npfipoAoi - coBepueHH O u,oil npeAMer, no"*ono*y
ero oneMeHrbr coeArHeHbr MexAy co60i coBep[xeHHo LlHbrM o6pasov. E"n, 

"uy*uo npaBe He '['onxHa pacrBopl4Tbcs B HayKe o nphpo.[,e, To t4 npaBo, or]eBilEHo, AoJtx-t-to 6urru pe3KO OTrpaHhrreHo or np!4po[ur. Ho ero o""n,,pyano cAeflarb, nocKojrbKy
npaBo - vnv ro, rrro nprHsro Ha3brBarb ofl,{M CroBoM, - no rpafiuefi vepe o4noi rscropoH cBoeFo cyu-{ecrBa orHocl4Tcg x o6racru npilpor,br, LI noSTOMy, KaK Kaxercfl,
npaBo BraqfiT nonHocr-bro nphpoAH.e cyqecrBoBaHre. Tar, 

""n, 
rt '  pu""rorp^

HeKhe Qarrxvecrre o6croqrerbcrBa, Ha3brBaeMbre npaBoM, HailprlMep, FOTOCOBa-
Hr4e B napnaMeHTe, aAM-r/Hficrparheusril ar1 cy4e6Hoe pelueHhe, cAeflKy ufiv npaBo-HapyueH[4e, To B Hrlx vokno pa3nr4qilTb r[,Ba eneMeHTa: c op,Hofr cropoHbr, npollcxoAs_
ugh a npocrpaHcrBe il BpeMeHil, LryBcrBeHHo BocnpfiHr,rtrlaevsrrz arr, co6urrre - no6onuuefr qacril qenoBeqecKoe noBeAeHile; c gpyrofi cropoHbr, BHyrpeHHe npvtcyuluit
unu caortcteeHHutfr TaKoMy aKry vnt raKoMy co6urrltrc cMbrc;r - ero cnell4ehqecKoe
sHaqeHfie. B eane co6rpaorce nto}tA, npoLr3HOcFT peqH, oAHr4 nOAHr/Ma0Tcn [3] cocBol,4x Mecr, a Apyrhe Her; TaKOBbr BbrpaxeHHbre BoBHe CO6Urrns, cvstcr ,"*r* 

"obo,_tuit - npLlHflTue saKoHa. Hex'ah qeroBeK, ogersrfr 
" 

r"*rrr, 
" 

uo"u"-,ru";;;;;;;;,
oAHOMy r43 CTOFUlrlx nepeA HUV rn4eil onpeAeneHHbre cnoBa. oro eurpaxeHHoe Bo*eue co6srn4e 03HaLraer cyge6usril npuroBop. o4ru roproBeu nhr.rer Ap;;;rt ;;;;
onpeAeneHHoro coAepxaHtAA, Ha Koropoe ror orBeqaer nhcbMoM-aKllenroM; ero 03-Haqaer' qro oHl'4 SaKnlo.||,4nu AoroBop' Herro nphlrLrHFer HeKhM14 cBorlMLl geilctevlntttvr
cMeprb <ovy-ru60 ApyroMy; lopr/.qLlHeCKrl 3To 03Haqaer y6nficreo.

3. CaruoucronKoBaHue co4uanbHoro Marepuana
(cy6uextueuurt u o1uercrueuuil cuucn)

3to "gHa'renue> aKTa.Herb3fi paccMorperb h Bocnpl,4Hnrb KaK ue1(ttit$ar1 rar xeKaK Mbl Bocnpr4Hr,4Maev Qrsuvecrfie ceoficrea r syHrrluh npeAMera, HanphMep eroi-lBer' TBepAOCTb, Bec. XolR, roHevHo, gaHHSrfi aKT - e rofr vepe, e roroporz oH Bbr_oaxeH B nhcbMeHHoi ,  unu ycrHofr  peLtu,  -  caM Moxer yKa3arb Ha cBoe gHal teHre,
3= f fEHTb ceofr  co6crseHHst i l  cMbtct t .  B erov saKroqaercn caoeo6paaru toao ,u i-33;:ala' 

xoropst* qBrFercs npeAMeroM corlharbHoro ur oco6euHo ropr/Ar4qecKoro-:3jaHr'19. PacreHNe Hhqero o ce6e He MOXer noBeEarb LlCCneAOBareno, roropsrrT-=-.!-3 :1sl'{aer 3TO pacreHre. ero pacreHl4e He Aefiaer Aaxe nonbrrrr oorscsurs
:=1= : -arr'.: i t ro.;Kr.t 3peHHs. Ho couralsHsrfi arr BnofiHe n,;;;; ;;;;;;;;;;;
: ; : ! { f  :1 ' : - : ; i ta=a- ; i3 .  ;  3 .  BblcKa3aTbcf f  O TOM, r lTo oH oSHaqaer.  Be4s 

"ou"pruru1u"=---  z<: ; ,1  ' :  3Ef ,SU:a3T C aKTOM ne<t l i l  onpeAeneHuur i l  [4 ]  cMbrc l .  r r ro BbrpaxeH-: i ! . f  r ' - - , i i , r ;5r . r3-occiotau,+ro6ygernoHrrApyrhMrl  nvL\aMV,KKOTOpbpvlganHsr i
='- =a:- zi. ' . - l i f -,:. oc6pasLluec' B napnaMeHTe, Mory-r HaMepeHHo o6assl,rru.--l - l ' f : ' i l t . la[: 

SaKgH; nBa qenoBeKa Moryr Bbrpa3HTb HatulepeH[,.1e 3aKjricrjt,rrb



KEIIb3EH r. IITICTOE ] {EHI4E O IIPABE: BBEIEHD{E B IIPOEJTEMATT4Ky HAyKI4 O npABE

lr3pt4Ar,4qecKylo cAenKy. flosnaHlre, HanpaBneHHoe Ha nocrhxeHfie npaBa, hHorAa
cTaIKt4BaeTcff c caMohcTorlKOBaHheM MaTepMana, npeA|-UecTBytou_lr/M ToMy t/cTon-
KoBaHho, Koropoe AonxHo ocyulecrB;tffrucR nayrofr o npaBe.

Orcrcga noqBfit lercff Heo6xo4ttvocrb pa3niluaru cy6rerrueHuri r o6re<rhe-
nstfi ctl,tulcl HeKoero arra. Cy6re<rheHbrf cMbtcl Moxel Ho He AoJt)<eH coBna.qarb
c o6lerrheHblM cMbtcloM, Koropbril gaHuovy aKry npHnhcbrBaercfl B ct4creMe Bcex
npaBoBbrx aKToB, T. e. B npaaoeofr chcreMe. To, vro !,enan SHaMeHnrbril <anvtau
f is  KeneHhra, l  6srro aKToM, no cBoeMy cy6re<rranoMy cMbrcny npe. [ ,craBrsBl1hM
co6of i  aAMLlHl , lcrparrnHut f i  npxKa3.  O6rerr reHo xe raKoBbtM ganHsrf t  arr  He 6ul l ,
npeAcraBnffq co6oi npaBoHapyueHne. He<aR tailuan opraHX3auHR, crasnulan ce6e
Ilenbn hs6aehrs poEHyro crpaHy or BpeAHbrx efieMeHToB, nphroBapfiBaer K cMeprr4
qeroBeKa, Koroporo 3Ta opraHHsaqfiff cHHTaer npegarereM, L1 pyKaMh npeAaHHOrO
tueHa srofr opraHu3allf it4 npHBoAt4T B hcnoJrHeHile ro, qro oHa cy6lerrrsHo cqrra-
er  h HasbtBaer cMeprHbtM npHroBopov.  o4Haxo o6rerrheHo,  T.  e.  a cucreve o6r-
eKTt iBHoTo npaBa,  npoHcUetr | .Uee ecTb He hcnoj lHeHhe cMepTHoro npHroBopa,  Ho
noflr4ThqecKoe y6nfrcrao, nycrb g,axe QarrfiqecKhe o6crosrerucrBa npofi3olxeA-
lueTo HhL{eM He OTnHqaILtcb oT t/cirojlHeHhfl cMepTHOrO nphroBopa.

4. Hoptua KaK cxeMa ucronrKoBaHnq

3tu eHeuHue Qarruvecrre o6ctonTerbcrBa Bo Bcex clryqafix - nocKorbKy oHr4
BCerEa npoTeKaloT B npocTpaHcTBe u BpeMeHi l  h  cyTb TIyBCTBeHHO BOCnpf iHr lMaeMbte
qBreHilf i - npeAcraBflqor co6oi qacrb np!4pogbt t,t B Kar.{ecrBe rarosofi onpe!,enq-
torcq SaKoHorr,r [5] npr4rlklHHocru. o4UaXO 3Tr4 sBneHhq KaK TaKOBbte, KaK sreMeHT
nprpogHotT crcreMbl He cocraBnclor npeAMera cneqrQrqecKyt loph.q9lqecKoro no-
3HaHfiR r noo6ule He orHocercfl K npaBy. 3ru co6urrq craHoBflrcff npaBoBbtM n (unu
npoTrlBonpaeUUur,t) aKTaMil He sa CLteT uX QaXTTVHOCTI/, He ga CqeT hX npilpOAHO-
ro (r. e" npLl'rr4HHo-c.[reAcrBeHHoro) 6urun, BKJloqeHHoro B nphpoAHyro crircreMy,
a 3a cqer o6lexrilaHoro cMblcfla, cBflgaHHoro c ort4Mt4 aKTaMh, sa cqer 3HarleHilF,
KoropblM o6lagarcr AaHHbte co6utri lq, Cooreercreyoulfie Saxrnvecrue o6cros-
TerbcrBa o6perator  oco6ut i  topt44hqecKrf i  cvsrcn,  csoe co6crBeHHoe npaBoBoe
sHaqeHhe nocpeAcrBoM HeKoTopofr uopl,lut, KoTopafl no cogepxaHhlo coorHocr4Tcs
c ol4Mtl O6CrOqrerucrBaMh, HaAenqer ux npaBoBbtM 3HaqeHheM, TaK qro aKT MO-
xer 6srrs ficrolKoBaH co[nacHo eroi Hopve. Hoprraa eyH<qr,roHrapyer B KaqecrBe
cxeMbt r4crorKoBaHHq. oHa nopoxAaercF qepes npaeoaofi aKT, a sTor aKT, B CBOIO
ot'{epeAb, nonyHaer cBoe sHaqeHhe or gpyrorT HopMbt. Ecnu ue<uk sarr ecrs rc-
norHeHhe cMeprHoFo npHFoBopa,  auey6u1,ctBo,  To oro He4ocrynHoe BocnpvfrTt4to
KaqecrBo o6uappxr,reaercff TonbKo B pe3yflbrare MblcJtLlTerbHoro npollecca: npy
conocTaBneHHH C yronoBHblM KOgeKCOM H C yronoBHo-npoL{eccyaJlbHbtM nopqAKot, l .

:. --L-c \if ict!{f;.]}Tblfr o6ruteir nHcbMaMH o3Haqaer 3aFi"troL{eHZe -aoroBopa- cne!.yer
3  
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cooTBeTcTByloT ycnoBurM, OnpeAefleHHbtM B rpaxAaHcKOM KOAeKCe. To, LtTo HeKOe
co6paHre nroAefi ecrb napraMeHr pe3ynbraroM AeqreflbHocrl4'Koropo;; ;t";;;;"
npltHqrhe HeKoero 3aKoHa (nnuvu cfloBaMh, rlro AaHHbte co6ttrun o6lagar6r errv(3HaLreHheMr), o3Haqaer, qro eror sarr B qenoM coorBercrByer onpeAeneHHbrM
npeAnilcaHhRM KoHcrrlryqrra. ero oSHaqaer, qro coAepxaHre HeKoero (paKTilqecKo-
ro co6srrns cornacyercq c coAepxaHlleM Herofr sapaHee ycraHoBneHn'or noprii.

[6] 5. Hopua KaK aKT n KaK cMbrcnoBoe co4epx@Hue

floshra*ile npaBa HanpaBJreHo ro,rbKo Ha re HopMbr, Koropbre nphAa,or xapaKTep
npaBa (nnu "Henpasao) onpegefieHHbrM aKraM r Koropbre co3.qalorcF r{epes nogo6-
Hbte aKTbt. f lph srov crol4T orMerurb, r{To HopMbt B KaqecrBe oco6oro 

"vo,cno"o_ro GoAepxaHhff npeAcTaBrfflor co60il Heqro ,,rHoe, qeM ncllxhqecKuft ar1 nocpeg,_
crBoM KOTOporo BbrpaxarcTce Bofiff H nperq,craBneH14e o6 erux HopMax. Heo6xo4rvoqerKo pasrhqarb Borro K HOpMe il npeAcraBneHHe O HOpMe, c o4Hofr cropoHbr,
H caMy HopMy' KoropaF tlBfigercs npeAMeroM Bonv uJil| npe.EcraBreHVn, - c Apy-rofr' Korga Mbl roBopt4M o <cogAaHrn, Hexoeil HopMbr, To noA erhM rMelorcg B Br,4Ay
HeKile Qarrrvecxue nBoqeccut, cMbrcroBbrM coAepxaHueM Koropbrx gBfigercs ora
HopMa' tlrcroe yqeHr4e o npaBe He HanpaBneHo Ha <axue-nv6o ncuxylttecK4u n[o-
Lleccbl vnn Quzuuecrue geficrBt'ttt, KoFAa oHo no3Haer npaBo u Korga oHo nblraercff
ocMblcjl l4Tb Heqro KaK npaBoBoe. Octr,tutcnqTb Heqro KaK npaBo - oro r,4 Ht4qro LtHoe
Moxer Ha3blBarbcs ocMblcreHheM npaBoBoro. Msl npHXoAl4M K TaBToJIoFrlr{ecKoMy
yTBepx,[,eHhlo, KorEa BbtABt4FaeM Te3HC O TOM, r{To ToflbKo npaBoBue HOpMbt Mo-
ryr o6pasoebrBarb npeAMer npaBoBoro no3HaHHq. Begu npaeo, Koropoe eBnflercq
e.qL4HCTBeHHblM npell,MeroM npaBoBOrO noSHaHUs, ecrb HopMa. Ho nopua ecrb ra_
Kas Karerop[q, Koropag He HaxoAr4T HilKaKOFO nphMeHeHr,lq a o6nacrH nphpoAbr,
Korga nexufr npupo4nuri aKr xapaKrepusyercn KaK npaBoBoe co6urre, oro osHa-qaer yrBepxAeHile raKoFo p,eficrern HopMbr, coAepxaHre KOTOpOTO HaXo.Er,4TCff
B OnpeAeneHHoM coorBercrBt4r4 C QarruvecKuM qBreHL,renl, Korga cy.[,bg cr{rlTaer
AOKa3aHHblv Herr f r  Qaxr  ( rar  npaBoHapyueHue),  To ero no3HaHre HanpaBneHo
npex.qe Bcero rotlbKo Ha HeKoe nptlpoAHoe 6utrue. Ho ropr,rprsecKLlM ero nogHaHile
craHer [7] c roro MoMeHra, KorAa oH coorHecer ycraHoBfleHHsrfi r,rv ou*, 

" 
nprr"-

HffeMblM SaKoHoM h reM caMblM 6yger LlcroltKoBbtBarb oror Qarr xar (Kpaxy> l,lflL1
"o6MaH". Taxoe hcrorKoBaHhe cyEbff MOXer Aarb, TonbKo ecflf i coAepxaHil" ar"-Horo $arra oco6uv o6pasov nphsHaercfl coAepxaHhev Heroeft HopMbr. f ' lpr erov
cneAyeT oTMeTL'lTbt qTo AeqTeflbHocTb cyAbl,'l Hl4Kol4M o6pasorvr He hcqepnbtBaeTcF
aKTOM nO3HaHhe - rarcoil aKT nilu.,b npeABapser aKT Boril, qepes roropsrfi 6yner
BBeAeHa vHAVBVEyanbHaF HopMa cyge6Horo npilroBopa.

6. rQ,efieteue u npeEetrH 4efrcteun HopMbr

Korga BbltUe MH roBopl'rnu o (AeficrBt4ll> HopMbr, To orHM t/sHaqanbHo Bbroaxa-
Jir)C;|' He qro uHoe, xax cnequ$u\eu<vtil MoAyc 6anus HopMbr, oco6uft aKT, KOrOpbrM
co€.qaHa HOpMa - B OTrlrr{He or 6srrHq npnpo4Hofr g,eilcrsnre.nbHocl4, KOTOpoe
npore(aer B nposrpaHcrBe H ElpeMeHH. Hopua KaK TaKOBan {ee ne HyxHo cMe-
llsrB€rrb c -reM erKroM, qepe3 roropufr oHa oo3Aaercn) Haxogr4Tcq BHe npocrpaH_glTla n Bpel|eHH, nocKonbKy oHa He gBjrFercs npHpo.qHbrM @arrov. Ho aoeuoxuoe

=€Qeilll3t ntrA.BA iri.slr.LASJ-tgEDtAsg)
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co,qepxaHr4e HopMbl - To xe, qTo h BosMoXHoe coAepxaHhe ifarruvecroro sBlle-
Hhg, nocKolbKy HopMa qepes cBOe COAepXaHUe coorHeceHa c sThM Qariurecrmv
eBreHHeM (npex4e Boero c qeroBeqecK[M noBe.B,enraev). f loerovy B coAepxaHfikl
HOpMbr cneAyer onpeAenhrb ro npocrpaHcrBo Ll ro BpeMq, B KOTOpbrx AonxHo
ocyulecrBr4Tbcg npeAnrcaHHoe nopvofi onpeAeneHHoe qeroBeLtecKoe noBeAe_
Hne. .QeilcrBr4TeflbHocrb HopM, perynilpyt(lu-i l,4x qefloBeqecKoe noBeAeHhe eoo6uqe,
v EeilcteuterbHocrb npaBoBbrx HopM B oco6ennocril ecrb npoGrpaHcrBeHHo-Bpe-
MeHHaq geilcrerrenbHocrb, TaK KaK co,qepxaHhe orlrx HopM cocraBrglor sa4aHHble
B npocrpaHcrBe x BpeMeHh co6urrhq. [g] To, qro HopMa p,eilcreurerbHa, Bcerra
oSHaqaer, qro oHa AeilcrerrenbHa Anff HeKoroporo BpeMeHr h Anfi HeKOTOpOTO Me-
cra, qro oHa orHochrcq r co6uttt4tlM, Koropbte Moryr npohcxoAt4Tb rolbKo B ToM ,11t4
hHoM MecTe BTOVITV t4HOe BpeMF.

coorHeceuue HopMbt c BpeMeHeM u MecroM yKa3brBaer Ha npocrpaHcrBeHHo-Bpe-
veHHyto cQepyAeficrerrelbHocrt4 HopMbr. 3ra c0epa geilcrsureruHocrh uoxer 6urru
oFpaHHqeHHoi, Ho oHa raoKe Moxer 6srs r HeorpaHhi{eHnofi. Hopvra voxer 6uru
gefrcreurelsuofr tolsro Anfl onpegeneHHoro etofi wnu rHofi Hopuofr naecra il ro;rbKo
Ane onpeAer€HHOTO BpeMeHLl, r. e. perynilpoBarb co6urrR ToJlbKO B npeAenax onpe-
gereHHoro BpeMeHr u npocrpaHcrea. l-lo cBoeMy cMbtcny HopMa raKxe voxer 6urrs
geftcreurensuofi ecer4a h noBcloAy, T. e. orHocr,rrucs rc co6urhnM He3aBucr,4Mo or roro,
Fge il Korr,a oHh nporlcxo4nr Taroe ee cMblcjr, ecrh oHa He coAepxhr e ce6e oco-
6utx npocrpaHcrBeHHblx hrh BpeMeHHbrx ycnoBLtfi ceoefr 4eficrerrenbHocr7t. g 

"rotcny{ae HopMa r-re 6y4er BHeBpeMeHHOfi ra HenpocrpaHcrBeHHofi - npocro ona Oyner
geicrsosarb He r4nff KaKOFO-TO OnpeAeneHHoro BpeMeHV V MeCTa, u npocrpaHcrBeH-
HO:BpeMeHHan cQepa ee 4eficreurenbHocTh He 6y4er ofpaHilqeHHa.

Hapngy c npocrpaHcreenHoft t4 BpeMeHHoi cQepan,lra MoxHo BuAenhrb raKxe
coAepxarenbHyhJ (hnh MarepuansHyro) coepy geficreurelbHocr7l HopM - ecnh
MH nphMeM Bo BHi lMaHhe pa3ni lqHble npeAMerbt ,  noAf lexaul i le  HopMLlpoBaHhro
pagr i l t lHble HanpaBneHhff  qeroBeqecKor-o noBeAeHrrq (penrruosnoe,  eKoHoMLtLte-
cKoe, norhrr/qecKoe noBeAeH[e h r. A.). Ecnn uur Sa.r],aAilMcn BonpocoM o flto.qfix,
ube noBeAeHile qBrFercR o6rerroM perynilpoBaHrAfl, TO MOXHO pasAenhrb HopMbl
cofracHo c$epav .qef i  creL{renbHocr l4,  onpeAeneHHbrM no nepcoHanbHoMy npl4-
sHaKy. MarepNanuHan c$epa 4eficreurenbHocrr{ paBHbrM o6pasona ,o*"i 6o,r.
orpaHhqeHnoi l  wnu HeorpaHrqenHoi l  -  B TOM CMbtcre,  qro [g]  neran onpeAeneH-
nan (r. e. onpeAefleHHbtM o6pasou co3AaHHaff f i nphHaAnexaulaF K onpeAej.leH-
HoMy nope4ry) Hoprvra corflacHo cBoeMy co.qepxaHLlro MOXer geilcraosars no
orHorreHillo x rro60vy npeAMery nn60 pacnpocrpaHflTb ceoe gefrcrBue ronbKo
Ha onperqeneHHble npeAMerbl; Hanp[Mep, KorAa co[racHo KoHcrt/TyL\uu HeKoe-
ro QegeparrlBHoFo rocyAapcrBa pa3rpaHhqr/Baorcfl csepur 4eftcrnr,trenbHocrr4
nopr.a Qe4epa\t4tA h HopM cy6uexros Qegeparlrara, Koropbre BMecre o6pasyror
oAl4H lopffg,ox. To ]<e caMoe Kacaercn nuqsofi cQepsr Eeilcrerrensuocru. Ta<;
HopMbl yHrBepcanuno* vopalh pacnpocrpaHsorcq Ha Bcex 6es ,4crrloqeH14g Jtlo-
gei, a 3To sHaqhT,.tlro AaHHbte HopMbr r,4Melor HeoFpaHhr{eHHy}o nhqHyro ceepy
AefrcrehrerbHocl4, TorAa KaK onpeAefleHHbre HopMbr o6sgueaor i lf lh ynpaBoMo-
qHBaor ronbKo Ll3BecrHbte KareropLl4 lto4efr, T. e. ,4Meor orpaHrLteHHyro lr,rvHy'o
c$epy 4eilcrerrel bHocrr.

Pocct4ficKtdti EXEro&Ht4K TEopl4fi npABA {Ne 4 |  +1J
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7. Ilosuanue npaBoBbtx HopM n co4uonoruq npaBa

Ecnr onpe4erqrb npaBo KaK HopMy, a HayKy o npaBe (roropan orFrocl4rcs K r.tr4c-
ly pasnoo6pa3Hblx QyHrqrail npaBorBoptrecKL4x r npaBonp!4MeHilreflbHbrx opraHoe)
orpaHhqLlBarb ToJlbKo no3HaHfieM HOpM, TO npaBo Mbt npoil4BonocraBrqeM npupoAe,
a HayKy o npaBe (ra< Hayxy o Hoprvrax) orrpaHhL{r4BaeM or BCex Apyrilx HayK, L{enbh3
Koropblx tlBrqercs nphqhHHo-creAcrBeHHoe o6tccHeHhe nphpoAHsrx co6urrnfi. Oco-
6enuo oro Kacaercn rofr Hayxr, Koropaq craBur ceoefr Llenbto Liccre.o,oBaHhe npr4rJr4H
u geilcteua rex ecrecrBeHHbtx co6sltwil, Koropbte npegcraor KaK npaBoBbre aKTbr,
hcrotlKoBaHHble B npaBoBblx HopMax. He.nuss Ht4qero Bo3pagkrrb npo14B o6osHa.{e-
Hr4q TaKOTO rccfieAoBaHt4F' KaK coLluoJlofvt Tor{Hee, KaK cotlt/,tonorhH npaBa. 34ecs

- Mbl He 6ygerrl Aanee paccyxAarb o traHcax l10l unn o L{eHHocrr co4t onop u npaBa.
crorr orMerfiTb ronbKo oAHo: TaKoe coqholloro-npaBoBoe nosHaHne He fiMeer Ae;.ro
c npaBoBblMl' l HopMaMh xar c oco6stMl4 cMbrcloBbtMn co4epxaHhgM6. OHo rrraeer
Aefl o c onpeAeneHHsttun co6srugMr, 6egorHocurefl bHo K HopMaM, nph3HaBaeMbtM
4eilcrarrelbHblMt4 vntxe 3apaHee ycraHoBJreHHbrMyr. Coqnonorun npaBa coorHocr4T
ilccnernyeMHe en Qarrbl He c geficrerrerbHbrMLi HopMaMil, a c ApyrrMr $arrarray
6affvq, paccMarphBas eti Qarru KaK HaxoAqulr4ecrr B orHorxeH14Lr npfiqhHbr n cile;,-
crBtAfr' Ora uayvuan Azcu:vnnnHa gaAaercff BonpocoM o npfirlhHax, Bcfler6,crBile Ko-
Topblx HerNfi 3aKoHorqarenb cosgan uMeHHo raKLle, a He uHbte HopMbt, o roM, KaKoe
Aeilcrere 6ygyf hMerb npeAntAcaHVA 3aKoHo4arerc. oHa 3a4aercfl Bonpocopl o roM,
KaKrM o6pasov SKoHoMl4t{ecrcne Qarrur v penuluogHbte npeAcra BneHVA earruvecrn
Brlltltor Ha [eflTenbHocrb cy.qoB; no KaKilM MorLlBaM nnEra coo6pa3oBbtBaor IATA He
coo6pasosslBanr cBoe noBeAeHHe c npaBoBbrM nopnAKoM. flpaeo Are raKoro hccne-
.B'oBaHilq Bblcrynaer ronbKo rcar 6utruilnurft Qarr, rar QarruuHocrb B co3HaHilu np;4-
MeHflou-lllx, co6nrcgarcu-ltAxtA!1tA Hapyualoulilx npaBoBbte HopMbt nnp,eil. Tev carr.astu
npeAMeroM AaHHoro m3yqeHilq 6yaer He npaBo KaK TaKoBoe, a onpeAeneHHble na-
panrerbFlble g'Bneqrfl B npilpoAe. flo4o6Huru o6pasov Qwsuonornq L43yqaer xuwtA-
qecKile unu QwsuuecKtle npolleccbl, no.a, ycnoBl4eM Koropbrx urt4 B conpoBox4eHilh
KOTOpbIX BoSHhKarcT Te Unv LlHble qyBcrBa, HO He !43yqaer caMfi 3Th qyBcrBa, nocKojtb-
Ky oHt/ - KaK ncfixoJrorr4HecKile FBreHhn - He Moryr 6srtu nonsrbt qepe3 xilM4LtecKile
vlrt/t ncvxt recKile LlccreAoBaHmR. 9ucroe yqeHt4e o npaBe rar oco6as HayKa o npa-
ee o6pau4aer cBoe BHrMaHile Ha npaBoBbre HopMbr, a He Ha eaKTbr co3HaHilg, He Ha
Bojlto tlt l t4 npeAcTaBfleHLle, HanpaBjreHHbre Ha npaBoBbte HopMbt. [11] f lpegMeToM qB-
tlff lorct caMr4 npaBoBHe HopMbt KaK xe'|are'|bHoe ,4n14 npeAcTaBngeMoe cMbtcnoBoe
coAepxasre. tlucroe yqeHile o npaBe ilsyqaer re vtnA v+,;te $arru ronbKo nocrorbKy,
nocKorlbKy oHtl FBTCIOTCF COAepXaHr4eM npaBoBblx HopM, T. e. onpeAefiglorcq qepe3
npaBoBble HopMbl' [ ' lpo6,nen,tarurofi eroro yqeHilF FBflf lercn caMogaKoHHocrugaHHofi
cN,tsrcnoeoil cSepur.

[12]  l l .  f lpaeo u Mopanb

8. ITpaeo u cnpaBe4nuBocrb

flocronury qhcroe yqeHhe o npaBe orrpaHfiqrBaer npaBo or npfipoAbr, To oro
y4{eHHe Hu-ler ry rpaHb, Koropafl orAefleer npfipoAy or Ayxa. Hayra o npaBe ecrb Ha-
yKa o A!rye, Ho He HayKa o npfipoAe. Moxno cnophrb o roM, coBrrarr,aer nu rpaHnua
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Mexrqy nphpoAoil 1,{ AyxoM c rpaHrqeil MexAy peanbHocrbto 14 l_teHHo.rb',_ Me)k*ycyrll4M il AOnXHbrM, Mexg,y nprvrHnofi sarouovepHocrbro r,r nopvoi; o roM, sBflf l-erc* nu o6racrugyxa 6oree o6urpHoil, rer oor"".;;";;;;rr, A,orxHoro, HopMbr.Ho npur eroM Herbg' orpLrqarb, r{To npaBo KaK HopMa qBflflercq r{acrb}o 41c<oeHofi,a He nphpogHofi AeicrBfiTefibHocru: B erov nraHe Bcraer saAaqa orrpaHfiqeFrhrlnpaBa KaK oT nphpoAbl' TaK ,4 oT ApyrL{X rq}D(oBHbx aeneawil, e oco6eHuo"r, or *p|VLIHOTO poga- 3.qecb peqb ilAer npexAe Bcero o6 0ceo60xA eHUn npailaor cBfi3r4, .JTO
6uta ror*a-To ycraHoBneHa Mex*y npaBoM ,,r Mopaflbto. r-rpr erona, pa3yMeercr, MblcoBeplueHHO He orpLlqaena rpe60eaHfie roro, qro npaBo AonxHo 6urs naopa-nbFrbrM,T' e. xopor.xrv. 3ro rpe60saHre cavo co60il pasyuenqeece; Apyroe Aeno, qro
oHo, co6cteeHHO, O60sHaqaer. Mut 6y4ervr orpl4qarb rorbKo ro Bo33peHHe, coffIac_HO KOTOpOMy npaBo KaK TaKoBoe ecrb qacrb Mopeuru, n qro rp60e npaBo 

" 
*""""i""TaKoBoro a toil vnu uHofi creneHh, B ToM nnn uHoM cMbrcre *Blrfierct Mop€r;rbHbrM.

Il|ou 
BosspeHue npeA,craB,I'er npaBo B KaqecrBe qacr, Mopanil ,, reM caMbrM Be-

rq'er K HeFcHocrh B Bonpoce o roM, AoJrxHo nr,1 0To osHarrarb [-13] cavroou"urgnourpe6oeaure roro, vro6ur npaBo nperqcraBnnJ.rocb KaK Heqro MopanbHoe, nr6o xe3AeCb ilMeercfi B B14Ay, r.rro npaBo KaK qacrb Mopan14 Qarrnvecxu rMeer HpaBcrBeH_uui xaparrep, B CBfl3r,,r c r{eM npeAnpL,rHrMatorcfl nonbrrKr,4 Ha*enHTb npaBo neroefra6conprHofi qeHnocruo, Koropafl pasBhra e o6nacril Mopanh.
B raqecree voparsnofi Kareropur4 npaBo osHarraer ro xe'caMoe, qro h cnpa-BerEnhBOCTb. 3ro - BbrpaxeHLle grn o60sHaqeHhs a6corrcrHo npaBrnbHoro co-Lli lanbHoro nopgEKa, roroputil nonHocrblo .qocr[raer 

"uo"fr 
\ent1 v a", 

""ro-yAoBflerBopqer qa',HUAM BCeX. c ncrxororuqecroil ToqKl4 3peHr4fl 
"rp"rnurruK CnpaBeEnnBocrt orpaxaer BeqHoe crpeMneH4e qeroBeKa K cqacrblo; KaK flHEV_.Bh'qyanbHoe cyU-leCTBo' qenOBeK He MOXeT .q,OcTht{b Cr{agTbfl H nOgTOMy LtUleT er's o6ulecree. coquar sH oe cqacrbe, 

"u""iuu?i;; 
-";;;;;.0]r, uo"roo,.o4n a ro .r,aH H oe cn oB o n cn on 

""yer 
cn tA B cM br cr e ; ;; ;ir;;;;',ip"uuo'' 

" 
p 
" 
o"rr,

:-?"oe""ocrh 
3aKOHHOCrr. B *a*ecrue <HenpaBa> BocnphHr4Maercfl TO, qro B OA-HOM Cnyqae HeKafl o6ulan HopMa 6urna nprveHeHa! a B ApyroM cnyqae Her, xo*eror gpyroi c.nyuafr cxox c nepBbrM; oro nperqcraBrsercs *HecnpaB;Anr"oir, 

"n"cBe3r'1 c qeHHOCTbO Cavoil AanHoil o6uleil HopMbr. cornac'o raKoMy 
"rouovnoapu_6neunro, cyr(AeHile o cnpaBe.q,nhBocrrl Bbrpaxaer to**o ornocilTenbHyro LleHHocrbnoBeAeHnfl, coorBercrByrou{ero HopMe. ncnpaee,qn14BoeD SAeCb 

"UiCrynaei-*u*-"r-HOHt4M <<npaBoBoTo).
B ceoev co6crseHHoM cMbrcre, orrt4rrHoM or cMbrcra npaBa, <cnpaBegn!4Bocrb)

o6osHa'{aer HeKyo a6corrorHy}o 4eHHocrb. cogepxaHre erofi L{eHHoc* He Moxer6stru onpeg,ereHo LltlcrbtM yt{eHheM o npaBe. Kax norasurBaer rcroplrfi qeroBeqecKo-
ro Ayxa' roropsrfr B TeqeHhe rbrccr{efierrfr rqerHo 6nncn HaA pelueHh", n""r"r il"_
9fgy"'' TaKoe onpeAefieHhe eoo6qe HeAocrl4xLrMo nyreM paq,oHanbHoro nosHaHrs.
[14] Beau cnpaBeAnnBocrb, KaK Heqro or,rt4r{Hoe or nogLrrhBHoro rrpaBa, AofixHa npo-ThBonocraBrrb STOMy no3ilTl4BHOMy npaBy nercwh euclllilfi nopflAoK, roropurfr e ceoeila6conornofi geficrerreflbHocr4 rexur sa rpaHnqa"r;;;r;;; no3HaHr,rq _ raK xeKaK nraroHoBcK-aq h.[,ef JIexilT ga npegenaMn peanbHocr]4, TaK xe KaK TpaHcqeHrqeHT-
Hae Beurb-B-ce6e rexhr,3a npeAenaMu neneuuil. Taroil xe Mera$u"r"*"*rfi 

"upu"_Tep' KaK B Orhx cfiyqaqx oHTororuqecKoro Ayanusua, o6HaplDrcaBaercs B A)fianH3MenpaBa H cnpaBeAnn3ocrn. Kar r e onncaHHbrx cflyqasx, u-i4yrr"M HMeer AB0,r_Hyo QyHrL{hNc B saBucr,tMocrLr or roro, raxoi Han[aBneHHocrr npng,epx]rBaercq ror

KEJIb3EH r. qr{CToE yqE}rI4E O rrpABE: BBEAEHT{E B rrpoBJrEMA O RPABE
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KHEA B ffizfE' K 13O-trETZb co Affi poXEEHZf f. ffib3EM

wnu uuoh Mblcnnrerb - onrilMt4crrqnofi vnv neccldMucrntuoil, KoHcepBarh aioil unu
peBonoqiloHHOil: e o.qHhx cnyr{anx Ta AaHHOCTb, KOTOpy}o npeAcraBnfler co60il no-
pqAoK rocyAapcrBa unn o6ulecrBa, yrBepxAaercn KaK COOTBerCrByoulas v1eany, a B
Apyrilx - orBepraerce KaK nporr4Bopeqaulaq ilAeany. k1 nocrorbKy no onpep,eneHr4ro
HeBo3MoxHo pacKpblrb cyulHocrb v\ev vJlt eeqr-e-ce6e c noMou_lb|o HayqHoro, r. e.
paq[OHanbHOTO' OptleHTilpOBaHHOFO Ha OnblT nOgHaHhF, Tor{HO TaK Xe HeBOgMOXHO
orBerurb Ha Bonpoc o roM, B qeM xe cocrol4T cnpaBeAnnBocrs. Bce no4o6uue no-
nblrKt4 AO HaCTOR|rrero BpeMeH4 npvBo$tAnn rorbKo K coBepueHHo nycrbtM ooprury-
naM HanoAo6ue: nTeopr go6po u ns6erail 3r€r>, <(2;440My CBOe>, o.l,epxrcs soro-
roi cepegrHbl> 1,4 T. n. "Kareropn\ecKail hMneparhB> TatoKgoKasb,""ur", noflHocrblo
6ecco4epxarerbHblM. Ecnr nocraBhrb nepe4 Hayroft gaAaqy onpeAeleH14R AoJrxHo-
ro KaK a6conorHofi qeHnocru, To HayKa He cMoxer cKagarb Hr4Lrero hHoro, KpoMe:
"Tut AolxeH To, L110 rbt ,t:,olxeH>, 3ro raerolonAA, sa roropoil npqqercq (a pasHutx
o6pasax fi B TularefibHo Bbnxhrblx o.qeqHhex) lornuecxnil npwn4rtn roxAecrBa, T. e.
BosspeHne' comacHo KoropoMyAo6po nelnercn go6putv i l He srbrM; qro cnpaBeAfl14-
Bocrb flBnflercF cnpaBepnueoil, a He Hecnpaeegnreoi; sro a [15] ecrb a,'Ho He ecrb
ne-a' lnn toro qro6ut cosAarb ce6e npegnaer nosHaHnn, cnpale.q,nuBocrb KaK ilAean
Bonn n gefrcrern gonxHa HegaMerHo npeBparhrb ce6q e n1en ncrvHbt, a noc;1e.qHqfl
Haxop,l4T caoe (uerarnsHoe) BbtpaxeHhe B nphHqxne roxgecrBa. flogo6Hoe hcKaxe-
H il e nocraHoaru npo6n eM bl sBrq ercs Hens6e)fi HM cnegcrB veM r,orn\nsaqu n o6r-
eKTa, Koropui no onpeAeneHho He,qocryneH Ane nonAKV.

C ro'{ril 3peHilt paqr4oHanbHoro nosHaHuq cyulecrByrorrolrbKo t4Hrepecbt N roue-
rl4KTbl l,4HTepecoB, paSpelxeHhe KoTopbrx npoHcxoAr4T r{epe3 pacnofioxeHre nHre-
pecoB B HeKOeM nopFAKe; B paMKax ororo nopqAra nu60 0gl4H H3 r4HTepeCOB yAOB-
nerBopflercfl 3a cqer lqpyroro ilHTepeca, rn60 AocruFaercg KoMnpoMl,lCC MexAy
nporl4BonoroxHblMl4 t/HTepecaMr. To, slo rollbKo ror uNA uHoil nopngoK t/Meer
a6con}OrHyto qeHHocrb, T. e. qBJIgercF <cnpaBegnhBbrM>, He.q,oKa3yeMo c noMou{bro
palliloHanbHoro nosHaHus. Ecnn 6ut cnpaeegnnBocrb cyu{ecrBoBana B ToM cMbtcre,
B KoropoM o6ut'lHo npeAcraBflqor ee 6srme npu nonHTKe ypaBHoBer.r1hBaHhq og,Hr4x
,{HTepecoB no orHoueH[|3 K rqpyruM, TOrAa noSHTHBHOe npaBo oKa3aflocb 6u coeep-
uJeHHo vsnu|dHt M, a ero cyulecrBoBaHhe a6colprHo Heo6uqcFu4vuv. flpr Hanu11vu
HeKoero a6conotso npaBr4ttbHoro cotlnarbHoro nopnAKa, BbrreKaoulero ils npil-
po.0,bl, pa3yMa unn 6oxecreeHHofi BoJul, AesrerbHocrb rocy4apcrBa-saKoHoAarerg
6utna 6u rnynoi nonsttrofi garb rcKyccrBeHHoe ocBeu-leHhe nph scHoM conHeHHoM
cBere. o6uqnoe BospaxeHhe 3aKrloLraercfl B CfieAylou_leM: BpeA nu cyulecrByer He-
KaF CnpaBeArr4Bocrb, KoropaF He nosBorena 6u ce6n onpe4eflnrb (wnu, uto ro xe
caMoe' onpeAenilTb ce6n ogHosHa'lHo); ero 6uro 6u eHyrpeuHuM npol4BopeltL4-
ev. .{aHHoe nport4Bopeqile RBnnercq rnnhqHHM H.q,eonorilqecKilM npzKpbrrheM Llc-
Tt4HHblx' cnh[uKoM 6onesHeHHo BocnphHrMatoulr4xcfl Sarruuecrux o6croRreflbcrB.
CnpaaeglnBocrb ecrb t4ppaquoHarsnufi [16] ragean. Kar 6sr raroil v1ear uu 65"n
Heo6xop,rrra Aflq lerloBeqecrofr BonA vgeilcrehs, oH Bce xe He.qocryneH no3HaHhlo.
flosHaFlr4ho gaHo (ulu, ToqHee, eagaHo) ToJlbKo nosrmBHoe npaBo. gerulr,1eHsu.re ych-
anh ual npilnaraeM AJIF Toro, ,{ro6st qerKo orrpaHhr{hrb noglrrrBHoe npaBo or rAea-
ta' qeM cKopee Mbl GoFr|auaeMcq Ha tagyu-1uh oT npaBoTBopnu-1eil BfiacTV hMnynbc -
paccMarp[Bars geilcrsLlrerbHocrb npaBa KaK ero cnpaBeAnhBocrb, TeM 6onsuee
coAefrcrehe Mbl oKa3blBaeM ilAeonorh,{ecroi ycraHoBKe, Koropan xapaKTepHa AnF
KnacchqecKoFo ecrecrBeHHo-npaBoBoro yr{eHuq. 3a.qaveil nocnegHero oKa3btBaeTGg
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He crorbKo no3HaHue AeficTBytou{ero npaBa, cKorbKo ero onpaBAaHhe, ero o6bFcHe-
Hhe qepe3 !,OKa3aTeIbcTBO TOrO, qTO nO3klTtlBHOe npaBo FBItleTCq fit/Iulb tA3IlunHVeM
HeKOero ecrecrBeHHoro, 6oxecrBeHHoro rnfi pasyMHoro (T, e. a6contorHo npaBilt lb-
HOrO 14 CnpaBertr/|| i lBOFO) nOp9,[,Ka. TOrAa KaK peBOnnllhOHHOe ecrecrBeHHo-npaBoBoe
yqeHr4e, KOTOpOe B t CTopvllA HayKtl O npaBe t/lrpano OTHOC?lTeIbHo MeHee 3HaLlL/lMylO
poflb, npecnep,oBano npoTt4BonoloxHoe HaMepeHHe: nocTaBfiTb noA Bonpoc p,eil-

cTBnTeIbHOCTb nO3hTklBHOrO npaBa 3a CL{eT yTBepx!,eHt4F o ToM, trTo t/MeeTcfl npo-
TMBOpeqhe c HeKhM sapaHee 3aAaHHblM a6corornutM nopf fAKoM. B AaHHOi l  nepcneK-
TL4Be npaBOBafl pealbHocTb npeAcTaBIqeTcF B He6naronphgrHoM cBeTe, nocKonbKy
oHa npoBepqeTCg Ha coorBercrB[e tAcrvqe.

9. AnruuqeonoruqecKaq HanpaBneHHocrb ql.rcroro yqeHuq o npaBe

BsruleonrcaHHbte h! ,eoror- r ,1qecKL{e ycraHoBKt4,  norL lTr4Ko-BnacrHbte HaMepeHhF
il cIeAcTBr4ff OqeBN.qHbr, OHh COXpaHfltoT B HayKe O npaBe rocnoAcTBytoulee noJloxe-
HLre !,o HaLUTrx 4Heil, AaXe nocne KaxyuletocF npeo,qoneHrff ecTecTBeHHo-npaBo-
Boro yHeHL4f l .  9ucroe yqeHr4e o r rpaBe HanpaBreHo nporr4B or t lx  ycraHoBoK. [17]  3ro
yqeHue cTpeMuTcs npeAcTaBhTb npaBo TaKL4M, KaKoBo OHO eCTb,  He nerLlTt4Mt4pyq
ero KaK cnpaBeAnfiBoe r.1 He grcxealNQtAL\t pyfl ero KaK HecnpaBeAnilBoe. Llf icroe

yqeHHe o npaBe 3aAaeTcf l  BonpocoM o peanbHoM t1 BoSMoxHoM, HO He O npaBf iJ lb-
HoM npaBe.  B erov cMbrcre AaHHoe yqeHf ie nBJinercf l  paAhKanbHo peanucr t {qe-
cro i l  npaaoeoi  reoprefr .  Ono orKagbrBaercn or  oUeHKIA no3LTuBHoro npaea" OHo
paccMarphBaer ce6q KaK HayKy,  Koropan npi l3BaHa rorbKo K ToMy, qro6st  L l3yt { t /Tb
nosHTtlBHOe npaBo B ero cyu-lHocTl v c noMou-lblo aHarvSa noHtlTb crpyKTypy no3il-
TtlBHoro npaBa. flpex4e Bcero, qhcroe yqeHile o npaBe orKagbrBaerctl or cryxeHilf l
ra<uv-lu6o norr.4ThgecKfiM t4HTepecaM qepe3 npeAocraBneHile B i lx paonopnxe-

Hr4e raKl4x Ll4eonoFhqecKLlx KoHcrpyrquil, c noMou-lblo Koropbtx nefttTtAMttpyercs
vnr4 AtAcKBanraQrarlrzpyercn cyulecraynuluti o6ulecraeHHutil nopngor. Tev caMblM
r{r,lcroe yqeHr4e o npaBe Bcrynaer B ocrpoe npoil4Bopeque c rpaAilLlnoHHofr nayrofr
o npaBe, KoTopafl co3HaTenbHo ilnil HeyMbrLUIeHHo, e 6oruluefi Llnn MeHbtlletT cre-
neHh saHrMaercn vheonorveil. hnaeHHo 3a cqer ceoeil aHrhh!,eororuqecrofr ua-
npaBreHHocrh rlr4croe yqeHhe o npaBe no3k1r-lr/oHr4pyer ce6n KaK !4crtlHHyo HayKy
o npaBe.  l losHaHLae B HayKe o6Happ<raeaer hMMaHeHrHoe crpeMneHue pacKpbtrb

ceo/  npe5,ver .  lz l4eonorun,  Hanport /Br  cKpbtBaer peanbHocrb -  c  qenbn 3aKoH-
cepBfipoBarbJ 3au-lt/Tt1Tb ory peanbHocrb vyeonorvn ee npeo6paxaer; c l lerblo
pacKpr,,rrr4KoBarb, pa3pytrlt4rb t4 saMeHilTu gpyroil tAqeofiorw+ o6eso6paxu4Baer
pearbHocrb.  11to6aq vgeonorvf l  f iMeer cBoLl  KopHt4 B Bore,  a He B nosHaHf i t l ;  oHa
oTTaJiKl,43aeTCfl OT OnpeAeneHHblx t/HTepecoB, - ToqHee, oT tlHblx t4HTepecoB, qeM

ncr4cK Hcrr lHbt .  Xorn npr  eroM, pa3yMeercf f ,  Hr4qero He 3aqBrsercf i  orHochrerbHo
ueHH3c:r{ r{ qocror4HcrBa sri lx r,{Hbrx r,lHTepecon. 3Aecb no3HaHile BHoBb pa3pblBaer

i .cKC:3.  KoropbrM Borc oKyrbtBaer Beulh.  Tor  aeropi lTer ,  qro rBopur npaBo r  [18]
-:.-ia::tr: e-o 3au-lt4Tt4Tb, MoxeT 3aAarbcfi BonpocoM o roM, HacKonbKo ceo6oAuoe
=, , '--=ta.l i l ,1 L,l3yreHhe npaBa 6yger nofle3HbtM. Tarxe L1 Te chltbl, qro rlulyr pas-

:j--3-;1: 3'irrecTB\,r.oil- lero nopstrKa h 3aMeHbl eto Ha Hexrft Hoeuli r nylruri no-
f,"c::{. l. 'a-c lTo cr,.roryf npeAnphHsrb c rroMou-luo noAo6uoro B3mffAa Ha npaBo.
-2; rz :  - ra:3 he l ,4oxer  sa6orf i rucq HH o roM, Ht4 o ApyroM. hvenno raro i l  nayr<oi '
:  : : :=3 , r  F: ; ;CTCF Lt i lcToe yqeHhe o npaBe.

'ccct4*cKt-1* =-x=tor.Ht4K TEoPilt4 iiPABA i N! .1, 2:i : : :23
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[19]  l l l .  [ Ioncrue npaBa ta yqeHue o ppr4AuqecKoM npaBure

1O. EcrecrBeHHo-npaBoBoe yqeHue u npaBoBoil no3uruBusM

hgeororrvecrrfr xaparrep rpa.qrll i loHHofr TeoprAvt npaBa, npon/B roroporZ 6o-
percn tlLlcroe yrleHile o npaBe, npoflBnnercg )DKe B o6utqnov onpe,qefieHilv noiflrvfl
npaBa. Ta<oe onpeAeneHile rEo HacronUlero BpeMeHt4 HaxoALlTcn no/1, BJtr/RHileM KoH-
cepBarrBHoro ecrecrBeHHo-npaBoBoro ytleHhn, Koropoe, KaK y)<e 6ulno noraeano
BbrLUe, oneptapyerrpaHCLleHr,eHTHbrM nOHffTheM npaBa, !,auHoe noHqrre norHocrbro
coorBercrByer veraQrsLltlecKoMy 6asucy, cQopvrpoeaB[!eMycff e $rnocoQrara ao
BpeMeHa rocnogcrBa ecrecrBeHHo-npaBoBoro yqeHilq - B nepro.q, roropsri B norh-
Tl,lt iecKoM nnaHe coBnaAaer c o6pasoeaHheM norhuefrcroro rocyAapcrBa B paMKax
a6conrcrnoil MoHapxtit4. l- locre no6egsr rr6eparsnofr 6ypxyasrar,r e XIX B. Bo3HfiKaer
xecrKafl peaKl$4ff nport4B verasnsr<h Li ecrecrBeHHo-npaBoBoro y1eHilq. o4Hoepe-
MeHHO C nporpeccoM oMnfipLlqecKr{x ecTecTBeHHblx HayK, c Kpr,lTfiqecKhM pa3pyr.ue-
HileM perhrrosnoil vqeonornv npollcxogrir noBopor 6ypxyasHofi HayKN o npaBe or
ecrecrBeHHo-npaBoBoro yqeHhfl K no3nrhBt4stvry. Ho KaKilM 6ut pagrra-nsnurv ux 6sn
sror noBopol oH Bce xe He 6un nonHsru. Yxe ne npeAnonaranocb, rJTo npaBo - Beq-
uan u a6colrorHaq Kareropuq; nph3HaBanocb, rlro cogepxaHfie npaBa noABepxeHo
t/cropt4qecKr'tM LjSMeHeHVAM t qro npaBo (rar nostrruBHoe npaBo) ecru o6ycloe-
tleHHoe BpeMeHHbtMt4 h npocrpaHcrBeHHbrMll ycroBheMl,l FBJleHhe. [20] Ho r4en o6
a6colornofr qeHHocrt4 npaBa He hcqe3ra norHocrbhc, oHa npoAonxaer xtlrb B ol4-
,lecroi hp,ee cnpaBeMuBocrh, KoropaF TaKXe nop,!,epxL4Baercfi nosmthshcrcrofi
topr/cnpyAeH Llr efi . nfl,axe ecl u Hacroi.tLl ao aKlleHTltpyercn pasn hq u e Mex,qy cnpa-
BeArrlBocrbro h npaBoM, noAqepKLlBaercfl, HTo oHr4 Bce xe cBffgaHbt MexAy co6orZ
6onee u4ltt1 MeHee Bu.u,t/MbrMt4 HVIAMIA. Kar nav roBopflT, Anfl Toro .tro6ut 6srtu "npa-
BoM)r nosilTilaHsti rocyAapcrBennutfr nopqAoK AonxeH r4Merb raroe-lr6o yqacrile
B cnpaBe,EnilBocrt4 - 6ygs raKoe yqacrile peanusoBaHo B BLIAe HeKoero erhqecKo-
To MlilHt4MyMa nv6o B BhAe (nycrail Aaxe Hey!,avnoil) nonurrru 6srru (npaBrnbHbtM
npaBoM), T. e. cnpaBeAIhBbtM npaBoM. ,l1n roro qro6H 6utrs "npaaoM>, no3LlTLlBHOe
npaBo AotlxHo B onpe!,eneHHoi (4axe cpaBHr4reIbHo He6olsu.roil) creneHr coorBer-
crBoBarb i lAee npaBa. Tor4a npaeoeofr xapaKrep.[,aHHoro rocyAapcrBeHHoro nopeA-
xa 6yger nperr,noflararbcfl caMoogeBh,[,HbtM, a nefvrlruallhfl TaKoro nopqgKa 6yger
o6ecneqeHa qepes npaBoByro reopuro Ml4HrMyMa HpaBcrBeHHocrr. ,!,auuaq reophfl
caMa no ce6e ecrs rhutb Mr,lHtiMlr3upoBaHHafl ecrecrBeHHo-npaBoean reopnR. Ta-
xofr rapanrrpoaannulft Mt4HLlMyM .!,ocrrlraercfl Bo BpeMeHa KoHco;tr4gr/poBaHHoro ro-
cnoAcrBa 6ypxyasvttt, B nepilo,u, orHocr.4TerbHoro paBHoBed4fl colluarbHbtx cr,u. Ho
nOC'le.E,HHe BblBOAbl tA3 OQI4LtlAanbHO nph3HaHHOFO npfiHllL{na no3hTtlBt/SMa eule He
cqexaHbl, a HayKa o npaBe eu-le He norHocrbro opueHTl4poBaHa Ha noshrueusv (xotn
a Kafi o p x e H r aL\hA h M e er .u,o M ri H h pyro ulu fr xa pa rre p ).

11, e4oflxeHcrBoBaHue, KaK Kareropws npaBa

a)=,QonxencrBoBaH14e> KaK TpaHCueHAeHTHafl h1eg

i-' lcgo6noe noro)<eHt{e seuqeil e o6racrr{ AyxoBHocrt4 qerKo npoeBrsercfl B no-
:?-.11,4. nOA KOrOpOe noABOAr4TCfi nOSHTHBHOe npaBo, - e [21 ] nolnrNr HopMbt Hr14
:;nxeH crBoBaHhq. Xorn s4ecr n o-n pexH eMy n oAqepKh Baercq H eroxAecrBeHH ocrb

->.:-c:ir.iK;l i-]PA=A i;,,^,,:.;;.LAY/-1.{FDIA..rc}
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npaBOBblX h HpaBCTBeHHbIX HOpM, HO C lOphAt4LteCKOil TOqKh gpeHilf l a6COnrrCrUaq
qeHHocTb Mopafih He cTaBhTcF noA Bonpoc. Kaxercq, qTo oTo npor4cxoALtT rolsxo
rll,rt l roro, qro6bl Ha SToM QoHe eule orqernfiBee npocrynhna peflf iTLrBHocrb LleHHo-
crH npaBa, HesosvoxHocTb orpr4Llarb cyujecrBoBaHLle Heroefr a6contorHofr qeuHo-
crLl, B onpaBAaHuu roropofr rophcnpyAeHLlhq oulyu-laer cBoe 6,eccunve, - 3ro )D{<e
caMo no ce6e npocroft Oarr, BnfiFHfie Koroporo He MoxeT He ,4cnbtrbtBaTb noHqTLie
npaBa. .f l,eilcraurelbHo, ecr|i l  paccMaTphBaTb L4 npaBo, t4 Mopalb KaK HopMy, ecr|rl
cMblcr r npaaoaoil! t/ MopajlbHoil Hopvut BbtpaxeH B HeKoeM <AorxeHcrBoBaHtAtA>,
TO Ha.qor | lo  nOHFTl , l t l  npaeOsOi l  HOpMbr H Ha Aonto npaBOBOrO AOIXeHCTBOBaHhF Bbt-
na4aeT HeHTo or rofr a6colorHoft qenHocrr, KoTopafl cBoilcTBeHHa uopalr. Cy:<-
AeHL,te o roM, L{To Heqro AonxHo 6utrs topugt tqecKr i  HopMt lpoaaHo, r lTo HeKoe coAep-
xaHhe .aoJrxHo r/Merb Mecro B cnny npaBa, HfiKor!,a He 6yAer norHocrbto cBo6oAHo
oT npelcTaBjreHf ig O TOM, t {TO TaKOe C}DKAeHLle XOpOUIO, npaBhJtbHo,  CnpaBeMHBO.
ly '  e  eroM cMbrcre onpegeneHhe npaBa KaK HopMbr h AorxeHcrBoBaHhs B no3hrr . l -
BtlcrcKot lopt4cnpyAeHquN XIX B. Ha Aere He MoFJro orKa3arbcF or hcnorb3oBaHHF
h3BecTH btx r l ! .eoIor f i  qecKr lx  3I  eMeHToB.

b ) !,o nx e n cr B o B a H u e Ka K r p a H c rJe HLe Hra n b H as K are ro p u fl
3aAa,ra qucroro yqeHhf l  o  npaBe -  ocao6o4tATbcf l  or  AaHHbtx oreMeHToB. Aau-

Hoe yqeHLle ocao6oxgaer noHffT i le  npaBa or  roro noHf iTt4f i  vopalsHof i  HopMbtr  ,13
Koroporo h3HaLtanbHo npoLi3or . lno noHRTre npaBa,  h ga cqer  eroro o6ecneL{LiBaer
caMosaKoHHocrb npaBa no orHouieHf i to  K MopaJtbHoMy 3aKoHy.  3ro nporcxogrr
nyreM KoHcrpyr4poBaHhn.  npaaoaoi  HopMbt He B KaqecrBe. f iMneparuaa (Hanogo-
6Ne voparuHof i  Hopvul) ,  xar  oro no 6olsuei l  Lracru npnHf lTo B TpaAhLlr /oHHoM
122] yuenuv, a B Kar{ecrBe rhnorerr4qecKoro cyxAeHufl, Koropoe Bbtpaxaer cne-
qNQrvecryo cBn3Ky Mex4y onpegeneHHuv QaxroM n onpeAeneHHbtM nocneA-
crBr leM. npaeoean HopMa ggecb craHoBr lTcf f  hopi l .q i lHecKr4M npaBHIoM, Koropoe
yKasbrBaer Ha ocHoBHyro HopMy 3aKoHa, Tar  xe KaK 3aKoH nprpopbt  cBf fgbtBaer
Herr i l  Sa<r c  ApyrHM Qarrov KaK npr4qhHy h cneAcrBue,  TaK N npaeoaofr  saKoH
cBff3blBaeT onpeAeneHHbre npaBoBbre ycnoBhf f  c  npaBoBbtMl /  nocf leAcTBr l f lMr/ ,
roqHee,  c  nocreAcrBlnMl npaBoHapyueHuq.  B ogHov cf iyqae cnoco6ovr  cBq3bt-
BaHhs $anos f fBrnercc nphqhHHocrb,  a B ApyroM -  BMeHeHhe,  Koropoe B qr-
croM yqeHhu o npase npHsHaercf l  B KaqecrBe oco6of i  caMo3aKoHHocrt4 npaea.  Kar
cneAcrBl le  Bo3Bon, ! {Tcf i  r  cecefr  npL{r luHe,  TaK h npaBoBoe nocregcrBhe Bo3Bo-
n, t '1TCF K COOTBeTCT=)r : r ! i ; '1 ,1, ' l  npaBOBbtM yCr lOBMgM, HO B nOCJIeAHeM CnyHae C3;3b
He l . rcxer  paccl , larc;13albcr  KaK nprqhHHo-cne4crBeHHaf i .  f lpaaoece n:3. -3--
a - =  _ J =  

- a ^ t r a t a - =  r =
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O npaBe npeACTaBnFeT nOSLlT t4BHOe npaBO,  TaK Xe KaK BbtpaxeHr4e np f i r l i lHHOi l  ga-
KOHOMepHOCTI , I  Bb tpaxaeT H eo6xoAt4MocTb.

[23] B o6or/x cnyqaex perrb NAer rorbKo o BbrpaxeHfi i l  cneqhOuqecKofi Anq co-
orBercrByroulefr crcrevur (a ogHov cflyqae - npmpoAbr, B ApyroM cnyqae - npaea)
@yHrqroHansHoil BsailMocBgst4 ofi eMeHroe. Ecnil oceo6o4urscq or Marr4Ko-Mera-
Qt/sil qecKr4x accol-lf iaqil i l , <otopule h3Haq anbH o coorHece H bt c n puq tl H H ocrbto, oHa
BoBce He osHaqaer rol-o, Ltro B KaqecrBe npilqhHbt npe,qcraBflqercff (cnegyn aHVM'A-
cl,4rlecKLlM BOS3peHhRM) HeKaq CKpbrrafl chra, Koropaq nopoxAaer ns ce6q cfleA-
crBhe. O'truleHHutv nogo6Huttra np?rHllmnoM Ka3yanbHocrl4 He Moryr npene6peraru
ecrecrBeHHbte HayKLl, nOCKOJIbKy OH Bbrpaxaer nocryflar noSHaBaeMocrh nprpoAbt.
Srovy nocrynary He Moxer coorBercrBoBarb Htlrlro, KpoMe ocyulecrBnffenaotZ Ha-
uhM nosHaHL4eM CBflsKr,4 MexAy npeAnexaulhMr4 nepeA uuv OarraN4n. EcrH sa-
KOH npfipoAbt roBopr4r: "Eclr,r A, ro Heo6xoAt4Mo 6yger Brr, - ro npaBoBofi saron
roBopt4T: nEcln A, ro golxHo 6uru Bu, He BbrcKaSbtBaqcb npr4 SToM o LIeHHOCT14
(vopanuuoil vnv nonvrt/1recrofi) gaHnoil B3ahMocBfl3r.l. .[onxnoe 3Aecb ocraercg
orHoct /TerbHoi  anpropHo* rarerop uei l  Mn o6pa6orrN oMnr lpr4qecKoro npaBoBo-
ro MarepLlala. B erov orHoueHltt4 Hefis6exna o6pa6orra fi BbtpaxeHile roro oco-
6oro cnoco6a,  c  novouqblo Koroporo no3i lTr lBHoe npaBo cBf f3brBaer MexAy co6oi
Qarrut' Bvecre c reM oqeBngHor uro ora cBflab He ecrb cBn3b Mexlr,y npil irLlHaM7l
t4 cneACTBLtqVil. HaragaHre cne,Eyer npaBoHapyueHL4to He raK, KaK cregcrBile 3a
npr l rHo*;  3Aecb Mbt t4MeeM Aeno c coBeplueHHo orr r4t lHbtM or  nphqi lHHocrLl  cBF-
3btBaHheMr KOTOpOe OcyqecrBnflercfl 3aKoHoAarereM. oto ceRsureaHre coBep-
[ueHHo t /Hoe,  Ho npr4 eToM oHo cToIb xe Hepyut /Mo,  r lTo N 3aKOH npL4qrHHOCTt/"
EcnH e chcreMe npaea ( r .  e .  no npuqnHe npasa) HaKasaHue Bcerp,a i l  HeLisMeHHo
cneAyer 3a npaBoHapyrueHileM, ro e l24l cr/creMe npnpop,bt HaKa3aH4e no reM
tAIltA t/IHblM nphqhHaM MoXeT oCTaTbCq He npt4MeHeHHbtM. Eclu xe HaKasaHLle Bce
xe npilMeHfiercfi, To He raK, KaK nocneAcrBr,' le coBepueHHoro npaBoHapy[xeHl4q,
orHocscb K npaBoHapyueHi l lo  rar  r  csoei  npi lqhHe.  HaxasaHhe Moxer 6srrs ss l -
3BaHo coBeplueHHo t4HblMt4 npfiqr4HaMu ,4 nocre.[,oBaTb Aaxe B ToM cryt]ae, Kor!,a
npaBoHapyuteHrle B geilcraurelbHocrvt N He coBepluarocb, KorAa roBopfiT: "EcnucoBepuJeHo raK HaSbtBaeMoe npaBoHapyueHhe,  "gonxHbr"  !4Merb Mecro npaBoBbte
nocjle.[,cTBt/f )>, - To 3TO (,n,OIXHOe>) B npaBoBbtx KaTeropLlFX o3Har]aeT ToIbKO TOT
cneqrQl t recrnf t  cvutcr ,  B KoropoM npaBoBbre ycnoBxf f  x  npaBoBbte noc; leAcrBr4f i
coorHeceHbl Mexry co6ofr B rophAr4tlecKoM npaBhle. !,aHnan npaBoBaff Karero-
pvln - xors 5ui oiia H npn*qt nvartbHo orruHaracb or rpaHcUeHAeurHoir npaBc-
=oll lrnelt - ){:,teer L']t,. lcro Qopr,ta.nuHui xaparrep. oxa nprl, leHHj,,{a H33atsr,:o;i:.1o
:. ;J;c. Ka<-,1!.i i  .,{3aio 5u 6urs co-lecxaHtle cBt3btBael,lbtx ri iex.l l. 'cce 3;'t e"(;c=.
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c) Perpecc K ecrecrBeHHoMy npaBy u MerafuhsuKe
llocne npousolrJeAlrjero BcneAcrBhe Mr,rpoeofi BofiHbr collL4arbHoFo norpflce-

Hrf f l cl,4creMu [25] nonsruil TpaEhltl4oHHas reophq npaBa no BceM HanpaBneHllnM
Bo3Bpar[flacb K ecrecrBeHHo-npaBosofr reoput/, KaK vrpa$VL\y,auHan erlocoeun
norHocrblo perpeccrlpoBara K r0,oKaHTUaHCXOil VeraQv3vKe. Haxo4acu e rofi xe
cavoft norLlTr4r{ecKoil cutya|]:vur rJTo r.4 ABopqHcrBo B Haqane XIX e., c npn6nnxe-
HHeM cepeAuHst )C( e. 6ypxyasr,rq xaaraerbq 3a norhruirlecKile u1eonorv4, cxoxr4e
c reMh' r{ro rqBopeHcrBo saqhulano a 60ps6e nporre 6ypxyasrara. [21, [veHHo no-
cKonbKy LlLlcroe yqeHL4e O npaBe BuBoAl4T nOCre.i],Hhe cneAcrBt4ff k13 hcxoAHo il aatu-
uAeonoFhqecrofr, nosrrNencrcrofr Qunocounu v reopvll npaBa XIX e., oHo oKa-
3blBaercfi B XeCTKOM flporLlBocrofrHut/| c enHroHaMfi, orph4alou_lLlMh KaHThaHcKyto
TpaH c4eHrqeHTan bHyro $ru o coer,r rrc u n pasoeofr n osrl4 Bl,is M.

12. flpaeo KaK npaHy,4urenbHae HopMa

f'lprgn r @opva-nuHoil rareropl4Lr .qonxeHcrBoBaHhn hlrh HopMbr, Mbr HauJrLl
rultts o6u-lee noHqrHe, Ho He cneqrsnrecroe orju,4qHe npaBa. Teopran npaea XIX s.
s o6u1eu h qenoM corhauranacb c reM, qro npaBoBafl HopMa ecrb nphHyAhrerbHan
HOpMa B TOM CMbtctte, qro gBJInercR nopvoil, eeiRuleft npHMeH4Tb nphHy)Kr,eHhe, 3a
cqer qero ortlt4qaerctl or t lHblx HopM. B gaHHov orHoueHhu t{hcroe yqeHhe o npaBe
npoAonxaer rpaAh4hro no3'ATt BVCrCrofr reopuL{ npaBa XIX e. Ono paccvarpHBa-
er nocnerqcrBhe, 3aKpenneHHoe B opt4Ailr{ecKoM npaBhre aa onpeAeneHHbtM yc-
tf oBheM, KaK rocyAapcreel-lHutfr aKT npfiHlDKEeHt q, BbtpaxeHHbrft a Harasauvu nu6o
B il cn ofi H rlretl bH blx gefr cremRx rpax.qaH cKo ro v nv aE,MLI H IA GTparr4 BHoro npollecca.
B er_on,{ paKypce o6ycnoanua anu-yil earr rearuer,rrlr,rpyercn KaK npaBoHapyrxeH14e,
a o6ycroereHHbre nocneAcrBLrfl - KaK cneAcrBfiq npaBoHapyueHrn. onpeAeneH-
HOe qeroBeqecKoe noBeAeHhe craHoBL1TCF npoTilBonpaBHbtM, cTaHoBr4TCq npaBo-
HapylxeHilev (a uluporoM cMbtcne ororo c.noBa) ne sa cqer HeKoefo i lMMaHeHTHoro
KaqecrBa [26] unu orHor.reHr4c xtofr unu rHofi rueraQrsuqecrofr Hopvb, r Heroefi
vopansnofr' T. e. TpaHcqengenrHoil no orHolueHhrc K no3hl,4BHOMy npaBy qeHHo-
crn. f loee4eHt4e craHoBhrctt npaBoHapyueHheM TonbKo u tlcwtnqnrerbHo noroMy,
tlro B topilAr4qecKoM npaBhne ycraHoBneHo oco60e nocneAcrBt4e, qepes Koropoe
gaunuil npaeoeoi nopFAoK pearhpyer Ha raKoe noBeAeHLle C noMou_lbro aKTa npLl-
HlDKIl,eHhff.

13. ITouctuc npaBoHapyueHue

B acnexre hMMaHeHTHoro hcxoAHoro nyHKTa qilcroro yqeHr{g o npaBe noHFTile
npaBoHapyueHHq noABepraercff cyulecrBeHHOMy nepeocMbrcneHfilo. A,ns eroro no-
HflTVg BaxHbt He Mort4Bbt 3aKoHorqareng, He ro, qro uexuil ea<r HexelareneH Hop_
MOTBOpflU{hM BracrqM, .rto raxofi Qarr, cornacHo HeroqHoMy cnoBoyirorpe6nenro,
gBrFercF coqfianbHo BpeAHblM (xorn voxuo cKa3arb ronbKo ro, ero gaKoHoAarerb
cqrraer ero col-lnanbHo BpeAHHna). EgraHcrBeHHo vl tAcKlrtoqnrerbHo BaxHbtM Arg
noHrrhrr npaBoHapyueHilf i qBrrrercq ynoMLrHaHfie AaHHOTO Qarra e |opLu,tl, lecKoM
npaBhne - ro, HTo eror Qarr rrBrqercs ycnoBheM 4nn cneqrQnqecxoft peaK4Llr1 CO
cropoHbt npaBa, AJrq nphMeHeHr4F aKTa nphHyx.D,eHrn (roropufr gBngercg geilcrar_
eM rocyAapcrea). f lpaeoHapylueHhe - 3TO 4eilcrane rJefloBeKa, o6ycnoereHHoe
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B lopr,4ArrrecKoM npaBune B KaqecrBe ycnoBhF, npofl4B KOTOpOTo o6paqeH aKT
npilHIDKAeHVA, o6o3HaqeHHbtfi B toprrAl4qecKoM npaBilre KaK nocre.qcrBhe.rOaKT
npaBoHapyueHLlg B KaqecrBe noBeAeHl4q aApecara aKTa npilH]DKAeHhe oTlr4qaer-
cfl or Bcex ,4Hblx yctloBhil npr4MeHeHt4g nocfleAcrBt h npaBoHapyueHnff, Ecnu no-
cfle.q,crBl,4e npaBoHapylrjeHhs 6ylyr nphMeHeHbt - KaK B npLtMhrt4BHbtx npaBoBbtx
nopFAKax vnv B clyqae c rcpr4Al,4qecKLlMil nr4rlaMr{ - npoTl4B l.4HOrO Ir4L{a, qeM ro,
KOTOpOe coBeplxr4no npaBoHapyureHne, l27l TO 9TO npOilCXO,nhr ronbKo npu npeA-
nOCblJlKe' qTO 3aKOHO.qaTeneM MeXAy STtlMt4 nhqaMil npefinOnoxeHa HeKaq CBflsb,
6ygs ona peanbHofi nnv OvKruBHoi. 3Aecb roBopnr 06 orBercrBeHHocrLl sa qy-
xoe npaBoHapy[xeHile. TaK, cevsn y6uilt\at orBeqaer 3a Hero; KHfl3b Hecer orBer-
crBeHHocrb 3a npaBoHapylueHhe, coBeplueHHoe ero noAgaHHbtM; HapoA orBeqaer
3a npaBoHapylueHhe, BblsBaHHOe rocyAapcrBeHHbtM opraHoM (rollerrneHaff or-
BercrBeHHOCrs). Mexgy peanbHbrM cy6beKroM npaBoHapyueHne u o6uerrou npr-
MeHeHhtl nocreA,crBl4il npaeoHapytueHhq Bcer4a Haflur{ecrByer $usnlecKoe tAnv
to pr,4A14 q eCKOe TOXAecTBO.

C eroil Tor{Kh SpeHhfl npaBoHapy[ueHLle BMecro orpl4llaHuff npaBa (rar ero
Kaxerctl B norLlrl4Ko-npaBoBoM paKypce) paccMarpr4Baercq B KaqecrBe oco6oro
ycnoBhq npaBa h sa iqer eroro craHoBtlTcff Bo3MoxHbtM npe.qMeroM npaBoBoro
SHaHhq.  B pavrax raKoro sHaHhn npaBoHapylxeHhe Moxer noHhMarbce ro1lbKo
KaK qacrb npaBa. l- loHqrne npaBoHapylueHilf l gAecb orxoAltr or roro BHecHcreM-
Horo nofloxeHilqr Koropoe 3a HhM 3aKpenflRna AoHayqHas Har{BHaF opilcnpyAeH-
4un, i saHilMaer nonoxeHr4e BHyfpN cr4creMbr. Tar xe KaK TpaAilL{r/oHHafl Teopllf l
npaBa, nocrynaoT erilKa i l Teoflori lq. lt1 ra, i l  Apyraq flBnercTce BVAaMV HOpMa.
TuBHoro nosHaHfit. TaK, B paMKax reoAr4ller Aeraercq nonbtrKa ilcronKoBarb Mt4p
KaK CilCTeMy go6pa, a 3flo B ero rcxo.qHoM xapaKTepe HapqAurb B oAexA' npo-
croro orpklqaHhF go6pa Arfl Toror qro6st gro Momo clryxr4rb ronbKo ycltoBr4eM
ocyqecrgneHrn .qo6pa (cornacHo npeAcraBfleHho o roM, r{To glo, B KoHeqHoM
cqere, BeAer K rpexy, a no6ega Harq rpexoM BeAer K ropxecrBy go6pa). Llracroe
yqeHhe o npaBe pa3pyr.uaer p,aHHurfi o6pas, couacHo KoropoMy npr coeepu:enuu
npaBoHapyueHnfl nloAr4 <pa3pyrJator> i lrf i  <npecrynapr) npaBo. [2g] 3ro yqeHhe
AeMoHcrpl4pyer' qro npaBoHapy[ueHLle reM MeHbtxe Moxer paspytur4rb vnv npe-
CrynHTb npaqo' qTO CaMO npaBO HaLlnHaeT BblnoIHflTb CBOTO CyUIHOCTHyIO Qynr-
ul4lo ronbKo nocre coBeplueHhF KeM-To npaBoHapy[ueHilF. Bonpexn rpaAhllLloH-
HOMy BO3speHhlo,  npaBoHapytueHhe He o3Haqaer paspblB e 6uf iuw npaBa.  Kar  pas
Hao6opol npaBo coxpaHffer ceoe 6urre qepes npaBoHapyureHre, eep,u 6urre
npaBa saKJltoqaercq B ero geilcrenrenbHocru, B AonxeHcrBoBaHhil aKTa npfiHyx-
geHHs KaK nocn eA,cTBhst npaBoHapyueHlte.

B erou acneKTe qhcroe yqeHhe o npaBe rapKe oKasuBaercq B npol4Bopeqilyr
c reopuei npaBa HalueFo BpeMeHH, Koropaq 6narogapn o6pau-leHran'K ecrecrBeH-
HO-npaBoBoMy y{eHHto orpHqaer MoMeHT npHHIDKAeH nA KaK sMnilphqecrnfi rpmre-
prafr npaBa, nocKonbKy noraraer BogMoxHuM ycraHoBr4Tb BHyrpeHHee coAepxaHfie
npaB€l qepe3 eFo cortacoBaHHe c Herofi npaeoeofi npeeil. flocronsry o6qeHea-
K)ul3s chna npaBa' ua nepeufr BSrllqAT 3aKnpqeHa B qeHHocl/ npaBa (a noerrusHoe
npaBo 34ecb flBrqercfl orBerBJreHHeM HeKoero a6contorHoro, T. e. 6oxectaeHnoro
HrH ecrecrBeHHoro nopngra), To nphMeHeHhe npr4H)Dt(AeHl.n He FBnfleTcfl cyule-
GTBeHHbIM .q,nc npaBa, nocKoJlbKy ero .qefrcraureflbHocrb (ra< xe xax geilcreuTe;rb-
HOCTb a6colnnrofi rraopanra) noKohrce Ha BHyrpeHHeM nphHlDKAeHr{r4, KOrOpOe
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c olleBfiAHocrbo Breqer m o6flsblBaloulylo chny npaBa. e1o rurnr_yHo ecrecrBeHHo-
npaBoBOi no.0,xo.q.

14. Ilpaeo KaK co4uanbHas rexHuKa

a ),Qe fr crB e H H ocrb n paBoBo ro n o pfr p,Ka
Eclu npaeo (c rucro no3ktrt4BLrcrcroil ro,rri l  epeHr,rn) qBflffercg He qeM HHbrM,

KaK BHetrjHt4M npzHy.qhreflbHbrM nopqAKoM, To oHo noHhMaercs ronbKo [29] rar
oco6an coqranbHaq rexHHKa, c noMou-lbro xoropoi nu6o poctwraercs xenarerb-
Hoe collhanbHoe cocroattve, nu6o npeAnpuHt4Maercrr nonbtrKa raKoro Aocrhxe-
uun.  C reM qeroBel{ecKhM noBe.qeHr4eM, Koropoe o3Haqaer nporr4BonoroxHocrb
TaKoMy cocrogHt'4lo' cBq3blBaeTcff Tor t ' tnu 'ytnoh aKT nphHla(AeHL1fl B KaltecrBe no-
creAcrBtlF (nprHyprrerbHoe vebfrrue HeKoero 6lara'. N<v13HtA, ceo6ogur, eKoHoMr/-
HecKt lx  qeuHocrei ) '  oveerguo,  npaeoeof i  nopFAOK T4CXOAHT h3 AonyuleHhg,  r r ro re
tlto!'V' nOBeAeHhe Koropbrx 0Tor nopflAoK perynhpyel Bocnpr4HilMaoT rarofr arr
npfiHlDKAeHVfr KaK sno, Koropot-o oHl4 crpeMsrcF us6exaru. l- lpra erov L{enb npaBo-
BOrO nopgAKa - cosA,ars y loAei npe.qcraBneHr4q o roM 3re, Koropoe hM rpo3t/T
3a onpeAeneHHOe noBeAeHhe,  no6ypurs 1rc4ei l  K nporr /BononoxHoMy noBeAeHi l lo .
B erofi Mon/Bal{r,t4 saroxeHa noApasyMeBaeMaq npaBonopflAxov 4eficraeHHocrb.
B orHoueHru ta<oil ge*creeHnocrr4 coAepxaHue npaBoeofr nopusr (rar r nn6oit
coqranuHofr  HopMbr e qenov)  orpaHhLrxBaercrr  qeroBeL{ecKhM noBeAeHhev.  Hage-
reHHble pa3yMOM u eoneil ntoAh rrepe3 npeAcraBneHhe o HeKoei Hopve voryr 6urru
MOTr4Br4poBaHbr K coo6pasHorray c HopMaMH noBeAeHho. [10erovy .qpyrue Qarrur,Koropble cocrotlr e geilcreur unu 6esgeilcrBttt ,nro4efi (rax Hae sreaeruaue co6urrrs),
noeBrfl lorcq B coAepxaHHr4 npaBoBoil Hopvtut rolbKo B cyu-lHocrHoil casgre c qeno-
BeL{ecKL1M noBeAeHheu (rar ycnoBhg hnh nocfieAcrBhfl TaKoro noBe.fl,eHun). Ecnra
B np14Mr4TklBHbrx npaBoBbrx nope,0,Kax nocne.qcrBhq npaBoHapyueHilq npilMeHRoTCe
He roIbKO npoTt,{B J.lrO4ei, HO H npon/B xr4BorHbtx u eeuei, ecru TaKUe npaBoBbte
nopflA,Kr4 nbrralorcq perynfipoBarb noBer,eHue 14 HeqeroBeqecKux cy6le<roe, ro
TotlbKo noroMy' qro npuMhrheHuil aHhMt4gM ctlt/Taer oAytreBfleHHbtMh raKxe xil-
BOTHbIX rA Beu4/', TaKUM O6pasov, , lcrottKoBbtBaq ilx noBeAeHfie no aHanorhr c qe_
IOBEL IECKhM

t30l bl Broputuarc HopMbt
Ecr'r, rosopff o Lrenu npaBoBoro noprrAKa, Mbr nper,nocbrraeM Har.!t4M paccyx-

A€HLIRM rpe60eaune, corracHo KoropoMy no.n,h ,o,onxHbr Becrfi ce6q rar, ,ro6",
hs6exars rpo3qulero L4M aKra npilHlDK!,eHtAA,rO Mbr MoxeM pacrBopr4Tb npaBoBor/
nopqAoK B CyMMe HOpM, B KOTOpbrx AaHHOe noBelr ,eHhe ( ro noee4enre,  Ha KOTOpOe
Hal lereHo npaeo) Bbrcrynaer KaK 3anpeu- leHHoe (nanpuvep:  nHe AonxHo Kpacrb) ,
.f lprHsroe B nonbgoBaHfie AorxHo BogBpaularb> 14 T. n.). Tonsr<o Hy)<Ho noMHr,4Tb,qro npfi sTOM CyulecrBeHHaq AnF npaBoBoro xapaKTepa HopMbr cBq3b c aKToM npfi_
H\DKAEHh9 OCTAHETCF HEBbIPAXEHHOfr. HOPTTAA, KOTOPA'I YCTAHABflKlBAET NOBEAEHilE,
no3Boaqoulee hs6exarb nphHlDKAenwa (a B oroM saKrloqaercF Lleflb npaBoBoro no_
pngxa), eBrqercrr npasoeofi Hopnaoil, rorbKo ecnfi oHa (ucno,nusyn grn ygo6crea
yceqeHHyro oopvy) roBopr4T TO, r{TO e norHofr h npaBhnbHofr qopve ycraHaBrrl-
Baercg TOrbKo B rophAr4t{ecKoM npaBhfie - qro B clyqae npoI,{BHOTO noBegeHhfl
B KaqecrBe nocneAcrBhn 6yger npuMeHeH aKT npLlHlDKEeHUA. ero - npaBoBaq
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HOpMa B ee nepBfiqHoM o6pa3e. HopMa, KoTopaff ycTaHaBrl4BaeT noBe.qeH!4e, no-
sBonqnulee h36exaTb nphHlDKAeHhff, noSToMy rqeficTByeT TofibKo KaK BTopt/L{Hafi
HOpMa. flO OTHOUTeHL'ilO K Qarry, ycraHaBrl4BaeMoMy B KaqecTBe AorxHoro (eror .

QaKT - TO nOBeAeHhe, KOTOpOe sBrgeTcq L{enb}O npaBOnOpgAKa U nO3BOIfleT h3-
6exaru nphH)DKAeHun), npaeoHapyueHile - KaK ycnoBhe npilMeHeHLln aKra npu-
HlDKAeHilf i - npeAcraBncer co6oil orpr/LlaHile, T. e. cBoero poAa nport4eopeuue. Ho

Qarr npaaoHapylxeHhq He Haxopr4Tcrr B florhL{ecKoM nporLlBopequu c aropn.rH-ofi
Hopvoil, Koropaq rpe6yer nponlBononoxHoro noBeAeHur. f lporueopeqhe Morro
6ut eogHnxFryrb MexAy AByMF BbrcKagbrBaHV*MA o.EoJrxHoM mnLl MexAy AByMq Bbr-
cKa3brBaFruflM14 o cyqeM; Ho nporl4BopeqfiF He Moxer 6urrs vex.ny BbrcKagbrBaHileM
o AonxHoM r [31 ] BbrcKa3brBaHheM o cyuleM. l lporueopeqhe Moxer 6utrs Haexgy
AByMH HOpMaML4, HO He MeXAy HOprvrOfr AOrxeHCrBOBaHrff r QaXrOrur Cyqero. IOru-
qecKafl Orrypa Moxer hMerb Br4A (AorxHo A r,r 4onxHo He-Ar, Ho He BUA (AonxHo

A r ecru He-An - rofibKo nepBac Qurypa npe.qcraBncer co6ofr rori lqecKoe nporLt-
Bopeqhe.  l lporueopeqhe HopMe ecrb Kareropnq,  coBepuleHHo or l r4qHaq or  J lorh-
qecKoro npol4Bopel{vsn. Ta onnoshl44r, B Koropyro Bcrynaer $axr no orHoueHilo
K HopMe, npe4nilcbrBaouleil npon4BonoJloxnsril Qarr, ne Moxer 6urru o6osHa're-
Ha KaK ron4qecKas nporr4BononoxHocrb. Taryic onno3rll lr4ro MoxHo Ha3Barb refle-
o;roruqecKfiM npornBoper{heM, i locKolrbKy npr oroM B KaqecrBe o6rerrranoi qerr
npe.qnonaraercg Hexrfr Tenoc. f lo ornoureHhlo K BTopr4qHbtM npaBoBbrM HopMaM
KaK BbrpaxeHhhc npaBoaoil qern, oLreBr4AHo, HenphMeHhMbr rpa.4fir-ir4oHHbre noHff-
Tiln npoTrlBOnpaBHOCTI4 h npaBOMepHOCTH, KOTOpbre OnfiCbrBalOT npoTr4BOpeqau.lee
t1 cooTBeTcTBytoulee npaBy noBeAeHHe. erruu noHFThqMr4 MoxHo noflbsoBaTbcg
TonbKo npr4 ycnoBu14, qro nepBbrM vls noagtuh o6osHaqaercfl noBe.n,eHtAe, ABIIA-
ouleecn ycnoBheM Anq aKTa npfiHpKAeHhfl, a BTopbrM - noBeAeHfie, no3Bojlf l loulee
ils6exars aKTa nphHIDKAeHHH.

c) Morusut co6nrcAeunn npaBa
Tpy.qHo onpegenhrb, gBfif lercn nh e LeficrexrenbHocrtl coorBercrByloulee npa-

BonopFAKy noBeleHMe rngefr peeyrbraroM ,a,eilcrehq roro npeAcraBfleH hs, Koropoe
orcbtnaer K Bo3MoxHoMy nphMeHeHki lo aKTa npuHlDKp,eHun.  Pasyveercq,  B 6ons-
r.ul4HcTBe cnyqaeB r{cKoMoe npaBoM cocTofiHhe AocTl,{raeTcq 3a cqeT coBepueHHo
LlHbrX MOTr/rBOe. He CTpaX HaKa3aHilg VnV VSbflTtAq l4MyUleCTBa, a pent fUO3Hbre UIh
MoparbHbre y6exgeHNn, yBaxeHHe K col l i lanbHbrM HpaBaM, sa6ora o cBoeM npecr i l -
xe s o6ulecrBe, a 3aqacryro i l npocro orcyrcrBile no6lox4enni r nporrsonpaBHoMy
noBeAeHuhc qaule npilBoAffr K cofiachlo MexAy [32] npaeov u peantHocrun. Kar
Mbr eule y6ep,uvcn Hhxer era 3HaqnMaA Mn AeicrnrrelbHocrl, i npaBoBoro nopqAKa
cBf l3b He o6ycroereua rpe6oBaHHeM roro,  uro6ur Qarruuecroe noBegeHue noAei l
coorBercrBoBaro npaBoBoMy nopffAKy. Tarcoe coorBercrBLle He o6qsareruHo cBn-
saHo c geilcrsenHocrbrc npaBoBoro nopffAKa u Moxel cKopee, 6srrs eosee.[,eHo
K H4eonorrlrz, QyH<qNeft roropofi KaK pa3 h RBrqercn o6ecneqeHre coorBercrBr4ff
hflH npx3btB K TaKoMy cooTBeTcTBr4to.

Oco6srv,  cneqnQruecKhM Anf f  npaBa cnoco6or ' r  ( r .  e .  vepes cBe3brBaHf ie noBe-
4eHuff, KOTOpOe C\.{hTaeTCrr Cot-lf ianbHo BpeAHbtM, C aKTOM nprH\DKAeHUn, rOtOpUtfr
: - a o r  c  n n  n r r 6 r a-r---Kry raKoro nose4enrs) Moxer npecnegoBarucs no6as col{harb-

L ' ^  - ^nqi  L+sJ,D. r  rv r rpOBO XapaKTepr43yeTOq He KaK LleJib,  a fa< OCO6Oe CpegCfeO. f lO-

sTOMy qeTKO BHAHO, r lTO Bbi l . leonhoaHHbte BTopt l r {Hbte HOpMbl CaMfi  nO Ce6e U 6eS
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oFnqAKil Ha |opnAuqecKoe npaBl4jro, B KoTopoM oopMynrpyNcTcF npaBoBble ycjloBl,ls

EnA jap4ry reiKLlX nOCre.qCTBL1fr, ne VOryr BbrpaxaTb CyU-r,HOCTb npaBa. Taran cyul-
HOCTb 3aKJtlOHeHa B annapare npilH)DKAeHuF, KoTopbril cav no ce6e He LlMeeT Ht1-
KaKoi cBRSr4 c nofihn4qecKnMr vnr orvc.ecKLrMr4 qeHHocrflML'r. tleHnocrs raKot-o an-
napaTa npilHlDKAeHilc e 6orsujeil creneHh saB: |ct T or LleHHocrLl, TpaHclleH,qenrHoi
no orHor.i leHL4lo K npaBy KaK K cpe.d,crBy. klMeHHo B oroM t,r saKrlolraercq cBo6ogHoe
oT L4AeOttOrtAVl tACTOnKOBaHne TOrO oaKTa, KOTOpblil BOCnprHNMaerCfl KaK npaBo.
Heconrnenno, Lrro npaBo AoJrxHo 6utru npnsHaHo ,4cropl4qecKtl o6ycloeleuHbtM -

TeM CaMbrM OTKpbrBaeTCff BO3MOXHOCTb BSrnFHyfb Ha BHyrpeHH0lO B3auMocBtl3b,
cyu-{ecrBy}ou{yp MexAy corluanunofr rexnuxofr HeKoero npfiHyghrenbHoro nopsAKa
il TeM CoqfianbHbtM cocTogHr4eM, Koropoe noA,qepxhBaercg c noMoulblo AaHHoro
nopfl.qKa. Karoe sror nopffAoK 14, B oco6eHHocrr, hMeer rr oH (xar yreepx4arcr

cTopoHHr/KI,1 col{ilar|r3Ma) [33] xapaKTep KraccoBoro rocnoAcrBa h sKcnfiyaTa-
LWt - BCe OTO fll,lLUeHO 3HaqeHufl C TOrlKt4 3peHHF r{t4CTOr-O y{eHHF O npaBe. ,l,aHHoe
yqeHre paccMaTphBaeT He Llenb, KoTopaF npecneAyeTcF H.EoGTHraeTcg npaBOBblM
nopngKoM! a caM oror nop;rgor. Hmcroe y{eHhe o npaBe paccMarpheaer npaeoeoil
nopsAoK He B paKypce ero qeneft u, coorBercrBeHHo, He KaK BosMoxHyto nphqh-
Hy onpe,s,eneHHoFo creAcrBrln (nocrorsry orHor.reHfie L\enh u cpeACTBa nBnflercn
nmub o.qHhM t43 qacrHbrx cryqaeB npfiqLrHHo-cre4crBeHHoro orHoueHrn), a n pa-
Kypce HopMarhBHofr cauosaxoHHocTl4 cMblcJIoBol-o coAepxaHL'|9 SToro nopflAKa.

15. OrpuuaHue Aon)KHoro

llo,qo6Hstfr HopMarr4BHstfi cvutcn a o6ulev u LlenoM orpuqaercq. f lpttnnro
paccMaTpLlBaTb npaBo, T. e. npaBoycTaHaBnhBaou-li le aKTbl, ToIbKo KaK CpeACTBO
Bbt3Barb onpegeneHHoe noBegeHne nrc4ef i ,  Ha Koropbtx HanpaBreHbt  orh aKTbt ;
hHaqe roBopF,  3Tu aKTbr MoxHo paccMaTpLlBaTb KaK nphqhHbl  onpeAef leHHblx
c le4creui .  Cqhr:aetcq BogMoxHbrM o6lRcnrtu npaeoeof i  nop*qAoK npocro KaK
sarouocoo6pasHocrb onpeAeneHHoro xo.qa qeroBeqecKoro noBeAenuR. 3Aecu
co3HareflbHo hrHopr4pyercfl HopMaruenufi cMblcr, xoroputil npoflBflqercq B erux
aKTax, nocKonbKy cr{t4TaeTcF HeBo3MoxHbtM npNSHaTb cMblcn AoflxeHcrBoaaHtaR,
ourqHurfr or cMucra 6utns. Yreepx.fl,eFrre 3aKoHogareflF unh reoperhKa npaBa

"Bop p,onxeH 6uru HaKa3aH> paccMarpLlBaercg L lMeHHo B KaqecrBe nonbtrKi l  no-
6yglrru .n,pyrux nnAeil He Kpacrb, noroMy qro .qpyrile HaKa3btBanr Bopa. l lpaeo
Bocnpr'rHuMaercn KaK gareF, nosBonfftoulafl nopoArru y nto4eil coorBercrBytoulne
npe.qcraBneHt A t 3a cqer MorLiBr4pyrouleil clrrur ori lx npeAcraeneuui no6yguru
ro,qeft K aAeKBarHoMy noBeAeHrlo. lOplr4uvecran no3ttl{rq, corflacHo roropoh

AO.nXHO nOABeprHyTb HaKa3aHHlO Kpaxy VnV He (rqOrXHO) KpaCTb, CeOghrCq [34]
K KoHcrarallrr Qarra: c ognoft cropoHbr, rro4h crpeMnrcn no6y4Lirb Apyrux no-

Aeil He Kpacrb vnv xe crpeMnTcs HaKasarb Bopa, c .qpyrofr - Jllogtl, KaK npaBhflo,
BosgepxuBanrcff or BopoBcrBa ,4 HaKa3blBaor sa HeFo. flpaeo - KorAa peqb ,4Aer
o6 orHoureHhnx MexAy rloAbMr,4, cogAaloulr4Mu npaBo r co6ltoAaou-lL1Mt4 ero, -

BocnpfiH14MaercF KaK HeKarr 3arefl, HanoMrHanulag Aeicrahff oxorHLtKa, rotopsti l
Kra.ner  B sanagHn npnMaHKy,  qro6u 3aMaHf i rb ry4a Ai lqb.  3ro cpaeneHhe Bep-
Ho He rolrbKo r4g-ga o6ulero gnn o6orx cnyqaeB xapaKTepa Morl/Ballr4t4, Ho eu-le
r noroMy, rrro, coilacHo onHcbrBaeMoMy s.o,ecb B3rurFEy Ha npaBo, KorAa npaBo
mso6paxarcT KaK HopMy (co cropoHbr oaKoHo4arern vf in  B npaeoeoi l  go<rpuHe),

poccrnzcKxil x=rcAHr4Kr=oPvtfi nPABA 1*n+, zottl I asz
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TO nofiyqaercfl o6MaH. B cooraercTBvtv c 3Toil TorrKofi speHrn <HopM> Boo6ule
He <cyu-lecTByeT), a yTBepxAeHile, comacHo KoTopoMy HeqTo (Aotl)KHo> 6uttu, He
hMeeT HilKaKOTO, OTfiLlr{HOrO OT MopanbHOrO, Cne4t4$nVeCrr nost', lTt4BHo-npaBo-
Boro cMbrcna (roropuna pyKoBoAcrByercq r.rhcroe ylreHue o npaee). C eroil TorlKil
3peHilff 3acIlDKt4Ba|oT paCCMOTpeHfi9 TOTbKO eCTeCTBeHHbre 9BreHhq, HaXOp,flt l- lt/-
ecq B nphquHHo-cre4creeHHoft  cBn3r4,  a npaBoBUe aKTbt  paccMarpi lBaorcA nuulb
e rx  $arruqHocl4,  Ho orHtoAb He qepeg oco6oe cMblcnoBoe coAepxaHi le,  HocLl-
TejrqMr/r KoTopoFo oHr/ BbrcTynarcr. B eToM acneKTe HopMa hJlrl AonxeHcTBoBaHile,
L{epe3 KoTopbre npeAcTaeT npaBo h qepe3 KoTopHe oHo onf icb lBaeTcF B lopf icnpy-

AeHLlr4r4 (Aaxe B sHaqeHhr l ,  l4gMeHeHHoM qhcrblM yqeHreM o npaBe,  oqhuleHHoM
npexAe Bcero or  a6connrHo-MoparbHbrx L leHHocrefr ) ,  aucrynalor  B KaqecrBe Lth-

ctoil "ugeoJ:lofl t/>.. B ra.lecree <peafibHocTu, (r. e. npeAMeTa HayLtHOrO nOSHanrn)
npr3HaoTcg ToIbKo Haxogguli lecfl noA AeficTBr4eM npilqLlHHo-Cne.ll,crBeHHoil cec-
3r4 AyXOBHO-rejreCHbre eBneHAA - npilpoAa.

I35l 16, Hopmaruantrfi cmarcn npaBa

34ecs Mbr r43yt{r4M eonpoc o roM! Moryr nu Boo6ule c ra<ofr ToilKh speHue !4sy-
Harbcn collharbHbre qBfieHhn, He paspylL.taer nu noAo6Hufi nogxoA BGe coLlhattbHoe
6brrre, Koropoe nonHocrbro L'rcqe3aer rax oco6srfi npe4Mer nosHaHhn. MHoro ro-
Bophrcfl o roM, qro o6nacrb coqharbHoro no cyu ceoei uMeer n.qeoloruqecrui
xapaKrep, nocKonbKy o6ulecreo orAeflnercn or npilpogbt ronbKo qepe3 nph3My or-

AeneHhq rAileonorrtv or peafibHocrr. Paeyrueercn, B paKypce raKnx pacclo<genui
nolrHocrbto yrpaqLlBaercn cneqrQusecr:Ail cMbtcll npaBa. EcrH sa "Hopuoi" ulr
<AoJlxeHcrBoBaHheM) orpr4liaercg raroil-.nr6o cMbtcr, Torga 6eccvucleHHbtMr
cTaHoBgrcg yiBepxAeHVg -TVna'. 

"oro rcprA!4qecKr no3BoreHo, a ro lopt4AHqecKh
Sanpeu-leHo", .eTo npuHaMexhT MHe, a To - re6e', ..XnpagouoqeH c.E,efiarb 3To,
a Y o6qsaH cAenarb ro> t4 T. n. Kopove roBopff, Tblctr{H BbrcKa3HBaavli ' , e Koropblx
exegHeBHo npoffBrqercn npaBoBaff )KH3Hb, yfparhnH 6u ceoe 3HaqeHr4e. Ecrs oqe-
BHAHaH pa3Hhqa Mexrqy AByMff BbrCKasHBaH'i 'frMA'..,A OpAAUqeC<h O6RSaH 3anfia-
ruru I rbrcsr{y> r,r "Ecrs He<oropufr ulaHc, qro A sanrarHr B lHccqv". OAuo Aeno
cKasaTb: "3lo nosepeHHe cTorrKH SpeHhg 3aKoHa ecTb npaBoHapyueHhe h AoJlxHo
Suru HaxasaHo B coorBercrBt4x c aaKoHoM>. H coBceM Apyroe - cKa3arb: "Tot, rro
s-ro c.Eenen, no eceil tseporTHocru, 6yget HaKa3aH>. BucragsteaHheM o BosMox-
HolJ xoAe co6urrfr a 6y.qyll{eh, He oxBarbrBaercn ror HMMaHenrHutfi cMbtcr, B Ko-
ropoM (1) saroHogarenb o6paulaercc K npaBonpnMeHrrerbHoMy opraHy, (2) eror
opraH o6paulaercn a Qoprrre cyge6Horo peueHhfi vnv a4MzHt4crparhBHoro aKra
K no&AaHHoMy rocyAapcrsa, (3) a eror nogp,anHutfi nepeAaer AaHHutfr cMblcfi ny-
reM coBepueHnfl cAenKH .qpyroMy noIrp,aHHoMy. Taxoe BbrcKasbrBa+ne tAcxo$Vr vg
TpaHcqeHg,eurHoir npaBy roqKll speHhn. OHo oree,laer He Ha cnequQrvecrr [36]
opHAHqecKuil sonpoc: *t{lo ecTu npaBo?', a Ha MeTaopvtguuecxuvt eonpoc: "tlro
npor4cxoAllT Qarruuecrr h Lrro BepottrHo Moxer npoueoilrr?r. Ecltt HopMarnBHbtM
cMblcroM npaBa flBjrqeTcc rLllrb <hAeororhH>, To yqeHhe o npaBe no3Haer hMMa-
neurHui l  cMucn npaBa -  no3Haer npaBo raKf iM,  KaKLIM oHo B cBoeM ceoeo6pasum
npeAcTaer B conpoBoxAesnr Heroil vryeonorvn nepeA npaBorBopqecK?lMh h npa-
ac fi pr4il,{ eH HTerbH br Mr,l opraHaM h, nepeA u ulyu-$/ M kl npaBo Jl }o.qbMu. Torga yq eH he
o npaBe HanpaBJleHo Ha caMogaKoHHocrb Heroei  vqeonotvv.

}E-O.4Ht4K14 ilPA3A i\..ffw.LAUJ-MEDlA.org)



KEnb3EH r. qt{cToE EH'{E O IIPABE: BBEAEHI4E B IIPOEJIEMATI4 HAVKX O IPABE

uncroe yqeHile o npaBe BnorHe oco3Haer ero noroxeHLle Aen. 3a c.rer roro, rrro
t{t/cToe yqeHhe o npaBe cpblBaeT o,qeffHL19 MeTaQh3rt{ecKn a6conpTHoTo UeHHocT-
Horo xapaKTepa (AotlxeHcrBoBaHhe ocraercr rolbKo KaK BbtpaxeHile cBq3Ll Mex/l,y
ycJloBtleM u cfleAcTBl4eM B loptlAt4qecKoM npaerne) c AonxeHcTBoBaHhq B no3LiTtB-
HOM npaBe, oHo caMo npoKraAbrBaerAopory K HOBOfi nepcneKTuBe, c Koropofr MoxHo
BsrflflHyrb Ha hAeonorvgecKrAil xapaKTep npaBa. oro yueuue He cKpbrBaer or ce6q
TOrO, qro o6o3HaqaeMoe KaK <npaBo> cneL{houqecKil HOpMaruBHoe 3HaqeHhe He-
KOerO QaKTmqeCKOrO COCTORHl,lt l  FBIgeTOtl pesynbTaTOM BO3MOXHOfi, OnpeAeneHHO*
(pauounvt no3AHo) ocHoBHot npegnocbrnKh, Ho He flBflFercn Heo6xo4llMbrM BapilaH-
ToM l4crorKoBaHhtl. t lrcroe yqeHfie o npaBe He cKpbtBaer or ce6s h roro, . lro 6ulrrle
npaBa He AOKa3blBaeTctl TaK. KaK AOKa3brBaeTcF cyulecTBoBaHue nprpo.qHbtx Qarros
t4 yflpaBnfilou\tAx vMV 3aKOHOB nphpor,bt; Tot-o, Ltro Hejrb3s apryMeHTaMh OnpoBep-
rHyrb HeKoe TeopeThqecKoe nonoxeHne, - HanpLlMep, yrBepXAeHhe cTopoHHhKoB
TeopeThHecKoro aHapxh3Ma, KoTopHe yrBepxAaroT, r. iTo TaM, TAe npficTbt roBopcT
o npaBe, Her Hr4qero, KpoMe rolofr crlsr. Ho nph sToM qr4CTOe yqeHHe o npaBe He
ct{t"lTaer Bo3MoxHblM rtr,er'tarb orc}ofia BbtBoAbt o neo6xo4rMocl4 orKa3a or Karero-
pr4r,4 AonxeHcrBoBaHUR B qenoM h o HopMarfisHoil Teopfir4 npaBa B qacrHocrfi. oHo
He orpt/qaer nosHaBaeMocrb npoll.eccoB Qopvraposaa4n l37l r,, l cHcreMarH,{ecrofi
nepepa60rrfi Tex r,)D(oBHbrx coAepxaHHi, Koropbre Hecyr e ce6e nphpoAHbre aKrbr -
klMeHHO B TaKhX r,)D{OBHbtx coAepxaHhqx npexAe BCeFO fi 3aKroqeH cMbtcn npaBa.
Bogvoxnocrs n Heo6xoAr4Mocrb raxoi reophr,J AoKa3brBaercn yxe caMhM eaKToM
MHoroTbtcgrlenerHeFo cyu-lecrBoBaY4q HayKvl o npaBe, Koropaff _ noKa cyu_lecrByer
npaBo - B KaLlecrBe AorMarilqecxoil toptlcnpyAeHl{r4h cn)DKr4T t4HTenneKryaJtbHbtM
norpe6HocrflM Tex, KTO hMeer Aeno c npaBoM. Her Hura<ux ocHoBaHili l  ocraeilru
HeyAoBnerBopeHHblMl,4 ort/ BnorHe rerhrhMHbte norpe6Hocrv v orKasarbcn or no-
no6Hoil HayKn. 3aveHuru ee coll?ronorrefi npaaa HeBosMoxHo, raK KaK Ta peuaer
coBceM Apyrhe npooreMbr, qeM HayKa o npaBe. f10ra cyulecrByer pejri lr i l f i , .I],orxHa
cyulecrBoBarb !,orMaThLlecKaff Teonoruff, Koropylo Herb3F 3aMeHt4Tb HV r|CVXOI|OTV-
eh, nv couuonorhe il penuruvt. To.Juo raK xe! no<a 6yger cyu-lecrBoBarb npaBo, 6yger
cyulecrBoBarb i l HopMarilBHoe yqeHfie o npaBe. Ero vecro B uerocrHofi cmcreve Ha_
ytlHblx AvlctJ]AnnuH - 3To orgeluHstil t1 BTopocTeneHHuril Bonpoc. Ho rolsro HIDKH9 He
pa3BhBarb raKyo HayKy o npaBe BMecre c Karerophefr 4olxeHcrBoBaHilq nILl HopMbt,
a qerKo orpaHHqhrb npeAMer eroil Hay<u 14 KptlTur{ecKh npoFcHr/Tb ee MeroAbt.

17. ,Qon>xeucrBoBaHue u 6urue npaBa

Sclperr BfiAr4Mocrt4, MexAyyrBepxAeHilFMrl o roM, uto, c o4Hofi cropoHbr. Aer-,i-
3-;13 fipaBa (s xauecrae ugeonoruv) craBL4TCrr B orHolueHile K npLlpoAHofr pea;is-
:33T;r. a c gpyrofr - MOXer norpe60earbcfl .rr4crafi (r. e. ceo604Hafl or kl,qeo.no;1,1--J:F; ls  npaBa!  Her HhKaKOTO npoi l4Bopeqi lq .  coeeputeHuo He3aBHCr4MO OT t . { - : - :_
::a:f oorH croBa (Lilr,eororilq, (roropoe nHorul,a o6osFta.iaer npol4Bocron:;;: i: _:,,_
::-:: I lx, hHorAa [38] ynorpe6-nRercR g.nn o6osnaqeHr4s HeKoero rpo,ncr?=r=_,r:
3 {lr 3?icU{eTo, hOKaxaiou-lero Llnh SaMeHF}OUlero cO6oil peaubHocTb l t- i:Car.::,, -
r,r: :r!.!erHTb, rlro cpeAh Bcero vnoroo6pa3ufl hAeororhil ,Jaclo H)>+ic pa:.-;,_a-:
-3l{l.r:KO ctloeB, 3a clter qero penqrhBt4pyercff nporHBGnol-OXHOST:',a - a=: =-,t,,
, f  Eaa-bHoctu,  Ecnu paccMarpLlBarb no3i lThBHOe npaBo KaK HCOLra.  , ,3-=,- ,  1 : :=--:{ 3 ero coorHoLUeHUV C peanbHocrb}o oarruqecrr npoHcxotF'jei-3, r(i.35J3 _
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corflacHo np,lTe3aHu1o no3hTLrBHoro npaBa - AonxHo eMy cooTBeTcTBoBaTb (xoTF
Ha caMoM Aete AaneKo He BcerAa cooTBeTcTByeT), To ero MoxHo KBanvavu:tApoBaTb
KaK <h.qeoflorhro> (e nepeov 3FraqeHuu oToro cfloBa). f lo3r/TrlBHoe npaBo MoxHo
paccMaTpr4BaTb B cooTHoueHhLl c HeKhM (Bbrcrrr4M) nopqAKoM, KoTopbri nphTg3a-
eT Ha To, qTo6bt ctl i lTarbcq (i lAearbHblM>, cyu-lr4M npaBoM, r/ Tpe6yer, qro6br no-
St4TLlBHOe npaBO eMy COOTBeTCTBOBaflO, qTo6bt OHO COOTHOCLtttOCb C eCTeCTBeHHbTM
npaBoM, c Lur,eanoM TaK unv ,4Haqe noHhMaeMofr cnpaeegrhBocTr4. B rarorrr cly-
qae no3nTl4BHoe npaBo npeAcTaeT KaK (peaIbHoe>, cyulee npaBo, a ecTecTBeHHoe
npaBo rnh GnpaBeAnrBocrb - KaK h4eoJrorhe. *EIs qrcroro yqeHrq o npaBe xa-
paKTepHa aHThhAeojlot-HqecKafl HanpaBreHHocTb, KoTopaR npoqBngeTcg B nonbtT-

.. Ke il3oflt/poBaTb onhcaHhe no3HTl4BHoro npaBa oT nlo6oft ecTecTBeHHo-npaBoBoil
ngeonory|u cnpaBe.[,nHBocTl4. Bne eloro yr{eHug ocTaeTcfl o6c}ry(AeHue Bos.Mox-
Hocril AeilcrBl4s HeKoero nopsAKa, xoropuil croqn 6sr Hag nosr4THBHbrM npaBoM.
L{ucroe ylreHHe o npaBe orpaHrqnBaercq no3HT}TBHHM npaBoM H Bbrcrynaer nporuB
Toro, qTo6H TeopeTuKt4 npaBa 3aMeHsJrH ero HeKuM BbtcIlJhM nopflAKoM, paBHo Ka.K
n npoTLlB Lrcnorb3oBaHhH TaKoro nopg.q,Ka.qng onpaBAaHHfl npaBa, npoTl4B HeKop-
pe KTHOTO hcno.r| b3OBaH h e pasrHqHg MexAy HeKHM npe.qycTaHoBrreHHbrM HAeeuoM
cnpaBeAnhBocTu t ndshrl,teHutN'r npaBoM B Kar{ecTBe ophAr4qecKoFo apryMeHTa,
HanpaBneHHoFo Ha onpoBepxenne geficreurerbHocr!4 nocJreg,Hero. Llncroe y{eHne
o npaBe ecTb TeopLlff npaBoBoro no3HTtlBr43Ma.

[39] lV. ,!,yanusu yqeHt4q o npaBe il ero npeoAoneH]te

1 8. Ecrecree H H o - n p a B o B o e n pou cxo)r(Ae H n e Ayan u s M a
cy6uercrneHoro u o6uexrueuoro npaBa

O6ulee yt{eHile o npaBe B ToM BLIAe, B KaKoM oHo 6srno pa3Blrro B FJpncnpyAeHr-lhr4
XIX e., xapaKTephsyercq rocnogcrBoM qeloil cLl creM bt Ayar hcn4qecKhx KoHcrpyKrtr/ fr ,
pacKaflbrBatoulLlx HaABoe ece npo6levu eroil topucnpyAeuqrn. 3ro - HacfleAhe ecre-
crBeHHo-npaaoeoil reopr{n, Ha cMeHy roropofi npiluno o6qee yqeHue o npaee. Kar
6uno norasaHo, ecrecrBeHHo-npaBoeoil gyalr3M cocror/T B ToM, r.tro HaA rocyAap-
crBeHHbrM nopqAKoM no3ilTr4BHoro npaBa Bo3p,Br4raercq Herilil Bbrcururf, 6oxecreeH-
Hutil, pasyvrnsth unu npnpo4nufr npaeoeoil nopernoK. fr.rte pas croilr noAqepKHyrb,
qro rarofr nopHAoK no Me,Hbluefr vepe y Knaccfir{ecKhx npeAcraeureleft ecrecrBeH-
Ho-npaBoBoilreopuu XVll ra X/lll BB. r,4Mefl, no cyr-u, KoHcepBarilBHo-rerurilMhpyloutyCI
QyHrquo. fiosurilehsM XIX e. orKa3arcn (rar noKa3aHo Bbu.!e, He nonHocrbro) or ner-h-
Tnluawv npaBa qepe3 cBepxno3hrl4BHbre qeHHocn/; Ho oro 6uno cgenaHo KocBeHHo,
nyreM nhub noBepxHooTHbrx NsveHeHufr B ilcnonb3yeMbrx noHqrilnx. OnpaegaHhe no-
3HTI4BHOTO npaBa Tenepb cTano npoxoAhTb He Lrepe3 3To t4Hoe, Bblcuee npaBo, a qe-
pes caMo noHqrhe npaBa. Ho s4ecs uu 6ygeu roBopl4Tb He o6 srou r4MMaHeHTHoM
H HetlBHoM Ay€ltlH3Me, a O TOM oqeBnAHoM npOHl,lsblBa0uleM BCto chCTeMy npaBa Ay-
zlfllfsMe, xoropuil npocrynaer B pasrpaHuqeuuu l4O] o6rerrrsHoro r cy6lerrhBHor-o

, npaBa, nldluuHoro u r{acTHoro npaBa, Bo MHoxecTBe Apyrhx napHbrx npoTr4BonocTaB-
nennfi H He B nocflegr{Iolo cF{epeAb - B npor}rBonocraBleHhr rocyAapcrBa n npaBa.
Oyrn+an raKoro ,q)fianusMa, xoropuil nponBnsercc B pasnhqHux o6paeax h nphHhMa-
er pasnoo6pagHHe o6oporat, orHroAb He saKnoqaercn rorbKo B rreFuruMa\uv no3tA-
TltBFlofo npaBonopflgKa - oHa TaroKe GoGToLrr B oqepqrBaHhu onpeAeJreHHbrx FpaHhq

rrO I e;ArO*nUKh nPABA {,#..r1e.LAUJ-MEDtA.orgi
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Anq BHyrpeHHefr crpyKrypbr sroro npaBonopFAKa. nepBaF u3 o6osHaqeHHblx OyHKqhfr
oco6eHHO nponBnceTcq B npoTLlBonocTaBneHhr rocyAapgTBa r npaBa, Bropafl oqeBhA-
HO pacno3HaeTcg B pasrpaHhqeHilu o6beKTilBHoro h cy6beKrl4BHoro npaBa. l lporrao-
nocTaBneHue ny6nultHoro ,4 qacTHoro npaBa qpe3BbrqatHo MHoro3HaqHo, k1 noeToMy
u.neo'|orhqecKylo oyHKL$irp eToro npoTl,lBonocTaBIeHLlq Herb3tl qeTKo onpe/l,enrlTb.

19. I'lonsrwe cy1beKTuBHoro npaBa

Korpa o6ulee yqeHhe o npaBe yrBepxgaer, t{To npegMer eroro yqeHrq - npaBo -

gagaH He rorbKo B o6beKrhBHoM, Ho n e cy6rerrhBHoM cMbtcJle, To reM caMbtM oHo

)DKe 3aKnagbtBaer nporr4Bopeqhe B ocHoBaH14e cBoefr chcreMbr - !,yanhoM o6beKrtlB-
HOrO il Cy6-berfifiBHoro npaBa. Taxrv nyreM o6ulee yqeHfie o npaBe yrBepxEael tlTo

npaBo a o6reKrheHoM cMblcre - 3To HopMa, KoMnreKc HopM, T. e. nopF,qoK, h o.l l,Ho-
BpeMeHHo FoBophT O ToM, r{To npaBo B Cy6beKrhBHOM npaBe eCTb He\{TO coBepueHHo
rHoe, qro He noJr,nalaer Hh noA o,D,Hy h3 o6u-lt1x Kareropilfi, a rMeHHo - l4HTepecbl
vtltA Bol1fr..B,aHHoe npoTt4Bopelrhe He ycTpaHfleTcg 3a cqeT Toro, qTo MexAy o6beK-
ThBHbtM t4 cy6beKTfi BHbtM npaBoM ycraHaBrr,rBaercn cBrr3b, trro cy6beKTutBHoe npaBo
onpeAenfleTcn t4cxoAs t,lg gaulHu]eHHbrx t4HTepecoB, 1,13 queil-ro npu3HaHHoil ,/lnIA la-
paHrupoBaHHoil Bonh. [4'l ] f lo cBoeMy nepBoHaLtanbHoMy 3aMutcny Ayarr3M o6ler-
ThBHoro n cy6rerruBHoro npaBa Bbrpaxaer Mbrcrb o roM, rro cy6uerruBHoe npaBo
npeguecrByer npaBy o6terrLrsl-toMy KaK B Jlor-nqecKoM, TaK n Bo BpeMeHHoM nraHe.

.[aH Hoe npe!,craBn eH he saKr or]aercn B cn e.nyrcu-leM : cHaqara noff Btts torctt cy6rer-
Tr/BHbte npaBa, B nepByto oqepegb co6crBeHHocrb - oror npororun cy6uerri lBHoro
npaBa, xorn 14 Bbrcrynanuluil a euge nepBrttlHot-o npilcBoeHilR; 3areM nonBflffercF
o6lerrileFfoe npaBo KaK rocyAapcraeHHutft noptl4oK, saulhulaloultth, npusnarculilfi,
rapaHTrpyroulufr cy6uerruBHble npaBa, cronulue no orHolueHLlto K AaHHoMy nopFAKy
B He3aBr4cllMoM noroxennu. Hau6oflee oqeBfiAHo AaHHoe Bo33peHt{e npoflBilnocb
y cropoHHr,lKoB Llcropr/qec<oil utKolbr npaBa, Koropbre He ronbKo npeASHaMeHoBarh
npaaoaofr nosl4rt/Bur3M XIX cronerue, Ho 14 peualou-lLlM o6pa3oM nolrvnfiu Ha Qop-
Mr/poBaH[4e noHqruilHoro annapara o6uteft reophl4 npaBa. Hanpllvep, y.D,epH6ypra
qfiTaeM: ullpaea e cy6rerrreHoM cMbrcre cyqecTBoBalLl B IACTO?U\A ropas,Il,o paHb-

[te, qeM CJlOXr4JrCfl CO3HaTenbHUfi rOCygapCreeHHStil nOpqp,OK, OHU mnaenu CBOe OC-

HoBaHile B rHrtHocrtl qeloBeKa h B ToM yBaxeHfir4, Koroporo eMy yEanocs go6rrscn

no orHoueHho K cBoeMy nhqy u uMyulecrey. f lonyvurb noHcrile o npaBonopc.fl,Ke
MoxHo 6urno ronuro nocreneHHo, nyreM a6crparq6n, 6naro4apn Ha6lto4eHnlo HaA
HarHL{HbtMt4 cy6terrrenbtMil npaBavm. floeron,ty coBepueHHo He corflaceH c hcro-
pneil n HenpaB!4neH Bgr-fln4, no KoropoMy npaBa a cy6rerrreHoM cMbtcle flB;lghcrcn
Jil4t]lb BbTBOAOM 143 npaB B O6terrileHoM crrablcfler.2

2O. l1ousrue ey6uexra npaBa, unu nvI.IHocrt4

B recnoi  B3ahMocBn3H c noHnrhev cy6lerruBHoro npaBa (no cyulecrBy,  peqb

r{x.er f ipocTo [42] o ApyroM BapyaHre ynorpe6lenrtl ToFo Xe caMoFo noHerfie)
HAXCjI!, iTCff nOHflThe "Cy6beKr npaBa), vllv <<nvL\o>>, T. e, HocHrels Cy6IeKTHBHOTO

2 ilepeso.E,Aauno: flepa6yprL f ' laHAerrur. T. l. O6u1aq rlacrb' M', 1906. C. 100-101 ' -

;ipx:*. nep.
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npaBa. ,{annue TepMhHbr coAepxarenbHo noAorHaHbr noA co6crBeHHuKa. sAecb
peuarcquM TaKXe oKa3brBaeTcfl npe.qcTaBfleHue o npaBocy6beKTHocTLl KaK He3a-
avicutvtoit or npaBoBoro nopfl.qKa cy6craH4rh. flpaeoeoft nopflAoK, ecril TaK MoxHo
cKa3arb, <npe.EHaxoArr" cy6rerrhBHoe npaBo nh6o e rHAhBt/Ayytrle, nr6o B Kofl-
neKThBe; AaHHurfi nopqAoK nph3Haer, Ea u c ueo6xoAlturocrbro AonxeH npu3Harb
cy6rerrueHoe npaBo Jl4qa c reM, .rro6ur He yrparuTb ceoei xapaKTepilcrllKl,4 <npaBo-

Boro>). f lpornsonoroxHocTb npaBa e o6ueKFHeHoM cMbrcne n npaBocy6uerrHocrn
(s4ecs noryqaercq flori lqecKoe nporhBopeque a caruoil reoprlh, Koropan roBophr
o cyqecrBoBaHVvt u o6uerrneHoro ilpaBa, 14 npaBocy6rerrnocrx) Har6o.nee qBHbtM

cnoco6ou Bbrpaxaerca B ToM, r{To cMucr o6uerrneuoro npaBa KaK rerepoHoM-
Hofi Hopvut gaKrnqaercg B cBn3btBaHuu, T. e. B npHHyxAeHHu, TorAa KaK cyu-lHocrb
npaeocy6ueKTHocru gaKnloqaercs KaK pag B orpnqaHrn KaKoro-JIH6o ceReuteaunn,
T. e: B ceo6o4,e (nonnuaenaoi e cvucre caMoonpeAeneHhq lrrh aBToHonarr). Kar
nil luer f]yrra, <<ocHoBHbrM noHqrheM npaBa gBrgercn ceo6oAa...-a6crparrnoe no-
Hnrile ceo6oAur 3aKnoqaercff B BosMoxHocrh caMoonpeAereHun r uenay-nr6o...
t{enoeer noroMy sBlrflercq cy6uerrou npaBa, qro eMy npr4Hagnexrr BogMoxHocrb
caMoonpeAereHuq, rlro oH o6.na.qaer eorefr".

21 , HA,eonoruqecKoe eHa.reHue nonqtufr
(cy6beKTnBHoe npaaon n <cy6teKT rrpaBav

Oveergeu QnrrueHufr xapafiep noAo6Horo onpeAeneH uA IIHATIIA npaeocy6l-
eKTHocrLi. f locronury o caMoonpeAeneHilLl t HEIABVAa e o6nacrr npaBa peqb uAer
npeuMyqecrBeHHo e cQepe raK Ha3brBaeMoro qacrHoro npaBa - a uMeHHo B ToM,
Lrro Kacaercs [43] nopoxAa]oulero npaBo Qarra rpaxAaHcKo-npaBoBoro AoroBo-
pa, - To aBToHoMhR npeAcraer B oqeHb orpaHHqeHHoM t4 crpaHHoM BhAe. Hurro
He Moxer npflcBor.4Tb ce6e cy6reKTuBHbre npaBa, nocKonbKy npaBo o4Horo nrqa
cyqecrByer rolrbKo npu npeAnofloxeHilh o6qsaFrFloctr,{ Apyroro nvL\a - coo6pas-
Ho raKeMy npaBoBoMy orHor.reHulo o6rerrneHuil npaeoeoil nops4or Moxer Bos-
Ht/KHyrb TOJIbKO Llepe3 COilIaCOBaHHOe Bofleu3bgBneHhe AByX ,lHAt/BhAO-B t'l TOtlbKO
B ToM cnyqae, KorAa AoroBop paccMarpilBaercn o6rerrnaHurM npaBoM B KaqecrBe
nopoxAatoulero npaBo Qarra. Taruv o6pasoru, onpeAeneHme cy6uerrl4BHbtx npaB
npoucxoArlT, B KoHeqHoM cqere, qepe3 o6uerrreHqe npaBo, a He qepe3 cronu-lr4x
noAerogeilcreneu cy6rerroe npa'Ba; crep,oBarenbHo, B qacrHoM npaBe He vtMeer-
cq nonHoil aBToHoMr4r4

hAeoloruqecryro Qyurqh lo raKoro BHyrpeHHe n port4 Bopeqr{ Boro onpeAeneH fi F
noHflTLrfl cy6uerrrenoro npaBa JrerKo yBrAerb: peqb ilAer o6 onpaeAaHhh npeA-
craBreHhn o roM, vro cy6uerri lBHoe npaBo, T. e. qacrHaR co6creeFrHocrb, nporu-
BocroLlr o6uerrileHoMy npaBy rpaHclleHAenrnofi rareropueft - flBJtqerct uHcru-
TyroM, B KOTOpOM COAepXaTenbHae CTpyKrypa npaBoBoro nopqAKa HaxoAHT 'qntl
ce6n HenpeoAonuMylo rpaHb. l-lonnrue cy6uerrueHoro npaBa, orlrhqHoro H noJIHo-
crbrc HegaBhct4Moro or o6uerruBHoro npaBa, rer.,t 6olee Ba)KHo, qro nocregHee
npu3Haercn B KaqecrBe npaBoBoro nopflAKa, nBnqrou{erocn rapaHTnefr ltHcrra-ryra
qacrHoil co6creeHnocrn. Xors npaaoeofr nopegoK npeAcraer KaK nepeMeHqueufr
H nocroqHHo ugMeHgnuluhcn, coe.EaFrFtsrfi qeroBeqecKuM npoh3BonoM nopRAoK,
roropufi He noKohrcs Ha ee.{hroil eore 6oxectBa, Ha pasyMe nnvHa npnpo.qe, [44]
co3rqaH u e TaKoro nopsAKa B paM Kax Ae M o KparHqecKoro npoqecca npegcTaBIe eTCs

t
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caMooL{eBhAHbrM, Murcnu o cyulecrBoBaHuvl HeKoero npaBa (gaxe "6olee 
qeM npa-

Ba)), orrt4t{Horo h He3aBrcrlMoro B cBoeM cyqecrBoBaHu tr' or o6t'effiLlBHoro i lpaBa,
AonxHa sar{hrt4Tb 14HcrtlTyr qacrnoi co6creeHHocrt/ or nocgrarerbcrB co cropoHbl
npaBoBoro nopflAKa. Herpygno noHerb, rrro nocKorbKy lAAeonorun cy6rerrrlBHoro
npaBa cBH3aHa c erhqecKorZ qenHocrsrc t/1HAt/BLAEyansHofi cao6oput, aatoHovnofi
rt4trHocrt4J nocronbKy s eroi ceo6oge cKpbrra raKxe co6crBeHHocru, l logo6Hurft
npaeoeofr i lopqgoK, roroputfr He npilGHaerrn4eil <ar ceo6o4uurx (n erorrl cvurcre)
nrqnocreil (unurrrur cfloBaMh, raxoil nopeAoK, roropsril He rapaHrllpyer cy6uerrrn-
Hutx npae), ne 6yger aoo6ule paccMarprlBarbcrr B KaqecrBe npaBoBoro nopeAKa.

22, I1oustue npaBoBoro orHouleHun

BnonHe B Ayxe Aannoil u4eororttv paccMarplrBarb orHorl. leHr4e MexAy npaBoM
tt  o6u4ecreov,  oco6enno MexAy npaBoM Lt  oKoHoMtrKoi ,  rar  oTHoueHLte MexAy
Sopvofr t,{ coAepxaHheM, TorKyq nph oroM npaBoBoe orHoueHhe KaK cyulecrBy-
IOU-lytO BHyTph CoqhanbHOl-O MaTephana CBqsb, KaK HeKOe (Xh3HeHHOe OTHOLUeHLIe>,
KOTOpOe B npaBe HaXOA'IT lLlLlrb CBOe BHe[lHee BbrpaxeHfie. FianpaBIeHVe Tpa4t/-
l- lttoHHofi opucnpy4eHllt/r/, no3!4tl l/oHr4pyrou{ee ce6q B KaqecrBe <cotlhoroTtlqe-
cKoro>, s geicranrerbHocrLl npecneAyer c noMoulbro raKoFo noAXoAa Bcero ri lLUb
ecrecrBeHHo-npaBoBbre ycraHoBKri. B roH,t xe HanpaBneHhH, rrro r/ .n,yanfi3M o6rex-
TLlBHOIO r Cy6UerrrBHOrO npaBa, pa3BLrBaercg pa3rpaHilqeHhe rr4ttHbtx !4 BeulHbtx
npaBoBbrx oruoueHufr ;  t4HbrMr.4 c l roBaMu, [45]  pevu uger o6 orHoLUeHLlnx Mex.qy
cy6lerranau il orHolLleHLlFX Mex4y npaBoBbrM cy6beKToM ta npaBoBbrM o6beKToM,
Mexgy ILll loM h Beu-lbto. BeulHo-npaBoBoe orHoueHue, Beu-lHo-npaBoBafl cBqsb
npeilMyulecrBeHHo Bbrcrynalor B KaqecrBe co6crBeHHocl,4, r,4MeHHo nor0, co6craeH-
Hocrb h oKa3btBaercfl noAor-HaHHbrM Bce oro pas.0,eneHue. Beur,no-npaBoBoe or-
HOLUeHile OnpeAenqeTcg KaK ilcKn|orrLlTeIbHoe TocnoAcTBo nulla HaA Beulbro r/ TeM
caMbrM orFpaHrqLrBaercf f  or  npaB rpe6oeannn,  o6ocnonbrBarculnx ronbKo npaBo-
Bble orHor-t-leHilR Mex.u,y nuLlaMh. 3ro eaxHoe Anfl cucreMarvKr rpaxAaHcKoro npa-
Ba pa3ruqeHile raKxe ,4Meer FBHo r,44eororlrqecrcufr xapaKTep. l lporrB nocronHHo
BbrF.BN FaeM brx Bo3paxen ul fr cropoll H 14 KLI ororo Aen e H il R yf BepxAalol t{To n paBoBoe
rocnoAcTBo nfiLla HaA Beu_{bFc SaKr|oqaeTcfl He B qeM fiHoM, KaK B onpeAeIeHHoM oT-
HoLUeHhi4 oAHoro cy6rerra K ApyrfiM cy6beKraM, T. e. B o6ssaHHocrv ervx cy6rer-
rcB He npefiFTcrBoBaTb coocTBeHHhKy B ero BoSMoxHocTt4 pacnopr{xaTbcF Beulbfo
ti ts ero toprigrl l{ecKofi eosvoxHocrr orcrpaHffTb BCex ocrarbHbrx or norb3oBaHtat
sr , : i :  ie  ; : '1 .  la  s ;o )TBepxgeHne o6srqHo BbrABLiraercr  Bcrpel {Hoe Bo3paxeHt4e:
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23. noxcrne npaBoBofi o6csaHHocru

Bropan $opva cy6uerruenoro npaBa - npaBoBag o6gsaHHocrb - o6uleft re-
ophef npaBa oqeBuAHbtM o6pa3oM ocraBnsercff 6e3 BHt/MaHhF: flpr erou 4axe
yrBepxAaercfl, r{To o6qsaHHocrb Boo6qe He RBflFerctt npaBoBbtM noHtlrreM, tlro

cyqegTByeT ni l tr . tb MopalbHatt o6flgaHHOCTb, qTO B npaBe HeT npaBOBblX O693aH-

Hocreil, a ecrb rolbKo cy6beKrrBHbte npaBa. Xorq cyuluocrHofr QyHrr-1raefi flrc6o-
ro nopflAKa, oCO6eHHo npaBa KaK npilHyJl,t/Te1bHgro nopfiAKa, MOXeT 6utrs rOns-
Ko HopMaTnBHoe CBflsbtBaHhe no4qhHeHHblX AaHHOMy nopqgKy L1HAIIBI4AOB. Taroe

HOOMaTilBHoe cBs3btBaHhe He MoxeT 6utru o6OSHaqeHO hHaqe, KaK CnOBoM (O6fl-

3aHHOCTb)>, AaXe ecr|h MopanbHatl o6g3aHHocTb TaKXe BblpaxaeT ,lMeHHO CBfl-

3brBaHhe, qepe3 KoTOpOe : .Hgt BUpt l/CnblTblBaeT AeftCTBLle MOpanbHOrO nopqAKa.

C yuerov rofi pol14, Koropytc hrpaer noHrrre cy6beKrrBHoro npaBa KaK KareFopLlff
qacrHoro npaBa, Maflo cMblcna pacnpocrpaHffTb ero noHtlrf ie Ha npaBoBylo 06q3aH-

HOCTb. BegS SCe TO, qTO MO)<ST npe4ngxhTb "cy6beKrfiBHOe npaBg> B CMbl6;te i lAe-

ororuqecKoh teoptau, cpa3y 6yger nocraBneHo noA Bonpoc, ecnv SToMy (npaBy)

B noHtfryt4 npaBoBofi o6F3aHHocrH 6y,[,er npol,lBonocraBreH paBHbtfi no clAne tAnvl

Aaxe 6oJlee cLlnbHbtr sarrop.

t471 24. Pe4yx4un cydbeKruBHoro npaBa x o6rexrueHoMy

a) flpasoeae HopMa KaK npaBoBas odssauuocra
hveHHo B oroM Bonpoce,  aKl leHThpyq nepBocreneHHocrb noHRTLl t t  npaBoBof i

o6q3aHHocTh, qfiCToe yqeH[e O npaBe BOCcTaeT npOTLlB rggnoAgTByloqero Haytl-

Horo Bocsp3HVA. lA B oToM Bonpoce qucToe yqeHue O npaBe BblBoAhT nocf legHue

clleAcrBuq ugroil r43BecrHof Mbtcnrrerbnofi ycraHoBKu, r{To 6utla sanoxeHa eule

B nosr4rhBhcrcKofi reophr4 XIX e., Ho He 6blna paGBilTa nptlMeHL4TerbHo K sToMy or-

HochTeJlbHo npocToMy Bonpocy.  , [ ,aHHan Teopi lR nphsHaeT B npaBoBof i  o6FsaHHo-

crh rojtbKo npaBoBylo HopMy Bo B3afiMocBflsr4 c ycraHaBnhBaeMblM sToil HopMof

KOHKpeTHbIM nOBeAeHheM HeKoFo onpeAeneHHoro uHAt4Bl,lAyyMa, T. e. npH3HaeT

ToflbKO HHAI4Bt4Ayanh3hpoBaHHytc npaBgByto HopMy. Ten,t Causttt yKa3aHHas Teo-
pHq nonHocrbrro oMaHchnHpyeT noHgTre npaBoBofr o6fl3aHHocTH, oTAerstl eFo oT

nOHFThq t,tOpalsnOil O6cgaHFIOctH. 3TO nepBOe nOHtlThe TeOpLlff HHTepnpeThpyeT

c.r'neAylou-{LrM o6pa3oM. t{enoser }op1arqhltecKH o6g3yeTcff K HeKoeMy onpegeneH-
Hgt.ry noBeAeHHp TonbxO e rOil cTeneHh, B KOTOpOil npOTHBHOe nOBeAeHhe 060-

s-ar.ieFro B npaBoBoil HopMe B KaqecrBe ycfloBHs aKTa npHHyxAeHhg! ycraHoBreH-
joi-E B Kar-tecrBe nocJle.E"crBl{ff npaBoHapyueHHfl. Ecnr arr npHHlDKAeHnn 6yget
-anpae.neH F{e npoT},tB JrHnF, Hbe noBeAeHHe gBIqeTCq yGIOBHeM Afiq HacTyntleHh9
-:t;3-E,tl;enfr npaeonapye*eHilH {w e srou cMblc";te o6pa3yeT coAepxaHhe o6q3aH-
-:':r:-,rj, a nporuB !'lHoro Jr'I'lli[2, To SAecb Mo)KHo !-oBopHTb 06 orBercrBeHHocrtl,

--r{?eepeLiLrb{pyri noFrsrxf; odf,3aHHocru H orBercrBeHHocrH. flpr erov orBer-

l=eiiFiocTb fiFe.qcr,aeT B K€rqeGTBe ocodoil pa3HOBHgHOCT[4 o6q3aHHOCTH. Tena Ca-

t.f=;-!.r ncatsogas odggaHHocrb npL{3Haercn B KaqecrBe eAHHcrBeHHoil cyu-lHocrHofr

=1qlsli{H odaermeiroro npaBa. Jlrc6oe ppl,rAHqecKoe npaButo c Heo6xo.D,tlMo-

:-5€ goJlxlxo ).craHaBfiHBaii-b HeKyro EpaBoByro o6ssanHocru, [48] nH6o xe (Bo3-

u :xa-.o] HeKoe npaBoMotlHe.
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b) Ilpaeoaarr HopMa KaK npaBoMoque
flpasonaovule gaKroqaercn B ToM, trro nph ycnoBvlr HacrynreHilf l nocneAcrBt/fi

npaBoHapyueHuF ocylLlecTBfleeTcq cBfl3aHHoe C 3rt4M npaBoHapylxeHheM Bojle-
Ll3btlBreHile (e $oprrae vcKavntA xaro6sr)Toro nilLla, qbil hHTepecsr nplr erou 6urnr
HapyueHbl, Toluro B oroM orHotteHr4h npaBoBac HopMa vHryVBaqyanv3upyerc+
h craHoBt4Tcn npaBoMoLtfieM. Tar, npasosafl HopMa (e erov ornhqHoM or npaBoBofi
o6flsaHHocrr,4 cMbrcne) o6paulaercq B cy6beKTfiBHoe npaBo, T. e. B npaBo HeKoero
cy6lerra, 3a ciler qero craHoBnrcq opyAueM 3au{urbt ero i lHTepecoe. Cy6terrus-
Hoe npaBo B KaqecrBe npaBoMorr!4F He nporrlBocroLlT o6rerrheHoMy npaBy KaK He-
qro HeSaBuct4Moe or HeFo - cy6rerrnBHoe npaBo cyu{ecrByer rr4ub nocronbKy,
nocKonbKy oHo HopMklpoBaHo o6rerrHeHurM npaBoM. B rlelov npaBoMor.i l, ie f lB'|f l-
eTctl TonbKo oAHt4M 1,43 BO3MOXHbIX, HO OTHtOAb He eAL4HCTBeHHO BO3MOXHbtM CO-
AepxaHHeM O6re<rrasoFo npaBa -  oro oco6aq rexHNKa, roropof i  Moxel  Ho He
AonxHo norib3oBaTbcff npaBo. 3ro oco6aq TexHhKa KanvlTailvcrr,lqecKoro npaBoBoro
nopsAKa, roropstfi crpol4Tcfl Ha ocHoBe HHcrrlryfa ,lacrFtoil co6ctaeHHocrh h npe-
xAe BCeFO saulrlu-{aer vHAuBVAyanbHbte uHTepecur. 3ro raKag TexH14Ka, Koropafl
BOBCe He rOCnoAcTByer Bo Bcex qacTflx KanL4Tarhcrr4qecKor-o npaBoBoro nopqAKa
il pa3BhBaercfl B norHyto cuny rolbKo a cQepe raK Ha3btBaeMoro L{acrHoro npaBa
i l  B OnpeAeleHHoi  qacrL l  aAMf iHhcrparr lBHor-o npaBa.  B coepevenHoM yronoBHoM
npaBe AaHHaq rexHhKa )DKe npeoAoreHa, nocKonbKy sAecb Ha Mecro [49] norepnee-
lueto BcTaeT rocyAapcteeHnstfi opraH, tAHt/1\wpytouJuil e KaL{ecTBe ynolHoMoqeH-
HOrO BnaCTb0 3atlBilTejlF npollecc, B paMKax KoToporo peanh3yroTcff noc'|e.[,cTBLt' l
npaBoHapyueHhR.

Ecnu npunnrb roqKy 3peHilF trt4croro yqeHilq o npaBe orHoct/TerbHo cyu-lHocl,4
TOrO, qro Ha3btBaor cy6uerrreubtM npaBoM, oKasbtBaercf l  npeoAoneHHbtM Aya-
lrev cy6leKTLlBHoro m o6rerrueHoro npaBa, Cy6uerrueHoe npaBo He ecrb Heqro
He3aBUCl4MOe Or O6lerrfiBHoro npaBa, oHo caMo ffBflFercF o6uerrvrenutM npaBoM.
Torsro 3a cqer ororo qepe3 KoHcn4Tyr/pyeMoe ilM nocreAcrBue npaBoHapyueHufi
r,aHHoe npaBo o6pauleHo nport4B KoHKperHoro cy6rerra (o6nsaHHocrs) lr,16o xe
npeAocraBnHercq B pacnopnxeHhe HeKoero KoHKperHoro cy6tercra (npaeovovue ) ,
Ta<Nn,l o6pasona, cy6serrreHoe npaBo peAyur/pyercq K o6beKpiBHoMy npaay, e6r-
paercfi e o6rerrLleHoe npaBo; 3a cqer ororo hcKJtloqaercfl i l .n,eorort4qecKoe sno-
Ynorpe6leHhe repMrHavr.  [1pex4e Bcero,  noHf l rhe npaBa ]DKe He orpaHf iqLlBaercc
ccoSutr" t  rexHHqecKr i i , , r  coEepxaHHeM npaBoBoro noprAKa.  B noHqrhf i  npaBa yqr lTbt-
3aSTCf; 14crophHecKan obycr:os'IeHHocTb KanhraJik'tcrt4qecKoro npaBoBoi-o nopfi4Ka.
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= - -  ,  - ^ . , -  ^ - ,- - - - , '  ' - i " ' : - ) -  =  * . , _ - l l t :  3 : , . 3 : 3< - ; 13 ; rOTC i ' lCa3a  {3  CMb tcne  t 3?B3 l , 1 l : , , ?  i . z -

: 3< : - : : - : - :  : - -F  - : 1 . :  : . :  -Ca3a .  :  TC : , l .  u ; 3  3 : :  B  KaHeCTBe  J tCC ; tC ICT3 , ,=  
- ! : = : -

- = l : - ? - , ' ? : - - = - = - : : . - : . ' 3 : = 1 - = - , ' e  3 ? . , ' . - - = : : : : = a : - 3 l O  t . , . " , =  E  = ; 1  
- 3  

, , : / - .  , - : , '
. * . : - l i = ,  , /  - - :  - : . : : :  

: : - - : ; . : : : 3 - -S : ; 13 ; t s I ; e t :F  C \ l - . LeCTBehHE; - : - , : ; * ,  ! r - - : - l  
- l l -

- : : : r 3  f  q i t - t x l r , ' : : I : : : _ . : = 5 - ' : * +  c e r  3 : , 1 3  3 3 3 r . a 3 T c f  i i r | " , ' E , ' , - 1 r a - - : a =  - l t . " r :

: ; =3 f  = : : -  = :  I  - J r ' , , r . r  . .  1 - . 113 - -= , , 1  3 r i ( - 3 r , r  
- : a f , : r ap ' l t xe f , . i "F ,  : . =< :=  ( l - r l l 3 - - 13

-  
:  : - - :  

-  
: - = , . = .  

- :  
- :  

-  
: - -  = : : = a - , , =  : . . : : : f , . : -  >  : . t  

- Q ? 3 0 : , .  
0 3 ; a - . a = -  = i =  _ -  = - = - , '  =

: - - - - J =  
- :  - - : - = -  t =  - ^ 2 = =

: l -  3 - :  
- :  - : - .  =  : : : - , , = .  I  . : : - : 3 J , - t  : , , , i j  f , , : X : l . f  ) . J , . , C T p e T b  , , i > 3  l = f , =  _ : . . ,  - : -

-  -  - , - r - r : - -  =  . ; - : : : : a  = c r ' a : e ( : r 1 3 H a : O : D a : a > .  3  O ; ; l r , i l l e  C .  ! 3 i - " : l t t 3 : : = : - :

' + :  : -



1

KHl4fA B IGITI|E: K 130-nETt'IlO CO trF{fl POXAEHI49 r. KEJIb3EHA

npaBgMgt l r l f f  .EaHHbte QarrU He CBt lSaHbl  C Boneu3bqBf ieHueM, HanpaBneHHblM Ha

HacrynleHile nocneAcTBl,l i l  npaBoHapyueHun. Pe'lu s4ecs 6yger vArL o TaK Ha3bl-

BaeMbtx (norhr t iL tecKt4x)  npaBax.  O6sr , rFro TaKue npaBa noHhMaorcg KaK npaBoBaf l

BosMo)KHocrb Brrqrb Ha o6pa3oBaHile rocy.EapcrBeHHoil Bonv nv6o, L4HblMt4 cJlo-

BaML4, npgMo ],l j l l .4 KOCBeHHO yqaCTBOBaTb B CO3LaHhfi npaBoBoro nopgAKa, B KOTO-

poM BblpaxaeTcF <rocyAapcTBeHHatl Boflq), OAHaTO nph sToM t/MeeTce B Bt/Ay (KaK

oTo 6onbLUefr qacruo npoLlcxophr, KotAa npaBoBoil nopq.qoK nepcoHhQt4l-l i lpyeTCF

B KaeecTBe <rocyAapcTBeHHofr Bonh>) nu1xb o6qan OopMa BblpaxeHilf l o6pasy-

tOU-lrX 3TOT 1OpRAOK npaBOBbtX HOpM, T. e. 3aKOHOB. yqaCTUe ilOA!.i lHeHHblX HOpMa-

TLIBH6My nopffF,Ky r/HAhBhAoB B saKoHo.Il,aTelbHoil AeflTeflbHocTLl, T. e' B Co3.o,aHl't l4

O6u-4,rx npaBoBbtx HopM, ecTb cyu-lecrBeHHblil npr3HaK AeMoKpaTuqe6Kofr Sopvst
rocyAapcTBa, OTlhqanulhfr ee OT aBToKpaT!4r{egKofi Qopnau, npr KoTOpofr no.qgau-

Hble orcrpaHeHbt or B6ttKoro yqacTLlg B OopMt4poBaHAV rocy4apcTBeHHoil BOnr'

.n,evorparuqecKoe 3aKoHoAaTeJrbcTBo MoxeT ocyulecrB'|qTbcF HenocpeAcTBeHHo
<Hdpo!,oM>, T, e. noAr{r4HeHHbrMt4 HOpMaTNBHOMy nOpflAKy tAHAt/tBt/1EaM h. B raK Ha-

3btBaeMoil Henocpe4crBeHHoil LeMoKparilh oroMy coorBercrByer cy6beKTLlBHoe

npaBo aHELABVAa yqacTBoBaTb B 3aKoHoAaTenbHOM HapoAHoM co6paHfir: BblcTy-

narb c perlaMh fi t-olocoBarb. I i l6o xe Hapo.E, ylracrByer B 3aKoHoAarejlbcrBe rull jb

OnOCpeAOBaHHor T.  e.  OHO OCyu{eCTBJlqeTCR napIaMeHTOM, l .436paHHblM HapOAOM.

Torga npollecc 06pa3oBaHilq rocygapcTBeHHOil Bo1tl, coslaH14e o6ulhx HopM, pa6-
^-e1rAr :  i l36paHue napnaMeHTa h npL4HRTre 3aKoHoB t4s6paHHbl-l l d A d u l u x  n a  l - 4 D s  v l q A v l v l '  v r o v P q l t v r v  r r s v / r q r v l

M7 qreHaMr nap;laMeHTa. CoorBercrBeHHo, B oroM cnyi{ae ecrb.u,Ba cyobeKThBHblx

npaBa: [51 ] cy6te<rhBHoe rpaBo (o6pasyroult x 6onbuvh hflLl MeHbrut/i l  Kpyr) i l3-

6rparele i ,  raK HasbtBaeMoe h36hpaTelbHoe npaBo,  t4 cy6beKrt lBHoe npaBo (orno-

chTerbHo ysKoro Kpyra fl i lU) t/36paHHblx B napflaMeHr, npaBo yqacrBoBaTb B o6clDK-

AeHVt tA npt/,H+rvv napnaMeHTCKr4X pelxeHhil. TaroeH notlt4TrlqecKfie npaBa. OHtl

xapaKTepH3yrorcfi TeM, L|TO n peAocTaBn fl oT yn paBoMoq eH H oMy n u qy B03M oxH OCTb

yl{acrBoBarb B OopMhpoBaHilh rocyAapcrBeHHofr Bonr4. Ho rorAa fi cy6beKrt' lBHoe

HacTHOe npaBo ecTb nolHT!4qecKoe npaBor TaK KaK Ll  OHO nO3BOJl f feT ynpaBoMo-
qeHHOMy yqa6TBoBarb B OopMt/poBaHUrl  rocyAapcTBeHHof i  Bonh,  BeAb raKan Bo;F

3blpaxaerc?, r4ltr4BatrYanbHoil HopMofi cyAe6Horo peueHnq He MeHbUe. qel,l Ca-
re i l  HopMofr  saroHa.  Ec,rn eo:N4oxHbrM oKa3brBaercF o6beAf iHeHhe c\ /5be'<r l i= i : - :

-ac l t - icTo npa3a C 7.2 i " t | i ' : - ,?cKr l i ! {  npaBoM B paMKax o,E,HOrO nOHFTHff  nCaEC:.13- ' ,c
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25. PacnyrbrBaHlte noHcruc nuqa

Terra cavuna orKpblBaercff Aopora K o6bffcHeHulo noHert4n npaBoBoro cy6uerra

vnvt nvu:a B KaqecTBe r|r4rub BCnOMOraTenbHoro cpeAcTBa MbltIIeHilt l, AonojlHt/-
TerbHoro noHqTt4s. erO cpegcrBo CO3.qaeTCs topl4!,t4t{e9KfiM SHaHheM c qenbo Ha-

rnnAnofi AeMoHCTpaLlLlrl t4syqaeMoro MaTephaIa, nOA BtlhflHueM aHTponoMopOHo-

ne pcoH Llett tlt4 pytou{ero qsbl Ka npaBa. Ih,{u ocru ecrb n fi 1u b nepcoH il Ot/ ttt/ pyloqee

o6o6qarou{ee BbtpaxeHhe 4nff cBn3Kl,1 npaBoBbrx o6gsaHFtocteil i l  npaBoMotll,4il,

hHblMLt cIoBaMLl, AnR KoMnneKCa HopM. Taroe BhAeHhe npo6neMaTuKh CnacaeT

Hac or otuh6or.tHoro AeofrHoro rhnocra3npoBaHr4F npaBa KaK npe.B,Mera no3HaHNtl'

a) "@usuqecKoeD nl4uo
B erov paKypce Bo3Mo)KHbtM oKagbrBaercn BbrnoflHeHhe craporo rpe6oBaHrfl no-

3r4TNBycTcKof Teoph14 npaBa - paccMaTphBaTb npilAhqecKue'a $wstauecKr4e JIhqa

KaK paBHbte no ceoeft cylqHocTrl. Bonperr ToMy, qTo yrBepxgaeT TpaAilLlhOHHoe

yqeHhe, <SUSTVeCXOS JIhl-lO> He eCTb qenOBeK. *tleflOeeKt eCTb He lophAl4qeOKoe,

a 6ronoro-nchxolornqecKoe noHqThe. OHo ne BblpaxaeT co6oft HeKoeft qenocT-

HOCTI4, sHaqhMoil Anq npaBa nnn FS1A npaB6Boro nOSHaHrF. Begs npaeo BgcnprHfi-

MaeT qeloBeKa He B ero qeflocTHocTlt, He co BceMil ero AyxoBHblMl4 Ll TeIeCHblMLl

QyHrqmnvu. flpaao ycTaHaBnnBaer - KaK o6esaHHocTb Vnv KaK npaBoMoLlr4e -

TorbKo BnorHe onpegeneHHbte qeroBer{ecKLre [53] .qeficrBL1fl, TlHblMt/4 cnoBaMu,
LteIoBeK nphHaAnexhT K HeKoeMy coo6ulecTBy, KoHCTLITyI/pyeMoMy npaBoBUM no-

pffAKOM, He KaK HerlTo LleIOe, a TOJIbKO B TOfi CTeneHh, B KOTOpOfi erO OTAeIbHble

4eicreuR (6esgefrcreile) yperynhpoBaHbl HopMaMu nopq!,Ka sroFo Goo6ulecrBa.

TOlurO B 9TOM Cnyqae BO3MOXHa CnTya;1y,A, KOr[a LI9IOBeK OAHOBpeMeHHo npu-

HaAJle)<?lT HecKolbKt4M pagnilqHblM npaBoBblM coo6uL,ecraaM! KorAa ero noBeAeHfie

yperynhpoBaHo HecKofibKrlMtl pasHblMh npaBoBblMtl nopqAKaMh. Heo6xoAt'tMocTb

npoBeAeHufl rpaHfiLlbt MexAy ecTecTBeHHOHayLlHblM noHFTileM LlenoBeKa v Fopl At -

t{ecKuM noHFTheM rLtua He ogHaqaer roro, ttro ullt l- lo> craHoBhrcF HeKhM oco6HM

BI4AOM qenoBeKa, - HeT, 3Th ABa noHtlTl,tt l  npeAcTaBnqoT ABe COBepUeHHO pa3-

HonopsgKoBble eAuHLl-lH. lopil.qrqecKoe noHqThe nltL\a nnt npaBOBoFO cy6beKra

BblpaKaeT eAhHcTBO MHOXeCTBa O6qSaHHOCrei n npae, T. e' eAuHGTBO MHO)KeCTBa

htopM! KoTopHe yCTaHaBnHBanT 3TH o6qSaHHocTH H npaBa. Cooreercreypu-lee qe-

rogeKy KaK 6gonorHqecKoMy cyrqecrBy noHRTHe o@nsuvecroe flHLlo> tlBnFercH nep-

co*lx@uxaryaeft " e4nnubt nep@HHQnqll poeasH[rf,d BH pilKeHM eM peryn Hpylou{Hx

fl6tseqeH91e qs*floBera Hoput, -l-lnqo ecru €Ho#{Tenb: erl.fi obffsaHnoc-refr H iloaB.

T- e. {KaK l.lri [*oxe5{ CK3:36T-5 rngcne pasofina{eHgn npeggragneH6f,, A}6nnpXltcqe-
m q$6;am,11aoe*lrs,nfr pprl€p cf6wrrqesocru) o6u4as rcr"sxa SMeHeF{nfl ss€x rEX

p;r-rga qe.ntrlgl{€g1rg6-6 l6tseggii14g, KOTOtrE*e Ligpfilb{m'pT gsrse#l-O6ft{ 11 nF€-=a.

brunr c6rccet' gn€Ar{Ec(oe fiFrElo - fio LFTparb}{ee* rytfr-il To{-D 5€151*rr!r3tr!
-rffi;B(a- isp'td tcBTwct-o 1cTar,railtn{mic:: .Ea#Gde gbffias-ffiffiT-rr i{ rTcasa- lEu'!e.!d

#rElrM,El@F]@'5ilS ll=E;*5ex tiopl{ fiparucl(gry{T qeFe ffin+ecg*iffi tr nrffiJ3ffih3lt

,?![1Gl-B |( TtrE re r{e!,-ffi- 3m - BfiJracfb r-:I:Wifr- pearb*iscT li" J54j =C-':-

rffi=-ies&r:ae cpepc:EEl,4.FH FFrr+?lfffio r0cr3l-iePfi.{5[- gT ffi]-op8:tr --iEnt€ ll|]ilI'itr
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o6q3aHHocreil h npaB). B roHqe KoHl-loB, Bonpoc o roM, l4Meer nH HeroBeK r:,pv}L -
tlecKyH3 nepcoHuQrKaqfio, ogHaqaer rLlLLrb ro, vro geicrern (6es4eficrsre) raroro
qefloBeKa cocraBnglor co,o,epxaHhe npaBoBbtx HopM, cQoprvrrapoaaHHoe reM vnn
rnuv o6pasoM. C yqeroM crporo co6nngaevoro pag,a,eneHhq Me)KAy noHff1,4gMr/
qeroBeKa u nvlla }o<e 6y4er HenpaBrflbHbrM roBopr/'trb o roM, rtro npaBo o6Rsureaer
Nflu ynpaBoMoqilBaer nmq, O6neaHHbtMt4 i l ynpaBoMolteHHbrM14 6ygyi hMeHHo noAL1.
l,4veHHo qefloBeqecKoe noBeAeHr4e cocraBnFer cop,epxaH!4e HopM, a nooroMy ra-
KOe noBeAeHre (cogepxaHLle o6RganHocrei l  n  npae) r rBrsercs He qeM HHbtM, KaK
noBe.qeHheM orAellbHbtx no4ei.

b) "lOpuAuqecKoe> nnue
Tax HassteaeMoe topilru,tlqecKoe fi i lqo, KaK il rhllo Que rvecxoe, HBrfiercq ri i lutb

eAL'lHbtM BbtpaxeHheM Ann HeKoeFo KoMnfleKca HopM, T. e. Anff HeKoeFo npaBoBo-
ro nopsAKa, roropurfr perynilpyer noBeAeHhe HeKoero MHoxecrBa rhc.qeft. pe.ls
vget nu6o o nepconuQrAKaL\t/1tA HeKoero qacrkil lHoFo nopFEKa (Hanpravep, o6 ycra-
Be HeKOero o6reguneHile, Koropbti roHcrrryhpyer qacrb HeKoero coo6ulecrBa,
topt4AklfecKoe nullo o6legrHeHun), nu6o o HeKoeM TorarbHoM npaBoBoM nopeA-
Ke, KoHcruryupytou{eM npaBoBoe coo6ulecrso, oxBarbtBaoulee co6oh Bce qacr-
uste coo6ulecrBa, fi o6ut,lHo BbtpaxeHHoM B Bl,4r0,e rocyAapcrBa KaK nHqa. Tar xe
ra< u QuevuecKoe flhllo, ropr/Ar,lqecKoe nLll lo He NMeer [S5] ecrecrBeHHo-peaflb-
Horo cyulecrBoBaHhtt. "PeansHutl) B TaKoM ecrecrBeHHoM oMblcfle 6yger rolbKo
qeloBeqecKoe noBe/l,eHr4e, KoTopoe perynhpyeTcF HopMaMh, a nocfiep,HLle MotyT
6urrs maccraQNqraposaHbr no pa3ntzr{HbrM ocHoBaH14FM. flpe4noroxeHLje o roM, rrro
topklAt4qecKoe nr4Llo nBflf lercn ornuquoi or Qnsr,lecKoro nuL{a peanueil, Koropaq,
KaK Hil CTpaHHOj He AOCTynHa qyBcrBeHHOMy BOCnpUgrvlt0, nU6O Xe qro peqb rr,er
o HeKoM cBepxqenoBeqecKoM, cocroffuleM t4s orAeflbHux no4efi collhanbHoM op-
raHil3Me, - TaKoe npeAnonoxeHile npeAcraBrrrer co6oil HailBHoe runocra3hpo-
BaHhe uutcleuuoi Beulrl, T. e. BcnoMorareflbHoFo cpeAcrBa opr4AhqecKoTo Mbtru-
reHV7. Kax QrsrvecKoe ruLlo He qBrnercn qefloBeKoM, TaK fi lopylAt4qecKoe flh1lo
He fiBrFerce cBepxqenoBexoM. O6ssaHHocrr,4 i l npaBa lopr4ArqecKoro rLtLla AonxHbl
Surru esrpaxeHbr B npaBax u o6RsaFrHocrefi or4ersnurxnogeil, T. e. B HopMax, Koro-
pbte HopMr4pytor  raKoe noBeAeHi le qepe3 ycraHoBreHhe o6qsaHHocrei  r  npaa.  To,
qro npaBoBoi nopnAor orAeflbHoro rocyAapcrBa o6Reuraaer rAnA ynpaBoMoqHBaer
ineKoe topHArqecKoe rhLlo, osHaqael qro oH Aenaer npeAMeroM o6nsauuoc11vt vlnv
:pa3oF,1orlHq noBe,qeHue HeKoero fl!1lla, He Ha3btBaff npfi eroM cy6lerra npaBoMo-
:', ' : i  . ' . i !t; o6ReaHHocl,r. f lyrev Aefleri lpoBaHilR norHoMoquil or rocyAapcrBeHHoro-ca=cts3ro nopflAKa K LtaCThr{HoMy npaBoBoMy nopFAKy noclepnril noryqaer Bo3-
'1-i l lxl:c3T= onpeAeneHHg COOTBerCTBytOUlero cy6rerra, eAuHcrBo Koroporo npo-
==-==::; B ;cpr'tFHqecKoM Jtr4rle. ero - onocpeloBaHHoe, T. e. ocyu_lecrBrreMoe
-::3-: -a: l:, i-rJ* npasoaoi nopsgoK. o6rasleaHHe finfi ynpaBoMor.{hBaHr4e orgefib-

-. - =ttats=adnce l4nh1 HenacpeACTBeHHae o6ssataauwe r4nyr ynpaBoMovuBa-
- . t =  - - - -  J = n ^ = e y 2

-:::5=:: 
p:3-:.e;ei-.iHe qlxr<r1r'rfr l,{exl,y ToTarbHbt|!.,r H qacTr,lcfibtNt ilpaBoBb]rr{}4
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o6s3aHHocrl4 fi npaBoMotlLlff) .qonycl4Mo pasnfiqarb nrqHocrHbtil (cy6rerrraeHurfr)
i l  BeulHbrfr (o6ue<rzeubril) sneMeHrbr, r. e. pasnHqarb cy6beKra AeilcrBHn (6e3-
gefrcrBun) fi caMo AeicrBfie (6esAeficrefie): (Kro> Aonx;H coBeplul4rb Hetl,An aKr
rnh BosAepxaTbctl oT ero coBep[UeHhfl 14 "tlTo" F,onxHo 6sra unu He Lo;XHo-6btTb
coBeplxeHo? fl0nHoqeHHaq HopMa onper,enqer L4 To, 14 Apyroe. Ho eosvoxHo,
qro HopMa ,{ onpe,D,enseMble e}o o6gsauHocrn vnu npaBoMoqnq coAepxar ro.qbKo
or,r,4H r4s oil4x oreMeHTOB. TaKac HopMa 6yger HenonHolr,eHHoh A 6yger.Hpxgarscn
B BocflorHeHuil Hepe3 Apyryo HopMy, Koropaff !,aeT onpeAe'eHHe HeAocraoule-
ro sreMeHTa, Te Hopvut ,  Koropble -  KaK npnHgTo Bbtpaxarbcq -  o6qsst  eant  rnu
ynpaBoMo.lhBa|oT H3pt4At4tlecKoe Jlt4l{o K onpeAeneHHoMy noBeAeHrlro, coAepxaT
rojrbKo o6beKrhBHbril erevenl r. e. onpe,qerflor geicreue (6es4eilcrerze1. iorga
KAK ONPEACTEHHE CY6bEKfhBHbIX EICMEHTOB, T, C. IAHAVIBIAAOB, KOTOPbIM HAAIC-
xktr coBepr.irrlrb HopMr4pyeMoe noBeAeHile, Aenerhpyercq HeKoefr 4pyroi HopMe.
VraepxgeHher corracHo KoropoMy hopr l4r4qecKoe nhLlo o6ssaHo hnh ynpaBoMoqe-
Ho, He o3Haqaer no cyfh HhtleFo: SEecb o6essteaorcA vlnt/1 ynpaBoMorlr{Ba}orcq oT-
AenbHble n loAh He HanpeMyro,  a onocpeAoBaHHo.

d ) I-te urpan bHoe B M e HeH ue
o6nsaHHocrv't tA npaaa ophAhr{ecKoro JrLlqa cyrb BcerAa o6qsaHHocrv v npaBa

orAefibHblx ltogei, nocKonbKy oHt4 Kacanrcff LteroBeHecKoro noBegeHfig. Tolu<o
3TL1 orAenbHble ntoAh "o6la.nanr> npaBaMh il o6csaFtHocrf,Mt4 He o6ut,lFturv (r. e.
tAHAI4BI AYafiunutv) cnoco6oM, a KonfleKTLrBHo. Ecnu KTo-To roBopr4T o6 Nvyulecrse
ropt4Ar/qecKoro [57] rilLla, To peLtb L1.0,er o6 ravyu-lecrBe cocraBnfilou_lr4x ero [oph.qy-
tlecKoe rhllo nfiqHocrefr. Ho 3Tr/M r,1Myu-lecrBoM oHfi He Mofyf pacnopffxarbcg TaK
xe' KaK CBOtlMt4 rr4uHblMt4 BeU-{aMh, - TaKOe pacnopffxeHHe ycraHaBruBaercq ronb-
Ko TeM LlacTtlt lHblM nopq.qKoM' eAhHcTBo KoToporo BonnoulaeT lopt4At4l{ecKoe nHUo.
Ecnr ra<oe lopr,4!,r,4qecKoe nr4llo o6ragaer npaBaMr{ rpe6oeaHrn, ro sro o3Haqaer
Koj l reKTr lBHoe npaBo rpe6oaaHrn yLtacrHt lKoB fopt4Ar lqecKoro n i l11a.  Fovrvo Bcero
npoqeror KorreKTilBHstil xaparrep npaBa Bbrpaxaercq B ToM, qro 1gpr,i,[,r/qecK7 3Ha-trr/Mbre geilcrenn ocyulecrBnFoTcfl He qepes orAeflbHbtx rlt \, a Hepe3 onpeAeneH-
uuttZ e iE,aHHoM Llacrilt lHoM npaBoBoM nops4Ke opraH. Bvecre c reM Tor unvt u6o:7r
qenoBeK ffBfiHerctl opraHoM npaBoBoro coo6ulecrea rr4tub nocTo1tbKy, nocKonbKy
coBepuaeMstil rarnv qeroBeKoM aKT ycraHoBfleH qacruttlHbtM npaBoBbtM nopffAKoM
AaHHol-o npaBoBol-o coo6qecrea, t l reM caMbrM 4aHHuli aKT coorHocvlTcl c e!,rH-
crBoM npaBoBoro nopeAKa. Taroe orHoueHf ie HeKOeFO Qa<ra K eAi lHCTBy npaBoBo-
[o nopFAKa O60sHaqaercfl KaK (BMeHeHHe>, a <trrlt- lo>, cre.qoBarensHo. ecrs o6l-
eKT <BMeHeHrsr. Bce aKTbt ropr,lAhltecKrlx nLlq cyrb arrst no4eil; ort/.aKTbt BMeHeHbl
QrrrrsHovy cy6rern7, <oropsti l o6ogHaqaercfl KaK eAr4HcrBo tArA \tacrvtsHofo. r/1l.,tA
TorarbHoro nopqEKa'  Ho n raroe qeHTpanbHoe BMeHeHr4e f lBnf lercrr  coBeoueHHo
rHof i  onepaLluef i ,  rev paHee ynoMf lHyroe,  nepreepnfruoe er , /eHenue.  B paMKax
nocre4,Hero Qarr coorHocr4Tcq He c eAhHcrBoM npaBoBoro nopflAKa, a c HeKhM
ApyrhM QaKfoM B npeEenax AaHHOTO nopFgKa;  hHbrMr4 croBaMr,  Aea OaKTa cBe3br-
Balorcfl MexAy co6oiZ B ropxAr4r{ecKoM npaB!4ne.

e ) OrpauwueHue orBercrBeHHocn4
Ecnu topugwrecKoe nraqo (r. e. 4eilcrayic uyil e KaqecrBe opraHa raKoro rhLla qe-

noBeK) peanh3yer npaBo rpe60eaHun, nphHagnexau-lee sToMy [5g] ropr,r4r,rtrecKoMy
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nilqy (T. e. Koflf leKTLlBHoe npaBo rpe6oBaHLls rex nngefi, Koropbre cocraBtrror
nepcoHr/OhULlpoBaHHoe B rcpr4AhrlecKoM nzL{e coo6ulecTBo), To nonylteHHoe B pe_
3ynbTare LleHHOe ilMytqecrBo nocrynaer B cocTaB KonreKTrlBHOrO 

"MyU{eCTBa 
rrc-

Aet, cocTaBfiq0u-lk1x qacTur{Hoe npaBoBoe coo6qecTBo. Ecrr )Ke }opr4Ar,1r.{ecKoe
nhllo nphH)DKAaercq K HeKoet o6s3aHHocrl4, To ero o3Haqaer, qro HeBbtnoflHeHhe
o6HgaHHocrrl noBrer{er B3brcKaHfie, HanpaBfleHHoe He nporr4B vHALABnEyanbHoro
t/MyqecTBa oTAerbHblx J1t4q, a npoTr4B ,1X KOflJIeKTTIBHOTO hMyu_l,ecrBa, KoTopoe reM
He MeHee nphHa4nexvr ervM nhllaM. TlnaenHo B TaKoM orpaHhueHhrl B3btcKaHhfi
TOJIbKO KOrneKTLtBHbtM t4MyulecrBoM UHDUB\/IAOB (COCraanRou_li lx npaBoBoe Go-
o6ulecrBo, Koropoe AefrcrByer B KaltecrBe lopr4Al4qecKoro ruqa) i l  saKrror{aercs
TaK Ha3blBaeMoe oFpaHhqeHhe oTBeTCTBeHHocTt4,  cocTaBnsoulee XapaKTepHyro
Hepry qacrHonpaBoBoFo pexHMa opfiAt4qecKvlx nL J. HO ero He pacnpocrpaHFercr.
(no naensueil rurepe, Ha nepesrfi ssmnp) Ha fopr4r,Hr{e cKVx nv,' ny6nhqHoro npaBa,
s oco6eHHOCTh Ha rocyAapcrBo KaK ropilAt4qecKoe nhl{o, KOrOpOe flBrfiercF nep-
courQuraLlveil totansHoro npaBoBoro nopflAra, o6le4uHffroulero Bce qacrhqHbte
nopqAKr4; OTBeTCTBeHHOCTb pacnpocTpaHfieTcfl Ha BCeX BXOp,Hul?lx B cocTaB TaKoro
rorarbHoro npaBoBoro nopFAKa Qrsnvecrux vI apvEVHecKLlX rr,1q, a caM sTOT nO-
ps,D'oK BHcrynaer KoH eq Hbl M a!,pecaroM qeHTpan bH oro B MeH eH 14 R.

f) h\eonoruqecKoe sHaqeHue aBToHoMt4u 14HAt4BuTa u coo6uJecrsa
Ecrr  nnuqo> npi lgHaercf l  nepcoHr4erraqrefr  HeKoero KoMnreKCa HopM i l  TeM

caMblM BoflbHo l, lt l t l  HeBonbHo tAHA,ABVAyanh3ilpyeMofi qacrsn npaBoBoro nopffA-
ra,  roropur i l  o6pasyer  opraHhqecKoe ( r .  e .  chcreMHoe) [59]  egHFrcrBo Bcex ycra-
HaBrr4BaeMbtx 3Tr4M nopfl,qKoM o6qsaFtnocrefi r npasorvo,Jr4fi, TO 3TO npHBoAr,4T
TOTbKO r raxyuleficfi aBTOHOMiATA TAHLiABi/1Ea N COO6u.1eCTBa. Begs npaao oAHoro
nhlla BcerAa ecrb o6qsaHHOCTb Apyroro rif iLla, oAHo or Apyroro He voxer 6urru
t lsor f ipoBaHo. Taran aBToHoMt4t t  B TpaAHLp,4oHHoi  coquta lsuof t  Qr, rnocoeur npo-
BOAT4TCq qepe3 yrBepxAeHVe aAHAt Bt4Ea oAHoBpeMeHHo t1 B KaqecrBe Llej. loro, l/t B
Kal{ecrBe qacrh coo6u-1ecraa.  Ho,  c  rot rKt /  3peH[4f l  o6rer t renoro npaBoBoro no-
pf lAKa h ycraHaBnf iBaeMbtx comacHo raKoMy nopng<y coo6ulecrB,  Her He3aBucr/ -
Mblx 14HAhBl44oa. hnstvtl cnoBavltl, TaKile vHAtABuEbt npocro He MoFyr Mbtcrr4Tbcfl
B paMKax no3HaHhf l ,  HanpaBreHHoro Ha coqharbHbr i l  nopqAoK. f losnaorcs ro ' |bKo
cocTaBf ls lou] i le  coAepxaHhe TaKoTo nopt lAKa,  T.  e.  yperynhpoBaHHbte oThM no-
pRAKOM, arrur ,  hHa, le ero MoxHo Bbtpa3i lTb raK:  B paKypce no406noro no3HaHXf i
t HilvBt A cyulecrByer roJlbKo KaK HecaMocrosrerbHaR cocraBHaq qacrb coo6ule-
crea' lzlgen vHEt/1BL4Ea KaK caMoAocraro,rHofr LlenocrHocrt/.t - sro raKafl xe i lAeo-
nofvn ceo60gsr, KaK fi Cnel{vQuuec<u Hspl4AhrtecKae Kareroph fr nvL];a. Tax xe ra<
KoHcrpyKL{l4 n nHAVBVtra KaK HecaMocrosrerbHo* cocraeHofi qacrr coo6uleclea,
KOHCTpyKI-It4ff HeSaBt4Ct4MOr-O hHr,t4Br4,D,a HanpaBreHa Ha ro, qro6ur Bo3r,Bht-Hyfb
creHy nporr4B AaIeKo h.r,yult4x rpe60aaHufr roro nopflAra, roropuri KoHcl,lryr4pyer
gaHHoe col lhanbHoe coo6ulecrBo,  ecrk l  err  rpe6oaaHt f l  He coBMecrrMbt  c  onpe-
AereHHbtMr, l  L lHrepecaMu. lAnguaup,  HaxoAqu_lu i lcn e raxyuleMcF HepaSpeLU4MbtM
roHQlnrcre c coo6ulecrBoM, ecrb He qro !4Hoe, KaK fiAeonorhF, croflu_laff Ha cn\DK-
6e onpeAereHHbrx hHTepecoB, 6opnulnxcn nporuB cBoeFo orpaHf iqeHi lF qepe3
KorrreKThBHul  i  nopngor.
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26. YHraeepcanbHbtfi xapaKTep qhcroro yqeHuc o npaBe

Ecnn paso6raqhrb tlAeonorL4qecKt4fi xapaKTep cy6beKTLIBHoro npaBa h npaBo-
BOro cy6beKra, [60] ecnr4 qepe3 3aBecy nepcoHrQrra4uitt Mbr npoHr4KHeM K peanb-
HblM npaBoBblM OTHOttleHrflM, TO OnilcbrBaeMoe oTuMu noHnrvflMLl copepxaHL4e
npeAcraHer KaK npaBoBoe orHolueHue MexAy JrroAbMtl, ToqHee, MexAy $arravrLlenoBetlecKoro noBeAeHHF, KOTOpbre B cBoro oqepeAb cBfl3aHbt MexAy co60i L{epe3
npaBoBbre HopMbr ( r .  e .  vepes coAepxaHhe npaBoBbrx Hoprra) .  oro r , r  ecrs npaBoBoe
orHoLUeHL4e ._ CBgsb Mexr,y,4ByMfl Qartavu, oEnH t/1s KOTOpbrx cocror4T e npaeoaoil
o6Rsauuocrr, a eropoil B npaBoMor+4r4; BMecre ern $arrur ycraHaBfiuBa1cr nopflAoKqettoBeqecKoto noBeAennR. Ter,,,,t caMbtM rlxcToe yL{eHhe o npaBe yHhltroxaeT flpeA_
craBreHf ie o cy6uerrrBHOM npaBe (e rpex QopMax eFo npoeBrui r " :  npauoMoqr4e.
npaBoBaf, o6qeaHHocrb h npaBoBofi cy6rerr) KaK o HeKoeil otnu\noil or o6rerrua-
Hoi-o npaBa cyulHocrh h paccMarphBaer cy6rerrreHoe npaBo ra< oco6yo crpyKry-
py vJlv nepcoHnQrqfipylou-lee onhcaHile o6rerrreuoro npaBa. Tax, vriroe yrL*ru
o npaBe ycrpaHFer ror cy6lerrHBH3M B noHfiMaHhr4 npaBa, na clp<6e Koroporo
crotlT noHFThe npaBa a cy6lerrrBHoM cMbrcn€, - TaKoe noHnMaHile ecrb Jtl, iutb
aABOKarcKoe BoSspeHfie. pacct.{arphBaHf,qee npaBo noA yrfioM 3peH14fl LlHTepecoB
cropoH npol{ecca' 3Aecs npaBo noHHMaercs KaK 3HaqHMoe Anfl orAerbHot-o 1rlua,
rt460 KaK nore3Hoe. r. e. cryxaqee HHTepecaM TaKOTO nu4a, nu60 KaK BpeAHOe.
T. e' yrpoxalouee 4HEVBVEy HeKHL{ r-i14LUeHheM. eror oco6srft noAxoA prr,,rcroft
ophcnpyAeHL\vlv - Koropat, no cyrH, 6Hra ocHoeaHa Ha noBceAHeBHoi .neRrels-
HocTt/ aLBoKaToB, AaBaBUhX oTBeTbl Ha t{acTHbte Bonpocbt, - 6s|'| BocnphHRT oAHo-
BpeMeHHo c caMriM pt lMcKLiM npaBoM. l iogxog r jhcroro yqeHmq o f lpaBe,  Hanport lB,
flBrsercs nonHocrbro o6rerrfier-{o-yHhBepcarhcrcKl4M. Oro y.leHre fi3yqaer BCe
npaBo B uenoM il nblraercF noHcTb KaxAoe oTAerbHoe FBreHhe rorbKo B CrlCTeM-
uoil esahnrocBflsLr co BceMfi Apyru4Mh nBreHVfrMV, Haittt l a xax4ofi qacrH npaBa
[61 ]QyHrqro BceFo npaBa B uenoM. B erov cMbrcre t { r /croe yeeHi le o npaBe ecrb
noL'tcruHe opFaHr4qecKuli nogxog K noHHMaHillo npaBa. Ho ec.nur AaHHoe yqeHne no_
HL4Maer npaBo KaK opraHh3M, To no.q optaHu3MoM noHr4Maercf l  He KaKoe-To cBepx-
uHAtlBIAAVanbHoe' cBepxoMnr{pLltlecKoe, MeraQust'tvecroe eAfiHcrBo a l 'Aonoru-Lf eGKOM Vnv ncvxonorfi l lecKoM cMbtcre (raroe npe.[,craBneHr4e npehMyu_t,ecrBeHHo
cKpbrBaer noA co60il 3n4Ko-norrlTLlqecKfie nocryrarur), 3gecu HMeercR B Br/Ay
TonbKo tA t4cKIlto{t/.TetlbHo Cne,o,ytoulee: npaBo ecTb nopfl,qoK, noeToMy ece npaeo-
eute npo6leMbl p,onxHbl npeAcTaBnnTbcff 14 paspellarbcfi KaK npo6levsr nops.6,Ka.
Teu cavstv reopfif l npaBa craHoBt/rcq crpyKTypHbrM aHaJrr43oM nosNTLiBHoro npa-
sa, rotopsti o6peraer MaKcrMaflbHo Bo3MoxHylo creneHb roqHocll u oceo6ox4a-
ercfl or lto6 slx orhKo- n or LlTtlqecKfi x LleH H ocrH btx cp<geH uri.

[62] V. l lpaeoeofi nope4oK H ero cryneHHarac crpytcypa

27. tlopn4oK KaK HopMaruBHas cucreMa

l lpaso KaK nopsAoK !4r f i  npaBoeoi l  nopn4oK ecrb cr , lcreMa npaBoBbrx uopv.  [1ep-
astfi eonpoc, Ha KoropbltZ sgecu HIDKHo orBerfiTb, r. l4croe yL{eHL4e o npaBe cTaBt/T
cneAyhsulr/M o6pasov: , lro o60cHoBbtBaer er,t lHcrBo MHOXeCTBa npaBoBbtx HopM;
noqeMy HeKaf f  onpeAeneHHaff  npaBoBaq HopMa npr /HaAnexhr K HeKoeMy onpeAe-
IeHHoMy npaBoBoMy nopngry?
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MHoxecreo HopM 06pagyer eAfiHcrBo, crlcreMy, nopffAoK TorAa, KorAa AeicrBlir-TerbHocrb 3Tl'4x HopM Moxer 6uttu aogeeAeHa K geilcrerrenbHocrkl ueroeil ogHoil
HopMbl' qeM co3Aaercfi nocreAHee ocHoBaHne geicre!4TerbHocrll Bcex ornx HopM.
B raqecree o6ulero i lcrorlHt4Ka AaHHar ocHoBHarr HopMa KoHc'/Tyrlpyer eghHcrBo
t/3 MHOXecrBa Bcex rex HOpM, KOTOpbte cocraBrgror ne<uh nopgAOK" TO, 9rO HeKafi
HopMa nphHaAnexfiT K onpe/l,efleHHoMy nopq.qKy, npoqBnqercF TonbKo B ToM, rrropeficrerrenbHocrb erofi Hopvut Moxer 6srrs eoseegeHa K gefrcrerrenuHocrr roi
ocHoBHOE HOpvur, Koropafl KoHoTr4Tyr4pyer 4anHsrfr nopsr,oK. B saeracuvocrr4 0r
BfiAa ocHoBnofr Hoptvtst (r ' e. or nphpoAbr Bbrcuero nphHr-l!4na geilcrerrenbHocril)
MOXHO BbrEenhrb ABa pasfif ir1Hbrx Br,1Aa nopfiAKoB (nopvarneHurx cucrev). hop-
Mbl oAHoro erga "geilcrBylor> {r. e. npegnhcbrBaeMoe HMn noBe.qeHue cqr4Taerc'
nlo.abM14 .nolxHstv) B c[4ny GBoero coAepxaHrR, 6laro4apfl roMy, ttro cop,epxaHr,4e
HopM t'1Meer HeKoe coBep[xeHHo ot{eBHAHoe KaqecrBo, Ha.qer9hcu]ee Hopvy 4eil-crBl,lrerbHocruo. Hopvbr nonyrarcrraKyn cogepxarensuyro [63] xaarrQrra,lr, 

"ucqer roro' qro Moryr 6stru aoeeeAeHbr K Hexoei ocHoeHofr HopMe; no orHolueHilo
K coAepxaHrIo nocneAHeil coAepxaHt4e cocraBnqtou-lhx nopqg,oK HopM Moxer 6urru
npelcraBfieHo KaK orHoueHHe o6u4ero H qacrHoro. K rarovy Br/Ay HopM npuHaAne_
xar HopMbr Mopanh.  HOpuu,  no406nue -He r r r ,1, ,  oHe o6rraanureai lo ,  u! ,epxr  csoe
o6eulanre"  f i  T.  n. ,  BbrreKaor us oguoi l  HopMbr -  ocHoBHo* Hopvur npas4sr .  K oc-
HOeHOt HOpMe "l1to6vt cBoero 6rNxHero, Moryi 6srrs sosse4eHbr Apyr4e HopMbr:nHe np'',tt4l-tni epeAa ApyroMy>, *floruorafr s 6egeo h r. n. 3p,ecs 

""i "" 
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KaKoBa hMeHHo ocHoBHatl HopMa gexoeil naopaluHofr cr4creMbt, Ho vur nprxo4t4M
K co3HaHhh3 Toro, Ltro MHoroqHcreHHbte HopMbr Mopanil copepxarcq e ocHoeHoil
HOpMe Mopanh rorJHo raK xe, rax oco60e cor,epxhrcn e o6u1ena. B cuny eroro oco_
6ute Hopvut Mopaflh Moryf 6utru ssteegeHbr r4s o6qefi ocHosHorz HopMbr c noMoulblo
naslcleHHoil onepallLil4, a fiMeHHo c noMoulblc yMosaKnroqeHrs or o6ulero K qacr-
uovy' B oroM acneKTe ocHoBHaF HopMa ilMeer MarephanbHo-crarhqHbrfi xapaxrep.

28. llpaeoeoil nopngoK KaK e4uHcrBo npo1eeca cos4aHus

I4nuttta qBnelorcfl HopMbt npaBa. orn Hoprr,rur ue geficrayror B c!4ny cBoero co-
AepxaHilg' l- lpaeo Moxer ,4Merb lto6oe co4epxaHr,re - Her raKolo r{eroBeqecKoro
noBeAeHuq, Koropoe B Cilny cBoeFo xapaKrepa He Morjro 6u craru coAepxaHreM
npaeoeoi l  HopMbl . . [ ,e icreure lbHocrb npaeoeofr  HopMbr He craBhrcq no4 Bonpoc
B 3aBhct4Mocrt/ or roFo, coorBercrByer nil coAepxanne stoil HopMbt Heroeil npeA-
nocrannoi MarepfiaflbHofi qeHHOCrrz (Hanprarvep, r,aopalr), B raqecree npaeosofi
[64] Hoprvra 4eicreyer rottbKo noroMy, i{To oHa 6srna'coegaHa onpe4efleHHbrM ny-
TeM, qro ona 6una nphHffTa cornacHo coBepueHHo OnpeAef ieHHoMy npaBf i ry ,  Lrro
oHa 6stla BBetreHa B coorBercrBt/1t/1 co cnequQrvecKfiM Meror,on,t. l- lpaao 4efrcreyerrotibKo KaK nosLlTMBHOe npaBo,',T. e. KaK ycraHoBneHHOe npaBo, flogntheFtocrb npaBa
KaK pa3 h cocrot4r s Heo6xoAhMocrl4 ero ycraHoBreHHocll (Gesetzt-Seln) n e esr-
rexaoulefr orco,qa He3aBtlcl4Mocrm geilcrBhrerbHocrr npaBa or Mopanu r nogo6-
nstx efi HopMarhBHblx chcreM. lzlveuuo B oroM saKroqaerce cyu-LHocrHoe pasnyr]fie
Mex<Ay nost1T?lBHblM npaBoM h raK HasbtBaeMbtM ecrecrBeHHbtM npaBoM. Hopvur
nocneEHero' KaK v HopMbl MoparL'|, Moryr 6stru suteegeHbt 1,43 HeroetZ ocHoeHoi
HOpMbr, Koropafl npeAcraBflffercF caMoo,JeBr!,Froi B CUJIy cBoero coAepxaHug _
KaK BbrpaxeHue 60xecreeHHofi Borr,,r, npr4po1bt tlnv qhcroro pasyMa. i lunporr",
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ocHoBHaF HOpMa noshl ,4BHoro npaBoBoro nopqAKa ecrb He qro uHoe,  KaK ocHoB_
Hoe npaBhtlo, cortlacHo KoropoMy cosAalorcq HopMbr npaBoBoro nopsAKa, - gro
BBer'eHhe HeKOero ocHoBHOTO Qarra AnF npollecca cos!,aHhfl npaBa. Taxac HopMa
ecrb 14cxoAHUi nyH<r npollecca, oHa ilMeer HcKntoqurej.rbHo oopManbHo-Ak1HaMil_'lecxhfr xapaKTep. Or4eluHue HopMbr npaeoeofi cucreMbr He Moryr 6srru rorr.{ecrL1
AeAyqupoBaHbl tls F,aHHoi ocHoeHofi HopMbr. Orr Hopvur AoJtxHbt 6urs coegaHurqepe3 oco6util ycraHoBl4TenuHutfi aKT - raroil arr HBfif lercq aKToM Bonvr, aHe Mbrc-
ru' BeegeHhe npaBoBbrx HopM ocyu-lecrBnflercs pa3nuqHbrMr4 cnoco6avu: nyreM
o6H'JaR finh Lrepe3 3aKoHoAarensHsrfi npoliecc (ecnu pevu rAer o6 o6u1r,rx Hopvaxy,qepe3 cyAoroBope1tAe rAnv qepe3 rophAr4rJecKyro cAenKy (ecrr roeopvttt o6'Vugu_
BLl,B,yanbHbrx uopvax). CosgaHhe o6srqsoro npaBa hMeer coBepueHHo r,rHyro Qop-My' nporrlBononoxHyro Qopve npaBoyGTaHOBneHhs; nosToMy Cosr,aHile o6srqnorcr
n paBa ecrb cneL{14 al sn ur f i clyuai npaBorBoprl ecrBa.

[65] BoeaoALirb pa3nfiLrHbre HopMur uercoefr npaaoeoil cl4creMbr r ocHoeHot
HOpMe MoxHo r'tepe3 AeMOHCTpaqhh3 roFo, .{To coSAaHfie orAefibHbrx HopM OCy-
u{ecrBneHo coilacHo ocHoeHofr HOpMe. Ec.nn sa4arbcfl BonpocoM o roM, noqeM}
onpeAeneHnsrfr arr nphHlDKreHrn (nanprvep, sarr rofo, qro oAhH qeroB eK nn-
uaer ceo60Abr !,pyroFo qeroBeKa nyfeM saKrloqeHrfl efo B rN3pbMy) npfiHap,nexilr
onpeAeneHHoMy npaBoBoMy nopHgKy, To orBeror.,r 6y4er cneAyou_lee: noroMy qro
ganusrfr arr 6srn npeAnhcaH qepe3 onpe!,eneHHya Lll1vjBt1yanbHyro HopMy, r. e.qepes cype6Huri np,roBop. Ecnr cnpochrb Aalleer noqeMy p,eicreyer gunri^ ,n-
Ar,lBLU,yanbHas HopMa, To nonyJHM orBer: nocKorrbKy osa 6ulna cosAaHa comacHo
yronoBHoMy KoAeKCy. Eclr xe saAarbcs BonpocoM o6 ocHoeaHuu geitcteutenu-
HOCTT4 yFOnOBHOTO KOAeKCa, TO Mbr nphAeM K KOHCTr,4Tyr_lvv focyilapcrBa, cornac-
Ho noroxeHileM Koropofr yroloeuuil rogexc 6un npmHnr KoMnereHTHblM ooraHoM
B paM Kax n peAn h caHn oi <oHcrrryrlr eil npollep,ypbt.

Eclrz garee cnpoct4Tb o6 ocHoeaHuu peilctenrerbHocrt4 KoHcrklryqhu, Ha Ko-
ropofr ocHoBblBarcTcn 3aKoHbt h npofi3Bo4Hbre or gaKoHoB npaBoBbre aKTbr. To Mbl.
BepoqrHo, npilAeM x npexHeil KoHcrxryLltlv t r. A., Bnrorb Ao hcropt4qe"*u nep-
eofi roHcrfiTyutAtA, Koropafl 6srna seeAeHa HeKhM e/r,hHonuqHbrM y3ypnaro pol rAnvl
Heroefr TaK Vnv hHaqe cosganHofi <orrerrefi. To, vro hcrophrrecKlr nepeuri xoH-
cn4TyuLloHHUril opraH Bbtpa3ufl B KaqecrBe ceoeil Bolt1, HaAe nnn gei,ctehrenbHo_
cTbh3 KaK HopMy' r ecTb Ta ocHoBHas npelnocbtnKa, vg roropotZ LAcxoAVT no3HaHhe
npaBoBOrO noprrr,Ka, ocHoBaHHOFO na 4aHHOfi KOHCThryqLlra. I-lpraHp<EeHfie AorxHoocyu-lecrBaqrbcff noA TeMfi ycnoBvl1Mvt ttt [66] rev cnoco60v; Koropbre 6urrr ycra_
HOB,neHbI nepBbtM coSAaTeIeM KOHCTTITyt-lt4tA, vnv TeMr,l hHcTaHL\]AAMiA, KOTOpbtM oH
r,enerrlpoBan npaBoycraHoBreHhe. ero - cxeMaruqHan sopvynrapoBKa OCHOBHoT
HopMbl  npaBoBoro nopq! ,Ka (e cvstc le npaBogoFo nopsAKa HeKoeFo or f lerbHoro
rocyAapcrBa, o Koropov, co6cteeHHo, Mbr noqrfi i lcKnnqrrenbHo h BeAeM 3AeCb
pe,rb) .

29. Sua,reuue ocHoBHoil uopruu

Llncroe yqeHhe o npaBe onep,pyer  gaHHof i  ocHoaHof i  Hopvofr  KaK HeKuM rr4no-
TerHqecKhM OCHOBaHheM. B paxypce npern,nonoxeHhfl o p,eficrerrelbHocrtl taroi,t
ocHosriot HopMbr gefrcreyer h ocHoBaHHurfr Ha ueft npaeoaofi nopnA0r. .0,aHHanHopMa HaAetffer cMblcJloM rE,onxeHcrBoBaHfiR aKT nepBoro gaKoHogarerq u Bce
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OCTaIbHble aKTbl npaBOBOrO nOpFrqKa, KOTOpble OCHOBbtBatoTCq Ha OTOM aKTe. 3a
cqeT sToro cMblcna B rcpfiAl4qecKoM npaBhne (a oprArLrecKoe npaBhno ecTb TLt-
n i lqHaq QopMa npeAcraBneHhq no6oro nosrr l4BHo-npaBoBoro Mareprana) censur-
Baorctl MexAy co6oi npaBoBoe ycloBhe il npaBoBoe nocre!,crB7te. B ocHoeHoi
HOpMe yKOpeHeHo nocf ieFHee ocHoBaHue HopMaTi lBHOTO 3HaqeHr4R, KOTOpbtM 06-
rap,alor Bce oaKTbt, KoHCrr4rytapy]ol4he AaHHbti npaeoeoil nopflAoK. flOAleXaulurfi
lopt4.n[qecKoMy t/cTonKoBaHh]o SMnrpilqecKhfr MaTephafl Moxer 6utrs rcrolKoBaH
B KaqecrBe npaBa (r. e. xa< chcreMa npaBoBbtx Hopr,.a) ToJlbKo npv Hant sy1A oc-
HoBHofr HopMbl. C Qarrypoi ororo Marepr ana (r. e. arroe, Koropbre gonxnur 6urru
i lcrorKoBaHbl  KaK npaBoBble arru)  censbrBaercg oco6oe co[epxaHr4e ocHoBHofr
HOpMbr, Koropae KoHcrfiryfipyer ror unv vHoil npaaoeofi nopfir,oK. Taraq HopMa
ecrb rt4Lub BblpaxeHhe Heo6xoguvofi npeAnocbutKrl Anq nosilTt4BHoro nosHaHLlq
npaBoBoro Marephafia. l- locxonory ocHoBHarr HopMa He co3!,aHa B paMKax npaBo-
Boto npoqecca, nocKojtbKy oHa He ycraHoBneHa, oHa He gefrcreyer KaK nosHTl,4BHo-
npaBoBaF HOpMa, a npeAnocbrraercfi KaK ycnoBhe nlc60ro HopMorBoprrecrBa, KaK
ycnoBile no6oro no3hrl4BHot-o i lpaBoBoro npollecca. [67] Oopvylupyfr ocHoBHyro
HopMy, qficroe y{eHhe o npaBe He tsBo.tt,r4T nayvHurfr Mero.n,, xoropuril 6srn 6ur HoBbtM
.ryIff rophcnpyAeHLlh14. 3ro yveHue rL4LLtb xoqer p,oBecrh AO COSHaHhg TO, rtro Bce
loptlcrbl Aeranr 3aHacryn 6eccosHare;lbHo, KorAa nph hgyqeH4Lt cBoero npegMe-
Ta orKa3blBalorcf; or ecrecrBeHHoro npaBa, h3 KoropoFo Morra 6ut 6ulru BbtBegeHa
4eicrarrelbHocrb noshrrBHoro npaBoBor-o nopffAKa. Peuu uger o rex lopr4crax,
Koropble noHHMator  nost l rHBHoe npaBo He KaK npocroi  Qarr  coorHoueHi l f f  Morr4-
BoB, a rar gefrcrnnrenssutfr nopffgoK. KaK HopMy. C nououlsrrc yveHhf; o6 ocHoeHoil
HopMe qficroe yleHhe o npaBe L{epe3 alafin3 $arrrvecrNx npoqeccoB ll4lub nbt-
Taerctl pacKpblrb ro rpaHcl{eHE,eHTaJrbHo-Jiot-HL{ecKoe ycjloB!4e, c rbropurr,a cBfl3aH

. npfiBbtrlHsri tr leroA no3hrl4BHoro no3HaHL{q nDaBa.

3O. OcuoeHas HopMa npaBoBoro nops4Ka or^enbHoro rocy,q,apcrBa
a) CoaepxaHue ocHoBHoil uopuut

3naqeHue ocHoenoil HopMbt Han6oree ncuo o6uaplDKrlBaercfl Tor!,a, KorAa npa-
eosofi nopflAoK He fi3MeHffercff rerarbHbrMr4 cpegcrBaMh, a MeHnercq Ha ppyrofi
npaaoeofr nopqAoK peBontol1t4oHHbrM nyreM. CyulHocru npaBa rr KoHcrL4ryHpyeMo-
ro npaBoM coo6ulecrea pacKpbtBaercff co ecei o,leer{AHocrbro rorga, Korp,a cy-
ulecrBoBaHhe npaBa craBilTcff noA Bonpoc. B Heroev Ao STOFO BpeMeHil MOHap-
xutlecKoM rocyAapcTBe rpynna lngeil nbrraeTcrr BcTaTb Ha MecTo rerhrtlMHoro
npaBLlrerbcrBa nyTeM chnoBoro 3axBaTa BracrLl f i 3aMeHilTb npexHee MoHapxilqe-
cKoe npaBneHre Ha pecny6lr<aHcKoe. Ecnv vtlt ero ygaercn, ecrh crapui nopq.l,oK
npeKpauaer cBoe cyulecrBoBaHrle, a Hoaurfi HaqfiHaer eQQenr,rsuo peficreoearu,
3a cqer  vero QarruqecKoe noBeAeHhe lnAefr  [6g]  (or  Koropbtx npaeoeoi l  nopf l -
AoK xAer npu3HaHr4fl ceoefr geficrerrenuuocrn) e o6u1ev h LlenoM coorBercrByer
)DKe He crapoMy, a HoBoMy nopffAKy, TO nrcAr4 06paulanrcn K nocreAHeMy nopflr,Ky
KaK K eAuHcrBeHHoMy. lAuarc,tw croBaMlt, nnAta LrcrolKoBbtBator ocyu]ecrBneHHbte
B COOTBeTCTBT/I4 C I,aHHHM nOpgAKOM aKTbr KaK npaBoBbre, a Hapyulapque ,qanHsrfr
nopf fAoK QaKrbl  -  KaK npaBoHapyuenun.  f lpe4nocblnaercg HoBaF ocHoBHae Hop-
Ma - He ra, Koropaq o6osHaqaer MoHapxa B KaqecrBe HopMorBop,iecroil BnacrL4,
a ra, Koropatl B KaqecrBe TaKoBoi o6osHaqaeT peBonol{t/oHHoe npaBhrenbcrBo.
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Ecnu 6u nonbrrKa nepeBopora He yr,aracb, BosHr,rK.r'hi s pesyrsrare tarorz nonbrr_Kh nopgAOK OCTarcfl 6sr Hee$QeKTLlBHbrM, $arrnvecroe noBeAeHne HOpMOaApe_caroB He coorBercrBoBaro 6sr gaHuovy nopsAKy, ro ocyu-{ecrBreHHbre peBorh3r_4r,4_oHepaMh aKTbl AonxHut 6utlu 6ut NcronxoBbrBarbcrr He KaK co34aHfie KoHcrvryL\vr,,a KaK npecrynreHile' KaK rocyAapcrBeHHaq H3MeHa; He KaK npaBoycraHoBreHhe,a KaK npaB.HapylxeHr4e. Taroe rcronKoBaHhe BO.MOXHO Ha ocHoBe craporo no_prA'Ka' 4efrcrerrenbHocrb KOTOporo npe'nocblnaer ry ocHoBHylo HOpMy, comacHororopofi MoHapx HaAeneH HopMorBopqecroi B;iacrbro.
Ecln sa4arbc' BonpocoM o ror\a! c r.{eM xe cBssaHo coAepxaHile ocHoeuorzHopMbr, KoHc',ryt4pyroulerz ror unv ruorT npaao";";;;;;K, ro aHafl.n3 KoHeqHbrxnper''noc'noK rcprAnqecKr{x c}DKAe nuil npuao*4T K Cne'y}ouleMy orBery: TaKOe co_AepxaHre cBn3aHo c rev QarroM, qepes roropui 6ull cosgaH nopqAOK. rzlveercsB Br{Ay ror nops^oK, KoropoMy e roil unv rsofr crene*, 

"oliu"r"##;; o;,ffi"cKoe noBe'0'eHhe noAqhHeHHblx evy ltogefr. Pe.rs ,A-, i6 i"aecrHofi creneHfi co-orBercrBr4tr, nocKonbKy nonHoe rn 6esyropr,r3HeHHOe coorBercrBue He rpe6yerca.cropee, rpe6yercn ,qaxe Bo3Moxuoci" pacxox.eHhq MexAy HopMarfiBHbrM no_ps'.qKoM [4 noA.rhHeHuoil AauHovy nopqAKy cQepoil 6arrr,rvecrrx neleHnfi. Begs6es raKofr Bo3MoxHocrh HopMarheHuri nopngor 6urr 6sr eoo6ule rhujeH cMbrcra.[69] Her H]DKAbr npilKasbrBarb, ecrru MoxHo oxr.qarb, r{To oro cryHr,lTcs 6raro4apnnprpoguoi SaKoHoMepHocri. Ecnn 6at nonyrrhflocb ocHoBarb rarcoi corlua,nsHurinoprAoK, KOTOpoMy nocrosHH' V npv BCex ycnoBh'X COOrBercrBoBaro 6sr sa<rz-qecKoe noBeAeHhe no4ei, ro ocHOBHaff HOpMa AOnxHa 6srla 6ur rnacnr'(rev ca-MblM rerhrLrMhpyq nn6oil eostu{oxHurfi cvsrcn): .flonxHo cryLrr4Tbcq ro, rJTo AoJtx_HO C,lyr''4Tbcfl>> vrlrA "TUt AOrxeu ro, r{TO Tbr xorrelub,,. Taroro B[4Aa nopffAOr 6utl 6u,crorb xe 6eccrr,rslcreHHbrM, KaK nopgAOK, KOTOpoMy eoo6qe HhKaK He coorBercrBy_hcr re ffBreYns' Ha KOTOpble oH HanpaBneH, KOTOpbt it eturvt FBreHfigM noflHocrblonport4Bopeqnr' l loerouy HopMarhBusrfr nop*.qoK, npeKpaularoulurz B r43BecrHorzcreneHu coorBercrBoBar l -  no2nLu^^, , ,  ._^^. . . :_  __ " r " ' 'v* '1

crBilrerbHo*""0"i:!i!:?:ilH::'*'TJ#"5&ffi :*JJ#ffi :T*l;.*:l-HUrxlrro4eil, BCerAa cBrsaHa c $arrov coorBercrBHf peanbHoro noBeEeHhff AaHHblxrtogefi sTOMy npaBoBOMy nopffAKy. Kar nprHnro roBOpr4rb, geicrarrelbHocrb oro_ro i lopFAKa crot4T B LlSBecrHoM orHolueH vn 3aBncvlnocrt4 or ero peicreeHHocrr.Taroe orHor.ueHr4e (eclz rcnonbsoBarb o6pae, ,o*no uro J6o""urrro KaK Hanpff_xeHhe MexAy rqonxHbrM r'r cyulr,rv) He Moxer 6urru o60sH"r"no l,4Haqe, KaK qepesyKasaHhe HeKoero BepxHero r HhxHero nopora. Aoaro*no"Tb coorBercrBl4' HeAOnXHa npeBbrr.uarb onpeAeneHHoro MaKcnMyMa ,4 He AOrxHa onycKarbcff Hr,4XeonpeAeneHHOTO Mr/HhMyMa.

b) ,QefroeurenbHocrb u getfrcraeuHocrb npaBoBoro nopfl,qKa ( npaeo w cuna)floHuvaHre ororo orHoueHt4r 3aB,chMoc'4 BnorHe Moxer npilBecrr K oro-xAecrBreHho [70] .qeficraNrerbHOCTr4 npaBoBOro nopsr,Ka c ero perTcrBeHHOCTbhc,T' e' creM, qro qeroBeqecKoe noBeAeHHe e heeecrHoil creneHr coorBercrByerroMynpaBoBOMy nopq'Ky' roropsrfi ero perynfipyer. Ho nocrorrHHO npernpilH14Maloulas_cs nonbrrKa raKoro oroxrqecrBn"nr", *uxyula'cq nphBneKareruuoi 3a cqer cyu4e_crBeHHOro ynpouleHufl Teoperfiqecxoil curyatryu,4, BCe xe o6peveua Ha npoean. Kor-ga geicrerrerbHocrb - T, e. cneLlVt $r,rvecroe 6srrre npu* - ,u1ercfl B nprpo4HOfipeajibHocrh' To oKa3blBaercq HeBo3MoxHbtM nogHars ror co6creeHHsrt7 cMbrcfl

poccrdlicKllfi EXErogHr4K Tropl,,it4 npABA 1t';l a, :or r I j ass
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npaBa, qepes Koropblt npaBo o6paqaercfl K AaHHofi peanbHocrt4 14 qepe3 KoTo-
pbli l oHo nport4BonocraBnfler ce6s oroil peanbHocrt4. Canaa peanbHocrb He rox-
AecrBeHHa 4eficrenrenbHocrt4 npaBa il nogroMy Moxer KaK coorBercrBoBarb, TaK
.t4 He coorBercrBoBarb npaBy. Kar HeeosvoxHo a6crparhpoBarb,qeilcrenrenbHocrb
npaBa or peanbHocrl4, TaK HeBo3MoxHo r,4 oroxAecrBl4Tb ux. Ecnu Ha tulecro fro-
HA'ttAA peanbHocrll (noHuvaevoil rcar peanbHocrb flpaBoBoro.nopngra) nocraBhrb
noHflTile Bnacrh, ToFAa npo6neva coorHoueHun geilcteureflbHocrt4 il peaflbHocrt4
npaBoBoro nopsAKa coBnaAaer c [xr4poKo o6clorgaeuoil npo6nevofi coornouleuuR
npaBa ,1 Bracril. B rarou cltylae ro pelueHLre, Koropoe Mbr nbtraeMcR sAecu Hail-
Tl4, ffBrnerctl tt!4Lub HayLtHo BbrBepeHHofi $oprraynrapoaroi crapoil ucrrlHbt: npaBo
He Moxer cyqecrBoBars 6es Bfiacrr,t, Ho npfi oroM oHo He roxAecrBeHHo Bracril.
B clstc,ne pasBhBaeMofi s4ecu reopLlr4 npaBo ecrb onpeAelennuft nopngo< (unra
opraHhsaqhn) elacru.

c) MexgynapoAHoe npaBo u ocHoBHaFr HopMa npaBoBoro nopflA,Ka ornenbHoro
rocy4apcTBa -
' t{epes yrBepxAeHile o roM, vro geficreilTerbHocrb HeKoero npaBoBoro nopqA,-
Ka B KaqecTBe ycnoBL'lF hMeeT onperqeneHnyn geilcreeHHocTb (r. e. useecrHoe [7-l ]
orHolueHue coorBercrBrR), vul BbtpaxaeM rnr.xb coAepxaHue Heroefi nogilThB-
nofi npaaoeofi Hopvst, npfiLteM He HopMbr rocyAapcrBeHHoro npaBoBoro nopqAKa,
a HopMbt MexAyHapoAHoro npaBa. Kax 6y4er npoAeMoHcrprlpoBaHo Hrxe, MexAy-
HapoAHblM npaBoM nervrtltuvtpyercfl Qarrnuecrn cyulecrBytoulan B;tacrb r/ onpaB-
AbtBaercq ycraHaBnr4Baevufr erofi enacrb]o nphHyAurensHuri nops.qoK :- B TOil
creneHil, e roropoft raroft nopsAoK peaJlbHo 6$nanaer geficreeHHocrso. .[,aHnuil
npHHl-lLln eQQerrr,renocrt4, FBrFrOUJnilCA npaBoBbtM npnHqnnoM Mex,qyHapo.qHoro
npaBa, geicreyer KaK ocHoBHal HopMa pa3rrr{Hbrx npaBoBbtx nopflrqKoB orAenb-
Hblx rocyAapcTB - BBe.B,eHHaR rcTopr4qecKH nepBbtM 3aKoHOAaTeJteM KOHCTt4ryquff
.nefrcraurelbHa rolrbKo npil ycnoBltt, .{To oHa 4eilcreeHHa, qro 6asr,rpyroulrilca na
ee ycraHoBreHuflx npaeoeofr nopqAoK e o6u-1eru u qeroM coorBercrByer peanbHo-
cril' PaeHHN4 o6pasov il npaBhrenbcrBo, ycraHoBneHHoe B pe3ynbrare peBoltrol-lr4r/
vnv rocy&apcrBeHHoro nepeBoporar c ror{Kl4 SpeHhn MexAyHapoAHoro npaBa pac-
cMarpuBaercF KaK rerfiTLlMHoe, ToJtbKo ecrr oHo cnoco6Ho o6ecne.{htu A.:nFUleecfi
noBhHoBeHhe h3AaBaeMbtM AaHHbtM npaBhrenbcrBoM HopMav. 9ro ogHaqaer, qro
HenocpeAcreeFlFlutfr Mex,tryHapop,Hufr npaaoeoil nopn4or (rHotur,r cfloBaMlt, Fte-
roe coo6ulecrBo, KoHcrt/4Tyt/pyeMoe raKr4M npaBoBbtM nopsAKoM rar rocygapcteo)
Moxer Aeilcreoearb KaK rerurrn,lHurfr o6qsarenuHuil npaeoeoil nopngox npilMeHil-
rerbHo r ln6oi c$epe, rge rarofi nopflAoK o6ecneqmeaer AflhrenbHoe no!,rt i lHe-
Hre. ToqHee, npilMeHureflbHo r lrrc6oft ceepe, Koropaq e o6u1ev fi qeroM coor-
BercrByer AaHHoMy nopnAKy.

Ho ecJrh HopMy, KoHcn4ryl/pyrou{yro npaeoeofr nopHAoK orAerbHoro rocyAap-
crBa, nphgHaBarb B KaqecrBe noshrheHofi npaeoeoil HopMbt (a ero npoilcxoAt4T
B Cflyqae, KorAa MexAyHapoAHoe npaBo paccMarpfiBaercfi KaK croflu_lee HaA ro-
cyAapcrBeHHblM npaBoBbtM nopqAKoM, KaK Haflenff|oulee raroft nopsAoK AefrcreLl-
rerbHocrbro), ro pevs )DKe He Moxer vLrtA o [72] Heroeft ocHoeHofi HopMe (e pasu-
tlcHqeMoM 3Aecb cneqm@rrecKoM cMbrcte HHKeM He ycraHoB.neHHoil, Ho nph oroM
MblcreHHo npeAnocblnaevoil) orAerbHoro rocyAapcrBeHHoro npaBoBoro nopqAKa.
B erou orHoueHilh Mbt AoJtxHbr FoBopl4Tb o6 ocHoeFtofi uopnae hMeHHo rar o 6aghce
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MexAyHapoAHoro npaBa. MexgynapoAHo-npaBoBoil npHHqiln eQQerrneHocrr

MOXST AefiCTBOBaTb TOJIbKO KaK OTHOCtITeflbHat OCHOBHaS HOpMa TOIO nntA rHOrO

rocyAapcTBeHHOrO npaBoBoro nopqAKa. Ecnr ncxoAtATb V3 npHMaTa MeXAyHapoA-

Hor; npaBa, ro npo6neMa ocHoBHoi uopr,,rsr craHoBttrcn npo6neMofr nocre!,HeFo

ocHoBaHhF AeilcrBhrerbHocry Bceo6qero npaBoBoro noptlAKa, t{To oxBarblBaer

BCe npaBoBbte nopFAKh orAenbHbtx rocyAapcrB. K erovy MH eu{e BepHeMcff HI4Xe'

d ) Ae h crs ure n b H o crb u,qe fr crB e H H o cr b or\en bH o il n paeo e o il H O p M bt

,[,eilCretlrenbHOCTb HeKOeFO npaBOBOrO nOpFAKa KaK 3aKpblTofi Ct' lCTeMbl npaBO-

BbtX HOpM gaBhChT OT AeftCTBeHHOCTll TaKOTO nOpRAKa' T' e. OT TOTO' COOTBOTCTBy€T

nr4 B o6qeM AaHHOT\4y nopFAKy Ta peanbHocTb, Ha Koropylo oH pacnpocTpaHneTctl,

K KoTopoil oH OTHOchTCq KaK Lletlge K CBoeMy coAepXaHUP. HO t'13 eTgro Te3hga He

cneAyel qTo AeficTBhTerbHocTb oTAenbHofi npaBoBofi HopMbl HaxoAHTCfl B TOM Xe

caMoM orHoueHmh 3aBilct4Mocrt4 or AeilcrBeHHocrr TaKof HopMbl. .Qeilcrerrelu-

HOCTb BCerO npaBoBoro nopnAKa He cTpaAaeT oT TOFO, t{TO OTAetlbHaR HOpMa AaH-

Hoi ct4creMbt He gB;lgercn AefrcrBeHHofr. Taras HopMa ocraercn AefrcrBllTeflbHofi

B TOil CTeneHLl, B KOTOpOil ee co3AaHUe COOTBeTCTBOBano ilpoqeAype, ycraHoBfleH-

Hof AaHHbtM nopqgKoM-. Oreer Ha Bgnpoc o AeilcrBl4relbHocTl4 or4eabHofi HopMbl

a pavrraX npaBOBOil Cl,lCTeMbl MOXHO .[,aTb qepe3 OTCblnKy K AeilCTBl4TeflbHOCTl4TOil

nepBoil KoHcrhryrlt4l4, KoTopafl o6ocHoautsaeT AeilcrBhTe1bHocTb BceX HOpM' [73]

ECru raraR KOHCTnTL{LIn AeilCTBtiTeIbHa, TO AefiCTBtlTeIbHblMLl 6yAyr Ct{fiTaTb-

cq 14 cos.qaHHbre cor;acHo gron KoHcrL4ryqhLl HopMbt. Mex4yHapoAHo-npaBoBoil

npLtHqhn e$Qerr4enocTh OTHocHTcq HenocpegcrBeHHo TonbKO K nepBofr KoHCTt4-

ryql4h rocyAapcTBeHHOrO npaBoBoro nopflI'Ka h noaToMy ronbKo..K qenoMy nopflA-

Ky, a He K Kg)|(Aoil ero oTAeIbHoil npaBoBoil HopMe. B aosvlOxHofr He3aBilchMocTvl

AeficTBhTenbHocTH oTgenbHofi npaBgBoft HopMbl oT ee AeficTBeHHoCTt4 BHoBb npo-

rf BrfleTcfi Heo6xoAt4Mocrb pa3AenbHoro paccMoTpeHVA O-:VX AByX nOHflTt/il.

Tarxe KaK MeXAyHapoAHOe npaBo, npaBoBoil nopffAoK OT!,enbHoro rocyAapcTBa

MoXeT Bo3BoAt4Tb nphHlihn e@Oer1aeHocTLl B paHr noshTl4BHOro npaBoBoro nphH-

quna AaHHOFo nopflAKa - 3a cqeT sToro AoCTrraeTctl saBuctlMoCTb AeiCTBL1TeIbHo-

cTt4 oTAelbHbtx HopM OT t/X AeficTBeHHOGT4. QrO nporcxoAtlT, HanprlMep, B cflyqae'

Korpa KoHcrnry\tAfr (e varepnalbHoM cMbrcne) B KaltecrBe hcrotlHtlKa npaBa Ha3bl-

Baer (i lnil AonycKaer) o6H.{aft HapeAy c 3aKoHogare1bcrBoM' Torga HopMa npaBa,

yCTaHOBfieHHatl B BhAe o6bl,laq, MOXST yrpaThTb CBOIO Chny B pe3ynbTaTe AflhTe;tb-

noao n"ynotpe6neHils. Ho pevu hAeT 06 yTpaTe chJrbr HeKOefr .qefrcreyroqeft HopMbl.

BHOSS npr4HnrUril 3aKOH HaqilHaeT <.B,eilCTBOBaTbD AO TO5O, KaK OH B O6qeM h qengM

o6pererAeilcrBeHHocrb. Ecn14 3gecb He AeilcrByer npnHl-l i ln Aeporaquil '  To Henpu-

MeHeHile 3aKoHa npegcTaBnceT co69il HepeneBaHTHHfr Ann npaBa Qarr' [ lptz TaKhX

o6croqTenbCTBaX AeftCTBt4TenbHOcTb u AeilcTBeHHocTb He Moryl oToXAecTBnqTbcq'

31. Crynen.taroe crpoeHue npaBoBoro nopsryKa

a) Koucrury4un
AHaINe nOshThBHOFO npaBoCO3HaHhtl, pacKpblBaloulufi OyHK1-l1lt lO OCHOBHOfr nOp-

Mbl, noAqepKhBaeT Heo6xoAr4Mocrb [74] oco6eHHOil qepTbl npaBa, KOrOpafl 3aKI[O-

qaeTcg B TOM, r{TO npaBo perynhpyeT npoqecc cBoeFo co3AaHhR. 3ro nporcxognr

qepe3 npoqeccy€rnbHyo npaBoBylo HopMy, Koropaff perynupyer co3AaHhe rqpyrofr
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npaBoBoi  HopMbr,  a TaKXe (a pasnoi l  cTeneHLi)  h co.qepxaHhe cosAaBaeMbrx HopM.
B nepcnerrve'e AtAHaMWrecKoro xapaKrepa npaBa HopMa AeficrByer nocrolbKy, no-
cKof lbKy oHa co3AaHa onpeFeneHHbrM, ycraHoBreHHbrM Apyroi l  HopMoi l  cnoco6oM.
Bropan HopMa cnyxllT B oroM orHoueHfih ocHoBaHHeM EefrcrBrTenbHocrr4 .[,nn
nepaoi l .  OruoueHue MexAy nopvoi ,  ycraHaBnhBaoulef r  npoqecc co3AaHf ie Apy-
rofi HopMbr, r nopvoil, Koropae 6uma cos4aHa coffracHo eroMy npoqeccy, Moxer
6urrs npe4craBneHo B paKypce coorHolueH!4fi BbrLUe- h Hhxecroru-lero nopflAKoB.
Ta nopua, t{To ycraHaBrrBaer nopq.qoK co3AaHhfi, 6y4er Bbtluecronu,{efi, a cosga-
BaeMaF HopMa - Huxecroqu-{eil. l loeronay npaaoaofi nopFAoK He ecrb chcreMa
paBHononoxHbrx, paBHbrx Apyr Epyry npaBoBbrx HopM - oro cryneHqarurfr noprgor,
cocronulrfr ,43 pa3nhqHbrx cJroeB npaBoBbrx HopM. EAHucrao onlx HopM nporBrfler-
cq Hepe3 hx B3aHMocBFSb, oqeBHAHyNC qepe3 TO, r {TO CO3.qaHhe f i ,  CIeAOBaTeIbHO,
4efrcrsrrerbHocrb oAHr/x HopM npor3Bo.qHbr or ApyrL4x HopM, nops!,oK cos4aHrq
Koropbrx B cBoro oqepepb npoh3BoAeH or ApyrHX HopM. Sror perpecc, B KoHeqHoM
cqereJ 3aBeplxaercfl B ocHoBHoi uopve, Koropaq ecrb t-f inorerxqecKoe ocHoBHoe
npaBilno h nooroMy Bbrcluee ocHoBaHhe gefrcreurelbHocrn, o6ycroarlrnatoulee
etri lHcrBo npoLlecca co3AaHus HoBM.

Cryneuvaroe crpoeHre npaBoBor-o nopflAKa (ecru pacclDKAarb s.qecb rorbKo
o npaBoBoM nopflLKe orgenbHoro rocy4apcrBa) nroxer 6srru npegcraBreHo cre-
Aytou-{I,4M o6pasov. Eclr,r vsr nocrynfipyeM ocHoBHyrc HopMy (cvurcl raxofi vstc-
reHuof i  npeAnocbrnKh yxe 6sn pacrpui r  eurure) ,  ro Bbrc iuef i  noor l l4BHo-npaaosof i
[75] crynensto 6yger KoHcrhryLlr4n (e ruarepNaflbHoM cvurcre). OcHoeHaq QyHrqrn
KoHcl,,rryll/r,1 cocrot/T B ToM, qro6ut perynupoBarb craryc HopMorBopqecKhx opra-
HoB 14 o6wuia npolt.ecc HopMorBopqecrBa, T. e. perynhpoBarb 3aKoHogarersHurfr
npouecc. Koncrnryqrfl raKxe Moxer onpegeflf lTb co/r,epxaHue cyqecrByrou{r4x
3aKOHOB - no3t'tTtlBHbte KOHCTT4IyL\\AV\ HepeAKO AenaOT OTO nyTeM npe,4nilCbtBa-
HtAfr tAIltA 3anpera onpeAeneHHoro coAepxaHuq ArR gaKoHoa. B nepeotvt cnyqae 113-
AaBaeMbtM saKoHaM npe4uecrByer HeKoe o6u{ee nporpaMMHoe gaflBfleHre, xorn
c fcpt4.qtaKo-TexHilqecKoil ro,{ri l  gpeHt4ff cogepxaHile, npeAnrcaHHoe nogAaHHbrM
TaKHM o6ulnv 3anBreHueM, 6yger nnoxo cBqsaHo c caHrqrei  3a HapylueHue.  Eo-
lee e$$erruBHo KoHcrt/try\t/1A Moxer npensrcrBoBarb BBeAeHuto onpe!,efleHHoro
cogepxaHhe B saKoHbr. TunrqHoft cocraeHoil qacrbro coBpeMeHHux roncrnryqrfr
nBrnercq Kararor ocHoBHbrx npaB h cBo6og, Koropbte no csoeil cyrh flBrlf lforcg He
L{eM hHbrM, KaK TaKLIM HerarrBHbrM yrBepx4eHhev. l-apaHrNpoBaHHbre KoHcrhryr-lL{-
ef i  paeeHcrBo nepeAsaKoHoM, Jrr lqHaf l  cso6oga,  cao6oAa coBecrh vr .  A.  -  He qro

fiHOe, KaK 3anpeT TaKhx 3aKoHoB, KOTOpbte B TeX rIf i LrHbtX OTHOrlreHilf iX CTaBgT nOA-
AaHHbrx B HepaBHoe noroxeHf ie nn6o nropraorcf l  B re vr t  nuure cQepst  nhuHoft
ceo6oAur. C ropr,rgrro-TexHuqecKofr ro.lrLl 3peHilq raKilM 3anperaM MoxHo npL{trarb
gefrctaenuocrb nyreM Bo3fioxeHhn nvcuoh orBercrBeHHocnl 3a u3gaH!,re HeKoH-
crHryr-Ir4oHHor-o 3aKoHa, ecnv 3To oTBeTCrBeHHocTb BoBIeqeHHoro B npollecc nph-
:fr: lr lfr GaKoHa opraHa (masur rocyJr,apcrBa, MrHr4crpa), ,nr6o xe nyreM BBe!.eHut
33s:.l3xHocr,{ ccfiaonBaHVfr v orMeHbr raKoro 3aKoHa. 3gecu raKxe npeAnonara-
: - ^ =  - T -  u =  6 r r r c r  r / i r o t L  ^ r / d L r  r n r  n n n ,,e i .e vr+v, ' '1l ,4eTb CtlJlbl TOT npOCTOl, l  3aKOH, npOLleCC npVHfrrVfr t l  CO!3p-
, -zJ , '=  <3T:CC:O npo: f i t sOpeqaT KOHCTf iTL$4oHHOMy SaKOHy.  3a<OHUt  nOCJler ,h ' : -a

- , ' -a  , i ' : ; - i -  5s r :  l r : l , reHe lb t  v r i tA  o rMeHeHbr  ronbKo npra  [76 ]  co6nro t re i rxz  C3 i '2= ' : .

_ ,  3 " -  = , ' i .  1?< ' ,1x  <ar  <=arN$HqHpoBaHHoe 6o lu lu t tHcrBo,  noBbr t j reHHbre  rpe5:=a i : ; '=
, . ,=13. ra" l " , t  - - r .1 .3 ;c  oeHa, . {ae l  qToAnq BHeceHhf f  B  KoHcTt4ryq f i to  N:uer iex ; t ; i , ; ,1

= 
" !-l 

- -. ' ... '  -:: l  
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AnF ee orMeHbt AoflxeH 6srrs npeAnilcaH oco6brfi npollecc, ornilqHbri or o6brtlHoro
saKoHoAarerbHoro npollecca, qro Hapq4y c Qopvoil 3aKoHa raKxe AonxHa cVule-
crBoBarb oco6aF Sopva KoHcrtlTyll l ,t14.

b) 3axonoAarenbcrBo, noHsrue ucro.iHuKa npaBa
Cnenyroqeil 3a KoHcruryqueil cryneHbl3 gBrqercq cryneHb o6qhx HopM, cosAaH-

Hbrx B pe3ynbrare 3aKoHoAareflbHoro npoUecca. QyHrqrn raKnx HopM cocrQl4T He
TOIbKO B pernaMeHrawv npollecca n cTaryca opFaHoB, Ho 14 B onpeAeneHilh coAep-
xaHnfl HHAr4Br/jAyanbHbrx HopM, KoTopbte o6utqHo BBoAqTcfl rlepe3 cyAbr t/ aEMtAHu-
crparilBHbre opraHbr. OcHoeHoe 3HaqeH14e KoHcrhryqhfi 3aKrtoqaercn B perynupoBa-
HLlh npol{ecca, B paMKax Koroporo co3Aanrcff saKoHbr; nph SToM oaMo coAepxaHfie
SaKOHOB O6br.{HO OnpeAenffercff JlLttl lb B OHeHb He3HagUTeJISHOil CreneHil. 3aAa,lefr
3aKOHOAaTeIbCTBa TapKe fiBrqeTCfl OnpeAeneHHe npollecca npAHl-tul t4 co.0,epxa-
Hun cyge6Hbrx h aAML'rHLrcrparuBHblx aKroB. O6perar.,culee saKoHo.qarenbHylo Oopvy
npaBo ecrb KaK MarephanbHoe, TaK r QopualsHoe (npoqeccya,nsuoe) npaBo. Hapr4y
c yroloBHbrM KoLeKcoM h rpd<AaHcKt4M yJIoxeHheM cyu-iecTByloT yronoBHo-npollec-
cyal unufi L1 rpaxAaHcKo- n pol{eccyalsnur fi KoAeKcbr, Hapff Ay c aAM tl H tlcrparh BH bt M t4
saKoHaMLl cyqecrByror gaKoHbr, Kacalou4hecA '_n,Mn+VcrparfiBHoro npoqecca. Coor-
HOUeHhe KOHCTfiryL{hr4 i l saKOHa, nO CyfH, CXOXe C COOTHOIUeHHeM 3aKOHa h CyAOTO-
BopeHufl (unr ynpaanenvtn), Ho hHuM flBrfiercff coorHolueHne QopvanbHoro h Ma-
TepharbHor-o onpeAeneavn l77l Hr/xecroflulhx HopM qepe3 HopMbt Bbtuecrosu-lne.
B nepeov cnyqae QopvansHurfr r*roveHr nepeBeuhBaer MarepuarsHutil, Bo BTopoM
cnyl{ae M exAy H hM h ycraHaBnH Baercfi paBHoBeche.

Crynenu o6u{ero npaBorBoptrecrBa, yperynhpoBaHHafi B KoHcrfiryLlht4, B crpyKry-
pe no3hl4BHoro rocy4apcrBeHHoro nopHAKa o6ur,rFro pas.n,encercn Aanee Ha.qBe uttt4
6olee cryneHefi. 3gecs Mbr aKqeHTHpyeM BHr/MaHile rhLUb Ha uMelou-teNl oco6oe sna-
qeHue pasAeneHrh MexAy 3aKoHoM Lr yKa3oM. KoHcrrryqnfl nepe.qaer cosgaHL4e o6-
u-lr,.lx npaBoBbrx HopM r,rs6pauHovy Hapo.qoM napnaMeHry, Ho AonycKaer galunefrruyic
peanLl3allhro saKoHoB rrepe3 il3p,aHile o6ulnx HopM co cropoHbr aAMt4HtlcrparuBHbtx
opraHoB ru6o xe B oco6brx, LrcKnnqureJrbHbrx cryvaex Aaer npaBurenbcrBy npaBo Ha
xsAaHhe ecex Heo6xoAuMbrx Llnh cnelr,r4anbHo oroBopeHHutx o6ulvrx HopM. hcxoAqu-li le
He or napraMeHTa, a or aAMHHrlcrparilBHbrx opraHoB o6u1,re HopMbr o6osF{aqanrcs KaK
yKasbr - oHrl HanpaBneHbr Ha peanil3a\tAa tAnr Ha saMeHy 3aKoHoB. flocneAHre Ha-
3blBalor yKa3aMLi, o6laAaoulutuu cvnoh 3aKoHa. Teu cavutl BBogt/trctt, KaK u B cny'lae
c Soprraofi KoHcrhryqutt, oco6aR 3aKoHoAareflbHafl Qopva. B raxoH,t cnylae roBopffr
o 3aKoHe e QopvanuHoM cMbrcne, npoBoAF paglrt/vfie c BaKoHoM B MarephanbHoM
cMbrcne. f loA nocneAHLlM noHqrueM uMeercn B Br4Ay nlc6aq o6ulaq npaBoBag HopMa;
nog 3aKoHov a QopvanbHoM cMbrcJre noHLlMalor ln6o npaeoByHo HopMy n Qopve sa-
KoHa (npuHsryn napnaMeHroM cornacHo onpeAeneHHblM npolleAypaM u npoMyflbrfi-
poBaHHylo oco6utv cnoco6ov), rh6o eoo6u{e lto6oe npt4HilMaou-lee raKyo Oopvty
cciep)€t-{He. flosrovy BbtpoKeHue <saKoH e QopvalsHoM cMblcre> flBnnerctt HeoA-
:3si.. iaqHbrtu{. 178] OgHosr-raqHo ronbKo noHerhe Qopvut 3aKoHa, qepe3 Koropyto Moryf
6i=:ru eupaxeHbr He rorbKo o6u-lr,re HopMbr, no N no6oe uHoe coAepxaHL4e.

!::5u He ycnoxHflTb chryaqho, 3p,ecb Mbl He 6y!,ev 3arparilBars o6H'laft
,r 3a3cl.{orprdr..{ TonbKo cliytail co3gaHhff o6ulrx KoHCTLlryq!4oHHbtx HopM, a raKxe
: : :Scasi ioro c KoHcrrryqurefr  cosgaHHf l  t4Hbrx o6ul l tx  HopM ' lepe3 npaBoBble ycra-
:i i3;e:hfi. .D,aa yrasaHHbrx Br,lAa Hopv o6utvHo o6osHaqapT noHtlrt4eM <r4croqH!4K
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npaBa);  oro o6pasHoe BUpaxeHHe, i l  nooroMy oHo Heo.qHo3HaqHo. AaHHoe noHqrf ie
MOXer O6oSHaqarb ABa pa3nuqHbtx Mero.a,a: Bo-nepBblx, LlereHanpaBneHHoe co3-
qaHile o6ulttx HopM, ocyulecrBnceMoe qepes LleHTpanbHbte opfaHbt, 1,t, Bo-BTOpbtx,
6eccognarefl bHoe, AeqeHTpanilgLrpoBaHHoe HopMorBopqecrBo co cropoHbr caMhx
yqacrHrlKoB npaBoBoro o6qeHils. 3tt4v noHcr!4eM MoxHo raKxe o6oenaqars ocHo-
Bbt AeilcrBr,lTerbHocrl4 npaBoBoro nopflAKa - TO, qro sAecb Mbt BbtpaxaeM c noMo-
u-l,blo noHsTt/tl ocHoBHofr Hopvul. Ho e 6oree [JklpoKoM cMbtcre (r1croqHllK npaBa>
o3Haqaer aoo6ule nro6yro npaBoByro HopMy - He rorbKo o6u1yro, Ho tA iAH}LABVEy-
arbHyto, nocKoJlbKy h3 nocreAHeil (rax h Lrs o6rerri lBHoro npaaa) o6pasyercn npa-
eo a cy6reKTL'tBHOM CMbtcre, T. e. npaBoeure o6sgaHHocrLt r, lru npaBoMoqhq. Tar,
cy4e6noe peuleHhe cBrsercq hcror{Hr,rKoM Anq Bo3noxeHfiq oco6stx o6fisareflbcrB
Ha oAHO nLALtO tA HaAeJIeHHfi Apyroro nLJqa KoppecnoHALlpyrouluMu npaBoMorJhflMLl.
Taxaq HeoAHo3HaqHocrb repMhHa <klcroqHhK npaBa> no3Borser clrr,4Tarb ero Henph-
roAHblM. Bvecro o6pasHurx eurpaxeuril nyque 6yger qerKo !4 He[ocpeAcrBeHHo
o6osHaquru ry  npo6leny,  Mfr  roropofr  Mbr r4uleM pelxeHhe.  3Aecu BosHhKaer Bo-
npoc o6 o6ulefr HopMe rar o6 <r4cror{Hr,iKe> HHAt4BrlAyansHoi HopMbt.

l79l c) Cy4oroaop,enue
o6ulas HopMa, Koropaff cBg3brBaer c HeKilM a6crpaxrHuv eaxrorrr cronb xe

a6crparrHoe nocneAcrBhe, HID(Aaercn (uro6ut r.4Merb noo6ule raxofi-ro cvrurcl)
B tAHEVlBtAAyanvsa:J./i/'. Heo6xogr,ttvro ycraHoBr4Tb, cyu{ecrByer nh e ronrperHoi
pearbHocfl/ ror Qarr, o KoropoM a6crparrno Beulaer o6u1an HopMa; .qnF AaHHo-
to KoHKperHoro cnyltaq AonxeH 6srru eeegeH KoHKperHurfr arr npfiHlDKAeHVA, r. e.
AonxHo 6uru ycraHoBneHo h peanh3oBaHo ro, r{To )DKe a6crparruo npeAnucaHo o6_
u1efr Hopvofr. ero npoucxoAtlr nocpeEcrsona cyge6noFo pelrleHL4fl, B qeM u 3aKrlo-
qaerctl QyHrqrn raK Ha3btBaeMoro cytroroBopeHt s vllt cy4e6Hofi BracrLl. ,!,aHnan
QyHKl114ff (paauo KaK H TepMLlHofior!4rr, no4o6Han cnoBaM (npaBoroBopeHhe>, <.npa-
BoHaxoxAeHue") ue Moxer ucrorKoBbrBarbcn B KaqecrBe npocroro p,eKnapupoBa-
Ht/ff lDKe CyqecrBytoll leror KaK 3TO npL4HHTO B Teopr4r,4, - KaK 6y4ro e saroHe (r, e.
e o6u1efi Hopve) lDKe coAepxarocb roroBoe npaBo, Koropoe AofixHo 6srru nruru
BblcKasaHo unu nahgeno qepe3 cy4e6HOe peueHfie. oyHrrlr,rn raK HasbrBaeMoro
cyAoroBopeHhF ropa3/to 6onee KoHcrhryrhBHa, oHa 3aKnloqaerce B npaBorBop-
qecrBe e co6creeHHoM cMbtclte ororo cfloBa. Ecnr vut HMeeM nexuh ronxpernuti
Qarl roroputi gonxen 6utrs u 6yger cBrr3aH c HeKfiM cnel{Lier4qecKhM npaBoBbtM
nocjregcrBt4eM, TO TaKafl cBq3Ka ocyulecrBreerce npexAe Bcero qepe3 cy4e6Hoe
peueHfie, Kax e ceoefi o6u-lHocru gea $arra cBqsbtBaorcn MexAy co6oft Lrepes 3a-
KOH, TaK H e ceoefr KoHKperuKe oHil EOIXHbT 6Utrs cBff3aHbt MexAy co6oil qepe3
cy4e6noe pelxeHhe. floeron,ty cyge6uoe peueHHe ecrb r4HAr4Bt AyaJ,'Hafr npaBo-
BaF HOpMa, ecrb r4H.n,hBL4qyanuSat\tAq r KoHKperv3aL\tAfl o6ulet unv, a6crparrilofr
npaeoeoi HopMbl, ecrb RepeHoc AJlffulerocq [80] npollecca HopMorBopqeGrBa r13
cSepst o6ulero e c$epy vH}rBttTyanbHoro. lauuoe Bo3speHLle Morr]o 6urrs sarer.r-
HeHO rorbKo npeApaccyAKoM, COmacHo KoropoMy Bce npaBo 3aKjt!f,qeHo e oSujitx
HopMaxr ToJlbKo oult/6oLtHbtM oroxAecrBneHheM npaBa c 3aKoHoM.

d) lOcru4un 14 ynpaBneHue
f1o4o6Ho cyAoroBopeHhro, ynpaBfieHfie Moxer paccMarphBa-[rcfi ' !.a< ,..-:,,=.'-

4yanfi3allhq i l KoHKperH3aqhq SaKoHoB, a hMeHHo a4MHHHcrpar-r=-5x e.:1:::^=,
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Eorsuan Lracrb roro, rrro o6br,{Ho Ha3brBaor rocyAapcrBeHHbrM ynpaBneHkreM,
B OyHKt-lt/oHaflbHoM nraHe HfiqeM He ornHr{aercrr or roro, qro HagbtBa}or npaBo-
cyAHeM L nv |o}rnw4eil, nocKoJlbKy B ynpaBneHkrkl npol{ecc peanv3at!/r rocy.qap-
cTBeHHbrx L{ejrefr qepe3 ynpaBfleHqecKhfi annapaT TexHnqecKil npohcxo,tr,t/T TotrHo
TaK Xe, KaK Ltepe3 cyAbt. B o6otrx cny{agx AocTl/TaeTcq cor-lL4aflbHo xenaTelbHoe
(rorHee, paccMarphBaeMoe B KaqecrBe raKoBoro saKoHoAareneM) cocroffHhe, a B
cflyqae npoTfiBHoro noBeAeHhe rocyAapcrBeHHbre opraHbr pearilpyror Ha Hero aK-
TOM npilH)DKgeHHq, - hHbrMr4 CnOBaMLj, nOAAaHHbre lOptlAl,lLteCKH O6ff3brBahCTCq
K coquarbHo xerarerbHoMy noBegeHr4ro. Her nrraxofr cyulHocrHofr paenrqur B ToM,
6yger nil EocrohHcrBo qefloBeKa saulhqeHo Ltepe3 yrpo3y cyge6Horo npecnep,oBa-
Hhff Hapyurr4renq, ru6o xe 6esonacHocrb qeroBeKa B .[,opoxHoM ABV:xeHt t 9yaer
FapaHThpoBaHa ulrpaQaMh, Koropbre Hararato-rcfr aAMVHVcrparuBHbrM14 opraHaMfi
Ha BOAhTenefi, npeeuru.ranulHx .qonycrHMyic cKopocTb. Ecnu B oAHoM cryqae roBo-
pflT o rocrr/r-1,4r4, Bo BTopoM - o6 ynpaBreHrh, To pa3thrrrle gaKntoqaercfl TorbKo
B opraHh3aL\MoHHoM, hcropur{ecKN o6rscHnvoM noroxeHL V cyp,rl/1, a rveHHo [81 ]
B ero HesaBucr4Mocrh,  Koropan,  KaK npaBi lJro (ecrur  ne eoo6ule) ,  He npe4ocras-
flqercn a4MfiHr4crparhBHbrM opraHaM. Cyulnocrnoe cxo.[,crBo cocrot4T B ToM, tlTo

a o6oLax cnyqanx rocy,EapcrBeHHaF Llenb ocyu-lecrBnnercfl ToJrbKo onocpep,oBaHHo.
OyHrquoHarbHaq pasHilLla MexAy ocrurL{refi h ynpaBneHheM saKltoqaercq rorb-
KO B TOM, qro TOCyAapCTBeHHaR Llenb peanh3yeTce r-ocyAapcTBeHHbrMr,l opraHaMLl
HanpnMyro. FocygapcreeHHsri opraH, KoropoMy oro BMeHeHo e o6qsaHHocrb, Ha-
npflMylo ycTaHaB,|hBaeT coqharlbHo xeflaTe,nbHoe cocToFHile, KorAa, KaK roBopsl
rocyAapcrBo (T. e. ero opraH) crpor4T hnu eKcnnyarhpyer uKorbr h xenesHbre Ao-
porfi, ocyu-lecTBnneT yxo[,3a 6oluHutt"rtr B rocnilTarflx t4 T. n.,nefrcrarrerbHo, Ta-
Koe HenocpegcrBeHHoe ynpaBneHue no cyl4 ceoefi orlhlraercn or npaBocyArfl,
xoTq MexAy Ht Mu tA ecTb cxoAcTBo B ToM, r{To peaJrrl3all i l f l  rocyAapcTBeHHbrx Lle-
nefr ocyulecrBrflercfl onocpegoBaHHo, Ll nooroMy e o6omx cnyqanx Mbr tlMeeM
,qeno c onocpe4oBaHHbrM ynpaBneHuev.  Ecnr  6sr  ynpaueHle v ocruuvtR 6untz
,qByMfl pa3HbrMLl $ynrqunun, To nepBoe Momo 6uru nporuBonocraBfleHo BTopo-
My LrMeHHo KaK Henocpe! ,crBeHHoe ynpaBneHL{e,  A,nn ropperrHofr  a nonRtr f rHov
orHor.i leHhn chcreMarur3aqnu Qynrqufr npaaa HIDKHo npoBo,qL4Tb rpaHrqy He raM,
rge oHa ceroAHn o6srqno npoBoAr/rcff. Ory rpanrl{y nphHFTo npoBo.ir,ttrb B paMKax
r4cropr,4qecKLl cnoxr/Bllteilcn opraHVgaL\utA npaBoBoro MexaHt,t3Ma, cornacHo npeg-
nilCaHilt lM 3aKOHOEaTeIbCTBa pa3AeneHHOrO Ha ABe OTHOChTeflbHO 143OtltlpOBaHHble
no orHor.reHMro Apyr K Apyry rpynnbr opr-aHoB, Koropble BbrnolrHeror no 6onsruefi
eacrr4 cxoxne QyHrqnn. lTpaeunsHoe noHhMaHhe npfipogbr ol4x QyHrqufr, 3aMeHa
.[,eneHilf l lOCTt LttAt u ynpaBneHl/,f l Ha AeneHhe MeXAy HenOCpeACTBeHHbl.M 1,1 OnO-
cpeAoBaHHblM rocyp,apcrBeHHbrM ynpaBneHueM He AonxHbr ocrarbcq 6es envtnuus
Ha caMy chcTeMy opraHfi3aquv BnacTV.

tB21 e) C4enxa v, npaBonpuMeHurenbHatil aKr
l/uguertgyanveaL\tAA r/ KoHKperh3allLrc o6u1r,rx HopM ocyu]ecrBrfllorcff B pa3-

rr4r.tHblx o6racrqx npaBa, HanpfiMep, e o6nacrm rpor(AaHcKoro npaBa; Ho raM oro
npoucxoALlT He HenocpeAcrBeHHo qepeS aKT rocyAapcTBeHHoro opFaHa, KaKHM
ffBneercn cyge6Hoe peueHfie. Cpegu npilMeHneMbrx cyAaML4 HopM rpaxAaHcKo-
ro npaBa HapFAy c saKoHoM r cyge6Hsrv peueHueM HaxoAt/rcs cgerKa, Koropan
BbrnorHcer vHEVBVAyafl h3rlpyloulyro Qyurqno no orHoujeHurc K onpegeneHHoMy
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Qarry. f lonyvan raKoe npaBoMor{Lre qepe3 gaKoH, cropoHbr ycraHaBn14BanrAnF ce6q
KoHKperHbre HopMbr B3auMHor-o noBep,eHfis. B ceohc oqepe.qb eru HopMbr ycraHaB-
'|uBaor noBeAeHhe cropoH no orHor.l leHhlo Apyr K Apyry; HapyueHhe raKhx HopM
o6pasyer Qarr, nognexaulrfi ycraHoBlleHhlo c noMoulsro cy4e6Horo peueHue.

.nannoe pe[ueHre Aaer Bo3MoxHocrb npuHyAfiTenbHoro npr4MeHeHilq nocneg,crefif i
npaBoHapyueHhR,

flocnepuefr Qasoil npaBorBopi{ecKoro npoqecca, roropuri HaqhHaercq c nphHR-
TileM KOHCTI ryL\tAl , flBflffeTcfl peanh3aquq aKTa npr4Hy)<Ae{Vq B KaLreCTBe nocnell,-
cTBL4F npaBOHapylxeHrf l  .

f) OrnocurenbHocrb nporuBonocraBrreHus npaBorBopLiecrBa 14 npaBonpuMeHeHutt
lz' lsyvenue cryneHqaroro crpoeHhff npaBoBoro nopegKa.!,eMoHcrpr/pyer, qro npo-

TtlBonocraBlreHhe npaBorBoprrecrea (urr,r co3AaHHf, npaea), c oAnoi cropoHbr, t,r pe-
anvsaytA npaBa (rnu npaeonpnMeHeHuff) - c npyrofi, orHoAs He hMeer roro a6co-
JuorHoro xapaKTepa, xoropsrfr rpaF\ht-lhoHHoe yqeHhe o npaBe nphAaer oroMy crolrb
BaxHoMy glq ce6s npon4BonocraBreHurc. Eo-nsunncrBo npaBoBbrx aKToB qBJrntorcff

oAHoBpeMeHHo [4 aKTaMh npaBorBopqecrBa! v aKTaMV peaivsaLyu npaBa, C ro6urnr
il3 TaKUX aKTOB OAHOBpeMeHHO peanH3yeTcff HeKaH HOpMa BbrCLUerO nOpg.U,Ka U CO3-
.[,aercn HeKaq HopMa [83] nusu:ero nopsAKa. Tarc, u3nararsnsrlr aKT co3AaHuH KoH-
crhryLlLlt4 - esrcLU14il aKT npaBorBopHecrBa - npegcraer KaK peanL{3aqfie ocHosHofr
HopMbr; 3aKoHogarerbcrBo - co34aHhe o6ulrx HopM - KaK pearusallf iF KoHcrilry-
4nm; cyge6Hoe peueHhe vfit| aAMVHHcTpaThBHurfr arr, BBoAgulHe HHAr/811.[,yaIbHbre
HOpMbr, - KaK peafln3allhq 3aKoHa; npHMeHeHHe aKTa nphHlDKAeHVA - KaK peanfi3a-

uhn a.d,Mt4HtlcTparhBHbrx npfiKasoB u cyge6Hutx peuleHuil. Bnpovena, aKT nphHlDKAe-
Hfif l hMeer qt/cro npaBonpL4MeHrreluuurfr xapaKTep, paBHo KaK fi3HaqarbHo ycraHoB-
reHHaF ocHoBHaq HopMa fiMeer i lcKl*or{LrreflbHo HopMoreoprecrui xaparrep. Bce,
qTo HaxoAl,lTcF MexAy 3Tr,1M14 AByMF rpaiHOCTRH,rh, eCTb Op,HOBpeMeHHO h npaBOTBOp-
qecrBo, h npaBonpilMeHeHhe. Oco6enno gro Kacaercq cAenKu, Koropan B KaqecrBe
aKTa npaBoTBopqecTBa npoTLlBonocTaBIceTcg TpaAhLlt4oHHoMy yqeHhh3 o cAenKe KaK
alcry npaBonp!4MeHeHilF 3aKoHoparenucrea. CaN4o gaKoHoAarerbcrBo, KaK r/ c.qerKa,
gB I f l eTc ' | oAHoBpeMeHHounpaBoTBopqecTBoM'unpaBonp i lMeHeHheM.

g) [lonoxeur4e MexAyHapop,Horo npaBa B cryneHqarou ycrpoficrae npaBa
Ecru npnsnarb, qro cyulecrByer He rorbKo npaeoeoi nopqgoK orAelbHoFo rocy-

aapcTBa, Ho MHoxecTBo Apyrfix npaBoBbtx nopg.qKoB, cKoopAr,4Hr,4poBaHHblx t/ pa3-
r-paHuqeHHbrx no cQepaH4 Aeicreiln; ecnv Aanee npil3Harb (vro Huxe eule npe4cro-
hr &oKa3arb), ,lro xoop4uiHaLlilro il pa3rpaHhqeHne cQep Aehctaun rocynapcTBeHHbrx
npaBoBbrx nopF!,KoB ocyulecTBnfleT uMeHHo MexAyHapo.[,Hoe npaBo, To nocre,I],Hee
creAyer noHhMarb KaK npaBoBoi nopngor, crosullrfr HaA rocyAapcrBeHHbrMt4 npaBo-
3brlrr{ nopnAKaulz vl coe4hHsrou-luituxe eANHoe [B4] yHueepcaflbHoe npaBoBoe coo6-
''eclBo. Teru cauurv rapaHTupyercR o6lscHeHfie eAilHcrBa npaBa KaK c[4creMbt pac-

-crcxeHFrbrx B cryneHqaroM nopFAKe npaBoBbrx ypoeHeil, cnegylou-lt4x Apyr h3 Apyra.

i,, Kc,r,pnnrr Mexfiy HopMaMu pagnuqHbx ypoeueil
(a;*::-:;. HTo eE,rFrcrBo cryneHL{aro ycrpoeHHoro npaBoBoro nopFAKa nocraB-

--3!3 i::g B0npoc. ecrh HeKaq HhxecToffu-lan HopMa He coorBercrByeT onpeAenff-
: -=1, .3e i lcp l re Bbrcr . re[o ypoBHff  nvt6o a roM, r ]To Kacaercn nopf lAKa co3paHhn.
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nh6o nphMeHr4TelbHo K coAepxaHhlo 3Tl ,1x HopM, ecnf i ,  hHblM!4 croBaMh, oHa
nporL'rBopeqhT ycTaHoBneHHoMy nopffAKy B3at4MonoAqilHeHHocTN. 3,qecu Mbl cTafl-
KilBaeMCfl C npo6neMoi HOpVur, nporrlBopeqaqeft Apyrofr nopve (HeroncruryqN-
oHHbrfi 3aKoH, HesaKOHHbril yKa3, nporhBopet{au.lue saKoHy vnvyKasy cyAe6Hble pe-
[!eHL1F t nV aEMVHVCTparr4BHble aKTbl). Hp<UO 3aAarbcff BonpocoM: t{eM xe rorAa
rapaHrupyercq eAhHcTBo npaBoBoro nopFAKa KaK J]orr4lrecKL4 saKpbrToft ct4creMbl
HOpM, ecfln !,Be pasHOnOpgAKOBbre HOpMbt 3TOfi CnCTeMbr OKa3blBaloTcfl B tloTl4qe-
cKoM nporhBopequLl? Kar ogHoepeMeHHo AefrcreurenbHbrMt4 6ygyr KoHcrl4ryt-lt4s
il npoTr,lBopesaului efi 3aroH, 3aKoH il npoTr,lBopeqaulee evy cyge6Hoe peuleHue?
He npmxogl4Tcn coMHeBarbcn B ToM, r{To B no3LlTr,iBHoM npaBe Bcrpeqa}orctt ra-
Krle cryqah. i losurheHoe npaBo cqhraercn c HarhqueM nport4BonpaBHoro flpaBa
fi no!,TBepxAaeT ero cyulecTBoBaHHe TeM, qro BBoAt/T MHoroqHc'leHHble npoqeAy-
pbl, c noMoulbh3 KoTopbrx MoxHo ycTpaHhTb vnv ofpaHwrklTb TaKoe ilpaBo. Ho ecln
no3fiTr/BHoe npaBo AenaeT 3To, ecrh no TeM rrLl l.4HblM nphqhHaM oHo AonycKaeT
.qeficreLle HexeraHHoft Hopvsr B KaqecrBe npaBa, To reM caMbtM nogktrvtBHoe npa-
eo, co6creeHHo, u rr,4lt laer raKyl,o HopMy npu3HaKa [85] nporvreonpaBHocrt4. Aeil-
crBilTerbHo, co3AaercF Bner{aTreHhe, Llro FBIeHhe, KoTopoe vut o6oena'qvnl/| KaK
HopMyj npol4Bopeqaulyic gpyrofi HopMe (neroncruryllroHHuril 3aKoH, He3aKoHHoe
pelxeHile v T. n.), npHBoAr4T K lor-r4qecKoMy npoTt4BopeLrhro MexAy Bbrure- h Ht/xe-
cronulefr HopMaMh. VI torqa e.Il,hHcrBy npaBoBoro nopq,qKa npfixo4l,lr KoHeLl. Ho ero
coBepueHHo He TaK.

Ecnh eoo6ule Bo3MoxeH HeKoHcrt4ryquonnsti 3aKoH, r. e. Aefrcraynulri ea-
KoH, Koropbth tu6o no nopff.qKy cBoero co3gaHuff, ln6o no cBoeMy coAepxaHho
npornBopeqLlr ycraHoBneH14FM Aeilcreyouleil roHcrrryqfiu, raKoe nonoxeHL4e AeJt
Moxer 6urru ncrorKoBaHo rolrbKo raK, L{To KoHcrhryqfiq (xeraer> He roruro Aeil-
CTBI,IT€JIbHOCTh COOTBOTCTByIOUIeTO KOHCTfiryLlhh SaKOHa, HO 14 B HeKOeM CMblCIe
TaKXe geficreurenbHocl4 (nporrlBopeqau{ero KoHCTilryuHh> saKoHa. B nporNeHovt
cnyHae He Morno 6srno 6urru L{ pequ o "AeicleuTelrbHocl4> nocrep,Hero. Crpev-
reHhe KoHcruiryLlu4u r AeftcrehrenbHocl4 raK Ha3brBaeMoro nporLlBopeqaulero
KoHcl4Tyqr4il 3aKoHa o6Haplcrmsaercn B ToM, t{To KoHcrhryl-infl npeAnficbtBaer He
TOIbKO TO, rlro SaKOHbt .B,OfiXHbt CO3AaBarbCC Onpe.l,eneHHbtM Cnoco6otr,t, lrttvtetr rnr
He hMerb onpeAeneHHoe coAepxaHxe, Ho t4 To, t lro 3aKoH, cosgaHHutil c Hapyue-
HheM npoLleAypbt t1tt1 LlMelou-lufr noporu B cBoeM coAepxaHiltt, HtA B KOeM CnyLlae
He Aol)<eH paccMarphBarbcn KaK Hfi,rroxHsril. Taxofr 3aKoH AonxeH .n,efrcreoearu
Ao roro, KaK oH 6yger npfi3HaH HeAeicramrelbHbtM coorBercrByr,culefi uncrauqneft,
cKaxeM, KoHcrfiryLlkroHHbrM cy4oM. 3.qecs !,axe He raK BaxHo ro, tlro KoHcrt4Tyl-{l4ff
oKCnrLlLlHrHo npeF,nhcbrBaeT HeKoe MhHhMaJrbHoe ycnoBhe (nanprarr,rep, ony6luro-
BaHhe a oQttquanuHoft napnaveurcroil rasete), [86] npu HanIA.rvtA Koroporo Aaxe
cy4ut o6neaHbl npt4MeHflTb B Kavecree AefrcrefirensHofr cLn4Tanulytocn 3aKoHoM
HopMy Bnlorb Ao ee orMeHbr. Baxnee ro, qro 6orslunncrBo KoHcTLiryt-4t2fr noo6ule
He [peAycMaTpr4BatoT npolle.n,ypbr oTMeHbl HeKoHcTuryuiloHHblx 3aKoHoB, orpaHh-
qfi Baff cb Bo3MoxHocrbto nphBneqb K nepcoHaluHoil orBercrBeHHocrt4 onpeAeneH-
Hutft opraH (craxent, rnaBy rocygaperBa vnv MVHvIcrpa) sa nphHflTile HeKoHcrfiry-
t-lt4oHHoro 3aKoHa. XorR or eroro ,qefrcrBilTerbHocrb caMoro HeKoHcrrryqhoHHoro
saKoHa HuKouM o6paeonn He crpaAaer. To, sto o6oenaqaercn KaK <nporhBopeqre

3aKOHa KOHCTUryLltit4>, He 9BIfleTCff nOgTOMy IOTt4qeCKLlM npoTl,lBopeqileM, B KO-
TopoM cogep)€HLle gaKoHa oKa3arocb 6sr no orHoueHr4ro K KoHcrrryL\uu: 3Ta
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ycTaHoBfleHHoe KoHcTr4Tyl-r,heh ycnoBfie Anq Haqana npolleAypbl, KoTopaF BeAeT
nn6o K orMeHe'saKoHa, Aef tcrBi lTenbHoro.qo MoMeHTa aHHyni lpoBaHrF (u noerovy
B STOM OTHOUeHili l  COOTBeTCTByTOqeTO KOHCThryqr4tA), IIA6O K HattOXeHhrc B3blCKa-
Hhfi Ha ro-r vnu uHoft opraH. floloxeHrq KoHcTilryquu, Kacatouli lecF nopsAKa co3-

AaHUA 14 COAepXaHUq 3aKOHOB, MOTyT 6UtrU nOHCrbr TOflbKO B TeCHOil B3aLlMOCBtl3t4
c reM, qTo oTHoct4TcR K <HapyueHillo> erLlx noroxe+t i l ,r. e. KTeM noroxeHilqM, Ko-
Topbre fi i l6o co3AaHbr B rrHoM nopfiAKe, qeM ycraHoBreHo, nh60 HMenT ilHoe coAep-
xaHrre, LteM npeAnucaHo. c 3Tofi ToqKh 3peHhq o6e pasHoBL1AHocrkl TaKilx npaBoBblx
noroxeHufi npeAcraBtgror co6oft e.qhHcrBo. f. loroxeHhq KoHcrliryqril, Kacaou-li le-
c9 3aKOHOritaTejlbcTBa, uMetoT xapaKTep atbTepHaTuBHbtx, xoTfl 3a cocTaBI9tou-il,{Mh
anbTepHarilBHyFc napy noro)<eHHrrMr/ He nphsHaeTce o4nHaxoeofr LleHHocTh. AUO-
QepeHqraqnF npor{cxognr qepes 4rcrearrQr/Kaqho Broporo i l3 anbre pHarhBH btx
noloxesrft B nonb3y nepBoro. Tarac [87] gncreanwQvtratlun npoqBrnercfl qepe3

To, r{To 3aKoH, coorBercrBy}oulrf La;Ke He nepBoMy, a BTopoMy h3 anbrepHarllBHbtx
noroxeHrfr, B chny KoHcrhryqhr npoBosrnauaercl ocnophMbrM, nu6o xe KoHcrtl-

ryLlh9 yKasbrBaeT Ha HaKa3yeMocTb cooTBeTcTByroqero opFaHa 3a npv{frrt e TaKoro
3aKoHa. [4s loro, rlro (npol,tBopeqaqaq HopMe> HopMa Moxer 6utrs orveH e+a vlnvi
nerri opraH Moxer nogBeprHyrbcff HaKa3aHr,ln sa co3AaHhe raroil HopMbl, cne-

AyeT, HTO <npoThBopeq14e HOpMe,, ("npOtfeOpellHe KOHCThTL{VHt, *npoTtlBOpet{Ue
' 

saroHyr) nyr{ue o6osuaquru KaK <HenorHolleHHocrb,> vlnt <<olrJr 1oqHocrb> HopMbt.
CoeepueHHo aHarornr{Ho o6croNr Aeno c raK Ha3brBaeMbrM He3aKoHHblM yKa-

soM l.4ltr cyge6Huru peueHreM, agMrHuicrparxBHbrM aKToM, nporr4Bopeqau-{uv ea-
KoHy rnu yKa3y. 3Aecu Mbl He paccMarphBaeu cryvail no.nuoil Hr4t{ToxHocn4, KorAa
nogo6uure aKTbl hMeor ro;rbKo Br4.n,r4Mocrb npaeoeoil HopMbr, Ho lopllpt/LtecKh. t1x
He cyu-i,ecrByer. 9epes eril pelueHrfr t4rv aKrH co3Aaercn HeKarr vHArBVAyaflbHafi
HopMa, Koropan B crny 3aKoHa paccMarprlBaercn B KaqecrBe gefrcrsynuleh n no-
oroMy saroHHofr .u,o roro MoMeHTa, noKa B paMKax npeAnficaHHoro 3aKoHoM npo-
Llecca oHa He 6y.qer orMeHeHa no npuqhHe npeAnonaraeMoFo nporrlBopeltv+ sa-
rony. 3arou coAepxLrr He roJrbKo npeAnxcaHhe o roM, vro cy4e6noe peueHile i lnN
agMhHricrparileHurfi aKT AonxHbr npilHLrMarbcff B onpeAereHHoM nopflAKe il , lMerb
onpegeneHHoe cogepxaHNe. B 3aKoHe raKxe saKpenneHo nofloxeHkle, cornaciro
KoropoMy IAHEIBL AyarbHaq HopMa, co3.B,aHHaq hHbtM cnoco6ov Nnil uMeloulafl
i lHoe coAepxaHhe, 6yger ocraBarbcn B chfle, noKa He 6yqer orMeHeHa B paMKax

onpeAeneHHoro npoqecca no npuqHHe ee npoTLlBopeqr{ f l  ynoMeHyroMy B npeAbl-

Ayu-leM npe4noxeHr,ti l  npeAnilcaHillo. Ecnu rarofr npoLlecc He Moxer 6stru Haqar
nu6o ecnw raKoro npollecca eoo6ule He npeAycMorpeHo, To HLlxecronulafl HopMa
Bospacraer e [88] (bpr4Ar4qecroi cnne" Ao ypoBHe Bbtuecroetleft uopvut. hHut-
Mfi croBaMil, HecMoTpfl Ha coAepxaHlle, npoTr,rBopeqaulee Bbruecronuleil uop-
Me, Hrxecroqulan HopMa ocraercff geficreynulei e crly nphHqhna opu4uvecxofr
cr4flbl, BBeAeHHoro Bbrlxecroffujefr Hoprvroil. Crvrutcn Bbrluecroqu1eil nopvut, Koropaq
onpe4enqer nopqpoK co3AaHr{q H cogepxaHhe Hh)Kecronu-1eil nopvbl, Hetbss no-
Hsrs 6ee yqera roro noroxeHhq, Koropoe BbrLUecroFUjaH HopMa BBo.n,L1T Ha clyvail
Hapy[xeHHn npeAycMoTpeHHbrx eo nopeAKa cosAaHHF kl coAep)<aHhtl HhxecTo-
nu1eil Hoprvrur. Taroe onpeAeneHne Hrxecronu-1eil HopMbr qepes Buuecroeu]yc
o6Hapyoxneaer - KaK B orHouteHhh MexAy o6u{rv 3aKoHoM v vt4vlBtA4yarbr{blM
cyge6Hsrl Vnv aqMzHl,'z.crparLlBHbrM aKToM - xapaKTep arbrepHarflBHoro npe.o,nil-
caHVA. Ecnu uugnefiAyanbHas HopMa coorBercrByer nepBoMy H3 aflbrepHaruBHHx

+o+ i o<=roAil l,i Ktr n PABA {r..".n}r. LAw- M EDlA.org )
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nonoxeHHil, To oHa ttBntlercfl nofiHolleHHoil; ecnw xe oHa coorBercrByer BTopoMy
noroxeHr/ro, To oHa MeHee LleHHa; uHbtMr4 croBaMh, oHa Moxer 6srrs orvegeHa no
npfiqnHe cBoefi yulep6Hocl4. Tperbefi BosMoxHocrtl He AaHo - HOpMa, KOTOpaff
He qBflt lerctl ocnopHMoi, tt loxet 6utrs 1ta6o oKoHr{arelrbHo gefrcreurenunofr, nn6o
Hl,4qroxHoft, r. e. 6srrg He HopMot, a flLtUlb Bt4Ar/MOCTbTO HOpMbt. SlarogapR anu-
TepHar[BHoMy xapaKrepy Bbtluecronuleil HopMbt, onper,efiff ou1efi Huxecronqyo
HOpMy, klCKrloqaerctl BoSMoxHocrb peanbHoro fior!4qecKoro nporilBopeqilF Mex.[,y
Hhxe- l,1 BbrlUecronulefr uopvaun. Bepu nporl4Bopeghe B orHolueHilr nepBoro i l3
AByx anbTepHaTHBHblx npeFnHcaHnil, tts KoTopbtx B qenoM cocTotlT Bbil.!ecToflL4aq
HOpMa, He 9Brqercrr  nporr4BopeqheM no orHolueHLl lo K cavoi l  ero i  Hopve,  co-
croRulefr h3 anbrepHarra. l logrexaulee .qoKa3btBaHfirc B paMKax ycraHoBreHHoro
npol{ecca nporhBopeL{he Hfixecronulefi nopvbt no orHolxeHfito K nepBoMy h3 arb-
TepHarhBHbtx noroxeHnil nponennercfl TorbKo rorAa, KorAa raKoe nporr/BopeHile
6yger ycraHoBfieHo [89] KoMnereHrHoil rncraHqraefr. rro6oe Apyroe MHeHfie o Ka-
xyqeMcfl nporuBopequ'a 6yget topt At4qecKH HepereBaHrHbtM, B cQepe npaBa raKoe
(nporl,4Bopeqfie> npottBJlFercfl oAHoBpeMeHHo c orMeHofr nporreopevaulefr HopMbt.
Tar HasureaeMoe <nporLlBopeqhe HopMe> Heroefr gpyroil HopMbr, Koropafl no reM
tAJlt t HblM nphHt/HaM cqhTaeTctl 4eficrerrensuoil, QarrnqecKh - ecrv He FoBopr4Tb
o nepcoHanuHofr oreercrBeHHocrtl nphHflBluero ee opFaHa, Koropafi, BnpoqeM, He 3a-
TparilBaer gefrcreurenbHocrb canaofi 4aHHoil HOpMbt - sBfleercq He qeM hHbtM, KaK
BO3MOXHOCTb0 ee oTMeHbl no onpe/l,eneHHbtM ocHoBaHnqM; hHbrMLt cloeavr; lvt6o
ocnop!4Mocruo ra<ofi HopMbl rtepeg ruofi npaeoaoi aKf, lr,16o ee HuqroxHocrbro.
A nuqroxnocrb o3Haqaer orpLlqaHile ga Hefi (e xoge npaBoBoro nosHannn) xapaKrepa
geilcraurensHofr uopr' lu, paspylxeHue raxyuleficR 4eicreurerbHocn4 eroil Hoplvrur.
"i lporreopeqaqan HopMe> HopMa ecru nu6o rorbKo ocnophMafl, T. e. ocraloulascq
4eficrerrersHoi ennorb Ao ee orMeHbt, 11 nooroMy oHa 6yger 3aKonnoil, nn6o xe oua
Hr4qroxHa, r rorAa 3To He HOpMa. HopvarneHoe no3HaHile He repnhr nporhBope-
t{rq MexAyF,ByMn HopMannr o4Hoil u roi xe cucreMbt. Bosr\aoxHsrfr r<oH$lrrr Me)KAy
gByMq p,eilcrsrrelbHbtM14 HopMaMilj pacnonoxeHHbrMt4 Ha pa3Hbtx cryneHcx npaBo-
BOFO nOpFr,Ka, pa3pe[Jaer caMo npaBo, [loerovy e,qhHcrBy cryneHqaro ycrpoeHHoFo
npaBoBoro nopeAKa He yrpoxaeT norHqecKoe npoTklBopeqhe.

[9O] Vl .  TonxoeaHHe

32. ITpuuuHa u npe,qMer roflKoBaHue

V1e nosvtr,taHrs cryneHqaroro ycrpoicrea npaBoBoro nopsgKa Mbt r/3BreKaer,{
oqeHb 3Haqr{Mbte cjleAcrBhff g,nn npo6leMbt ronKoBa?Vs. Tor<oeaHhe ecrb ny-
xcBHaF AeqrerbHocrb, Koropaq conpoBoxAaer npol{ecc HopMorBopqecrBa B erc
trts}{xeHl{h OT Bbtluecronqeil x HHxecrogu_lefi cryneHu (a sra cryneHD. B csciD 3i3-
pe,tu. o6ycloBfleHa Bbtr.xecrorulefr). B o6ut,lHov cnyqae, cry-s" Tc;KOsa:;t; sa-
<cria. neo6xoArlMo orBerhrb Ha Bonpoc o roM, KaK H3 o6ule-; ricp!,, l> 3={t:3. l=-
=li; lT0c COoTBeTCTBynUIaF TOMy finH HHOMy KOHKpOTHOHy eaKr "a ;,--;=;,-.u2.-=-Z?
-c:t.fa cyqe6Horo peueHHfi vnv eLMVHVcTparhBHoro aKTa, H: ;5_=:=:=- -a{_x-.=
-:; i(ctsaHr,:e KoHCTHTyrlt ih. npH KoropoM Heo6xogruo npril.te:ri-b i:-::-,rj 'J,a
3 ca!-fKax 3aKoF{ogarefibHoro npoUecca, npv vSilaHVH qpe3auial'-=-= |.23= .'--,t
:E; {  peai r lSaqHu HHbrx HenocpeAcrBeHHo KoHcrhryUtaoHHHX a. icc=.  ,?- :  : : -=-==-
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npilMeHfiTb KoHcrilryqho K o.0,Hofi t43 HLlxecroFulrrx cryneHei. Ecrb raKxe roflKo-
BaHHe uHAVtBIAEyatlbHblx HopM, cyAe6Hbrx peLxeHHfi, a.[,Mr/Hr/cTparilBHbtx yKagaHViA,
cAenOK u T. n., - Kopoqe, Bcex HopM, KoTopbre.qonxHbt 6urrs sureegeHbl 143 Bbil.re-
croflu-u/x HopM B Toil Mepe, B Koropoft npoueccbt HopMorBopqecrBa fi HopMonpm-
MeHeHL4fl nepexoAgT r13 HOpM OAHOTO ypOBHF K HOpMaM ApyrOrO ypoBHs.

33. PensruBHas Heonpe4eneHHocrb Hux<eerosqefi cryneHu npaBa
no oTHoueHuto K BbruecTof,r4eil

OrnoueHre Mex,qy Bbtue- Ll Hr/xecroffqefr cryneHnMta npaBoBoro nopsgKa, -
HanpuMep, Mex.ny KoHcrLlTytjLleil [91] r saroHoM, MexEy 3aKoHoM u cyge6Hurv
pe[xeHheM - flBItleTCg OTHOUeHTeM OnpeAeneHnfr t4Jil4 cBflSbtBaHhF: HOpMa Bbt-
urecroqulefr cryneHh perynhpyer (rar 6uno noKasaHo eurule) aKr, L{epe3 xorepsrfr
co3Eaerctl HopMa Hilxecrosulei crynenr (nn6o peanH3yercq aKT OaKrhqecKoro
ficnorHeHun, ecrh peqb NAerrotrbKo o raKoM arre). Butulecronulan HopMa npil sroM
onpeF,enfier He roJtbKo npollecc, corracHo KoropoMy AorxHa 6utrs cos.qaHa Hh)Ke-
crorrqaq HopMa, Ho,  Bo3MoxHo, H.coAepxaHue cosAaBaeMofr  Hopnasr .

Ta<oe onpeAeneHL4e HhKorAa He 6y4er noJlHbrM. Hopva Bbtuecroeu-lei cryneHr
He Moxer onpeAenhrb Bo Bcex orHor.ireHxsx ror aKT, qepe3 <oropulfr AaHHaq HopMa
6y.qer peanhsoBaHa. Bcerga ocraHercq 6oruuee hril MeHburee npocrpaHcrBo Ane
yGMOTpeHhFr TaK qTO BblL!ecroqulafl HopMa no oTHor.xeHilNS K ocyulecrBrgeMoMy qe-
pe3 Hee aKry HopMorBopqecrBa hnh HopMonpuMeHeHr4f l  6yAer f iMerb n i lu lb paMoq-
t-tutfi xaparrep, 6yger sanorHffTbcq co4epxaHheM orl,4x HuixecronU-ll,4x aKToB. .[axe
npeAnhcaHhe, Kacalouleecff crporo onpe4eneHHoro geilcrenff , ocraBrfl er nonHyo
ceo6o4y onpe,u,eneHhe HcnoJlHeloueMy raKoe npegnilcaHue nltuy. Ecnu opraH A
BbrHoct4T nocraHoBIeHhe, comacHo KoropoMy opraH I golxeH 3aAepxarb noAAaH-
noro C, To opraH B caM, no cBoeMy ycMorpeHillo peuaer, r4e h Korp,a 6yger ocy-
u-{ecTBneH aKT 3aAepxaHun. Taroe pelueHue SaBilcr/T or BHeuJHt/x o6croRreructe,
Koropble sutuocnulr i l  nocTaHoBreHue opFaH He npeAycMorpen h a 6onsLUt lHcTBe
cflyLraeB He MoxeT npeAycMorpeTb.

34. H a ra e p e H H o e o cra Bn e H u e H u x(e cro n t4e rt cryn e H u
B HeOnpeAeneHHocTH

Orcoga cneAyel qro ln6oi npasosoft aKr, peanhsylculrafr HeKyo HopMy, - 6ygu
To aK[  HOpMOrBOpr lecrBa hnh HopMonphMeHeHr4F -  [92]  rHr .xb qacrHqHo onpeAe-
rflercfl raroil Hopvofr, a a gpyroi eacrr ocraercfl HeonpegereHHbtM. Heonpe-
AeneHHocrb Moxer orHoo4rbcff rar r o6ycloBrhBaou_levy Qarry, rar r < o6yc-
flOBIeHHOMy nOCneACTBHtO, OTHOCvITbCfr V K BOnpOCy "Kax?", H K BOnpOCy o,LiTC?,,.
Koropble peuaorcn npHMeHHTeJrbHo K AaHHoMy arry. HeonpeAeneHHocrb r.{cxer
6utrs Hat'aepeHHo co3AaHHoit, T. e. BBeAeHHoil comacgo HaMepeHu4hc optaHa. 33s-
gaoulero BblLtecroqu-tyo Hoph{y. Tar, ycranoBlreHue serofi coBepueH:l= =i ,,='i ' ,
Hopt!. lbl (no ee cyulnocla) oDylqecTBnsercg rhtrjb npH ycnotsllH. qro co3Fr3aar.raF
3 r]poi-lecce peajlf i3aqHH eloil ncpl,l i ' l  AHNABnEya'|bHaff Hopr!{a npono;xaeT:c3" :C:
:ryneHl{aroFo HopMarhgHoro onpe.EeneHrs. B erov chtblcre y,nqv13L'-t\r,a;-b-a; :::-
r. ia npo!,onxaer cryrleHHaroe pacKpurue o6u1efr uopvs:. To xe ca,!"{3e irpc;:c}::_;f-
3 crlqae AefierLipoBaHHs noJlHoMo,Jr,ifr. Hexufr caHnrapno-snllgeil, l}tD,-cr,r-!-+3r.,1.1

ai : :r-=-Cl: ;'i Kil i'l PA=A i :.,.,,i*i. l_i.l,l,- 1,, =l lA. c :c :
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SaKOH OnpeAenqer, LtTo B cflyqae pacnpocTpaHeHh9 onfiAeMilh X.tATenv HeKoero ro-
poAa noA yrposoil uJTpaOa o6ssaHur npfiHqTb HeKHe Mepbr, rlro6br npenercTBoBarb
pacnpocrpaHeHilto 6oresHm. Cooraercreylou-1/i aAMkrHLlcrpail BHbtil opraH 6yger
ynpaBoMo\.reH onpe.B,enFTb TaKHe Mepbr, ocyulecTBnqeMbre TeM t | lu vHlbtM o6pa3oM
B saBilcr,lMocl4 or ar4a 6onesHu, B cryvae coBepueHr{F onpeAelreHHor-o npecryn-
neHhe yronoBHbril 3aKoH npeAycMaTpveaet nu6o AeHexHbril ruTpao, nT6o nviweHTe
cBo6oAbr, ocraBflFfi cyAbe npr4MeHilTerbHo K KoHKperHoMy cflyqalo eu6paru ro vltru
fiHOe HaKa3aHhe, ycTaHoBrB ToqHylo Mepy SToro HaKa3aHV9., MA qer-o B caMoM yro-
tf oBHoM 3aKoHe ycTaHoBneHH BepxHHil tA HtAx<HtAil npe4enbt HaKa3aHL.l9.

35. Henpe4HaMepeHHoe ocraBneHue Huxecront4eil cryneHu
B HeonpeAeneHHocTu

Buecre c reM HeoilpeAeneHHocrb npaBoBoro aKTa Moxer 6urru r HenpeAHaMe-
peHHbrM cneAcrBfieM roil Hopvsr, [93] roropan AorxHa 6urru pearNSoBaHa qepe3 oror
arr. B nepeyo oqepe,qb 3gecb H]DKHo yKa3arb Ha MHoro3HarrHocrb cnoB vriL croBec-
Hblx KoHcrpyt<t1uh, Lrepe3 Koropbre Bbrpa)<eHa HopMa; oro cfiryallvfr, Korqa AocnoB-
HUrfr Crr,rsrcn HopMbr HeoAHo3HaqeH h Jlhllo, KoTopoe AonxHo hcnorHr4Tb npeAnhcaHile
HopMbl, crohr nepeA MHoxecrBoM BogMoxHbtx 3HaqeHHft. Cxoxaq cvryay+ Bo3Hr/-
KaeT TOr!,a, KOrAa npaBonpfiMeHhTeIb clrr/TaeT Bo3MoxHbrM AonycThTb BosMoxHocTb
pacxoxAeHuff MexAy AocnoBHuM BbrpaKeHheM HopMbr u eonefr 3aKoHoaareflq, r.tro

Bbrpaxaercn a erotr HopMe; npr4 oroM Moxer ocrarbcn HenoHffTHbrM, KaKfiM o6pasov
Moxer 6utrs ycranoBneHa era BoJrF. B lro6ov cltyqae, BosMoxHo o6nappxrrs raKyo
Bonlo qepes Apyrhe HCTorrHl4KLl, HccJreAoBaTb l, lcnojrb3oBaHHbre B HopMe cloBecHble
BbrpaxeHun h nocre eroro or6pocuru 6yrearbHoe coAepxaHfie HopMbr KaK He co-
orBercrByroulee Bone 3aKoHoAare.nn. Tpa4nqroHHoi ropilcnpy4ea\ueil npaKruqe-
cKr noBCeMecTHo nprsHaeTcff BoSMoxHocrb Toro, qTo TaK Ha3btBaeMafl BonF 3aKo-
HOAaTeI9 h'rh HaMepeHhe cTopoH cAenKh Moryf He cooTBeTcTBoBaTb TeM cIoBaM,
c noMou{blo Koropblx Bbrpa)<eHbl 3aKoH L nn cqenKa PacxoxgeHue MexAy eonei u ee
BbrpaxeHHeM MoxeT 6urru xa< nofiHbrM, TaK H qacTrlltHbtM. flocneAHee xMeeT MecTo,
KorAa Bone saKoHogarenfrvrn cropoH cAenKh coorBercrByer no veHuureil Mepe oAHo
hs MHofoqhcreHHbrx sF{a.reF{11il HopMbr e ee 6yreanbHoM cMbrcne. HeonpegereHHocrb
npaBoBoro aKTa, Koropbrfr gonxeH ocyulecrBt4Tbcq B cLlny Heroeil HopMbr, Moxer 6brrb
cneF,crBt,leM roro Qarra, r{To .n,Be HopMbr, npereHAyrou-lre Ha paBHyro ropr4p,r4qecKy}o
ctt-ny (nanpurMep, HopMbr oAHoro h roro xe earona), qacrrqHo Hrn norHocrsto [94]
nportlBopeqar Apyr Apyry. Burure Mbr )DKe o6cygutu Bonpoc o roM, KaK coxpaHffercn
eghHcrBo npaBoBoro nopn4Ka npn roHQlr,rKTe MexAy HopMaMh esrcueil u ausueh
cryneHeil, r. e. npo6reMy HopMbr, npol,iBoperrauleft gpyrofr uopve.

36. Hopma KaK paMKa,
e xotopoil ecrb MHox<ecrBo BosMo)KHocreft npurueHeHuq

Bo ecex cf iyraf lx  HaMepeHHoh nnu HenpeAHaMepeHHoi l  HeonpeAeneHHocrr , l
Fiocr.t Hn)Kecronulei cryneHu B Bonpoce nphMeHeHL{ff ocraercrr aur6op MexAy
FiecKo.,, 'rbKr{rr,rH Bo3MoXHocrfiMh. Pealrsyrculr,ri l  Hoprury npaaoaoft aKI voxer 6urrs
cKoHC;plrL{poBaH TaK, vro 6yger GoorBercrBoBarb o.qHoMy h3 pa3rhr{Hsrx 6yrsa,ru-
-bx siaL;eHhl-r npaBoBofr nopnau; 6yger nphMeHffrb nra6o 6yrearbHo BbrpaxeHHlro
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Borlro 3aKoHo,naTeI|A, nv6o !4Hoe BbrpaxeHHe oTofi Bonn; 6yAeT oTBeqarb oAHoi t13

AByx nporklBopeqau-lr/x Apyr Apyry HopM nh60 xe 6yAer hcxoAhrb i l3 roro, Llro o6e
npoTLrBopeqhBbre HopMbr cpa3y flpeKpaThnil cBoe AercTBhe. Bo Bcex errlx cnyqa-
FX peann3yeMaq HopMa npeAcraBtter co6oil nl4lub paMKy, BHyrpil Koropoil AaHo
MHOXeCTBO BO3MOXHOCTefr nphMeHeHhe. floeroMy yKaSaHHOil HopMe 6yger coor-
BeTCrBoBaTb nlo6oi aKr, KoTopbrfi Haxo.D,r4rcq B npeAenax AaHHofi paMKr4r Koropbli
HanolHgeT 3ry paMKy TeM HIh k lHblM BOSMOXHbTM CMblCt lOM.

Ecnn no.q <ToJrKoBaHHeM> noHf iMarb ycraHoBneHNe cMbrcra npi lMeHtteMoi l  Hop-
Mbl, To peSynbTaToM TaKoft .B,eflTerbHocTr4 MoxeT 6uru ronsro ycTaHoBneHile Toi
paMKr4, KOTOpyTO npeAcraBnHer co6oil TonKyeMaq HopMa, a TaKXe fisy\leHt/e MHOXe-
crBa Bo3MoxHocrefrl 3a4aHHbrx B npeAenax raKoil paMKLl. f loerovy rolKoBaHue sa-
KoHa He AorxHo c neo6xoguMocrbto nphBo.nhrb K HeKoeMy [95]  ogHovy peueHhto,
noHnMaeMoMy KaK e.B, t4HcrBeHHo BepHoe.  TonroaaHre Moxer Becrr  K MHoxecrBy
peurenufi, Ka)<Aoe Mg Koropbrx (nocrolsry oHo GoorHocvrca c npfiMeHnevo* Hop-
vofi) o6ragaer paaHo* ueHHocrblo no orHorreHmlo K ApyrfiM. OAHaro rl iLUb oAHo t43
oru4x Bo3MoxHbrx peueuril craner 'racrblo noslirl lBHoro npaBa 6laro4apn peanfi-

3yeMoMy vepeg cy4e6Hoe peueHile aKry. To, .rro cy.qe6Hoe pe[ueHl4e ocHoBaHo Ha
saKoHe, s geilcrerrenbHocrm o3Haqaer, qro Ir,aHHoe peueHL{e HaxoAtirctl B npep,e-
lax roil paMKH, Koropyro npeAcraBnner co6ofr 3aKoH; Ho oro coBceM He o3Halta-
eT TOrO, qTO TaKOe peueHr4e RBrfleTCg e.n,i lHCTBeHHO BOSMOXHOh ttnguavlgyalsnofr
nopuoil B paMKe coorBercrBytouleil o6ulefi HopMbt,

Tev ue MeHee rpagilLlr, loHHan lopr/cnpy4eHqmq nonaraer, trro or rorKoBaHLttl Mox-
HO OXtlAaTb He TOIbKO ycTaHOBJleHilF paMKrl peanfi3yeMoTo npaBOBOI o aKTa, HO il Ha-
norHeHhfi raro* paMKh. floAo6Hoe HanorHeHile noraraercff B KaHecrBe cle.u,ytoulefr
3ap,aqm ToIKoBaHhF r Aaxe MbrcnilTcff KaK ocHoBHaF 3aAaqa TonKoBaHfiff. Tonroea-
Hfie AonxHo pa3Burrb raroil naerog, roropurfr nosBolur npaBrlbHo HanorHFTb ycra-
HoBneHHyro paMKy HopMbr. f loecevecrHo pacnpocrpaHeHHae reopuq ro;tKoBaHfis
xoqer 3acraBuTb Hac noBeprrb B To, r{To npfiMeHneMuril e roH<perHoM cttyqae saKoH
BCerAa MOXeT npeAnoxilTb TonbKo oAHo npa3l/|nbHoe peLIleHL4e, L|TO nO3LlTt4BHO-npa-
BOBafl <npaBilJlbHOCTb) TaKOTO peueHilq OCHOBbtBaeTCtr Ha CaMOM 3aKOHe. ,!,anHan
Teophfl npe!,cTaBnfleT npoqecc rorKoBaHhfi TaK, KaK ecnfi 6br peL{b Lxla o6 unten-
neKn/anbHoM aKTe yncHeHhn hru no3HaHVA, KaK ecrut 6ut rorKoBareJls,nonxeH 6utn
LlCnOrb3OBaTb TOnbKO CBOe MbtlUreHfie, HO He CBOTO BOJ]IO; KaK eonil 6ut cpe4r vuo-
xecrBa BosMoxHbrx sHaqeHhfi MoxHo 6uuo c coBepueHHoi oveaugnocrbto cAerarb
n paennsnsr il ropl44fi q ecKu fi eut 6op, coorBercrBytoult t ft no3urt/ BHoMy npaBy.

196] 37. Tax nasueaeMbte Mero4u TonKoBaHus

Bvecre c reM, c rorrKr , l  3peHhf l  nognrr4BHoFo npaBa,  Her Kpt /Teput l ,  Ha ocHoBaHhf i
Koroporo B paMKax nphMeHneMofr Hopvsr MoxHo 6uuo 6sr orAarb npeAnoqreH're
o[nofr hs MMeou]r4xcq arbrepHarhe. B KoHeqHoM cqere, Her Hr4KaKoro MeroAa. g3-

clo fr H o ro xapaKTe p fi crl,1 Kh n 03 hrti B H o - n p a B o Bo ro M ero.qa, co m acH o Koro p o i.t\' 3 p e -
r l ,1  r ! , iHcxecrea eep6albHbrxgHaLreHuf i  Hopvsr  MoxHo 6uno 6st  yKa3arb Ha 3!- :  { : i :
-2  *=3CHCe".  [ lp t t  eTOM, pa3yMeeTCff ,  Mbt  MOXeM T, ICXO!, l ,4Tb H3 TOrG. :TC e]-= ' . ' - l -
;x :3:133 tsO3l , {OXHblx,  T.  e.  COnpffXeHHblX C Apyf f iMH HOph4aMkl 3aKCi ia t1; ;1 l lCS=:3:- :
-  : ; - . i (a"  BapHaHToB TorKoBaHf in cMbtcra.  Hecvorpn Ha Bce t :cr l i rK; '  2z^") ' : - -
-:.- '  -::.tc-pygeHl{141,1, eil Ao cux nop He yga;locb o6beKrHBHo paSpSi l;1-i t::-:-,-,/ ' .:-

r: : =! :-:r:-.1 {.1 : -A=A {!'.,,r''.,. LAVJ-MEDIA.org i
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MexAy Boneil h ee BbtpaxeHileM B nonbsy nepBofi Lllt l  BToporo. Bce co3paHHble Ao

HacToFulero BpeMeHil MeToAbl TOJIKOBaHilt l npnBoAqT ToJlbKo K BO3MOXHOMy''HO He

K ep,hHcrBeHHo BepHoMy pe3ynbTaTy. C rOqru 3peHuq no3hTtlBHoTo npaBa oAilHaKoBo

AonycTr4Mo r npeHe6perarb 6yKBanbHblM cMblctloM B nonb3y KoHcrpyllpyeMoil Bonil

3aKoHoAaTeJlq, r GTpoFo AepxaTbcn 6yrealuuol-o cMblcna, He 3a6oTqcb npL4 sToM

o6 o6naplo<eHilu (KaK npaBilt lo, npo6neMaTutlHoM) Bo;lt4 3aKoHoAareltl, Ecnu nast

oKa3b|BaeMcq B Cnryauhh npoT'lBopeqhq Apyr Apyry,qByX paBHb|X no }opl4A,lqecKoil

ch'|e HOpM, TO nepeA HaMLI CHOBa Te xe caMbre TpLl BblueynoMtlHyrble r|orLlqecKue

BO3MOXHOCTh nphMeHeHhF HOpMbr, KaxAafl h3 KOTOpbIX C TOt{Kl4 speHilF no3LlTt/B-

HOFo npaBa paBHa AByM ApyrilM. Secngne3HO nblTaTb6ff <lopt/Et/t{ecKh> yrBepgllTb

O,g,Hy t13 eThX BOSMOXHOCTei 3a cqeT HcKJltOqeHilff .u,ByX ApyrfiX. TO, ' lrO O6bl' lHo t '1C-

norb3yeMble npheMbt TotlKoBaHne - apryMeHT oT [97] npoTt4BHoro v aHanorvn -

COBept-UeHHO 6e6none3Hbl, OqeBfiF,HO BblTeKaeT XOTfi 6ul ttS TOrO, tlTO KaXAblil 143

3rfix npheMoB npMBoAMT K nporHBononoxHoMy pe3ynbTary h qTo HeT HUKaKOTO

Kpyrephe AnF npuMeHeHun roro vl1v1 vHoro pe3ynbraTa. flpttuqrn raK Ha3blBaeMoFo

B3BeLUHBaHhtl t lHTepecoB ffBJItleTCff I14Lllb oAHoi H3 OOpMynhpoBoK npo6neMbl, Ho

He no3BoltffeT ee peuhrb. Her HHKaKOil o6beKrhBHolt uepru, c noMou1blo KoTopOfi

MoXHo 6utno 6st cpaBHHTb Apyr c ApyroM nporl4BocToqulhe HHTepecbl f i TeM caMblM

peurTb KoHQfititcr hHrepecoB. Bonpern yqeHhfc o TaK Ha3blBaeMoM B3BeUMBaHh!4

rHTepeCoB TaKyrc MepKy HeIb3R H3BIeqb Hh kls TotKyeMOfr HopMbl, Ht4 113 cO.Eepxa-

U-lero ory HopMy 3aKoHa, HH 143 Bce5o npaBoBol-o nopff.qKa B L{eIoM. Vlgen o Heo6-

xop,t4MoM xapaKTepe <ToJIKoBaHHF>> AoKa3btBaer cBoto HecocroffTenbHocrb xorff 6bl

TeM, rlTo nprMeHfleMac HopMa LiJIr4 cHCTeMa HOpM 3atlacryn ocTaBIFNf,T MHOXeCTBO

BaphaHTOB TOnKoBaHhtl. ly'suur Cf!OBaMH, sAe6b He peuaeTofl BOnpOC O TOM, KaKOff

!43 3aAei lcrBoBaHHbtX t iHTepecoB 6onee qeHeH. PeueHne TaKoro Bonpoca 06 onpe-

.EeneHhh oTHOChTeIbHof LIeHHOCTM HHTepeCOB, CKopee, OCTaBJIeHO 3a nepBblM 113

aKToB yt HAt4 BhLyaJIbH oro HopMoTBopqecTBa, Han phM ep sa cyge6H bl M peu eH heM'

38. TonxoeaHue KaK aKT MbturneHus Hnn KaK aKT Bonu

rexau-lee B ocHoBe rpaAhl{t4oHHoro yqeHhff o rotlKoBaHhil npeAcraBneHile' co-

[IacHo KoTopoMy onpegeneHHocrb, or6yrcrByfou]ag B nprlMeHseMoil HopMe no or-

Ho111eHilp K ToMy aKry, qepeg KoTopbtf oHa peanfiSyeTCtl, MOXeT 6utru nOly'leHa

KaK sHaHue yxe cyu-lecrByroulero npaBa, RBnFerctl caM006MaHoM' STor caMoo6MaH

TaKXe BHyrpeHHe nporhBopelluB, nocKo;lbKy hAer Bpa3pes c [98] npe,D,nocblnKa-

Mil, o6ygfloBnl4BapqhMm caMy BoSMoXHocTb ToIKOBaHtlff. Bonpoc o ToM, KaKOfr t '13

.qaHHbtx B paMKe HeKoeil HopMbt BaphaHToB tlBttt leTctl (npaButlbHblM), l43Hai{anbHo

He flBJlfleTcfl BonpocoM.tl,J]f l Mbrrxj]eHhg, HanpaBIeHHOrO Ha no3HaHhe no3hTt4BHOrO

npaBa, oTo - npo6neMa no1wrhKA npaBa. 3a4aqa BblBecrh 143 saKOHa npaBrnbHoe

cyge6Hoe peuleHile Afiv npa1tAnbHblfr aAM14Ht/crparilBHbtX arr nogo6Ha 3aAaqe co3-

AaHVA npaBuJlbHoFo 3aKoHa B paMKaX KOHcTt4Tyl-{1lt1. KaK HeIbStl nyreM TOtlKoBaHhff

r43 KOHCThTT_II4h BbtBecTh npaBilJtbHbte SaKoHbl, TaKXe Helb3tl nyleM TOJIKOBaHfic

BbTA3CTH H3 3aKOHa npaBL.llbHble Cyge6Hble pegeHL1fl. Pa3yVeerCr' MeXAy alt MA

4B}|}'. lH cHrya4hfiMt,1 eCTb pa3HLlqa, Ho oHaILlLxb Koflt4L{ecTBeHHaql a He KaqeCTBeHHafl.

S ,apasF ix l l acocTohTBTOM, r {TOBMaTephanbHo-npaBoBoMCMb lc f l ecB f f3aHHaCTD
3aK:HOl^arertl HaMHofo MeHbule, t.{eM cBfi3aHHOCTb CyAbM, t{TO nph npaBortsoo't3-

C-e 3aKOHoLaTenb 6yger HaMHOTO CBO6oAHee, qeM Cygbc. HO n Cygun fits.i ' l f i3Tc;

POCCfi I;1CKI,{IZ EXETOAH'iK iFOP:/,
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npaBorBopr-leM, 6yAyril4 orHocrlTerbHo cBo6oAHbtM B OcyqecrBneHVtA AaHHOh
$yuxqurr,r. lzlueHHo noeroMy co3rqaHile LAHArABtAAyanbHoil HopMbr B npollecce peaJrn-
satrAtA npaBa, r!,e paMKh HeKoeil o6qeil HopMbt HanoflHffrorcn coAepxaH4eM, TaKXe
ecrb OyHKLlvA Bonv. lzlcupquleflbHo noruTr,lKo-npaBoBbtM 3HarleHilev o6na.naror
Te (HayqHble) KoMMeHTapw, c noMou_lbto Koropbtx noAAepxuBaercff AeffTeflbHocrb
no peanil3allr4l,4 3aKOHOe. nOAO6htSte KoMMeHTaphh MoxHo cpaBHilTb c 3aKoHoAa-
TerbHblMt4 lAHtA[IAarvBaMu, oro - nonbtrKr4 oKa3arb eos4eilcraue Ha ocyulecrBre-
Hhe npaBorBopqecKoil Qyurqrn cyAaMH v aAMt HtA}rparrBHbtMr/ oprauaur. f lo-
cKon bKy n pL4 npu M eHeHVtA 3aKoH oB Heo6xogfi v o ycraHoBn eH u e coorBercreyoule i l
paMKfi, B npe,qenax roropofr AonxeH ocraBarbcr [99] npasonphMeHilrensnuri ar1
To sAecb ocraerc9 Mecro !,nq no3HaBareluHofr AeffTenbHocru. Ho Mbt hMeeM Aero
He c no3HaHueM no3hrt4BHot-o npaBa,  a c no3HaHf ieM hHbrx HopM, Koropbte Moryr
oKa3arbcff sagefictaoeaHHbtM!4 B npoLiecce npaBorBopqecrBa, - c HopMaMil Mopa-
n4, cnpaBegrnBocrt4, coqharbHbtMh LleHHocrHbrMt4 cIDKAe1nflMv1, KoTopbte o6urqno
o6osHa,.tarcr 6pocrrvn croBaMn <HapoAHoe 6raro,, <rocyr,apcreeHHuril t4HTepec),
<nporpecc> tA r. n. O 4efrcraurellbHocrl4 h onpeAefif iMocn4 TaKhx cnoB Herb3q Hl4-
qero cKa3arb c roqKl't speHrff no3urt4BHoro npaBa. B gaHnov acneKTe nogo6Hute
onpeAeneHuq Moryr 6utrs onpegereHbr rolrbKo qepes orpLll{aHfie: oro raKre onpe-
AefleHhfi, Koropble He BbtBo.qffTcff hs caMoro nogilThBHoro npaea. no orHoLueurn
K no3Llrl4BHoMy npaBy ycraHoBneHLre roro vnn tAHoro npaBoBoro arra ceo6oguo,
r. e. HaxoALITCF B CQepe ceo6o4noro ycMorpeHilR npH3BaHHbtx K ycraHoBfleHho
TaKklX aKTOB LlHCTaU4Uil, KaK ecril 6sr nogurueHoe npaBo caMo rn,enerilpoBa.no ,4M
HeKyo MeranpaBoBylo HopMy Hanogo6re Mopanfi Hnh cnpaBe!,Jrr,4Bocrl,4. Ho eclr
6u sro AenerhpoBaHhe hMero Mecro,  To AaHHaq MeranpaBoBaf l  HopMa npeo6pa-
GoBaracb 6ur  e noehrhBHo-npaBoBylo HopMy.

39. hnnpsue npaBoBofi onpegeneHHocru

Iexaulee B ocHoBaHr14 TaK HasbrBaevofr ropilcnpyAeHLlr/h noHernfi npegcraale-
HHe, COTIacHo KoTopoMy To'|KOBaHL4e eCTb nO3HaHfie no3rlTLtBHO|-O npaBa il noSToMy
ecrb npouecc BblBeAeHhff HOBbIX HOpM r13 yxe CyulecrByrou_{hx, TaKXe orKloHsercq
' lL lcrbtM yqeHheM o npaBe.  3ro yueHue onpoBepraer  MHeHre,  cornacHo KoropoMy
nyreM MbilrneHr.lF Moryr 6utru gaHoeo cosp,aHbt HopMbt. .[,anuoe MHeHre, B KoHeq-
HOM Cr{ere, npoLl3BOAHO Or nolpe6Hocrt4 r{eroBeKa npegcraBnffru ce6e npaBo KaK
nercuit reepguti rtopq.EoKr roroputi BcecropoHHee onpeAenqer qenoBeqecKoe nc-
BeAeHre,  oco6eHno,qef lTerbHocrb npaBonpLlMeHHTerbHbrx opraHoB (npex4e ecei -o
cy.qoa). CvrlaetcR, rro Qynrqrs rarofi AeerenbHocr!4, BKrhoqan [100] roJlKoBaH..a.
cocror4T tlt4Ulb B HaxoxAeHilf i lDKe CyulecrBylou_{4x HopM, KOTOpble MOF\T 

'a=-r= 
ci-=-

pyxeHbt ro lbKo r - {epe3 ocoourf i  npol lecc.  Pevu rger  o6 u lnosun npae cs l i :  : - t r=-=-
r reHHocrt4,  Koropyhc rpap,L l t j r , loHHaH TeOpklF npaBa,  cosHa:er i : i - i3 ;1; ;1 :3: t :3-?-- -_
cTpeMfiTcff noA.qepxaTb.
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roBopqr, He npeAycMorpen Ha eror cnyqail oco6oro npeAnucaHnn' !1n6oil npaBo-

aoil cnop cocroyr B ToM, Lrro oAHa cropoHa BbrABuraer nporl4B Apyroil cropoHbl rpe-

6osaHue;  yAoBneTBOpeHVe vnv oTKt loHeHue TaKOTO rpe6oaaHun 3aBrchT oT TOI-O,

ycraHaBflr4BaeTcg nnL4 HeT cooTBeTgTBylou{afl npaBoBag o6ssaFlHocru e saKoHe' r ' e'

sAefrcray loule i l ,npnHleHuvoi lK.naHHoMyKoHKperHoMycnyl la toHopMe' l locronury
TpeTbero He.qaHo, peueHi le B nonb3y to i l  unn rHoi l  cropoHbl  BCerAa BO3MOXHO Ha

ocHoBaHnfi saKOHa, T. e. qepe3 npuMeHeHHe 3aKOHa. AeficreyFcu-tnfr npasoeofr no-

pnAoK nphMeHffercfl r,r B cnyqae oTKIOHeH/ff rpe6oeaHun' l- lpaeoeoil nopqAor o6s-

3btBaeT lngei l  K COBepueHHO Onpe! ,eneHHOMy noBeAeHi l rc ,  HO B AaHHOM Cnyqae

AenaeT 3TO, npeAocTaBrflH CeO6OAy no oTHOLxeHUlo K npaBoeoil o6ggaHHOCrr' f lo

o rHo t reHu toKToMynuL \y ,Ko ropoe rpe6ye ro rApy ro roHeo6ycnos reHHo l=onpaBo-
B b l M n o p g A K o M n o B e A e H h ' l , 3 T o [ p y r o e ' l h l l o h M e e T s a K p e n n e H H o e B n p a B o B o M
nopqAKe (npaBo> Ha HeBblnonHeHue noAo6HOrO noBeAeHi lq '  -  (npaBo> B CMblc-

fle hlpr,1p,r/rlecKfi rapaHrnpoaauHofi ceo6oAur. f lpaaoeofr [101] nopnaoK cop'epxur

e ce6e npaBt{J]o He roJlbKo o roM, t{To HeKTo o6ssaFl K onpe's'eneHHoMy noBeAeHhto

(nocKonbKy oTKa3 oT TaKOTO noBep,eHrtl cJl)DKhT yctloBTleM ,[,nH cneqhQtilqecKoro no-

cIeAcTBilq npaBoHapyueurn), Ho t,4 o ToM, t{To ecnr HeT o6RsaHHoctt4 < Aefrcrefi lo,

To ecTb cso6oAa coBeplxaTb vUlV He coBepuaTb TaKOe geilcrene' f logo6nan Hera-

TVtBHafr HOpMa nprMeHReTCtl B OTKa3HOM pe[XeHhH, tAe OTKJIOHtIeTCn rpe6OsaHre

o c o B e p l x e H u h n o B e A e H i l f f , K O T O p O e H e B M e H s e T c R B K a q e c T e e o 6 f l s a H H o " t ' _ _ . . _
Eclu npu 3TOM B HeKOTOpblx cnyqaf fx  roBopFT O HeKOeM "npo6ele ' '  TO 3TO, He-

cMoTpF Ha IOXHOGTb BblpaxeHLlff, He o3HarlaeT TOrO, t{To r43-3a oTcyTcTBt/tl HopMbt

pell leHile 6yger norhllecKu HeBO3MOXHUtna. "f]po6el> O3Haqael t{To HeKOe nort4-

qecKL4 Bo3MoXHOe pel1eHfie, yAOBneTBOpsloUlee hnh OTKJlOHslOUlee rpe6OeaHre'

Moxer BocnphHr/Marbcn nph3BaHHor4 K nprHqruo raKoro peueHhg (T '  e.  K npuMe-

HeHhlo saroHa) rHcrauqNe* KaK Ctll i lLUKOM Hellelecoo6pasHoe tAnv cnvlunKoM He-

CnpaBe,g,nhBOe. OHO KaXSTCF CTO1b HeqeleCOO6pa3HblM t4Ih He6npaBeAtlt4BblM' t lTo

AenaercgAonyu - l eH f i e , t l r osaKoHoAarenbHenoAyMano 'qaHHOMCny l l ae 'aec lu6u l
i loAyMafl, TO peuufl 6ut Aeno [HaLle, qena Ae.no AonxHo 6utru peuleHo Ha ocHoBaHtlt4

saKoHa. Taroe AonyuleHne MOXeT 6Utru eepHslM ultl noxHblM - ero hcTl' lHHOCTb,

KaK npaBhno, aoo6ule He.s,oKa3yeMa. floAo6Hoe Aonyr rleHue MaroBpa3yMfiTenb-

HO no oTHOt"IleHhlo K KOHCTr4Tytl, l4oHHO yCTaHOBIeHHOil o6gsaHHOCTt4 npilMeHqTb Ty

iroct"ty, Koropan sarrff lecrn i l3.[,aHa 3aKoHo4arereM' a He HeKy]o HopMy' KOTOpy]o

3ii r,, lof 6ur, eeponrHo, r43.n,aTb. lzl tot saroH, XOrOpsti npaBonpHMeHhTel[o KaxeTcF

i,,3xl1ld. TaKXe goJIXeH 6Utrs npuveHeH, He3aBhCt4MO OT TO5O' ttTo oAHl4 cqhTaloT

-a{:;-i 3aKoH AypHbtM, a ApyrfiM oH KaxeTcc xopoultlM, Tar HasgteaeMblfi "npo6el>

3 3 - 5 - e q T o h H o e , K a K p a 3 n u q u e M e X A y n o 3 L l T t 4 B H b l M n p a B o M f i H e K f i M n o p q A K o M '
<:-:c=r,-t [102] cvr,rraeTcF r|yquurvl, 60ltee cnpaBeMhBblM h npaBHtlbHblM' Toluro

:: ::e; Tor-c. rlro ra<oi nopFLoK nepeHoctlTcq Ha no3L1Tl4aHstfr npaeosoil nopqAor'

=::l-:eiHeh,r yCTaHaBIfiBaeTCfl lor vlJ1t UtnOfr UeAOCTaTOK l'1 yrBepXAaeTCfl HaIMttUe

: -:!.r :-reK.3ero npo5ena. Pasyr.,, leercR. ecjlkl TaK noHilMaTb cyulHocTb npo6enos' ro

: -3: , f : - : .  qro rarof t  npo6en He MOXer 6stru sanolHeH c noMou- lbto TonKoBaHUff '

3-::= 
.: l iKe5aH!4e !-ie BH!]onHRer @yHXqrarO npriMeHeHfiff TOnKyeMOi HOpVut - Ha-

:i:::- :a<as H3pt.la i icK-r]nltaeTctl lJlg TOI-O, qro6ul Ha ee MecTo nocTaBhTb rlytl-

-]\t, 5:::e:pa3'1j,bH-\lc:d CnpaBegnhBylo HopMy; Kopoqe' Artl rol-o qro60t BBeCTH

r:--::r.f i  -3a=3ncj; ' i : ' !eH'drej' lei '1 HOpMy' l- loA ahAov BOCnOTHeHMn npo6ela rc-

| : : -z= _: l ] ' .a  npsl ie3ce npHMeHeHHg npaBa oTMeHFeTcf l  h  3aMeHffeTcq Hoaoi .

t$'
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3ro -Qmrqnn ,KoTopo i l oco6eHHoqacTono f i bsy }oTcqBcnyL |a f lX ,Ko rAa ' l e ra f l bHoe
fisMeHeHile o6uleft HopMbl no TeM Uflt1 t/HblM npuqhHaM oKa3blBaeTcF CI|OXHbIM tlJlt4

HeBO3MOXHbTM; Hanpr4Mep, KorAa peqb H!,er o6 o6uqae' KoTopbli l Boo6ule He MOXeT

6urrs ngvreneH c noMou-lbt6, pauhoHarbHoFo npoqecca, ru6o rorpa AeicrBylou-ttl i l

3aKoH cr{uraercF hMe}ou-{t/M cBguleHHoe ulvt 6oxecrBeHHoe npoklcxoxAenlle, r|/6o

KoTAa 3aKOHO4areluuutfi annapaT no KaKuM-To npultlhHaM HeBO3MOXHO ilnh SaTpyA-

HilTerbHo nphBecrLl B AercrBre.

41 . Tarc Ha3HBaeMHe rexHu'tecKue npo6enu

Hapqgy c npo6enavh B r!rlpoKoM CMbicj. le BblAeIclcT raKxe TexHuqecKLle npo6e-

Ibl. BO3MOXHOCT5 TaKfiX npO6enOs nph3HaeTCR AaXe TeMfi, Kro c nO3hTABt CTCKt/'x

no37lr-1rl i l  OTpytqaeT CyUlecTBOBaHue HaCTOfiU{HX npO6eIOB; Cril lTaeT6s BnOIHe Ao-

nycryMbtM 3anonHeH;e grhx npo6eroB c noMou- lbto ro; lKoBaHHH' n0. l l ,06Hute npo6e-

Jtbt AoJtxHbt hMerbcs TaM, rAe [103] earouoAareJlb ocTaBflf leT HeyperynhpoBaHHblM

HeqTo TaKoe, qTo oH AOTXeH 6Ull yperynhpoBaTb, ecJlh B 3TOr ChryallLlh TexHhqe-

cKyl B9SMOXHO 6btno 6u npll,aenilTb 3aKOH. XOtff TO, qTO 3Aecb o6osHa'laerctl KaK

TexHuqecKLli l npo6el, RenRercc nr,r6o npo6enoM B I4CXOAHOM cMblCIe gTOrO CnoBa

( T . e . p a 3 n i l q L l e M M e X A y n o 3 h T t 4 B H b | M n p a B o M f i X e I a T e I b H b | M n p a B o v ) , n n 6 o H e .
onpeAeIeHHOCTbto, KOTOpaff cBtl3aHa c paMoqHblM xapaKTepoM HOpMbl' f lpo6elu'

nepBoro po.qa Bo3HhKa}oT B ToM cnyr{ae, KorAa, Hanpl4Mep' 3aKoH HopMhpyeT 069-

3 a T e n b c T B e H H y t o c n n y K y n n H - n p o A a x i l ' H o n p h S T O M , K a K n p h H R T o r o B o p t , 4 T b ' H e
onpeAeJ.lqeT, rro 6y,qer HecTr4 pr,lcK cnyqaianoh ru6enh B Cnyllae, ecnil nporEaHHaq

Belub 6es BilHbl cropoH 6yAer yrpaqeHa nepeA MoMeHroM nepeAalli l" Ho 4elo ryr

H e B T o M , t . { T o 3 a K o H o A a T e n b n o e T o M y n o B o A y ( H i l q e T o > H e o n p e , 4 e n F e T , _ 3 a K o -
HOAaTenb He onpeAelfleT, L|TO npoAaBeLl 6y,qer ocBo6oxAeH Or O6nsaHHOCTh no-

cTaBi lTb TOBapbt  hnH npeAocTaBuTb BO3Meu{eHne.  TaKoe onpeAeneHhe,  oqeBi l .EHO,

cl{t{Taercq xerarerbHbrM AIfl Toro, KTo yrBepxrnaer HamAque sAecb <npo6era>, Ho

o6 srov onpeAeneHuLl COBepueHHO He H)DKHO SaAyMblBaTbcq Anq Toro' t lTo cAe-

JlaTb 3aKOH nphMeHhMblV. 9rO KaCaeTCs O6fl3aHHOCTil nOCTaB'{Tb TOBap' B ToM Llt '1c-

re h B ynoMffHwoi cvryaL\t tA, To 3aKoH He Aenaer 3Aecb HLlKaKoro ucKJltoqeHl/19

L1 reM CaMblM onpeAenqeT, tlro pl4cK cnyqailuoh rvt6enh Hecer npoAaBel{' [1po6elul

BTOpOTO poAa BosHt4Ka0T B CtlyLlaFX, KOrAa 3aKOH Onpe!'eJlqel cKaxeM' Llro HeKMfr

opraH AonxeH 6utru coseaH nyreM sul6opoa, Ho He perynfipyer npaBuna npoBen'e-

Hr4F Bbl6opoa. 3ro o3Haltael qro nro6aff chcreMa esr6opoe - nponopllHoiiarbHaF

frnH MaxopilTapHaff, orKpblraF unutahsas - 6y.Eer garcoHHoi' Oraercreei' isl; l  :a

ipoBeAeHhe esr6opos opraH Ha CBOe ycMoTpeFl t le  l loxeT onpeAen,r= :c l -3- i '3 !

:=.6cpoa.  Onpe4eneHre npaBun npoBeAeHnq =bl6coos nepeFa;3 ' ' : ' i :^^ ' :3- -^- t

: ; } :e ;H.  Ap\ , rof r  npHMep: [104]  sarorr  onpege; f ieT,  t . i . ] -c  -epe4 Ha|e ' - :1 . '  := : : , ,  - :=-

-:-i=-iccTrl Ko;ttrefyatrbHurfr oprau ynpaBfieF{Hg ic;x3: 6ur: ca::a! -=-"1'{ -:::-

t3-3.€; r1€t , ,1 .  14 ts  TO Xe cal" loe BpeMq ycTaHa3la3aS-r .  i ;3  :33:Ce-,a-3: '== ' " :==- :=

- . - - ' : ,1  (c ; renlaJIbHUl ' l  opraHoM ynpatsteHl ' { ; '  3 : :c= 3?{ :1 ; " ' :=-= : :  -_: : : " ' -  - :

- : : : - ' l  C33=13? i raHrCi3 Opi-aHa BTOl i {  C; ly{ae 'K ' - ' :?e- :e; : -  
-33: : : : : -="- :  3-- i

- : : 1 . ' 31 } : e  - e ;b3F :3 l gaTbTOT C i , ' l b l c j l ,  qT3  Eo j ] ' , l  
- z? '=3=a -3 i> - -=  

"= t : - -  

- :  
- - - - -

1 :1 ,  : - : = : f  c33CEa  <c j . ] ne l -HaJ . l bHo lo  opaa :a  i * ; i : a3 " -e - ; rF  i ' , 1 -= :3? { ] - -=  t ' r  l r " i ' =  ; * -

- z r - : l l  j cp l . { ' c  c l ; ; o l . {T  B  ToM.  t l r o  gaxe  3  3 ' J } ' r  3 i l r t 23  <= : := - i = - - - - i '  : = -= ' -

- : : t n= ;  
i ; r :  cassaH  e io  npe ,qceAaTene t . l .  t 4 ; i aq3  cn  3 : : a . - e :=  

^ r i r : r x ' : - : : r ' l - - l

r1
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QyHrqroHrpoBaTb. Ho sAecu HeT HHKaKoTO "npo6ena". BeAs saKOH XeflaeT, HTo6bl

KolrrerualbHHft opraH ynpaBneHt4q 6stn CoseaH npeAceAaTeIeM, AaXe ecnh y gToro

opraHa Her npe4ceAarens. Ecnr 6ut 3aKoH He npeAycMaTphBan nopqpKa GosblBa

Konnerilar|bHoro opraHa B STOM CIyqae, TO nlo6oil CnOCO6 CO3blBa 6Utn 6u SaKoH-

HbtM. Ho 3aKoH AnF AaHHoro cnyqaff onpe4enqer HeqTo Hepa3yMHOe. TaKoe He ilc-

KJltolteHo, c yileroM Toro i{To 3aKoH co3.qaH qe'|oBeKoM. Hopua MoxeT TaKXe uMeTb

h 6eccMucneHHoe coAepxaHHe. Ho HhKaKoe ro l rKoBaHf ie He cnoco6Ho cosgaruAnq
TaKoil HopMbt HeKt i l cMbtcl. C nonaou-lsro rorKoBaHus Lt3 HopMbl Herb3q ,43Breqb

TOrO, Lrero a nef i  paHee He 6blno.

42. llpo6enbHae reopus saKoHo4arenn

Xorn npo6eJrbt B saKoHe reoperhqecKL4 He cyu-lecrByl3T, Ho saKoHoAarerb Moxer

nOA BnhqHheV rOi l  VI IA VHoi l  nOXHO* Teopl l r i  npe,qnOnaraTb CyUlecTBOBaHHe (npo-

6eros" .  Ho ev "npo6ef lb l> 6yayr  HHbtMt4,  qeM hx,  BepoqrHo,  [105]  nonuvaer caM
3aKOHOAaTenb. 3aKoHo,4aTe;ib Mo)<er BBOF,rTb onpeAeneHran (ua npaKThKe 3To cny-
qaeT6ff HepeAKO) .S'rtc Cnyqan, KOrIla B 3aKOHe HeJIb3tl Hailrn HuKaKOTO yKaSaHMF, -

HanprMep, KaK B cT. 6 Aecrpr,rficKoro FpaxAaHcKoro yIoXeHfiff 14 B cT. 1 Llleefr-

LlapcKoro rpaxAaHcKoro ynoxeHyn. Ecnu 3aKoH - ra xe BbllueynoMtlHyraff cr. I

lJJseilqapcroro rpaxAaHcKoro ynoxeHilff - yKa3blBaer Ha ro, t{To B cnyLlae (npo-

6enao cyAbg AonxeH nphHqrb raKoe pellreHhe, KaKoe oH nphHqr 6bt, ecnfi 6sr 6stn
3aKoHoAareJteM, To oTo o3Haqael Lrro B Tex cflyrasx, FAe 6yrsanuHoe npfiMeHeHile

3aKOHa npeAcTaBnFeTcfl cyAbe HeAonycrrlMbrM, cyAbF ynpaBoMotlt lBaeTcfi nphHffTb
peueHile, 3aMeHflc 3aKoH cBo14M co6crBeHHbrM ycMorpeHheM. Xopotiltt i l  gaKoHoAa-

Terb He 6yqer orKa3btBarbcn or BHeceHilff Heo6xogr4Mbrx LtgMeHeHrf B 3aKoH B rex

cryr{aqx, Korr,a ororo rpe6yhcr o6croflTenbcrga. noeroMy 3aKoHo.[,arefib AonxeH
[3HaqalbHo cr]t/Tarbcff c reMil Oarrauu, Koropbre oH He npeAycMorpen n He Mo[

npeAycMoTpeTb, nocKonbKy Co3,[,aBaeMbte rv o6u1ue HopMbl Moryr r4MeTb B Bt4Ay

TolbKO Cpe!,HeCTaThCTLlqeCKue Cnyqail. 3arOHOAarenb AaXe He MOXeT OnilCaTb Te

Clyl{ail, Anfl KOTOpbIX AOnyCKaeT, 9TO nph t1X HOpMl4pOBaHIAt/1 Ha eTO MBCTO BCTaHOT

npaBonpuMeHilTenb, - ecryvl 6u sarosoAaTelb Mor 6u npegycvorpeTb oTt/ cnyLlar,

To He noHa4o6unact 6ut u cava raKan gaMeHa. 3aKoHoAarenrc He ocraercq HLlqe-

ro hHoro, KaK no3BofiLlTb peuaTb TaKVe cnyqaH npaBonphMeHhTelo, ,qaxe nepe!,

nfiUOM Her36exHoil OnacnocrL4 TOrO, qTo npaBonprMeHhTenb 6yAeT AeilcrBOBaTb
KaK Aererhposannutft saKoHo.D,aretlb, qTo oH 6yAeT peuaTb no cBoeMy ycMorpe-

Hhp Te Aefla, B KOTOpbtX t43HaqanbHbtfi 3aKOHOAaTeIb fiMeI 6ut e eugy npLiMeHilTb

NsAaHHstil L1M 3aKoH. EcrecreeHHo, tlro nph raKoM noroxeHhLl Aer craBilTcq no.q

coMHeHue nphHqhn saKoHHocTt i  npaBonpHMeHf iTenbHOi l  Aet lTeIbHoCTt4,  paBHo KaK

H AeircrBr,{TerbHocTb o6u-lhx HopM, t43AaHHblx !,nq npHMeHeHhtl L{epe3 cyAbl f i aA-

r,,rnHt4crparHBHble opraHsr. [1pn sToM co3AaeTcq onacHocTb nepeHeceHhF 60luueil
qacrh npaBgTBopqecrBa OT 3aKoHogaTeflf l K [106] hHgtaBH.EyaJibHoMy f' lpaBonph-

r,{eHhreno. Arq roro qro6u MhHTrMh3t4poBarb raKy}o onacHocrb, npaBoMoqhe He

rrpuMeHffrb 3aKoH $oprury.rrrapyercq raKhM o6pa3oM. qroSut npaBonpfiMeHfirelb He

oco3Hajt Toro HcKnloqHTeJibHoro npaBa, KoTopoe euy $aicrnsecKfi npeAoGTaBIei-{o'
i- lpasonplrveHilTenb AoflxeH BepHTb B To, Lrro oH Moxer orKa3arbcfi nphMeHffTb 3a-

Koii TOtibKo B Tex cHryaqhffx, B KOTOpbtx 3aKOH He MoxeT 6blTb npLlMeHeH - nocKonbK)-

Cai,r 3aKOH He CoAepXHr s ce6e BO3M6XHOCTH nphMeHeHhff K AaHHblM CHryaLlHFr't.
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[ lpaeonprnaeHtlTenb AOnXeH BephTb B TO, qTO oH CBO6O.n,eH TOnbKO TOrAa, Kor!,a

,[,efrCTByeT B KaqeCTBe 3aKOHOAaTenF, HO He.l],yMaTb nph oTOM, tlTO OH MOXeT BCTaTb

Ha Mecro 3aKoHoAarenF' t lTo6H vcrt/I{a - o roM, Llro oH cBo6oAeH Bcrarb i l Ha Me-

cTo 3aKoHoAaTenfi - ocTaBaracb cKpblTofi oT npaBonpfiMeHilTeflR, ero Bo33peHhq

3areMHttlorcs Qt KLI eil (npo6ena). era cosHarenbHo ttttt/ Heoco3HaHHo co3AaHHag

QopHayna uMeeT B Bt/Ay HaMepeHHyto Lienb 3aKoHoAarenfl - cAenarb TaK, qTo6bl

npaBonphMeHilrenb ToJtbKo B oqeHb peAKfix cnyqaffx nollb3oBaflcff npeAocTaBIeH-

Hofi eMy cBo6oAofr He npuMeHnrb 3aKoH B KoHKperHbrx chryallhnx. Oro Aocrrraer-
cfl qepeg o6ocHoBaHre cyulecrBeHHoro pa3rLit{r4q, Hacrogulero <npo6etta> MexAy

3aKoHoM 14 co6crBeHHbtM npaBoco3HaHheM cyF,bli1, qro6ut cyAbe Ka3arocb, t{To 3a-

KOHOAaTeIb He 3axoren perynhpoBaTb ry chryallu|ic, Koropaq ocTalacb Heyperynfi-
poBaHHoil B gaKoHe, Ltro gAecb orcyrcrByer rorhqecKaq nocbtrKa Artl SaKrloqeHrltl
oi o6u-lero K qacrHoMy (nto6ofi aKT npriMeHeHhe 3aKoHa npeAcraBnffer co6ofr raKoe

saKJlor leHhe),  Ta< Hae urBaeMbr i  <npo6er B gaKoHe> ecrb rnnhqHo f iAeol lor t lqecKaF

Qoprvry la.  To npurveneHhe gaKoHa, Koropoe B AaHHoM cnyqae FBf lnercc HeqeJleco-

o6pasHbtM c roqKr4 3peHL4F npaBoBoil noilvrt KV (vro oqeHneaercn no ycMorpeHt4to

cy4sr,r), npeAcTaBngercq HeBo3MoxHocTbto c rotlKl4 SpeHfin norhKv npaBa.

[ 1 07] Vll. Mero.qst npaBorBopqecrBa

43" @opua npaBa u Qopma rocy4apcrBa

VqeHre o cryneHrlarov ycrpoicrBe npaBoBoro nopfiAKa noHhMaer npaBo B ero

.qBLtXeHfih, B noGTOttHHO O6HOanq]OUleMCfl npollecce CaMoBOCnpOhSeO.4Crea. 3ra

Teop4R flBrnercn ArHaMilHHoi, seM orrr4qaercq or crarhqHohteopuu npaBa, Koro'
pafi nbtTaeTcfl paccMaTphBarb npaBo, ero,neicrellTenbHocTb, npeAerlbl AeilCreils
6es omngrt l  Ha npoqeccbt  caMoBocnpoi l3BoAcrBa npaBa,  B qeHrpe npo6nevut

AUHaMil3Ma npaBa cTot4T Bonpoc o pasnilqHbtx MeToAax npaBoTBoptlecTBa, rHblMl4

croBaMn, Bonpoc o $opr',tax npaBa. Ecnh e KaqecrBe ocHoeHofr @yHrrlrau npaBoBoil

HopMbt npusHaTb To,  t l ro  oua o6qsuteaer nogef i  K onpeAeneHHoMy noeepeurrc (4 ln
qero HopMa cBg3btBaeT c npoTLlBHbrM noBe.qeHf ieM aKT npLIHyXAeHVn, TaK Ha3blBa-

eMoe nocnegcrBue npaBoHapyueHLl f l ) ,  Tor ! ,a Mbr nof lyHaeM 6asoayo nepcneKTTlBy
h B ee paMKax MoxeM cyAr/.Tb o npaBoTBopqecTBe: sap,eilcraoeaH.rlf i o6qsuteaeN/uti l
repes npaBoByto HopMy qefloBeK B co34aHfik1 erofi o6qsHealouleil eFo HopMbt t4tlrl

Her .  ,1HbtMt1 croBaML4, Bonpoc 3aK.noqaercn B ToM, cBR3aH nv aKr o6ngsteaHLaf f  c  Bo-

tefr ,tenoBeKa, AIit Her, BogMoxHo, Aaxe nporr4Bopel{a erofr eole. . l,aHHoe pa3ril-
qHe o6ut , l t lo  o6ogna, lanr  qepe3 nport4BonocraBreHhe aBToHotv ' l r t l  H rerepoHot ' l t ' ih :
yqeHhe o npaBe B ocHoBHoM Hcnolb3yeTyKa3aHHoe pa3nht{ f ie  e [108,  c5] :acT'" l  i -c-

cyAapcrBeHHoro npaBa.  3gecs raKoe pa3nuqhe npcf l3 t inercf f  B ! ,e , r3: :1; ' i  : ia  n.3)"a-

<parrqecKhe h aBToKparrqecKrie rocyAapcrBa, cecnydll iKtl ; l  l '1oHa px"," F=;-;;=>

;{cToqHt4KoM rrp14Bbtr iHot-o pasrpaHHqeHf i f f  Qopu rcc5rggpgt-a.  X:r ;  13.  : .3  1 '2: , ' -

:,raeTcfi noA oopvoil rocl'4apcrBa, BblcrynaeT ;;Ll Lil > ccc5i; : ' t ;: 5 3;:: 3-,: 3:" : : c l" ;

: paBa .  hveHHo @opr *a  npaBa ,  r .  e .  Merog  npaBorscp ' i ec r=a  -a := : -= i  : - . . - 3 - , '

:paBoBoro nopf iAKa" saKpenrf iercf f  B KoHcTt4ry l - !14x.  C nc: . t :  .=- :  - i - - , '=  l l l1" '=
-ccy! .apcrBa 0603-a=aercf l  yperynf ipoBaHHbl i l  <cu:r ;11 - , ' .= , ' .  

" '=- : -  
:==-=- , '=

:5i.t1ttx HopM. Eclu noq qopuoil rocyAapcrBa noHi' i l ;{arb r:;:?:: {:-:: '--.-, '-: ' .='
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rocyAapcTBo (B cMbrcne QopMbr rocyAapcrBa) oToxAecTBflqeTce c KoHcrhryLlhevl
KaK OopMofr cosAaF{Llq o6u]hx npaBoBbrx HopM. Taroe paccyx.o,eHhe noKohrc9 Ha
nphBbrrrHoM npeAcTaBneH4u o npaBe KaK Bcero nilub o cl4cTeMe o6ull4x HopM t4 He
npnHLlMaeT BO BHr/MaHhe TOI-O, qTO B npeAelbr npaBoBoro nopF.D,Ka TaKXe nonaF,aeT
tA{r.:t'/Bt/.EyaI|vsaLjxn o6ulHx HopM, ABhxeHhe oT a6cTpaKTHoil K KoHKpeTHoil npaBo-
Boi HopMe. OroxAecrereHNe Qopvur rocy.qapcrBa c KoHcn/ryqAeil norHocrbto co-
oTBeTCTByeT npeApaccyAKy, cornacHo KoTopoMy npaBo 3aKnloqeHo B 3aKoHe. l-lpo6-
nenaa Qopvbr rocyAapcrBa KaK Bonpoc o MeroAe npaBorBopqecrBa npoqBnnercn
He TOnbKO Ha ypoBHe KOHCTLITyLlh14, He TOTbKO Ha ypOBHe saKOHOAaTerbCTBa, HO
n Ha Bcex cryneHffx npaBorBopqecrna, e oco6eHHocrl4 B pagHoo6paaHstx cnyqaffx
co3AaHfiff hHAhBr4AyanbHbrx HopM: aAMhHr/crparuBHbrx aKToB, cyAe6Hbrx peueHufi,
cAenoK.

1109144. I1y6nuunoe u .tacrHoe npaBo

B ravecree oco6enno noKa3arenbHoro nprMepa Mo)KHo nphBecrr  ocHoBono-
raraou-{ee Arn chcreMarvzaL\tAtA coBpeMeHHoil Hayru o npaBe AeneHue npaBa Ha
ny6nuuHoe il qacrHoe. lzlseectHo, qro Ao HacronuleFo BpeMeHH Ht4KoMy,n,ocrarot{Ho
yAoBfiereopr4TenbHo He yganocb npoBecrLl gro gereHhe. CornacHo caMoMy pac-
npocTpaHeHHoMy Bo33peHrlo peqb ,4Aer o pasnvv'ylvl, B npaBooTHoLUeHhflX: TaK, Anff
qacrHoFo npaBa xapaKTepHo orHor.leHLle MexAy paBHonojroxHbrMLl, lophAt4qecKh
paBHbrMLr cy6uerral,rr , a ArrA ny6rlrvxoro npaBa - orHorleHhe MexAy Bbtue- H Ht/-
xecroffu-p4MN cy6rerraMh, T. e. TaKoe orHoueHhe, rAe op,r,rH rs cy6rerroB hMeer
66nsuyro FcprrAr4qecKyro l-r,eHHocrb, qeM lpyrofr. Tunuquo ny6rrvHo-npaeoeutv 6y-

Aer orHolueHfie Mexgy rocyAapcrBoM il noAAaHHbrM. B ra,rectee qacrHonpaBoBot-o

o6osHaqaor raKoe orHoueHLre, Koropoe RB.nqercn orHot-ueHheM no noBoAV "npae,
B y3KoM cMbrcJre oroFo croBa; oHo nporuBonocraBflffercn ny6ruqHo-npaBoBoMy or-
HoLUeHilo, T, e. orHolxeHilto no noBoAy <Bracru>, <FocnoACTBa", O6utqHo ,n,ereHile
npaBa Ha ny6rrrHoe il qacrHoe ilMeer reH.qeHLlulo ccbrrarbcn Ha nport4Bononox-
Hocrb Mexgy npaBoM h HenpaBoBoil nu6o nonynpaBoBofi eracruto, e oco6eHnocttt
MexAy npaBoM il rocy4apcraov. Ecnt BmnAerbcn h noHnrb, B LteM xe, co6ctaeH-
Ho, cocror/T To, r{To gaer oAHoMy cy6lerry 66nuuyto roptl4t4qecKyto t-teHHocrb,
.rro o6ocF{oBbrBaer noAqhHeHue eMy Apyroro cy6lerra, To oKa3btBaercfl, t lro peltb
nger o pa3nvqw Me)KAy nopoxAaloult/Mu npaBo Qarravn. Peuanulrv xe pas-
fiHLrHeM 6yAer ro caMoe, qro rexur B ocHoBe AefleHuF Soptrl rocyAapcrBa. [110]
Eo.nsujaq opfiAhqecKaff rleHHocrb rocyAapcrBa, T. e. ero opraHoB, no orHoueHhlo
K rroA4aHHbrM cocrorT B ToM, qro npaBoBoft nopngor HaAerner ttt4t-I, KBarhQttuvt-
pyeMbrx B KaqecrBe rocy.qapcrBeHHbrx opraHoB (n16o HeKoropbrx 113 TaKux JthlL
o6u.r-{o Ha3brBaeMblx B;racrHbrMr4 opraHaMfi), cnoco6nocrun o6qsurBarb no.p.qaH-
Hbrx qepe3 oAHocropor-rHee Botreh3bgrBJIeHhe (npuxas). Trnnqustv nphMepoM B ny-
6luvno-npaBoBoM orHor.ueHHH 6yAer aAMHHHcrparusFtuil npHKa3, T. e. h3AaBaeMae
z,n,MhHHCTparHBHbrM OpraHOM rlHAHBHAyanbHafi Hoptda, Ltepe3 KoropyFo a-qpecar
HopMbr lopn4hqecKu o6ssueaercq r coo6pa3HoMy c npHKa3oM noBegeHhto. 3lo-
Irty nphMepy nporHBocTotlT T!4nilqHO qaCTHOnpaBOBoe oTHOLIeHfie - CFenKa' i i  3
oco6ennocrn AoroBop, T. e. co34aHHatt ilepe3 AoroBop a4t1&tABttryYal,bHafi Hopl'ta.
Koropafi topHAHLrecKH o6qsuraaer 3aKrnLrhBrrhe oror AoroBop cropoHbt K HeKoef.{}'
B3ahMHoMy noBeAeHuto. Eclu s4ecb o6geauHue cy6rexru yqacrB!'ror B cosAaHii{.f
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o6qsbrBaoulrx l4x HopM (e erov i l cocrollT cyu-lHocrb AoroBopHoro npaBorBopqe-
crea), ro cy6lerrst, o6n3anHbte B cfiny ny6rrvHo-npaBoBoro aAMLlH14crparrBHoro
npr1Ka3a, HhKaK He yriacrBytor B co3AaHhn o6qsueafculefr rx HopMbr. Oro rrnu.lFturi l
clyvail aBToKparrqecKoro HopMorBopqecrBa, ToF!,a KaK qacrHonpaBosoi goroaop
npeAcraBnqer co6oft nphMep flpKo BbtpaxeHHoro AeMoKparuqecKofo MeroAa npa-
BorBopqecrea. f loslovy rpa.qilLlLloHHaq reoprff coBep[ueHHo rot{Ho o6osHa.{Hna
HacrHonpaBoeyrc cQepy rar cQepy qacrnofi aBToHoMLlil.

45. bl4eonoruqecKae sHaqeHne Ayan usMa
MoKEy ny6nuunuM u qacrHHM npaBoM

Ecril ocHoeHoe pasnhqile MexAy qacrHbrM r ny6rr,rHsrM npaBoM BrAerb B pas-
JlIAetAtA [111] geyx MeroAoB npaBorBoprrecrBa, To raK Ha3btBaeMbte ny6lrvHste aKTbl
rocyAapcrBa - ToqHo raKL4e xe npaBoBbte aKTbt, Ltro r,1 cAerKr. gro npofiBrFercn
npexAe BceFo B roM, rtro BorehsbFBfleHhe, Qopvr.tpyroulee npaBoreopsu_lhil Qarr,
a o6oNx cnyqaflx Bbrcrynaer nhlub npoAorxeHueM npoqecca o6paeoeanrs rocy-
AapcrBeHHoil eonu. Ka< ao BracrHoM npHKase, TaK H B qacrnofr cAenKe Mbt hMeeM
Aeno c vHEt Bt/1qyafitA3at].tAeil HerOefr o6ulefr HopMbt: B nepBoM cnyqae ero aAMLI-
Hr,'tcrparfiBHsrfr saroH, Bo BTOpOM - rpaxAaHcKoe ynoxesue. f]oeroMy Her Hnqero
napa.u,oKcanbHoro B ToM, t{To tlt4croe yqeHHe o npaBe Llcxofir, lT t43 yHilBepcarH3Ma,
paccMarphBae Becb npaeonofr  nopeAoK KaK HanpaBnennsr i l  Ha raK Ha3btBaeMyrc
BOnto rOCyAapcTBa, ycMaTphBaq aKT rocyAapcTBa KaK B TOM, r{TO KaCaeTCn qaCrHoft
cAeflKil, TaK fi B TOM, t{TO CBfi3aHO C BJTaCTHbtM npfiKa3OM. B a<re rocyAapcrBa qh-
croe yqeHfie o npaBe BVAVT rcxogHurfr $arr npaaorBopqecrBa, o6ycroBnheanulufi
eAuHcrBo npaBoBoro nopffAKa. Tev cavsrv qrcroe yqeHfie o npaBe penqTr{Bt4st4py-
er Bo3BoAr4Moe rpaAilLlnonnoir Hayrofi o npaBe B paHr a6conornoro nporilBono-
craBreHne MexAy qacrHbtM n ny6l rvnstM npaBoM; AaHHoe nport /BonocraBreHHe
rpaHcQoprvhpyercs !43 BHeCUCTeMHOTO (r. e. nporuBonocraBreHilg npaBa L4 He-
npaBa, npaBa h rocyAapcrBa) Bo BHyfpticr,rcreMHoe. 3a c,ler oToTo rlr4croe yqeHile
o npaBe coxpaHfler ceoil craryc uaysnoi gvcwlnnvHbt, pa3pyti laq ry hAeororho,
Koropafi cBF3aHa c a6conrcruea1ueil paccMarpLtBaeMoro nport4BonocraBfleHt,tn.
B pav<ax raroi uheonornv nporhBonofioxHocrb ny6nmvHoro H HacrHoro npa-
Ba npeEcraBrffercrt rax a6conrcTHan nporrlBonoroxHocrb Bracru h npaBa nv6o,
no MeHbLUeil Vepe, rocyAapcrBeHnoil Bracrrl H npaBa. B cessfi c sTktM BosHhKa-
er  Bo3speHhe,  cot- racHo KoropoMy e o6nacrh ny6luuHoro npaBa (oco6enno [112]
a o6nacru caMoro norilTt/qecKfi BaxHoro - KoHCTHryqr4oHHot-o t aAMVHAcrparuB-
IDFO - npasa) nphHr-li lnbt npaBa ne geficreynr B roM xe cMbtcre w ctoil xe i lHreH-
srlBHOCTbrO, rJTo 14 B coepe qacrHoro npaBa, Koropyro crlhraor vtctuHuoh coepofr
:pa3a. B oTnu,rfie or erofi cQepur a ny6nuvnoil cQepe ocHoBHyro ponb L4rpaer He
3r'lJ-tbHoe npaBo, a rocyAapcreeHr-{uri l r, lHrepec, o6u-lecreeHHoe 6naro, Koropoe npH
=:ex o6croereflbcrBax AoJtxHo 6srrs ocyulecrBreHo. floerouy orHoueHhe MexAy
:5-i+eit uopuofr h npfiMeHstou-$4M ee opraHoM npeAcraBngercg HecKorbKo r,1HbrM,
--31.! B o6JlacrH qacrHol-o npaBa: ero He nphMeHeHfie 3aKoHa K KoHKperHbrM cnyqaqtv.t,
a c:c6op,noe npecneAoBaH14e rocyll,apcrBeHHoro hHTepeca rolbKo B paMKax 3aKo-
:a. a ts HcKtlloqhrerbHbtx ctyHagx, T. e. B cnyqae raK Ha3btBaeMoro vpesestvafrHoi-o
-3;OxeFihff. H BOnpeKH saKoHy. Kprrrvecxoe hccneAoBaHHe STor-o l lpcrfiBo:3-
::aa;ei{Htl AoKaSHBaer, HTo B LlenoM oHo He HMeer nuraroil ocHoBb; B fto3[,.1TrdeFicll
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npaBe. SOnee TOrO, AaHHblM np6Tt4BO1OCTaBIeHheM yTBepXAaeTCg, t lTO AeffTe1b-

HOCTb 3aKOHOAaTenbHbtx, npaBhTeIbcTBeHHblx u aEMtAHtACTpaThBHblx opraHoB, KaK

lrpaBuJIO, CBF3aHa 3aKOHOM B MeHbl1ei l  CTeneHh, qeM AetlTenbHOCTb CyAOB' t lTO

3 lr. ,raHe nos!4Tt4BHOt-O npaBa cyrqbl Ha.D,eneHbl MeHbLUefi ceO6oAOi yCvorpenk19, qeM

BbjLJeHagBaHHbte rocygapcTBeHHbte opraHbl. Vqenne o cyulHocTHoM pa3n14Llt4h MeX-

Ey ny6nhqHHM h qacrHbtM npaBoM ynhpaercff B nport4Bopetlhe: cBo6oAa or npaBa,

Koropyro sro yLteH!4e yrBepxAaer KaK xapaKTepHylo oco6eHHocrb ny6nxqHoro npa-

Ea, paccMarpyBaeTgs B KaqecrBe f iMeHHo npaBoBoro nphH1luna BceX c$epbl ny-

6.l l lqnOrO <npaBaD KaK CQepbl XHsHeHHbIX 14HTepeCOB rOCy.qapCTBa' B ny' lLUeM Cny-

L{ae paccMaTpHBaeMOe yL{eHhe MoxeT r-oBopt4Tb o cyulecTBoBaH/,/ '  AByX TexHhqecKh

no-pa3HoMy [113]  c roncTpyt4poBaHHblx  cQep npaBa,  Ho HuKaK He 06 a6con6rHoM

cyt_1lHocTHoM pa3lur{r/r/  rocygapcTBa h npaBa. , [ ,aHuuti  JIori lL{ecKLl HecocTofiTer|b-

Hbti l  .qyafl f i3M hMeeT I l4t|b hAeor|oTt4qecKoe, Ho He Teoperhl{ecKoe 3HaLleHHe"

C roqrn speHhn KoHcruryL\uoHHofi I l ,oKTpt4Hbl TaKofr Ayanfi3M AonXeH o6ecfleqhrb

HeKylc (esteo4utvylo t13 npupo.qbl Beuleft) cBo6ogy npaBHTeIbcTBy h noAtlt lHeHHoMy

eMy aAMnHhcrpaTilBHoMy annapary. HO ero He cBo6og,a oT npaBa, nocKonbKy TaKaF

cBo6oga AnF rocygapcrBa Boo6ule HeBo3MoxHa, a CBo6oAa or 3aKoHa, T, e. oT co3-

AaHHblx HapoAHbtMl4 npeAcTaBfiTeflnMt/t vnv npu fix cyulecTBeHHOM YsacTL4t/1 O6U-U,1X

HOpM. Tyr rveercq B BuAy He TOJIbKO TO, qTO tUr4pOKOMaCUTa6HOe OrpaHhL{eHile 3a-

KOHOM npaBr4relbcTBeHHbtx r aAMhHilcTpaTLlBHbrX OpFaHOB npoTl.4Bopet{Llr cyulHo-

cTr4 Bblno;tHfleMofi NMu OyHKllvlA, Ho t4 To, t ' lTo TaKoe orpaHhlleHile npfi  i l3BecTHblx

ycnoBilgx MoXeT 6utru o6rnefleHo HenpLlMeHLlMblM. ,EaHnan TeHAeHqhff,  o6bl ' lHo

Bbrpaxaoulascff B npoTt/BocToAHt V npaBtTenbcTBa f i  napnaMeHra, Ha6flOAaeTCR

He roSbKo B KoHcrf iryqi loHHbtx MoHapxll f lx, Ho h B AeMoKparhl lecKr4x pecny6Jlt lKax.

Bl"tecre c reM a6contgrr3al lun nporl, tBonocraBneHils ny6nilqHoro L1 qacrHoro

i loa3a r lopoxgaer npeAcraBneHue o roM, ttTo cQepa ny6nfir1Horo npaBa (npexge

BCer o KoHCTt"lTlUtloHHor-o h a,qMhHt4cTpaTilBHoro) ecTb cpe4a nonLlTt4qecKoro ro-

:-c:C;3a- I3.: i--oGr-bto hcKJtroqeHHas h3 coepbl qacTHoFo npaBa. Butrue )DKe 6blno no-

{a3e:a, r;3 i t3r, l3CnOCTaBIeHVe <nOnhrW.{eCKOfO> L1 <qaCTHOTO" B O6IaCTM Cy6b-
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6yger nv raKafr Qopva perynupoBaHhR yAoBflerBopt/renbH oh tAfiv1 cnpaBeAnhBor'
rlrcroe yqeHHe O npaBe He xoqeT h He MoxeT peuaTb noAo6Hble Bonpocbl'

[115] Vlll. Flpaeo H rocygaPcrBo

46. Tpa4u4uounufr EyanusM npaBa u rocyAapcrBa

B rOv npOTr4BOnOCTaBIeHUtt, h3 KOTOpOTO hCXOAI/T TpaArLltloHHOe yqeHue

o npaBe, co ecei oLteBL.tAHOCTbn npoffBnqeTcg OcHoBonojlararcu-lhfr AyaIil3M' KO-

Topbrr rocnoAcTByeT B COBpeMeHHOfi HayKe o npaBe h TeM CaMblM BO BCeM HaueM

collharbHoM Mbrl1fleHur, - Ayanil3M rocyAapcrBa H npaBa' TpaAnquoHHoe yqe-

Hi leonpaBerrocyAapcTBenpoTt ,4BonocTaB' | ' leTnpaBorocyAapcTByKaKoT' | t4qHyto
or Hero cyu-lHocrb t4 oAHoBpeMeHHO yTBepxAael qro rocyAapcrBo ecrb npaBoBatl

"yu1"o"r". 
Taroil BblBoA nojlyqaercff B pe3ynbrare paccMorpeHufl FocyAapcrBa KaK

"y6"""r" 
npaBoBbtx o6qsaF{HoCreft n npaaoMogtti l, T. e. KaK fl!/qa, Ho nph STOM ro-

cyAapcTBy np!4nhcblBaeTCe He3aBUCNMOe OT npaBoBoro nopflAKa CyulecTBOBaHfie'

TeOpnn qaCTHOl-O npaBa hcXO.nUna h3 TOrO, t{To npaBOcy6lexrnOCrb ilHAtlBLlAyy-

Ma B Iori lqecKoM t/t BpeMeHHoM oTHoUeHilt lx npeAlxecTeyer o6lerrfiBHoMy npaBy'

r. e. npaBoBoMy nopFAKy. ToqHo raK xe u yqeHhe o rocygapcrBeHHoM npaBe ilc-

XoA l , lTL l3To ro ,L lTo rocyAapcTBoKaKKo IneKThBHoeeA i lHcTBo 'Bb |c rynaou leeBKa-
qecTBe cy6beKTa BOntA u AeficTBLlfl, CyU{ecTByeT HesaBhcLlMO OT npaBa u Aaxe !'o

BO3Ht4KHOBeHLIq npaBa. Ho nac yqaT ToMy, tlTo rocyAapGTBO BblnoflHtleT CBOIO LlCTO-

phqecKylo Ml4cct' l 'o nyreM cosAaHrq npaBa' (GBOero> npaBa' o6beKThBHOrO npaBo-

BOFO nopffAKa Anfl roro, qro6ut 3aTeM eMy noAtlHHt4TbCF; t/HblMl4 CnoBaMfi, qro6ut

[116] o6nsarb h ynpaBoMor.ti lTb Ce6ff caMoe c noMou-lb]o cBoero Xe npaBa. Focy,qap-

CTBO, KaK MeTanpaBoBaR cyu-lHocTb, KaK CBOero poAa MOryLluh fynnvaep' KaK COL{ll-

a lunsr i  opraHusM, O,q*oup"r"HHO L1 O6ycnoenuaaeT npaBo,  t l ,  KaK nogunnenHui l

npu"y,  odqsaHHut i l  14 'ynpaBoMoqeu*ut f i  qepe3 npaBo-cy6uer1 o6ycloenreaerct l

npa"or. ero i lseecrHaq p,BycTopoHHfftl reopLlff cavoo6ssslBaHfit l rocyAapcTBa, Ko-

TopaF ,HecMoTp f lHaoCHoBaTenbHb |eBo3paxeHu f l , nocTo f lHHoBb |ABhraeMb |enpo -
THB Hee, HecMoTpfi Ha BCIO KphTr4Ky, npoAonxaeT y[BepxAaTb cBoe c 6ecnprvep-

HbrM ynpFMCTBOM,

47. H4eonoruqecKas Qynx4uc EyanusMa npaBa u rocy4apcrBa

TpagnqnouHoe yqeHue o rocy'[,apcrBe h npaBe He Moxer orKa3arbcq or eroil

reop'r4 N or o6Hap)DKhBal'ou-leroiq a F{eft Aya,lt43Ma rocy'apcTBa r npaBa' Begu ra-

<o,x F,yarHSM BblnonHFeT HAeOnOFfiL{eCKylS 6pyHrrlrarto, 3HaqeHL'1e rcOrOpOfr OtpoMHo:

xor' oro sHaqeHhe fi He cror4T nepeolleHrBarb, l-ocyAapcrBo AoJlxHo 6uru npeg-

CTaBneFiO KaK OTtlhqHbtfr Or npaea Gy6-beKr, '{rO6st npaBo MoilO OnpaB.Il'blBaTb rocy-

r,ap0TBO, KOTOpOe oAHoBpeMeHHO tl co3AaeT 3TO npaBo, h noAqHHqeTcq eMy' l1paec

l,rsxer cnpaBgaTb roGyAapcTBO TOJIbKO B TOM Cnyqae, ecJlH npaBo ecTb Heqro !1H33'

:;J.T;{rj[-ioe no csoefr cyu-{Hocrt4 or rocyAapcrBa, ecrb Heqro flporHBOnOJIO)KHCA t'i3-

-aqa -qbHor - ' l npHpoAerocyAapcTBa-BJ1aCTH 'a3HaqhT 'npe '4ycTaHa ts I t 13ac : ' 3e
.3;oL{ },!.rTH HH6M 

"r","nul 
npaBy;tbHbl i,t untl cnpaBep%Bblt-4 nopn!,o<' Ter'r car't i t ' f

-:c1{:apcTBo H3 npocToro oaKTa Ha6;, nt f l npeBpau-laeTctl B npa3cBoe roc}':ar3-:

<o;opoe onpaBAbrBaer ce6q qepe3 co3AaHHe npaBa. l1O tu4epe Toro KaK Ce;;1i:"33::-

:XE:G'i,1K;''i i-:PA3A ii'r'q+j.LA!V-l#EDlA. orgi



KEJIb3EH I. r{I4CTOE yr{EHI4E O fIPABE'BBEAEHI'IE B IIPOEIEMAT7I '{ O NPABE

MeTaQu3Llr{ecKaff nerrThMal{fiF rocyAapcTBa AOKasblBaeT cBOo HenphroAHOCTb'

AaHHacTeop' lgnpaBoBoTorocyAapcTBa,D,onXHacTaHoBl , lTbcqeAi lHcTBeHHb|MBo3-
MoxHbrM [117] cnoco6ov onpaegaHLifl rocyAapcrBa' ora (reopLlt] 

l l I: i :91:l::
B CBOL1X OCHOBaHTffx oT TOrO, tlTo paccMaTphBaeT rocyp'apcTBo KaK rcpl/lAt4qecKoe

I L , l L l o , A e J I a e T h 3 r o c y A a p c T B a n p e A M e T n p a B o B o r o n o 3 H a H L , l ' | , n p e . q M e T y q e H h q
o rocyAapcTBe, L1 B To Xe caMoe BpeMff HacTo'lTeIbHo noi[,qepK[BaeT' t{To rocyAap-

CTBO KaK BtaCTb eCTb HeqTO OTnilt{HOe nO CBOefi CyUIHOCTI4 OT npaBa h nOgTOMy He

Moxer 6ut tu noHqro c opr4gr{qecKoi l  Tor lKh 3peH14c.  Bnpouev,  nporhBopequF,  Koro-

pble c Heo6xoAt4MOCrbro co,4epxaTcq B hAeoflorklqecKtlx Teophqx' He npeAcTaBIq|oT

AnH gTylx Teoptli Ht/KaKrlX noMex. VlEeOnOrUs, no CyTt4, HanpaBneHa He Ha yrny6ne-

nr" n"rr* 3HaHhil, a Ha yrBepxAeHre Haueil BOnh' f losToMy 3Aecb peLlb l '{AeT He

o noHfiMaHL4l, 't CyulHocTt4 rocyAapcTBa, a, cKopee, o6 yrpeueH'lu ero aBTOpilTeTa'

48. Tox<AecrBo npaBa n rocy4apcrBa

a) I-ocyAapcrBo KaK npaaoeofr nopnqoK

Ceo6oAHoe oT fiAeonorW I^ 3a cqeT gToro ocBo6ox.t],eHHoe oT no6ofr MeTaoil.

3I KI l MtACTtAKt/1,yqeHLle O rOCyAapCTBe MOX€T nO3HaTb Cyr l l 'HOCTb roCy!'apCTBa He

LlHaqe, KaK noHqB 9Ty CoqranbHylo KoHCTpyKl-lt/to KaK HeKhil nopcAoK LleIOBeqecKol-o

iloBeAeHhR" Eolee AeranbHoe hccreAoBaHhe noKasblBael uro rocyAapcrBo ecrb

cor-r,LlarbHbli l npuHygr,rrenbHblfi nopegoK 14 qro AaHHslfr npmHy4hrerbHblil nopflAoK

AonxeH 6srru roxAecrBeH npaBOBOMy nopeAKy, nocKonbKy srt4 F,Ba nopflgKa xapaK-

TepusyroTcF TeMfi xe aKraMrl nphHlDKAeHLtfi. o,[,HO 14 TO Xe COUHaIbHoe coo6u-iecTBO

He Moxer KoHcl,lryhpoBarbcn qepes ABa pa3nhqHblx nopngKa. rocyAapcrBo ecrb

npaBoBoi l  nopqAoK'  Ho ne n lo6of t  npaBoBoft  nopf fAoK Moxer 6utru o6osHal leH KaK

rocyEapcTBo, nocKojtbKy B KaqecTBe TaKoBoro MoxeT 6Utru nptlsuaH TOtlbKO rarot'r

nopsao< roropst i l  4 le co34aHi l f f  h  npi lMeHeHhff  npaBa co34aer onpeAeneHHble '

ocHoBaHHbre Ha eyHrqf ioHanbHoM pa3AeneHvu rpyAa opraHbt ,  [118]  I -ocygapcrBoM

Ha3btBaeT6q npaeoaofi nOpgAOK, AOCrrruluti l t ' lsBeCTHOfr CTeneHi4 LIeHTpaJlhSaLltlh'

B npuHai l rneHbtx,  AOrOCyAapcTBeHHblx npaBoBblx coo6u- lecrsax co3AaHHg sf  r r t 'L1X

HOpM i lpot4cxoAt4T qepe3 o6utvaf i ,  T.  e.  L lepe3.4ef lTef lbHOCTb o-r .qe, lbHblx qIeHOB npa-

BOBOrO nopqAKa, Ho npr STOM.D,tlF yCTaHOBrleHVlfr v1{E4ts"4e\ialbHblx HopM' B OCO-

6eHHOCTU.nJf i  hx peanh3auHh qepe3 aKT npt jH\DKAeHt ' i f i .  H3Haqa' lbHO He cyulecTByer

u e H T p a n b H b I X c y A o B . Y c r a H o s l e H n e Q a r r a i l p a B o H a p y l u ] H V A V n p f i N , l e H e H h e n o -
Cne ! ' cTB f i , 4npaBoHapyu leHh f l npen 'ocTaS leHoTcN, , l y . t l bH3aU jZU jeHHb lenoaBoBb l t ' l
i t3C;-LKo),,1 t. iHTepeCbi OKa3anZCb Hapyll leFlHbt:' l t ' t  '  Cltu !oUXeH OCyu-leOT3'1T: KCO3Hyl'3
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KHI4|A B KHZfE: K 13O-IIETLIIO COAIUI PO)KIEHI4q r. KEIIb3EHA

v vcnorHl' i 'reflbHbte opraHbt o6pa3oBanHcb MHoro paHbLUe, qeM SaKoHoAarenbHble.
Ho rar Hu 6brr BaxeH oror r.t. ' tar c roqKh 3peHufi N3plu,r,4HecKoilrexHVKIA, oH npfiBHec
nHulb Kort4qecTBeHHoe, Ho He [119] KalrecrBeHHoe pa3rrlrr14e, Koropoe cyulecrByer
MeXAy AelleHTpanh3OBaHHblMl,l h LleHTpanhSOBaHHblM14 npaBoBblMt4 nopffAKaMfi,
M exAy n pu Mr4Th BH br M H rocyAapcTBeH H br M npaBoBbr M rl coo6 ulecTBaM r.

l ' locroru<y HaA rocygapcrBeHHbrM npaBoBbrM nopflAKoM Her 6onee BbtcoKoro
nopqAKa, To rocyAapcTBo ecTb Bbrcr.l lr1il, cyBepeHHbri npaBoBoil nopcAoK lAnvl npa-
BOBOe COO6UIeCTBO. oTO B OCO6eHHOCTLI OsHaqaeT, LtrO OTrpaHhrrLlBanTcfi Teppfi-
TophanbHbrfi t i1 MarepHanbHbri npeAerbr TaKoTo npaBoBoro nopflAKa, 3a cLleT Llero

rocyAapcrBeHHbri nphHyAHTenbHbril nopqAoK oaKrhqecKh orpaHfiqfiBaeT cBoto

AeilcrBhrenbHocTb onpeAeneHHbrMr,,r npocrpaHcrBeHHbrMr/ 14 npeAMeTHbrM14 npeAe-
naMV. Sror nopngoK He npeTeHAyel no MeHbuefr Haepe B MaTepr4anbHoM cMblc-
le, Ha yHnBepcanbHoe 4eficrave v Ha ro, r{To6br oxBarbrBarb co6ofi Bce tre;IoBe-
qecKoe noBeAeHHe. B ro xe BpeMH AaHuurf t  nopHAoK npeTeHAyer Ha cnoco6HocTb,
He orpaHilLteHHyhc Ht/KaKLlM Bbtct-ur4M npaBoBbrM nopg.E,KoM, pacnpocTpaHFTb cBoe
Aeicrehe KaK B Teppr lTophanbHoM, TaKVt B MarephanbHoM acneKrax,  eTo npuHt l ro
o6ogHa.rarb KaK BepxoBeHcrBo B ocyulecrBne+Vvl npaBoBoi KoMnereHLlt4l, l. Ho ecfl i l
HaA npaBoBbrM nopRAKoM oTAeflbHoro rocy!,apcTBa noAHt4Maercfl vex4ynapogl-tult7
npaaoeofr nopq4oK, To rocygapcrBo yxe Heflbsff paccMarphBarb KaK cyaepeuHutfr
npaeoaoil nopflAoK. Torga rocy!,apcrBo MoxHo noHLiMarb rr,1lub KaK orHocLlTe;ibHo
BepxoBeHcrayiculr,ri, no,o,r{hHqloulrficn HaexAyHapoAHoMy npaBy L1 ocHoBaHHUtfi Ha
HeM npaBoBofr  nopn4or.  Sonee AerarbHoe onpeAeneHr,re Moxer 6strs  Aano to l tu-
KO nOCre h3yqeHkrfl oTHoueHL4n rocyAapcTBa K Mex.qyHapoAHo-npaBoBoMy nopFA-
ry. KoucrlrryupyeMoe grilM nopeAKoM HaArocygapcrBeHHoe coo6ulecrBo! rottHo
TaK xe KaK Aorocy4apcrBeHHoe, He Moxer 6srrs oxapaKreph3oBaHo KaK rocyAap-
crBo no npuqLiHe orcyfcrBhq AocraroqHofi crenenn LleHTpaflh3allr14.

b) locyaapcrBo KaK ppuquqecKan npo1neua BMeHeHhfr
- ^ ^ . , - ^ ^^ - -r  uuyl+a| . ,u ,  Dv gu ib  onpeAeneHHblM o6pasov <eanhOhLIHpyevut f i  npaeoeoi l

-3r f iqoK,  orrL lqalou- l , r iqcs ot  Apyrrx npaBoBbrx nopFtrKoB [120]  nuus no Kor i lqe-
: -3eHi-brM, Ho He no KaqecTBeHHbtM noKa3aTerf iM.  3ro aHAHo no roMy,  ,Jro rhc6oe
-roF3neHfie xHeHeHHofr aKThBHocrr4 rocygapcrBa, rto6oil aKT rocy4apcrBa Moxer
:i-ac}><lieaTbcq ToubKo KaK npaBoBoil arr, <ar aKT co3AaHHfl vlnv peaflLrc all i l14 npa-
=:=li ircDr!!br. Arr,{enoee,.{ecrofr AeflTetrbHocTn cTaHoBI4TCF aKTOM tOCyF,apCTBa
-- , ' -= - : : -c . -=$ ' .  l locKonbKy oH rearr$uu; , rpyeTcq B KaqecTBe TaKoBoTo e noaaoeoi l
-::r.r:. C -:.<;r soeHr{fi o-rqeflbibrx a'<TCB rocy!,apcrBa, qepe3 Koropble rocyAap-
: -=:  - :=: r :a: -  <aK : - ; r=er . , ; : - ince FtsueHxe.  :Do6J' ie i , la  roc l rn.ggglga ecrb nc:5 le: , 'a
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KEIIb3EH r. TII4CTOE Vr{EHUE O IIPABE: BBEtrEHI4E B IIPOEJTENfAT}{K}'}L{}XIf O ]lP-d::

npaBoBofi nopFAoK VnV Aa;r1e KaK npilHyArTelbHbli l nopegoK. Teu, 'tTo HeKtl,: Oa<:

BMeHeH rocyAapcrBy KaK nhqy, sToT QaKr npeBpaulaeTcfi B aKT rocyF,apcr3a. a ccs-

Aa|oulr4e raKoil OaKT Jll lL{a KBanfiOhqhpy}orcF B KaqecrBe rocyAapcrBeHHoro optaHa.
l-ocy4apcreo KaK rcpxAr,4qecKoe nL4Llo AeMoHcrpt/pyer re xe caMble xapaKrephcrt4-

Kr4, qro h nlo6oe Apyroe oprlgr4rlecKoe flHllo. ToqHo raK xe o6bt.lHoe icptlAt4HecKoe

rihLIo RBrFercfl BbrpaxeHfieM HeKoeFo npaBoBoro nopffAKa, fiBrlt lercfl o6u-left roq-

Koil BMeHeHVA.1121] CrnoHHutfi cyAl,4rb no BHeulHocTLl, F,yX no3Haou-l,eTo qeloBeKa

BCeTAa roToB K rfinocTa3hpoBaHHlo oTofr ToqKil BMeHeHuR, K paccMorpeHhhc ee KaK
peanbHoi C TeM, qro6bt npe4craBilTb ce6e rocyAapcTBo KaK CToRU1yo 3a npaBoBblM

fropgAKoM cyu{Hocrb, ornht{Hy}o or caMoro npaBoBoro nopqAKa.

c) focygapcrBo KaK qhHoBHuLtuil annapar, cocrofluluil ug opraHoB
Kor4a npaBonopqgoK npeo4otl eBaeT npr M ilTl4 BHyIO cTaAh 19 non HOil p,eLleHTpa-

rvsaL\An, KorAa B paMKaX QyHrqronalbHoro pag4efleHhR Tpyga o6pa3yorcq oco-

6ure opraHu, npt/gBaHHbte K cO3AaHVao tA peanlsa\t tA npaBoBblx HopM, Oco6eHHO
K peanh3all i lu aKToB nphH)DKAeHVn, HaE MaCCofr pqAoBblx qIeHoB rocy.u,apcTBa
(r, e. nogvnHeHHblx HopMaM nfiLl). Bo3Bbruaercfi qerKo BbtpaxeHHatl rpynna WHAI/1-

Bl4AoB, KoTopae oco6blM o6pa3oM KBanhQh;ll,4pyeTce KaK opraH. Boo6ule, raraq

LleHTpanr3allf iq Moxer He 6btrb nonHot, a HeKoropbre QyHKlttit4 npaBorBoptlecrBa

u peanh3aunv npaBa Moryr ocTaTbcc Ael{eHTpafli l3oBaHHblMt4. Cyls gToil LleHTpa-

n43atltAt (rorOpaq, BilpOqeM, Ht4KOrAa He sBflqeTcs nOIHofi, a HeKOTOpble OyHKqllt/
npaBoTBopL{ecTBa il peanH3allLlf i npaBa BceFAa ocTaoTcff AelleHTpanHSoBaHHblMil)
3aKIloLtaeTcR B ToM, riTo OyHKqt/F oTl4x .qeilcTBylou{tlx cofflacHo npuHl-luny pasAe-

neHVfr rpyna opraHoB, KaK npaBilno, KoHcrtlTyt/pyercs B BHAe npaBoBofr o6ffsaH-

HocTh, T. e. HeBbtnoflHeHfie oTofr OyHKt-lL1t1 CaHKL\l, loHll pyeTcn AVcL\t nnv9apHblM Ha-

Ka3aHheM B KaqecTBe nocr|eAcTBl4ff npaBoHapyueHhff, BstnolHeHne TaKoi OyHKt{tlt4
nOCTeneHHO CTaHOBTTCH npOOeCCfiOHaIbHbtM 14 Ocyu-lecTBtlf;eTcfl 3a nnary' QyHr-

t-l4oHr4pyrouJx;1 cornacHo npfiH1{hny pa3.u,eneHfiF rpy4a rocyAapcrBeHHblil opraH

craHoBI,lTGfi (rax nocltren b LleHrpanusyl3ulefi Oyn rr+ru npaBa) rocyAapcrBeH H blM
ut{HoBHr4qbHr.,r annaparor,.t - oro opraH, opr/At4qecKH KBarLloHtll4pyeMbli oco6blM

o6pa3oN4. Ta<oe pastsHTye CBqsaHO c nepeXOAoM oT Harypa,lbHoTo K AeHeXHoMy
o6MeHy H npe!,noj:araer cosAaH4e rocyAapcrBeHHofr Ka3Hbl, r. e. HeKoel-o L{eHrpa-

rh3oBaHHoro l itJr{ecr3a. O6pa3oBaHVe v pacxoAoBaHre, npl4xo.q fi pacxoA TaKo-

ro L4ft,tyu]ecrBa cccabr].r c6pa3ot1 perynhpyrorcfr, ve sroro Ht.,tyulecrBa qL{HoBH14Kl4

rocy.napcTBeHHbix ap:aH33 nonyqaloT cBoe xajioBaHue, H3 Hero onrlaqHBaoTcfi
pacxogbt. c3fisaia15a c ;tx geF.reflbHocTbto. Or nrulenN rocyEapcTBa, 1122i i lpeA-

CTaBIIeHHCi-O 3-[-H]"l i f  t i ; { ] iC3.tt '1rb; '11.1; '1 Optai- ialylH. OCyrrr,eCTBIgeTCF Ta 4efiTe,- lbHCOTb.
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HenocpeAcrBeHHo ycraHaBrrlBalor cotluaflbHo xenarerbHoe notloxeHfie. CocroR-

ulue h3 qLlHoBHr4KOB OpFaHbl He OrpaHhrlhBaoTcF TeM, tlTO CO3AapT il peanh3yloT

HopMbt, qepe3 Koropbte noAAaHHbre (He nennouli lecn t{t/HoBHfiKaMr4) o6q3blBaorcn

K CoqhanbHo xeIaTeflbHoMy noBeAeHLlro, a B cnyqae HenoBLlHoBeHVA 3-llA OpraHbl
pearilpytoT qepe3 npr4MeHeHue aKTa npfiHp<Ae;nA. C lopt/Al,4llecKoil rourn spe-

HLtfi, npgMoe rocy8apcTBeHHoe ynpaBneHhe O6ecneqneaeTcq TeM Xe o6pa3oM, t{To

t4 couila'|bHo xeflaTelbHoe noBe.{],eHile noI],ru,aHHblx, - qepe3 ycTaHoBneHile npaBo-

sofi o6csaF{Hocrl,1 Altrr cocroqu{r4x Li3 rr4HoBHt4KoB rocyAapcrBeHHblx opranon' lzluut-

Mi l  cnoBaMu, npaBoBoi  nopf fAoK npeAnrcbrBaer rHblM rocyAapcrBeHHblM opraHaM
pearilpoBaTb c noMoulblo aKTOB npl4Hyr<,tr,eHv1A Ha nOBeAeHue TeX, KTo geilcreyer

BonpeKLi ycraHoBfieHHbtM o6qsaHHocTqM, l-ocygapcreo KaK annapar nphHlDKAeHilf l

BKrroqaeT B ce6F rocyAapcTBo KaK annapar ynpaBneHuF.

flocle co3AaHuR chcreMbt opraHoB, SyHrLquroHttpyloult4x cornacHo nphHtlrny paS-

EeneHL{F TpyAa, nOHffTHe roCyAapCTBeHHOro OpraHa (s ysrOv cMblofle, KaK oco6blM

o6pasou lophAr4qecKV Kla;.vevltupyeMoro, cocroquJero hg t{t4HoBHtlroe oprana)

nporhBonocraBnffercff noHnrl4ro [123] nogAaHHor-o KaK LtacrHoro nt,rqa. B o6ut' lHorM

cnoBoynorpe6lenrr repML4H <rocyAapcreeHF{urfr opraH> pacnpocrpaHHerctl roJlbKo

Ha opraH, cocrosu-ihft !43 guHoBHt4xoe. CornacHo groMy cnoBoynorpe6leHro "ro-
cyAapcrBeHHbrM opraHoM> He 6yger Ha3BaH He cocroffu-lvtia rla LthHoBHt/qbeil cnyx-

6e noggauHufr, roroputfr ua ocHoeaHqfi ,4e;erhpoBaHHol-o eMy npaBoBblM nopffA-

KoM npaBoMo.thq qepe3 aKT-cAeflKy cosAaeT toprl.trLlqecKu o6qsbtealoulyto HopMy,

AaXe eCIh ero QyHXquH sAe6b Ta Xe CaMafl, qTO h y SaHRTOFO B TOCyAapCTBeHHoM
ynpaBfleHHH rlhHoBHrlKa, i l3AalouleFo HeKHfi yKa3. Ho raKoe cnoBoynorpe6lenue Hr

B KoeM cfiyqae He fiBnfleTcq nocfle.o,oBaTerbHblM. B ra,lecree <rocyAapcTBeHHblx op-

raHoB> Jl,eficTByloT KaK Hg6paHHbte OT HapoAa nhlla, o6pasylou1he napJIaMeHT' TaK

v caM'1 qacrHbte rhqa, Koropbte BblnonHror OyHKr-lr4to hs6fipareaeil, Aaxe ecr\ erv
ys6wpanenu He xealnQnqhpoBaHbl KaK HilHoBHr4ru. B ltrc6otvt ctlyltae oqeBhAHo, tlTo

oHl4 Bbtno;iHrror npaBoByro Qyuxqro. 
t lepee oror npH3HaK Mbt MoxeM BBecril nep-

Bl4qHOe noHf lThe opraHa.
lloHqrfin opFaHa B y3KoM GMblcne (rar cocronuleto Ha cnpr<6e Qynrquonepa)

coorBercrByer noHnl,le rocy/r,apcraa e oco6oM Li ysKoM cMbtcre (rar o6ulero o6o-

3HaqeHHs p,nfl crcreMbt opraHoB, cocToFu-[t4x N3 tlLlHoBHtlroa). Oro olleHb qacTo li lc-

nor|b3yeMoe noHFTHe, OTpaXaoulee HecKolbKo HaL4BHOe npeAcTaBIeHile, coilacHo

KoropoMy rocyAapcrBo ecrb 6onee y3Kas u 6onee npoLtHan opraHt'lsaLlhtl B paM-

Kax rocyAapcrBa B uLlpoKoM cMbtcfle, BKnoLtaoulero a ce6s u noAAaHHblx. C ro'lKt4

speHilff cTpororo cTpyKTypHoro aHaflh3a Kaxyu{eecq oqeBuAHblM (nocrolury caR-

3aHo c nepconu$rraquei l ) ,  Ho or  eroFo He craHoBquleecq KoppeKTHblM noHerf ie

rocygapcrBa-opraHa (rar opraHa-nrarla) AolxHo 6utrs eaveHeHo noHtlrl4eM opraHa-

QyHrrlrara. OpraH-Qynrqrs QarruHecKLl ecrs oco6an reann$vtxallhn ocyu-lecrBJle-

rou-lr,tx Qynrqr,rrc nogei, TaK Ha3blBaeMbrx Hoct4releil opraHtl3all i loHHblx noflHo-

r,,ro.{r4fr. 3ra OyHxqun nepcoHnQhUr/pyercff B noHffTLll4 rocyAapcrBeHHoro opraHa,

<oropuri npeAcraBfiffer co6oil Jr,ir.ub oAhH r,ts oJIeMeHroB coorBercreyrculero Oar-
ra. Ecnu [124] nounrhe rocyAapcrBeHHoro opraHa saMeHhrb noHsrheM rocyAap-

creeHnoft SyHrqrn, To rocygapcreo (roropoe o6o3Haqaor qepe3 o6u{ee noHflThe

cocToFu-lr, lx r4s qhHoBHt4KOB rOCyAapCTBeHHbrx opFaHoB, r{HHoBHtlqbero annapara)

Syger npegcTaB;iffrs co6ofr cHcreMy qeTKo topHAHqecKh onpe[,eneHHux QynrLtvrfr,
a r1N{eFtHo rex @ynxr1ufi. roropue AonxHbr 6uru euno;IHeHbl reMln HHAHBHAaML'1.

L?2 a{:-Ot:.1 K;l l=i3i rr'.r'*r.il#-ia=}t:- orE j
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Koropbre B AaHHoM npaBoi lopFAKe oco6btM o6pa3oM KBanhoruhpoBaHbt KaK rocy-
AapcrBeHl-lble qLlHoBH!4Kh. Ho B L{Hcro raKhx OyHKUr4il BXoAqr fi Te OyHKqvvl, Ko-
Topble ocyu-IecTBnfltoTotl OpraHaMU, He COCTOflU-{t1Mt4 t/3 trt4HOBHilKOB (Hanprvep,
3aKoHoAarerbHafl QyHrqrn). l-ocy4apcrso B oroM cMbrcJre-ecru o6u1ee noHFrHe,
Koropoe o603Haqaer oco6btM 06pa3oM ropr,4gr4qecKfi KBanuOuLlLlpoBaHHbte Qa<rul.
B roueqHov cLrere, rocy4apcrBo ecrb cticreMa npaBoBbtx HopM, KBanhQhl{r/py-
ror4llx AaHHbre Qarru; oTo rlacTilr.tHuil npaeoeoil nopngor, 6onee hJIh MeHee npo-
vt3BoJlbHO COeAaHhtSri r/3 B3flTOrO B LlenOM TOCyAapCTBeHHOTO npaBOBOrO nOpFAKa.

d) Yteuwe o rocyAapcrBe KaK yqeHue o npaBe
Ipe4crasneHtle o roM, qro rocy,D,apcrBo ecrb npasoeoil nopRAoK, HaxoAr4T cBoe

noLTBepxAeHile raKxe B ToM, rlro re npo6fleMbt, Koropbte Ao Hacroflulero Bpe-
MeHH paccMarpfiBat/cb B acneKTe o6ulero yqeHr4fl o rocyAapcrBe, oKa3btBanrcff
reoperh Ko-npaBoBbtMt4 n po6levavr ,  npo6levavr  4efr  cra vf l  v  co3qaH hR npaBo-
Boro nopFAKa. To, Ltro Ha3btBalor (ofieMeHTaMil> rocyAapcrBa, - rocyAapcrBeH-
Hag BIaCrb, rocyAapcTBeHHafl TeppfiTopt4ff, HapoA rocyAapcTBa, - He r{To i lHoe,
ra< o6osHaqeH14e npeAenoB Aeilcr}t n rocyAapcrBeHHot-o nopqAKa B npocrpaHcrBe
,4 no Kpyry r rq.  Oco6srM cny ' laeM npi lMeHhrerbHo K Bonpocy o reppLtropi larbHbrx
npeAenax gefrcrenn cocraBfiffrou-li lx rocygapcreeHHuri nopffAoK HopM FBnFercff Bo-
npoc o npf ipoAe rex npaBoBstx o6paeosaHni l ,  ro topbre Bo3Ht i tKaoT B cBq3r c  rep-
pt4Topr lanbHbrM AereHheM rocy4apcrea,  npo6levul  [125]  qeHTpanh3aUHh r ,1 Aer leH-
Tpanv3aL\\+v1. C eroil TotlKt4 speHfiff MoxHo r/3yqarb npo6levur aAMfiHr/cTpatvtanoil,
AeqeHTpanil3aL\LIt/t, caMoynpaBneHun, QegeparraHoro ycrpoilcrea, Qparn,leHTL1po-
BaHHq rocyp,apcTBa fi e oco6eHHocTh TeppLiropfianuHo* opraHhsar-1t/f i rocygapcrBa.
flpegverov yqeHhfl o pa3AeneHnh rpex eracrefi nnu QyHrqui rocy4apcrBa fiBriF-
loTcs pa3Jll4rrHbre cTyneHh co3AaHhg npaBoBoro nopffAKa: rocyAapcTBeHHbre opra-
Hbr MoryT noH14Marbcn TorbKo rar  Qaxrur  npaBorBopr. {ecrBa L1 npaBonphMeHeHrls .
TorAa KaK rocyAapcrBeHHbte eopMbt cyrb He ' lro t4Hoe, KaK MeroAbr eopvrzpoeaHrn
npaBoBoro nopFAKa; TaKoe Qopvr, rpoeaHue o6srqso o6osHa, . {aercrr  repMhHoM <l-o-
cyAapcTBeHHaF Bonfl>,

e) Bnacrc rocyqapcrBa xax gehcraeHHocrb npaBoBoro nopeAKa
Ecrfi s paMKax npnHyALlrenbHoro nopflAKa npaBa paccMarpr4Barb rocyAapcrBo

KaK nopflAoK, a nepcoHr/(pr,{KaLlfiro sToro nopqAKa Ha3btBaTb (TocyAapcTBo KaK
tlt l l{o>, ro r geilcreeHHocrfi npaBoBor-o nopffAKa MoxHo orHecrH Bce ro, qro o6srq-
Ho o6osHaqaercfl KaK (rocyAapcrBeHHag Bracrb> ilnr (rocyAapcrBo KaK Bracrb,.
Taraq Bnacrb, B KoHeqHoM crrere, Bbtpaxaercs hMeHHo B Mort4Bt4pyroulefi cxne,
Koropan npohcxo4t4T or npeAcraereHulrT, co4epxaHheM Koropbtx FBnrrtorcn HopMbl
npaBoBoro,  T.  e,  rocy.qapcrBeHHor-o nopFAKa. Bce re BHeuHf ie npof lBl reHi l f l ,  B Koro-
pblx npnHflTo Bl,4AeTb rocyAapcTBeHHyro BracTb - TropbMbt t4 KpenocTLl, BhceJli lt_lbl
h nyreMerbr, - caMil no ce6e ffBrelorcn MeprBbtMt4 npeAMeraMr. lzlncrpyveura-
Mh rocyAapcreeHHoil Bracrh oHt/ craHoBsrcs, TonbKo ecrkr .nroAfi norb3y|3Tcq LiMr4
B cMbrcre HeKoero onpegeneHHoro nopFAKa -  nocrorbKy,  nocKolury [126]  npe4-
craBreHr le o raKoM nopf lAKe,  Bepa B neo6xognvocru gei lcrBoBarb comacHo no-
pff AKy on pepen ff lor Ae ff reJl bH ocrb orr.lx I o4e fr .

E ^ - , ,  - ^ ^trcr14 BCe 3To npr3HaTb BepHbtM, To pa3py[JaeTcff AyanrlsM rocyAapcTBa h npaBa.
Ta<ofi  AyanuSM npeAcTaeT oAHt4M r,13 TeX ygeOeHrfi  nonntui l , ,  KoTopble Bo3HHKant
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KOrAa no3HaHue ri lnocTasfipyeT KoHcTLlTyt4pyeMoe hM eAhHcTBO npeAMeTa; oAHo

r/s BbrpaxeHhi TaKoro r-finocrasnpoBaHHoro egrHcrBa - noHFTHe nuua. TorAa Ay-

aM3M rocy.qapcTBa KaK nfiqa L4 npaBoBoro nopqAKa c ToqKLl 3peHrg TeoprlLl no3Ha-

Ht4rr OKasbtBaeTcF nOp,o6gutv CToJlb Xe npoTllBoperli lBoMy AyanhsMy Sora r Mhpa'

l-ocygapcraeHHo-npaBoBaA tA nont Tr,lqecKag v/].eonorL A npeAcTaeT IL'ltUb KaK oTBer-

BleHue 14 noAMeHa coBnagaou1efi c Hefr nO BceM KInqeBblM nyHKTaM TeonoFhl{e-

cKl-penv1rvo3Hoil vryeonornv. Ecnn xe oco3Harb ToXAecTBo tocyAapcrBa u npaBa,

TO CTaHOBI4TCF nOHgTHblM' t lro npaBo (nosnrueHoe npaBo, He orox.qecrBrfleMoe co

cnpaBe!,nhBocrbto) h ecrb Tor CaMblfi npilHygilTenbHbli nOpn!,OK, Koropblfr npe.q-

cTaeT nosHa6u-1eMy cO3HaH14tO KaK rOcyAapcTBO. OTOT nOpsAOK He saMr{paeT B aH-

rponoMopQHbtx o6pa3ax -  qepe3 LUneiO nepcoHL4Qt/Kal l , t4 i l  oH npof lBrnercq KaK

peanbHbte OTHOt11eHilff MeX!,y n16gbMt/, l- lOerOVy, B KOHSLIHOM CqeTe' H9BO3MOXHo

OnpaBAaTb rOCyAapcTBO qepe3 npaBO. TO' lHO TaK Xe HSBO3MOXHo OnpaBAaTb npaBo
Lrepe3 npaBo, KOr!,a cfloBo <npaBO) i lcnolb3yeTcq To B cMblcne nosklTl4BHoro npaBa,

To B cMblc1te npaBrnbHoFo npaBa, cnpaBeg,nilBocTu. flooToMy nonblTKa nerurvMt -

pOBaTb rOcyAapcTBO KaK npaBoBoe roCy,qapCTBO noKa3blBaeT CBoto norlHyto 6ec-

no1e3HocTb, nocKotlbKy n06oe rgcygapcTBo AonXHo 6ulrs npasoBblM - ecflh no4

(npaBoBblM rOCy.u,apCTBOM> nOHuMaTb TaKOe rOCyP,apCTBO, KOTOpoe <!4MeeT> H}KVV'

npaBoBof i  nopf fAoK. l127l lA He Moxer 6utru nnraxoro [ocyAapcrBa'  Koropoe (noKa)

He ilMeflo 6ut npasoaoro nOpffAKa, noCKoJIbKy nO6oe rocy,napCTBo h ecTb He qro

hHoe, KaK npaBoBofr nopqgoK. Taran no3ilr-lr,rf l coBepueHHo He npeAcraBrser co6oil

LIgHHocTHoro noIuTt/qecKoro clDKru,eHhn. Pa3yMeeTcfl, AaHHoe noHFTL1e npaBoBoro

rocyAapcTBa He AOJTXHO CMeIXUBaTbCg C nOHgTheM, osHaqaou- l t1M Bnof iHe onpeAe-

reHHoe coAepxaHhe npaBoBoro nopf fAKa,  a hMeHHO TaKOe COAepxaHi le,  KOTOpOe

yKa3btBaeT Ha HsBeCTHble f iHgThlyrb l  -  npaBa n CBO6oAbl ,  rapaHThh npaBoMepHo-

crt/ hcno;HeHfiF OyHKI-1t4fr opraHaMfi rocyAapcrBa, AeMoKparuHecKtle MeTop'bl npa-

BorBopqecrBa. BfiAeTb B TaKnM o6pa3oM KoHgTpyt4pyeMofi HopMaTt'lBHoi ct/cTeMe

*l4cr!4HHbti>> npaBoBofr nopflAoK - gro ecrecrBeHHo-npaBoBoil npeApaccyAoK'

c roqrr SpeHr4R nOCIe.D,OBaTeJlbHOro nos!4Tt4Bt43Ma npaBoM, paBHo KaK il rocy.[ 'ap-

crBoM, Moxer 6utru npnsHaH ToJtbKo pefflaMeHTutpytoqrf LlefloBeqecKoe noBe,4e-

Hhe nphHyALtrenbHbtfi nopflAoK - Hilqero o LleHHocTsx Mopa11il rnL4 CnpaBeguBo-

cTLt 3Aecb He roBopl,{Tcq. TaKhM o6pa3oM, noA rocyAapcTBoM loprlAilqecKh Moxer

nOHi lMaTbCq TOnbKO CaMO npaBo,  Ht4 60Ibue Ht{  MeHb[Ue.  A npaeO nOHi lMaeTCt l  KaK

AyxoBHo-Marepf ia; lbHbt f r  nopf lAoK r  reM caMbrM KaK npeAMer HopMarnBHo-fcpt4Ah-
qecKoro n03HaHilF' KaK MorhBt4poBaHHblil t4 Morl4B14pylpult/1il rqpyrhx Ly[ueBHo-Tene-

cHbtil Bnacrb-aKT, T. e. npaBoBan Bflacrb. B <a,recrBe raKoBoro npaBo ecrb o6beKT

couhafl bHoil nchxonoril i l  tAnt coLtnonorv\.

f) PaspyuLeHhe uqeonoruu neruruMHocru

,l,anHoe MeTo!,o1oro-KphTt4qecKoe pa3pylueHile AyaIHsMa rocyAapcTBa r npaBa

oAHoBpeMeHHo RBIfleTcn 6ecnoBopoTHblM OTpt4L{aHileM oAHofr t/rc Hatt]onee sOOeK-

Tl,4 BH blx v treonorvil rerilTilM Hocrr,1. 3TlrM l/ o6bn cH fl ercq oxecroq eH H oe con port4 B-

1eHfie, KoTopoe rpaAilL{t/oHHaff TeopNs roCyAapcTBa H npaBa oKasblBaeT 06ocHoBaH-

HOMy qilCrblM yqeHueM o npaBe Te3UCy O TOXAeCTBeHHOGT'I tocyAapcTBa h npaBa.

[128] Ecnra qhcToe yqeHue o npaBe orKasbtBaercfl or IeFhTVMaWt/ rocy4apcrBa
qepe3 npaBo,  ro coBceM He noroMy,  qro ero yL{eHMe Boo6ule o6bqBnFer HeBo3-

MOXHOfi .11eTr,tTilMal\hlo rocyAapcTBa. OTpLlqaeT6fl TOJIbKO TO, tlTO HayKa O npaBe

484 I EXETOAHL1KL4 nFAgA {v 1 ./r.l-A\iJ-MFDIA.crrg)
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B COCTOfiHLTh OnpaBAaTb rocyAapcTBo qepe3 npaBo !4Jt!4, rtTo To xe caMoe, npaBo
qepe3 rocyAapoTBo. B oco6eHHocTLl t lt/cToe yr{eHhe O npaBe oTpL4qaeT TO, r.tTo 3a-
Aaqef HayKLl o npaBe Moxer 6urrs onpaa.qaHfie qero-nr460. Onpae.D,aFtrle osHaqaer
o4eHKy, a oLleHKa - B chny ee cy6beKTuBHoro xapaKTepa - 3To 3aAaqa 1TVKV v no-
Ilt TI/1KV, Ho He o6beKTL1BHoro no3HaHilq. Torsro raKoMy no3HaHfiNc AorxHa cnlDKr/Tb
HayKa o npaBe,  ec l r4 oHa xoqeT 6utru Hay<oi l ,  aHe nonvT\Koi l .

[129] lX. FocygapcrBo ]t MexAyHapoAHoe npaBo

49. Cyuluocrb MdKrq,yHapoAHoro npaBa

a) CryneHu MexqyHapoqHoro npaBa, ero ocHoBHaq HopMa
MexgyHapoAHoe npaBo cooTohr ,r3 HopM, Koropbre i l3HaltarbHo 6utrtr cosAa-

Hbl B cilny aKToB rocyAapcTB (T. e. Lrepe3 KoMneTeHTHbre opraHbt cooTBeTcTByloulLlx
npaBoBbrx nopffAKoB orgerbHbtx rocy4apcrB) 4ln peryntApoBaHVfr Mexrocy4ap-
crBeHHbrx ornoureHrfi nfi6o e cuny o6sruaff. eru HopMbt Mex4yHapo!,Horo npaBa
hMeor o6u-tuil xapaKTep! nocKoltbKy o6Rsureaor h ynpaBoMoqt4Banr BCe rocygap-
crea. Cpegu raKnx Hopvr oco6oe 3HaqeHile i lMeer HopMa, Koropylo o6ur,.tHo o6o-
3Haqaor Qopvylroil ".n,oroaopur AoflxHbr co6ltcgarucnr. , l,annaff HopMa ynpaBo-
Motri lBaer cy6rercroe MexAyHapogHo-npaBoBoro coo6ulecrBa perynhpoBarb qepe3

AoroBopbr cBoe noBe!,eHre, T. e. noBeAeH?re cBoLlx opraHoB r noA4aHHbrx. Cyru
sToro npheMa cocrot4T B ToM, t l ro  qepe3 o6tganeHHoe Borei l3bf lBreHhe KoMne-
TeHTHbfx opraHoB EByx vnu 6olee rocyAapcrB co3Aalorcn HopMbt, qepe3 Koropbre
o6sguraatorcq H ynpaBoMoqr/Bahcrcfl 3aKroqatou-li le AoroBop rocyAapcrBa. Cyu4e-
cTByroqee B Haufi AHfi MexAyHapop,Hoe AoroBopHoe npaBo hMeeT naprrrylnpHsrfr
xapaKrep, Ero nopvsr geicreyor He Ane Bcex rocyAapcrB, a roltbKo /lnfl KaKilx-ro
ABy)( KoHKperHbrx rocyAapcrB nvt6o pnn 6olee hflr4 MeHee MHot-oL{L.tcreHnofr rpyn-
nbl rocyAapcre. 3ri l HopMbr KoHcTtlTyr4pyroT TonbKo qacT!4rlHoe coo6ulecreo. []pr,r
GToM MoxHo ua6nngarb, r{To naprrKynnpHoe ,qoroBopHoe MexAyHapoAHoe npaBo
N o6u1ee o6sr,iHoe MexAyHapoAHoe npaBo He Moryr paccMarpl4Barbcfl KaK cKoop-
gHHhpoBaHHbre Mex!,y co6oil rpynnbt HopM, [130] l- locronbKy ocHoBy o4Hoil Ns orr/x
rpynn HopM npeAcraBnffer HopMa, Koropaq npilHaAnexur rgpyroil rpynne HopM, To
orh ABe rpynnbt Haxo!,FTcff Mex,u,y co6oi B orHor.reHHr Hr/xecronu\eh n Bbt[uecrog-
u1e* cryneuei l  npaaa.  Ecnu xe npf iHr /Marb Bo BHr/MaHr4e npaBoBbte HopMbt,  cosAa-
BaeMble MeX.qyHapOAHblMl4 CyAaMil f i CXOXI,IMI,1 C HlzlMt,l OpraHaM!4, TO B CTpyKType
MexAyHapoAHoro npaBa o6uapp<ueaercn eu_i,e h rperbq cryneHb. B ceoho oltepep,b
QyHrqrn raKux npaBorBoptrecKhx opraHoB MexAyHapoAHoro npaBa ocHoBbtBaerce
Ha HeKOeM MeXLyHapOAHOM l[,OrOBOpe, T. e. Ha HOpMe, KOTOpaF npilHaAnexfir Ko
eropoil cryneHh MexAyHapoF,HoFo npaBa. era cryneus (vexgyHapoAHoe npaBo,
co3AaHHoe qepes MexAyHapo!,Hbte AoroBopur) ocnoabtBaercq Ha npaBilne o6ulero
o6stqHoro Mex.nyHapoAHoro npaBa,  T.  e.  Ha 6olee BbtcoKoM B uepapxr4h ypoBHe.
floerovy KaK ocHoBHafl HopMa MexAyHapoAHoro npaBa 14 BbtBoArMbtx r,43 MexAyHa-
poAHoro npaBa npaBoBblx nopFAKoB orpeflbHbrx rocyAapcrB AonxHa 4eficraoaars
TaKafl HopMa, Koropan B KaqecrBe npaBocos4aoulero Qarra ycraHaBnhBaer o6sr-
qafr ,  roncruryrpyevur i l  r lepeg B3aHMHoe noBeAeHLle rocy4,apcrB.  Bo epeveHnov
acneKTe o6u1ee o6uqHoe Mex4yHapo4Hoe npaBo Morroxe,  LteM npaBoBbte nopf fAKt4
orAenbHbrx rocy/r,apcrB, oAHaKo oro He npenffTcrByer roMy, .lro6ut HaxoEr/Tb B HeM
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ocHoBy AeilcTBfiTenbHocTrl 3TL1X npaBoBbrx nopflp,KoB. KaK npaBoBoe coo6u-lecTBo,
ceMbs TaKXe cTaplue LleHTpanfi3oBaHHoro rocyAapcTBa, KoTopoe BKJIroqaeT B ce6fl
MHOXeCTBO CeMet, HO nph 3TOM B HaUJV AH|A LeilCTBhTenbHOCTb CeMerHOrO npa-
Ba ocHoBbrBaeTcg r,rMeHHo Ha rocyAapcTBeHHoM npaBoBoM nopffltr,Ke. To xe caMoe
MoxHo cKasarb o rocyAapcrBeHHbrx nopflAKax cy6beKroB OeEepaqnr, Koropbre no-
KoflTcfl Ha OeAepanunoil KoHcrr.4Tyltl,4v, xor+ eTil cy6beKTbl r/gHaqarbHo Bo3HhKJtt4
KaK He3aBr4CLlMbte rOCyAapCTBa, nfiUlb BnOCJIeACTBr,rh O6re4UHennUre e QegepaThB-
HOe rocyAapcTBo. Herusg nyTarb i lcropl4qecKoe h HopMo-rorilqecKoe oTHoueHrg.

t1311 b/ MexgyuapogHoe npaBo KaK npuMuruanarfi npaaoeofi nopngox
MexpyuapoAHoe npaBo o6naAaer reM xe xapaKTepoM, r{To 14 npaBo orAeflbHoro

rocypapcrBa. OHo raKxe FBfl Fercfl nphHyAfiTenbHbrM nopFAKoM. MexgyHapogHo-
npaBoBoe npaBilno, KaK u loprlJr,i lqecKoe npaBhno npaBoBoro nopnAKa orAerbHoro
rocy!,apcrBa, npegcraBrcer co6ofi cBRSKy MexAy HeKfiM Qarrorv (roropurft cqrlTa-
erce BpeAHbrM .uJff coo6ulecrBa) ra< ycnoBheM h aKToM npilHlDK,n,eHVfl KaK ero no-
cfle,qcrBfieM. CneqrQn,lecKilM nocreAcrBr/rnMh npaBoHapyueHilff B Mex.qyHapoA-
HoM npaBe eBfiqorcn penpeccarnq fi aoiFia. Ho vexgyHapoAHoe npaBo Bce eu-le
FBrnercff nphMr,lTrrBHbrM npaBoBbtM nopffAKoM. OHo crorrri lulb B Haqalre nyrr1, \DKe
npoilp,eHHoro npaBoBbrMr4 nopF!,KaMh orAelrbHbrx rocygapcre. f lo MeHbueil Mepe
e o6racrr o6ulero MexAyHapo.[,Horo npaBa L1 noeroMy Bo BceM MexAyHapoAHo-
npaBoBoM coo6ulecrae eu-le 3aMerHbr nph3HaKil r,rgyu1efi ,qeqeHTpan14saL\tAtl.3Aecu
eu-le Her cQopvrzpoeaHHbrx corracHo npilHr-lr4fry QyHrquouarbHoro pa3AeneHfiff
Tpyga opraHoB, Koropbre 6sr cos4aeanv v nprtueHqril npaBoBbre HopMbr. CoeAaHhe
o6ulttx HopM npohcxoAhr nyreM o6srqaq ilrLl qepeg AoroBop, T. e. qepe3 caMfix r{re-
HoB npaBoBoro coo6ulecrBa, a He Hepe3 ue<uh oco6urfi 3aKoHoAarenussrft opraH.
ToqHo raK xe o6cronr  Aeno c npnMeHeHuena o6u1nx HopM K KoHKperHbrM cnylaeM,
l,lveHuo ro rocyAapcrBo, 14HTepecbr Koroporo HapyueHbr, AorxHo caMocronTenbHo
npi lHf fTb pelueHf ie o roM, r /Meercf i  nr  QaKT HeKoero npaBoHapyueHLl f f ,  ga Koropoe
Hecer orBercrBeHHocrb Apyroe rocypapcrBo. A ecln nocneAHee orpr.4Llaer Hanv-
qhe npaBoHapyueHun, To Her o6rerrheHoh uuctan4ttsl4, Koropafi AonxHa 6utna 6sr
pa3peut,trb cnop B paMKax hcpr4pr4r]ecKh pernaMeHThpoBaHHoro npouecca. B rarofr
cvryaL\LAtA caMo rocyAapcrBo, npaBo KoToporo HapylueHo, nph3BaHo pearupoBarb
Ha noBeAeHHe rocyAapcTBa-npaBoHapyllJHTenff c noMoulbro aKTa npilHlDKEeHVA,
ycraHoBneHHor-o B o6ulerra MexAyHapo,[,HoM npaBe, - qepes penpeccaJrlr a t I l tA Bo-
iluy. [132] ero -rexHfiKa caMonoMou-14, Koropan yxe npoigeHa B pa3Bl4l/h npaBo-
Boro nopFAKa orgenbHbrx rocy!,apcre. CooreercrBeHHo, B MexAyHapogHoM npaBe
rraBeHcrByer nphHqhn KorreKThBHoil N o6lerri leHoft orBercrBeHHocrr,l, a He npnH-
L\LA1 VHAABT/t4yanSHOfi i l  auHOsl-rOft OTBeTCTBeHHOCil4. f lOCneACrarff npaBoHapyue-
HLIF nphMeHnorce He npol4B no4eil (SyHrquoHrpylrulr/x KaK opraH orAerbHoro
rocyAapcrBa), yvururelHo vnv no He6pexuocrr/ coBepurlBurr/x cocraB ilpaBoHa-
pylueHilq, a npoTl,lB coBceM Apyrfix nrcAeil, Koropbte K eroMy Qa<ry coBep[xeHHo
He npfiqacrHbr h He 6urnh e cocrorrHr/rl BocrrpennTcrBoBarb MexAyHapoAHoMy npa-
BoHapylxeHno. Penpeccanva N eofiua sarparfiBator He rocyAapcrBeHHbre opraHbr,
Koropbre cBoLrM AeilcreheM (6esgeicrauev), avenfleMblM rocy.r,apcrBy, HapyLrhlr/
MexAyHapoAHoe npaBo. Srur nocneAcrBrn 3arpaFhBalor HapoAHbre Maccbr unu oco-
A ,  , ;  ^ ^ - ^ ,obr r4  opr  aH -  apMt4 to ,  KoTopaR nph coBpeMeHHot4  TexHt lKe BeAeHhf i  Bo t /Hb l  KoMn-
neKTyeTcq B ocHoBHoM r,43 HapoAa.
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c) npocroe onocpep,oBaHHoe o5seHBaHue h ynpaBoMoquBaHue qepes MexAy-
Hapop,Hoe npaBo

MexgyHapoAHoe npaBo o6ffsbtBaer fi ynpaBoMoqilBaer rocyAapcrBa. Ho ero
He o3HaqaeT, KaK npilHffTo ct{i lTarb, t{To MexAyHapo.u,Hoe npaBo He o6F3blBaeT u He
ynpaBoMoquBaer orAenbHbtx nio4efr. f locroluKy npaBo no cyrt ' l  ceoefr ecrb pery-

JIt4pOBaHTre LreroBeqecKoFo noBeAeH[4fl, To npaBoBafi o6nsaHHocTb n npaBoMollr4e
He MOryT ilMerb LIHOrO COAepXaHhs, KpOMe qeJIOBeqeCKOrO noBeAeHtAA (t Apyrile
conyrcrByroul!4e oaKrbl B cBflst4 c r{eroBeqecKhM noBeAeHheM). [4 pevs B AaHHoM
oTHOIXeHUN MOXeT hATvl rOnbKO O nOBeAeHhh oTAerbHoro qeroBeKa' To, qTo Mex-

AyHapoAHoe npaBo o6g3brBaeT fi ynpaBoMoquBaeT rocyAapcTBa, o3HaqaeT, qTo oHo
o6ngutsaer  orAef ibHoro r lenoBeKa He HenocpegcrBeHHo, Ho onocpeAoaaHHo, [133]
qepes rocygapcrBenHutil npasoeofi nopqAoK (nepcoHuQuLlLlpoBaHHblM BblpaxeHfi-
eM Koroporo FBflFercrr (rocyp,apcrBo") - B ornntthe or npnMoro o6n3blBaHrtl Mex-

AyHapoAHbrM npaBoM caMoro rocygapcrBeHHoro nopffAKa. O6nsueaHhe L1 ynpaBo-

MOr{hBaHfie rocyAapcTBa qepes MexAyHapoAHoe npaBo ilMeH3T TOT Xe XapaKrep, t lTo

o6qgsreanhe h ynpaBoMor{nBaH14e HeKoero topr4g,r4qecKoro JIhL\a Ltepe3 npaeoeoil no-
pffAoK orAerbHoro rocyAapcrBa. l-ocygapcrBo ecrb lopt{At4llecKoe nilLlo; Ho HopMbl
MexAyHapoAHoro npaBa, qepe3 KoTopbre rocyAapcrBo KaK raKoBoe o6nsblBaercF
unil ynpaBoMor{ilBaeTcR, flBflqoTcfl HenoflHolleHHbrMt4, rpe6ynulnvn AonorHeHhf,.
OHr onpegerfior ronbKo MarepllarsHutfi, Ho He fihrlHocrHutil eleveHT qeroBeqecKo-

ro noBeAeHVs, tAMeA TaKOBOe B KaqeCTBe CBOeTO HeO6XO4UlrtOrO COnepxauvtn. 3tu
HopMbr onpe11enfltor ronbKo ro, ttro F,oJtxHo 6stru cAela+o l nv or qero AonxHo Bos-

Aepxarbcn, Ho He onpeAenfflol KTo AorxeH, KaKofi LreroBeqecKuil t lngueug o6RsaFt
ocyulecrBhrb npeAnficanuoe geilcrBle t i lA Bo3gepxarbcq or Ae*crann. MexgyHa-
po,nHoe npaBo ocTaBtfieT npaBoBoMy nopsAKy orAerbHol-o rocyAapcTBa onpeAencrb
ro, KeM 6yger gror vrHAt4BraA. lOpr.lgraqecxuil cMbtcn csoeo6pasue MexP,yHapoAHoro
npaBa oKaSbrBaercfl hcqepnaHHblM TaKtlM AenerfipoBaHileM norHovoqufr - MexAy-
HapoAHoe npaBo "o6q3srgaer i l ynpaBoMor{r/Baer roJlbKo rocyAapcrBa>, h noeroMy

"cy6beKraMh Mex!,yHapoAHoro npaBa FBjrffrorcfl ToJlbKo rocy!,apcrBar. f lpt/ srov
nponBflf lh3Tcn roflbKo npocrbte onocpeAoBaHuue (ocyulecrBnseMbte uMeHHo Llepe3

rocyAapcrBenHurfi npasoooil nopngor) o6ssHaaHhe h ynpaBoMotlt i lBaHile orAerbHo-
ro LteroBeKa co cTopoHbl MexAyHapoAHoro npaBa.

Bnpouev, TaKoe npocroe onocpeAoBaHHoe ycraHoBfleHue noBeAeHufl or4enb-
Horo qeroBeKa co cropoHbt MexAyHapo.tr,Horo npaBa ecrb rojrbKo npaBL4tlo. B srov

orHolueHilh rar e o6nacru o6utero o6utqnoro MexAyHapogHoro npaBa, TaK il B

CQepe naprt4KynnpHoro Aot-oBgpHoro MeXAyHapoAHorO npaBa uMelgTcn BaxHble
l4cKltloqeHus. Pe.lu t4Aer o rex cnyqanx, B Koropblx HopMa MexAyHapoAHoro npa-

Ba HenocpeAcrBeHHo o6Rssreaer h ynpaBoMotrmBaer orAenbHoro qenoeera.  [134]
flpn erou h3 HopMbl MeXAyHapoAHoro npaBa HanpflMylo He TOJlbKo He cneAyeT,
rlTo AOIXHO C!,enaTb h OT COBepUeHHq Ltero AOnXHO BOSAepXaTbc9, HO l'4 TaKXe He

onpeAeflRercn, KaKoft i{eroBeK AorxeH coBeplut4Tb Ao3BoneHHbth untl 3anpeu]eH-

Huril r,aex4yHapoAHbtM npaBoM noBegeHqecrufr arr. Teru ne MeHee B AaHHblx cnyqa-
RX orgenbHbtfi qenoaer HenocpeAcTBeHHo BbtcTynaer B KaqecrBe cy6rerra MexAy-

HapoAHoro npaBa. [lponop4noHaflbHo creneHu, e roropofi MexAyHapoAHoe npaBo

BTopraeTCF B Te BOnpOCbl, KOTOpble AO OTOrO HOpMl,lpoBallLlCb TOtlbKO npaBOBblM nO-
pffAKOM ortrenbHoFo rocyF,apcrBa, AonxHa ycunhTbc9 reH,treHLlt/f l MexAyHapoAHoto
npaBa K npnMbtM o6qgbtBaHi l lo  h ynpaBoMot{ t /BaHulc t tHAt lBt /AoB. B ro i l  creneHi l ,
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ts KoTOpOi pa3BhBaeTct AaHHafi TeHAeHqhq, hHALlBl4Ayar' lb: ' ia; ; ' l  =;1-:=na= l  f= -

cTBeHHOCTb AOnXHa npnhrv  Ha CMeHy KOIneKThBHoi  H O5b3<; , i ] -CJ  : -= : - l - := - -

HOCTL1. O4HOepeVeHHO .qonxHO npOAOnXHTbCff SaMeTHoa Ce , Cl:f i  TCi:<3 3 :-ar ' f  { : :

napThKynqpHbtx  Me)<AyHapoAHO-npaBoBblx  coo6UlecrB 06pa3:=a- ;13  l -3 rT l1 r=- : . , ,

opraHoB Anff Co3LaHVfl v pear| i /3al lhh npaBOBblX HOpM. Kax tt  g l lpCLeCGe pa3=,":,1:

rocyAapcTBeHHoro npaBoBoro nopflAKa, 3AeCb LleHTpanhsall t i ;  cr iale' ] la pac--p :-

CTpaHqeTcf l  Ha CyAoroBopeHhe h  BeAeT K O6pa3OBaHXn Mexn, lHapc j : -3 i  iCC ;1 - ;1 ;1  '

5O. EAuucTBo Mext4yHapo4Horo npaBa u npaBa oT4enbHaro rocy4,apcTBa

a) EquHCTBI npep,Mera KaK rHoceonoruqecKhfr nocrynar
Bce onulcauHoe 3.qecb pa3Bhrhe topLlgl,4qecKofi TexHHKh B t'tro]-e o6HapyxuBaer

TeHAeHUhh3 K cTrpaHhlc) nOrpaHrt{HOil t t t t1tt t ' t  MeXAy Me)K!,yHapoAHblM npaBOM t{ rO-

cy .qapcTBeHHbtM npaBoBbtM nopqAKoM.  B oTof i  nepcneKTHBe B KaqecTBe KoHel lHof r

qefl i l  peanbHoro npaBoBot-o pasBilTr4f i ,  HanpaBIeHHoro Ha Bce ychnhBahcu-lyhf,cff

Lle HTpan L4 sallrl |c, n peAcTaeT opFaH fi 3aL{11 O H H Oe ep,Ll H oTBO yH h Bepcan bH o to M t4 po-

nnrn  l '135 ]  f lnaRoBoro  coo6u lecrBa,  T .  e .  o6pa3oBaHHe HeKoero  Mt lpoBoro  rocy-
, v v J  r . Y s e v e

AapcTBa. l lora o raKoM rocyAapcTBe eule He Moxer hArL4 peqb. HaM AaHo TotlbKo

yMOnOCTHraeMOe eAt4HCTBO BCerO npaBa.  [ ,4nstVt t  CIOBaMH, MeXAyHapOAHOe npaBo

B COBOKynHOCTyI  c  oTAenbHbtMh rocyAapcTBeHHblMt l  nopf fAKaMr MOXHO nOHnMaTb

B KaqeCTBe e.n,hHOIZ ChCTeMbt HOpM - TOi{HO TaK Xe npaBOBOil nOpsAOK oTAeIbHOro

rocyAapcTBa n ph H tlTo paccMaTptl BaTb B Kaq ecTBe eAfi H cTBa.

Srovy Tesil cy n poTM BocTo Vr rpaAIAL\tAoH Hoe noH il MaH h e M exp,yH apoAHoro n pa-

Ba u npaBa orgelbHoTo rocyAapcTBa KaK AByX pa3fiLlLlHblx, He3aBfictlMblx Apyt or

Apyra, L43onfipoBaHHblx no orHolueHillo Apyr K Apyry HopMaTLlBHblx ct4cTeM, 3tlx-

!,yu-1,4xcfl Ha AByx pasruLtHbtx ocHoBHbtx HopMax. 3ra 4yanrcri lLlecKafl KoHcTpyKlil ' ls

(c  yverov MHoxecrBa rocyAapcrBeHHbrx npaBoBblx nopeAKoB ee nyque Aaxe Ha3bl-

BaTb (nIloparilCTr,4qeCKOil>) oraSstBaeTCff norrqeCKh CoBep[!eHHo HeCOCTOFTenb-

Hoil, nocKonbKy HopMbl Mex,u,yHapo.[,Horo i l rocygapcrBeHHoro npaBa AeilcrBytrcr
oAHoBpeMeHHo h paBHblM 06pagoM Moryr  paccMarphBarbcn KaK npaBoBble HopMbl .

B OCUOeaHfin OTOrO Bo33peHhff Ha npaBg, KoTOpOe TaKXe pa3AenfieTgq fi npeACTa-

BhTeIflMh ,qyanfiCTt4L{ecKOil EoKTpt4Hbl, IeXr4T rHoceoflori lLlecKoe Tpe6oBaHL4e -

paccMaTphBarb Bce npaBo KaK oAHy chcTeMy, T. e. paccMaTprBaTb ero B oAHofr

tl roil xe nepcneKTfiBe KaK 3aMKHyroe Ha ce6e qenoe" flpN srov lopt/,qilqecKoe no-

3HaHue oAL{HaKoBo BocnpHHr,4Maer B KaqecrBe npaBa t4 Marepilar, xapaKTepHblfi Ang
MeXAyHapoAHoro npaBa,  h MaTephan,  npe4craBneHHbl f t  Bo BHyrpi l rocyAapcTBeH-

HOM npaBe,  T.  e.  oTHoct l  tATo,  t /  Apyroe K KaTeTOpt4t /  Aer lcTBklTej lbHblx npaBoBblx

HopM. B erov F3phAt lqecKoe nogHaHre noAo6Ho ecrecrBeHHblM HayKaM, 3aAaqef i

Koropblx ffBrflercff npe.D,craBneHtAe tAx npeAMera B KaqecrBe LletlocrHocrt/. Hera-

Tt /BHbrM KphrepheM raKofo eAHHCTBa [136]  nsnnercF HenporLlBopeqi lBocrb.  AaH-
Hbt i l  roruqecKhfr  npuHL1Mn Aei lcrByer  H B o6nacrh HopMar i lBHoro no3HaHL1f f ,  Herusq

oLHoBpeMeHHo yrBepx4aTb p,eficTBue HopMbl c coAepXaHVeM a il AefrCTBile HopMbl

c coAepxaHHeM He-a. Moxno nilub yrBepxAarb c yqeroM t4Meou"lt lxcF (paKToB, tlro

$arrruecxu 6utrir ycrauoB1eHbl HopMbl c l/CKnOqaOU-ll/M Apyr Apyra Co.nepxaHil-

eM, rlTo orr4 Hoptv,tbl MbrcIsTCF, co6floAaloTc[ tAnV He co6nloAatoTcfl HopMoap'pe-

CaTaMH. Taroe BbloKa3blBaHfie, oTcbltlaoulee K npr4po.[,HblM OaKTaM, He CoAepXL4T

3 ce6e .nor6qecKor-o nporklBopeqilf l TouHo raK xe, KaK He flBtlqercr nport4BopeqhBoil
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KOHCTaTaqhq CyUIeCTBOBaHUA AByX npOTtiBOnOrlOXHO H3-C33i3-;=.r. l. '-- -i.-=l=

yrBep)<AaTb,  t lTo.E,Be HOpMbl  C t4cKnoqa| f ,U- lhM Ap\ ' ] -  lp i ;a  33-331r: - , r :1 . |  { , r  - - ' *

AefrcrBoBarb op,HoBpeMeHHo, T.  e.  qro oAHoBpeMeHHo r ' ,1ox; i3  1; ;=: : - - r : - i t " '  - - : -

naTb ,1 a, tA He-a, TaK Xe KaK HeIb39 yf BepXAaTb' t{TO OF,HO3p=-}.13::1 : '-. -::-fr :-
v  a,  v  He-a.  Ecnh npt{At4qecKoe n03HaHHe BcTpeqaercq c f lpaSc=; ,1"" '  : - : i r r : r l r , '

COAepXaHf ie KOTOpbIX npOTt lBOpeqhT Apyr  Apyry '  TO OHO nblTas-C.c 3r i -= - : - - l i

npoTr4Bopeqr4e qepe3 ero cMblcnoo6pa3you- lee ro j lKoBaHt{e,  Da3; : . !?- : " -7= : - :
B KaqecTBe TorbKo Kaxyulerocs npoTr4Bopeqhfl. Ecrh 3To He yAaSTC;" :: -::, '- '-:-

cKoe no3HaHre rcKrtot laeT noAnexaqhi  TonKoBaHhN3 MaTepzaj i  l i3  c33l= - : : : :

( roropan o.E,HoBpeMeHHo t lBnnercf f  cQepoi l  cMbtcnoB) KaK 6ecct . tuc i3-r= , '  =-" '
Taff eTo HecyqecTByroulr/M. Ten/t caH/|utv nfiulb KoHcTaTfipyeTCF <paml:=c<:; -:--

AeHLlL lq,  ,4MMaHeHTHaq Opi lAr4qeCKOMy no3HaHhhs.  [1pr4 paCCruoTpeHL{H r ,pca:=1"=
TOTKOBaHhf l  AaHHbrf r  npoqecc lDKe 6brn npoaHanu3i lpoBaH.

b) BsauuoorHoueHue AByx HopMaruBHbtx cucreM
Korp,a lopvrcr paccMarpL4Bagr u MexgyHapoAHoe npaBo, 1,4 BHyrpL{tocygapcrBeH-

Hoe npaBo KaK eAMHbrfi KoMnJIeKc AeftcTBylou-lt4xr T. e. [137] o6nsslBahcuhx, Hopr.l
(Ho He KaK KoHmoMepar npLlpo.r ,Hbtx OaKToB),  oH He Moxer. I l ,enarb 3To hHaqe,  KaK
qepe3 Bi lAeHHe orux KoMnJIeKcoB HopM B KaqeCTBe HeKOei l  HenpOTt4BOpeLlhBoi  c t4-
creMbl ,  B npl rHr l rne,  TaKoe BhAeHL4e BoSMoxHo B.qByX nepcneKTi lBax.  tv16o ABa Ha
nepBbr i l  B3Tre.q pa3nrqHbrx KoMnreKCa HopM o6pa3yoT eAhHyto ct lcreMy sa cLler
TOrO, qTO OAilH nopnltr,oK npeACTaBflFeTCe nOAqfiHeHHblM ApyrOMy. B erov cnyqae
oAL4H nOpffAOK, T. e. OAHa HOpMa, 3aLlMCTByeT OCHOBaHhe CBOeil,qeficTBtlTenbHocT7l
(u rer'a caMbrM cBoro orHocnrenbHyto ocHoBHylo HopMy) B ApyroM nopRAKe, B flpyroil
HOpMe, h reM caMbrM o6uappxrasaer o6ulee ycnoBue cBoero co3AaHi lq.  I16o gna

nopnAKa npeAcraor KaK paBHbre Apyr Apyry no paHry, r. e. KaK B3afiMHo OrrpaH[-
qeHHbre Apyr or trpyra no npeAenaM cBoero,qercrBl,4s. B rarorrl cryqae npe!,nofia-
raeTcfi eu-le i l rpertAil, Bbrcuilfr nopsAoK, Koropblfr onpeAenfleT nopnAoK cosAaHrlt

AByX HilXeCTOqulLlx, OrrpaHutrLlBaff .qpyr oT Apyra npeAenbl tlx LeilcrBL1ff t/ TeM ca-
MblM KOOpAtAHt py1 r,, lx CBepXy. onpegeneHt4e npeAenoB AefrcTBt4s, KaK CIe!,yeT fi3
Bbr ueLt3IoxeHHoro, ecTb onpeAeleHue HeKoero cop,epxaTefl bHoro oIeMeHTa HH-
xecToffulefi HopMbr qepe3 BbruecrofiU-lyto HopMy. onpe4eneuhe nopgAKa co3AaHL4R
MOXeT 6SrtU rar  nprMbrM, TaK h KocBeHHblM -  B 3aBUCt/MOCT[4 OT TOTO, OnpeAe-
I'freT nv HeKafi BbtLUecToflu-laF HopMa npoqecc cosrt],aHfiF HilxecToHult/x HopM nh6o
xe orpaHHqfiBaeTcff TeM, L.tTo ycraHaBrHBaeT HeKyHc r/HcTaHLlt4N3, npaBOMOqHyo no
cBoeMy ycMorpeHuhs co3p,aBarb HopMbl ,  AefrcTBytoulve Ha onpeAef ieHHoM npo-
crpaHCTBe. B rarov cnyHae roBopffT o p,enerfipoBaHt/tt norHoMoqili l , a ep,uHcreo
BblLUe- h Hilxecroffu-lero nopcgKoB o6HaplDKflBaer xapaKTep cBnst4 AenerupoBaH-
Hbtx norHoN4oqHfr. yxe h3 3Toro cneAyer, qTo oTHoueHhe BblluecToFu-lero nopqAKa
K MHOXeCTBy Hr,lxeoroFurHx, [138] AenerMpoBaHHblx nopffAKoB .[,onxHo 6strs or-
HOLUeHfieM TOTaibHOr-O nOpqAKa nO OTHO|.l leHfito K BKIrOtreHHbrM B HerO qacTLltlHblM

nopffAKaM. fiocrolury oTHochrenbHasl ocHoBHafl HopMa Ht4XeCTOffU-{erO nOpffAKa
uufrooys,  reurD ooruJeCTOfi lJ-{eto nOpFAKa, TO MOXHO nOIaTaTb, t lTO TaKOi l  Hl , lXeCTo-

ffu-iHil nopn!,oK BKrroqeH B Bhrluecroflulhfi, TorarbHblfi nopnAoK. A ocHoBHafl HopMa
BblluecToqulero nopflAKa - KaK Bbrcluae cTyneHb Bcero nopFAKa B L{enoM - npeA-
GTaer B KailecrBe Bb:ctxefr ocHoBbt AeilcrBnrenbHocrt4 Bcex HopM, BKJIloqafl u HopMbl
Hr4xeCTOr UIUX nOpf; EKOts.
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Eclr vexAyHapogHoe il BHyrpilrocyAapcrBeHHoe npaBo o6pas5.or =-,,- ';-=
chcTeMy, To hx B3afiMooTHoueHr4e AoJrxHo 6utru npe4cTaBreHo B o.[,Hc;". 1.3 i ir-:
npepJoxeHHbrx BbrLUe Qopv.

c ) M o n u cru Lt e c K aq r/r n u Eyan u cT 14 q e c Kafl Ko H cr py K\u fl
Flporne MoHhcrt4qecroi roncrpyKt-{Ntl, nennrcu4efrcq Arq qhcroro yqeH.riF c -::-

Be Ihlub rHoceoJlorhqecKklM cIeAcTBileM, BbtABtlTaeTCg CneAyoulee BC3paX:;"":
BsahMHafl He3aBuo4MOCrb Mexro,yHapoAHoro H BHyTphrocyAapcrBeHF{crc r:a=:
o6ycnosleHa BosMoxHocrbo Henpeo.n,o'tt/Moro nporhBopellhff MexAy co.roFti:3:,1-
eM erL4x AB)D( nopffAKoB. EcJil,t 6ur ero yrBepxAeHme 6srlo 14crr4HHbtM, ro 5u;r: 5=
soo6ule HeBo3MoxHo yrBepx.[,arb o roM, r{To BHyrpLlrocyAapcrBeHHoe H h{exL}Ha-
poAHoe npaBo, paBHo KaK ABa npaBoBbtx nopFAKa pasnL4LtHbtx rocyAapcTB, rBIF€l-
cfl oAHOBpeMeHHo AefrcTByrouttlMt4 HopMaTilBHbrMtl ct/cTeMaMH. Tar xe KaK Hejl 'b3fi
yTBepxAaTb, t{To Mopalb ,4 coBepllenHo QarruLtecKil HegaBricr4Moe oT Hee no3h-
TilBHoe npaBo, TeM He MeHee, qBrrrlorcn oAHoBpeMenHo gefrcreytorlt4Mr.4. CIpucr,
onephpytou-{uil nosutueHo-npaBoBbrMil npaBilJraMh, KoTopbte FBfis}oTcfi AeicTBrl-
TeflbHblMr4 HopMaM-r4, AonxeH a6crparupoBaTbctt oT npeAnrcanril vopafivt, ecrtv
oHil nporl4Bopeqar no3urr4BHoMy npaBy. [139] TovHo raK xe v Ayant crvqecKaff
KoHCrpyKqLlR AOnXHa OrpaHhqhTbcF paccMoTpeHfieM HeKoero rocyAapcTBeHHoTo
npaBoBoro nopeAKa (nopffAKa cBoero rocyAapcrBa, eAhHcrBo Koroporo npeAnona-
raeTcff KaK caMoorJeergHoe) B KaqecTBe eAilHcrBeHHo Bo3MOXHOfr CnCreVUt treil-
crBilTenbHbtx npaBoBbrx HopM. TorAa npL4Aercfr orKa3arbcn or orHeceHfirr npaBoBbtx
nopfrAKoB Bcex ocraflbHbrx t-ocyAapcrB! Ll e oco6eHHocrr Mex!,yHapoAHoro npaBa
(rovHee,  o6osHa.raevoro orr /M TepMrHoM varepuana),  K Karerophm 4efrcrerre lu-
Hbtx HopM; npupercq paccMarphBarb raKile nopfl!,Kt/ e nx $arrnvHocn4, Ho He B ilx
HOpMaTilBHOCTT4, l4HbrMr1 CIOBaMh, He paCCMaTpUBaTb ux B KaqecTBe npaBa, npu-
3HaBaR B KaqecrBe raKoBoro roflbKo npaeoaoi nopfl,s,oK cBoeFo rocyAapcrBa. Ora
npuMLlTLf BHafl TOtrKa 3peHhF, onhpaFcb Ha apryMeHT caMooqeBtAAHocTvt, B KaqecTBe
npaBoBoro coo6u-lecrea paccMarphBaer rolbKo ceoe coo6ulecrBo, a KoHcrLlTyLl-
pyroulr,ri l  ero coo6ulecTBo nopfl!,oK crtr/TaeT eAnHcTBeHHo geilcrsyou]ilM npaBo-
BbrM nopflArov. f lpr,r oroM Bce rr4qa, He npfiHagnexaulue K AaHHoMy coo6ulecray,
cqhTanTcf l  6ecnpaaHurMr4 <BapBapaMrr ,  o Te nopFp,Kr4,  B KoTopbtx oHu xuoyr  (ecnm
aoo6ule nph3Haercn cyu-lecrBoBaHue KaKL.tx-To nopflAKoB), ue paccvarpilBaorcrl
B KarrecrBe ilcrr4HHoro <npaBa>, Koropoe 6uno 6ut paBHo no chre h no LleHHocrl4
npaBy AaHHoro coo6ulecrea.  Hacronulee MexgyHapo4Hoe npaBo eoo6ule He Mo-
xer  cyqecrBoBarb B paMKax nogo6uoro Bos3peHuq.

lA a uauu AHtl TaKoe BogspeHue He npeoAoneHo oKoHqarerbHo. B Heroropofr
cTeneHh oHo npoAonxaeT cBoe cyulecTBoBaHl4e B npeAcraBneHr u o ToM, rlTo <npa-
BoM>, T.  e.  npaBoM B norHoM t4 co6crBeHHoM cMbtcJre ororo cnoBa,  gBrf iercf i  TolbKo
ceoil co6creeHHsri rocy!,apcrBeHHsril nopFAoK. B erov u 3aKnollaercff no cyule-
crny 6eccosH arelbH ae rl cxopHas nocbtn Ka Ayan il crLl q ecrofi reopu r.

d) llpnuar rocy4apcrBeHHoro npaBoBoro nopn4Ka
llocronury He npeAcraBnnercff BosMoxHbrM npnMoe orptlLlaHhe HopMarrBHor-o

xapaKrepa He rolrbKo MexAyHapoAHoro npaBa, Ho r,r [140] gpyrhx rocygapcrBeH-
Hbrx nopsAKoB, To Ayanhcrltr{ecKaff KoHcrpyKt-lr4n BbtH}DKAeHa o6parurscr r Qnxilt i ; l
4rn o6ocHoBaHuff npaaosofi nphpoAbt KoMnfleKcoB HopM, croflu1hx sa npegela:.,t; i
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rocygapcrBeHHoro npaBoBoro nopgAKa. Couacno eroMy yqeHhh3 p,nn o6pereHun
MexgyHapo.u,HbrM npaBoM o6neueaiou-1eit cun:u no orHor.reHhlo K HeKoeMy KoHKper-
HoMy rocyAapcrBy, .qnn o6pereHhq ApyrhMH rocyAapcrBaMr 3HalleHfie npaBoBbrx
coo6ulecrs no orHolueHuhc K oroMy <cBoeMy) gns reoperrKa rocygapcrBy AonxHo
nponsoilrn <npL4sHaHhe> Apynrx rocy4apcrB Ir,aHHbtM rocy4apcrBov. OcHoeaHhev
geficrerrerbHocrLr MexAyHapoAHoFo npaBa r npaBoBbtx nopflAKoB Apyrux rocy-
.napcrB 6yger caM npaBoBofi nopngor paccMarprlBaeMoro rocyAapcrBa, B KoropoM
nposBlnercfl (Bonr> rocyAapcrBa KaK Bbtcule* npaeoaofi cyulnocrr a o6ulecrae.
Tarrr',t o6pasov, MexgyHapo,qHoe npaBo AeilcrByer rorbKo nph ycnoBfih nph3Ha-
H[4fl eFo B Kat]ecrBe o6RsarenuHot-o co cropoHbr rocyp,apcrBa. l- loeror,ay Mexll,y-
HapogHur i  npaeosoi l  nopf lAoK He 6yger 3aHhMarb Bbt luecroqu]ee,  HesaBHcr,4Moe,
hsonilpoBaHHoe nofioxeH}4e no oTHOtreHNlo K oTAenbHoMy rocy!,apcTBeHHoMy
nopffAKy - oH 6yger (ecnr eoo6ule B TaKoM acneKre MoxHo ero o6osHaltarb KaK
npaao) qacrbro, go6poeoluHo ilHTerprpoeaHHofi B rocyAapcreeHHuri npaeoeoft no-
psAoK, cBoero poAa (BHeuJHhM rocyAapcTBeHHbtM npaBoM>. vlnai| lf\/|v croBaMr4r oH
Syger BocnpfiHFr 6naro4apn roMy, riro 6yger (npu3HaH> eurcuefr Hopvofi rocyAap-
crBeHHoro npaBoBoro nopRAKa, KoTopafl perynhpyeT oTHoueH!4e 9Toro rocy,qap-
crBa K ApyruM rocygapcrBav. f locronbKy ropr/ArlrtecKoe 6urrNe Apyrux rocy/lapcrB
ocHoBbrBaeTcfl Ha npilSHaHilLl co cTopoHbt ru,aHHoro KoHKpeTHoro rocyAapcTBa, To
nonyqaercq, qro npaBoeoi nopnnoK (cBoero> rocyAapcrBa pacnpocrpaHffercfi Ha
npaBoBbre nopfl,[,KLr ,qpyrfix rocylapcrB, r{To npaBosoil nopngoK (cBoero> rocyAap-
cTBa, BOCnphHgB MeXAyHapOAHOe npaBo, AenerilpyeT nonHoMorlt4g /qpyrhM rocy-
AapcTBaM, T. e. cooTBercrByrou_ll,4M npaBorBopHecKhM opraHaM 3Tilx rocy!,apcrB
B npe.qeJlax 1141]nx KoMnereHqnu, B etov 14 cocror4TTeoperhKo-npaeoeofi cMbrcl
yLleH!,1q, cot-flacHo KoTopoMy Apyroe rocy[apcTBo ,nonxHo 6urs nprsHaHo <cBot4M)
rocyAapcrBoM AnR roro, qro6ur, c roqKh gpeHL4q nocreAHero, AefrcrBoBarb B Kaqe-
cree o6qgutBalou-{ero B npeAenax ceoei KoMnereHl{l,1h npaBoBoro nopsAKa. Teopurn
npi lgHaHf is  cBq3brBaer npaeoaoi  nopsAoK HeKoeFo o.E,Horo rocyAapcrBa (c nosr-
qni roroporo KoHcrpyli lpyercff nogo6Han cxeva) c npaBoBbtMu nopffAKaMfi Bcex
Apyrrx tocyAapcrB trepe3 cBs3b AenerhpoBaHHbrx nonHonaoqmil. lzl e eroNa BHoBb
o6uapyxnsaercn Hacroilqusaq reHAeHLl4e K eALlHcrBy lopnAhqecKoro MhpoBo33pe-
Ht/tl i  KoTopaq hMMaHeHTHa nphFkrqecKoMy no3HaHhlo u npoffB'|ffeTcff HecMoTpff Ha
aolo cy6leKToB SToTo no3HaHuff; xoTg oHa nposBrqeTc+ v He B KaqecTBe npL4Hlli l-
na npHMaTa MexAyHapoAHo-npaBoBoro nopffAKa, a B KaqecTBe nphHL{l4na nphMaTa
BHyrpurocyAapcrBeHHoro npaBoBoro nopflAKa.

.B,yalNcrr.+ecKarr KoHcrpyKtlhff npfixoAhr K caMopagpylueHfio, cfle4yfl florilKe reo-
phh npH3HaHHff, HeOTAen4tttOil Orerofr KoHcTpyKt_lhr,r. oHa BbtHy)<AeHa paccMaTpuBaTb
B KalfecrBe hcroL{HfiKa topfiAt4qecKu peilcteuteflbHbtx HopM He rolbKo co6creeHHutil
npaaoaofr nopffgoK! Ho H npaBoBbte nope4Kr4 Apyrilx rocyp,apcrB, npaeoeofi nopff-
EoK MexgyHapoAHoro npaBa. CneAcreheN4 rarofi roHcrpyKl{r414, B KoropoM ee aBTopbl
Ht4Korp,a no-!-rHocrbro He orgaor ce6e orlter, oLteBhAHo FBnFercF onpeAeneHHan 6a-
3oBaq norr4THqecKan ycraHoBKa. Pequ r4er o6 orcrafiBaHuh resuca o cyBepeHhrere
tocyEapcrtsa. coffracHo KoropoMy rocygapcrBo npegcraer B KaLrecrBe esrcLuero, a6-
colrcTHoro npaBoBoro coo6Lrlecrsa. EcrecraeHHo, peqb 3Aecb Moxer hII,Tt4 TonbKo
O CyBepeHHTeTe *CBOerO) rOCyAapCTBa, OT KOTOpOI-O tlCXO.[,[4T BCq paCCMaTphBaeMaH
Koricrpyr{1l,rn. Ho rorga B cBoeM u3HaqatbHoM 3HaqeHfiil cyBepeHu4Ter oAHoro rocy-
AapcrBa [142] necoaMecrLiM c cyBepeHhreroM Apyroro rocy!,apcrBa.
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florva rocyAapcrBeHHoro cyBepeHhrera c BbrreKaou-$,iM H3 Hee flpl, i ir lc.-c'.r -r3-
BOBOTO nOpgAKa OT!,enbHoro rocyAapcrBa noflHocrbHs GoorBercrByer c,'a:=.:-,,-
BrcrcKoMy Mr/poBo33peHi lo,  Koropoe,  B KoHeqHoM cqere,  BnaAaer B cc: ; i i : ;1  31.1
yrBepxAaer, qro 

"Fl, Haxo4rrcfl B LleHTpe Mfipa, h xeraer noHqrb L,rfic KaK 3:---:
,4 npeAcraBneHlle 3roro <fi>. [ ' lo4o6novy rocyAapcrBeHHoMy cy6bel.|HB,4s!,{i ;,-::
npfiMara Mex.[,yHapoAHoro npaBoBoro nopFAKa nportlBocrotlr KaK oco6o3 :i;:. '-
Tr4 B14 CTCKOe M 14 pOBO33p eHtAe V n paBonoHh MaH fi e.

e) Orpu4auue MexgyHapoqHoro npaBa
cy6rerrrsNsM B F,ere nogHaHuff Mhpa hcxoAr,lT l4s cBoero co6crBessspo ..f i,,

f i  TeM CaMbtM npHXoALlT K pacrBopeHhrc sToro nFo e yHhaepcyMe. Ho vepes yrBepx-
AeHf ie cyBepeHHoro " f io  cy6reKTrBhsM He cnoco6eH no3Harb o6lerr ranut i l  t , tuo,
ne cnoco6eH npfisHarb Apyroro cy6beKTa, roropur* Bbrcrynaer co cxoxefr npereH-
svteh ua cyBepeHfiTer B KaL{ecrBe <He-F>, B KaqecrBe Apyroro nfio, ctpenagu-lero-
cs uaialtt "Tbtr, npil3Harb eFo B KaLtecrBe cyulHocrll, paeHoi cBoeMy "Fr. 3,n,ecu
MOHrlCTr4qeCKa9 KoHCTpyKt-lr4F onffTb-TaKh paspyuaer reHAeH4r4ro Ayanh3Ma, nbt-
Taoqerocq qepe3 Teophro nphsHaHuq yrBepAfiTb AorMy cyBepeHLlTera. lApen np4-
MaTa npaBoBoro nopnAKa oTAenbHoro rocypapcTBa oKa3btBaeTcs coBepl!eHHo He-
coBMecrrMofr c npeAcraBreHheM o MHoxecrBe paBHonpaBHbtx rocy.qapcrB, Ltbff
KOMnereHLlLlF tophAr,4r.tecKu pa3rpaHr4t{eHa. B xoHeqnov cqere, npLlMar npaBoBoro
nopflAKa oTAerbHoro rocyAapcrBa o3HaqaeT He ToJtbKo oTprlqaHhe cyBepeHhreTa
Bcex Apyrux rocyAapcrB ( r  rev caMbtM, c roLtKr4 speHuff  [143]  4orvu cyBepeHnrera,
orpl4qaHue ,4x hcpLlAhqecKoro cyqecrBoBaHhg B KaqecrBe rocyAapcrB), Ho u orpt4-
L{aH he MexAyHapoAHoro npaBa.

Ecrn rcxo4tArbtls npeAcraBneHilq o nornouleHfii l  MexAyHapoAHoro npaBa npa-
BOBbIM nOpfiAKOM OTAerbHOro rocyAapcrBa, ro MexAyHapoAHoe npaBo nonHocrbro
yrpaqhBaer cBoro cyu-lHocru. BeAu B paMKax npaBoBoro nopffAKa orAenbHoro rocy-
AapcrBa oHo )DKe He Moxer BbrnonHnTb ceoficreeF{Hyn eMy @yHrqraro ypaBHilBaHL4q
MexAy co6oil Bcex rocyAapcre. Hopvbr, perynilpyroqhe BHeLUHenoflLlrr/qecKoe no-
BeAeHhe HeKoeFo rocyAapcrBa, craHoBfircfl BHyrpeHHnM npaBoM eroro rocyAap-
crea. OcF{oeaHheM 4efrcreurerbHocrLr ol,4x HopM 6yler KoHcrt4Tyr-|4fi rocyAapcrBa,
BOCnphHt4Matoulero MexAyHapoAHoe npaBo, Ho rorga erfi HopMbt Moryr yrparfiTb
csorrc geilcrBHTerbHocrb B ycraHoBreHHoM KOHCT!4ryr-{t4eil nOpngxe, e rpaiHev cly-
qae qepes KoHcrhryuL{oHHbte nonpaBKfi. l- lpu erov yrparhr cBoto npaBoByo nph-
poAy r/ nopqAoK Apyroro rocyAapcrBa, roroputfr ocHoBbtBaercfi Ha npfisHaHhr4 co
cropoHbl npaBa nepBoro rocy,l,apcrBa. B ceoeil norrqecxoi nocreAoBarerbHocnl
reopr4fl nphMara npaBoBor-o nopffAKa or!,erbHoro rocy.[,apcrBa BosBpau]aercq K hc-
xogHoi Tot{Ke - peqb HAer BceFo Jrr4urb o cBoeM co6creeHHoM rocyAapcrBeHHoM
npaBoBoM nopFEKe, roropsri 4eftcreyer B KaqecrBe npaBa.

C ylerov rrqeoflorhL{ecrofi nprpoAbr npaBa ro atnu !4Hoe ucrorKoBaHfie onpe-
AeneHHblx Qanoa, xax 6strio noKa3aHo Bbr.!e, Bbrcrynaer pesynbraroM Jtr,4t-ltb
BO3MOXHOTO, Onupaou- lerocf f  Ha nocrynar  o6 ocHoeHofr  Hopve MbtcrrTerbHoro
npol lecca f i  nooroMy He qBrqercn eAr4HcrBeHHo geo6xoAhMbtM r /cro lKoBaHr4eM.
loerovy Herb3s orpr4qarb reoperhqecKyro Bo3MoxHocrb rarofr TotrKr4 3peH!4F, Ko-
Topaq B Kal{ecrBe npaBa noH!4Maer rojrbKo nopflAoK orAerbHoro rocyAapcrBa v ro,
tlTo t/3 SToro nopfl,qKa HcxoAhT. Ecriu xe nbtTaTbcq ils6exars Iori lqecKhx cre,qcrehil,
[144] eurre<aou-lylx r, is nphMara npaBoBoro nopn.qKa orAerbHoro rocyAapcrBa, ro
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npeAcTaBneHhe o nprMaTe MexAyHapoAHoro npaBoBoro nopeAKa oKasblBaercfl He-

i l36exHbrM.

f) PaspyuJeHue <nporuBopequfl> MoKAy Mex<AyHapoAHbtM u roCyP,apCTBeHHbtM

npaBoM
Cava Srrqt4g, Heo6xo,D,l,1Maff gnn Ayanucrl,{qecKofi KoHllenLltltn, o roM, qro ,[,efr-

cTBLlTerbHOCTb Mex.qyHapoAHoro npaBa no oTHoLIeHro K orAenbHoMy locyAapcTBy

onilpaeTcfl Ha nph3HaHhe co cTopoHbl oToro rocyAapcTBa, no3BonfleT cHffTb OCHOB-

Hoe BogpaxeHhe, o6pau-leHHoe npol4B MoHt/tcri lqecKoft KoHcrpyKl-l l4t/ orHolueHrf

Mex!,y MexAyHapoAHbtM m rocy.s,apcrBeHHblM npaBoM. 3ro eoepaxeHhe saKnrcqaeT-

ce B npeAnoloxeHyll4 o HenphMl4pt4MOM npoTl,lBopeqfih MexAy AaHHblMLl AByMF npa-

BOBbIMLI nOpF.qKaMt4. TarOe npoTl4Bgpeqre HeBOSMOXHO, eCIr4 OAHa h Ta Xe <<BOIff)

ocylqecTBJlger npusHaHhe B MeX,6,yHapoAHoM npaBe Ll npoffBnfleT ce6fl B rocyAap-

cTBeHHoM npaBe; npr SToM H)DKHo yl{l4TblBaTb, t{To TaK Hasb|BaeMaq (BOJ]'I> rocyEap.

crBa ecrb nilub aHrponoMopQHoe BbrpaxeHile AorxeHcrBoBaH!1tl HopMbl. Bo ecev

OCTaJIbHOM TOT OaKT, KOTOpblil O6O3HaqaeTCg B KaqeCTBe <npoThBopeqr4ff) MeXAy

MexAyHapoAHbtM r/ rocyAapcTtseHHbtM npaBoM, He hMeeT Hrqero o6ulero c roThr{e-

cKhM nporLlBopeqLleM. Pequ sAecu il,qer 1tulub 06 oco6oM cnyqae paccMoTpeHHoro

Bblue KoHeIr4Kra Mexgy HopMaMh Bblue- fi Hl,4xecrof qei cryneH eh' Ecnu Kro-ro ro-

Bopl,{T o TaKoM nporl4Bopeqh}4 MexAy MexAyHapoAHblM Ll rocyAapcrBeHHblM npaBoM,

TO oaKT 3aKrrcLtaercfl B ToM, rlro 3aKoH HeKOerO rocyAapcTBa npoTl,lBopeqhT HeKoeMy

MeXAyHapoAHoMyAoToBopy'3aKI toL{eHHoMyMeXAyST|AMv|Apyr i lMrocy.qapcTBoM.
Ho rev caMbtM Hr/KaK He 3arpar-i lBaercq AeilcrBilTerbHocrb rocyAapcrBe{Hoil IAnv

MeXAyHapoAHoil HopMbl - aHa;1o[l4t]Hblfr Qarr ecrpeqaercg t/ Bo [145] BHyrphro-

cyAapcTBeHHOM npaBOBOM nOpqAKe, xoTg t/3-3a sTOrO He cTaBhTcs noA coMHeHUe

eAilHcrBo eroro nopqp,Ka. HeKoHcrilryLlhoHHbrfr gaKoH FBrtlercq .n,efrcrBfiTerbHblM
k1 ocTaeTctl TaKoBblM, Ho h3-3a oTol-o KoHoTVTL\:AA He !,OtlxHa paccMaTpllBaTbCfl KaK

yrparfiB1tlaff cvny unv KaK fi3MeHeHHaF. Aaxe He3aKoHHoe cyge6Hoe pelueHhe eBtlR-

eTcfl AeftcTBtlrelbHoit HopMoil 14 coxpaHner cBoe AefrcrBhe ,n,o roro MOMeHTa, noKa

He 6yger orMeHeHo ApyrhM cyAe6HbtM aKToM. Bstue )DKe 6btno FcHo noKa3aHo, t{To

(npoTrBopeqaulaq HOpMe) HOpMa He O3HaqaeT IOrnqeCKOrO npoTl.4BopeqhR MeXAy

BblJe- fi Hrilxecroffulefr HopMaMfi - peqb HAer rLltrlb o6 ocnoputvocrt4 Ht/xecroffu],eh

HopMbt vnv06 oTBercTBeHHocT!4 h3gaBu:eroTaKylc HopMyopraHa, flpr erOv cneAyeT

3aMeTL4Tb, rlTo hsAaHile <npoTt/Bopeqaqefr HopMe> HopMbl MoxeT coAepxaTb cocTaB

npaBoHapyueHfiff, noCKOnbKy npaBOBOfr nOpq.qOK MoXeT CBq3blBaTb C 3Tl'1M npL4Me-

HeHLle oco6oro aKra npHH)DKAeHhfl B KaqecrBe noc1eAcrBt4ff npaBoHapygeHhfl. t13

BblLre!4sroxeHHoFo raKxe cneAyeT, t '{To KaK TaKOBOi 4aHnuli cocraB npaBoHapyue-

Hrff He Haxo4r4Tcff B JlorhtlecKoM nporktBopestAt c HopMofr, ycTaHaBnhBarcu-lefr oToT

COGTaB, Het HnraXrX florrlHecKhx npo6fleM B TOM, t{TO AeilCTBrlTeIbHaR npaBoBafl

HopMa CosAaeTcn B Cuny aKTa, KBanfiQlrqrapyevoro KaK npoTfiBonpaBHblil. 3a V3&a'

Hile HopMbt Moryr 6urrs nprHaeHeHbt nocregcrBfiq npaBoHapyuleHhF, Ho nph oroM t4s-

.[,aHHafl HopMa 6yger coxpaHsrb cBoo AeftcrBllTerbHocrb, OHa 6yger AeilcrBoBarb He

TOIbKO B TOM CMblc'|e, qTO OHa COXpaHFeT CBOTO topt4AtlqecKyto CL4ny AO OTMeHbl qepe3

Apyrofi npaBoBoil aKT, Ho 14 B ToM cMbrcre, qro ora HopMa He Moxer 6utru orrveHena

TOIbKO nO npilLluHe cBollx HeAocTaTKOB'
Taroe Xe oTHo[ueHhe hMeer Mecro MexAy MeXp,yHapoAHblM u rocyAapcTBeH-

HbtM npaBoM. CMbtctt, B KoTopoM MeXAyHapoAHoe npaBo o6flsblBaeT rocypapcTBo
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K HeKoeMy Aef tcrBrrh3,  B oco6eHHocrLi  K r4gAaHno HopMbr onpeAeneHHoro [146]
coEepxaHhq, 3aKIloqaeTcfi t4cKIh3qhTeIbHo B cneAylou-leM: npoTr4BHoe AeilcTBile
rocyAapcrBa vnv YcTaHoBreH14e rocyAapcTBeHHofi HopMbr npoTr/BononoxHoro co-
AepxaHrfl f lBIqeTcfi ycnoBheM, c KoTopbrM MexAyHapoAHoe npaBo cBgSbrBaeT oco-
6yo caurqulo - nocreAcrBLle npaBoHapyureHVn B Br4Ir,e penpeccanAr vnA BoilHbt.
Cosgannan B pesynbrare (HapyueHilF> MexgyHapoAHoro npaBa HopMa ocraercs
geilcreurersHofi 4axe c rorrKr4 3peHhe MexgyHapo.nHoro npaBa. 3ro npaeo He
npe4ycMarpuBaer npoLlecca, qepe3 rcoropurfr <nportlBopeqau1an MexAyHapo4Ho-
My npaBy) HopMa rocyAapcrBeHHoro npaBoBoro nopqAKa Moxer 6urrs npnsHaHa
He4eicrarrerunoil. Tarac Bo3MoxHocrb AaHa rorbKo B paMKax naprilKynqpHoro
Mex.u,yHapolHoro npaBa. OrHoueHre MexAyHapoAHoro npaBa K raK HasbrBaenaofr
(nport/Bope,lauleil MexAyHapoAHoMy npaBy, HopMe rocyAapcrBeHHoro npaBoBo-
ro nopqgKa - To xe, qro h orHouleHile rocy/r,apcrBennoi KoHcrr4Tyl{l4t4, Koropaff
ycTaHaBrhBaer Hernil KaTaror ocHoBHbtx npaB fi TeM caMbtM onpe.[,enqeT coAep-
xaHLle 6yayulrax saKoHoB, K 3aKoHy, HapylualculeMy ol4 ocHoBHbre npaBa h nooroMy
npoTt4BopeqauleMy KoHcTr/ryll i l t 'r. cutyau.uH norHocTb0 noBTopReTcF, ecn!4 npeA-
noroxt/Tb, iJTo era KoHcrllTyllr lq, TaK xe KaK KoHcrt4Tyllt/n 6orbult4HcrBa crpaH, He
ycTaHaBnhBaeT npoqecc oTMeHbr 3aKoHa no nphquHe ero HeKoHcTr4Tyr-r,l,4oHHocTr,1,
orpaHr,rL{i lBancb ronbKo yKa3aHheM Ha BosMoxHocrb npL,rBneLtb r luqnoil orBer-
crBeHHocrll Tor opraH, roropsti IA3Ean raK HagbtBaevsri HeroHcrr,. lTyr-14oHHuril ga-
rou.  OnpegereHhe coAepxaHIe rocyAapcrBeHHoro npaBoBoro nopqAKa oo cropoHbr
MexAyHapoAHoro npaBa npoucxoALlT TorrHo TaK xe, KaK npo14cxoAr,4T onpeAetreHfie
cogepxaH fi q 6y.qyu-1ilx 3aKoHoB q epe3 KoH cn4Tyl[r/ ro, H e npeAycMarpr/1 Baou-iyro Ko H -

cruryllt4oHHoh toctut\uu - B arbrepHarhBHoM cMbrcre. f losron,ty He ucKrloqaercfi
BO3MOXHOCTb Hani lqhq 3aKoHa c uHbtM coAepxaHheM, qeM npeAni lcaHHoe,  -  TaKaf f
Bo3MoxHocrb Eaxe Aeflerupyercn, xore 6sr n ue 11471 nanpnvyo. ,nrcreanwQv<a-
l-ll,lF TaKoro coAepxaHfiF npohcxoArlr rrepes rsaruQrrallkrto Aeilcrevtil no vsgan4a
TaKUX HOpM B KaqeCTBe COCTaBa npaBOHapyUeHhR, HO npu sTOM He SaTparrBaeT-
cn AefrcrsrrenbHocrb caMilx grtix HopM. Hu etu Ha3btBaeMbte (nport4Bopeqau-lhMt4

MexAyHapoAHoMy npaBy> HopMbr,  HLl  r /3AaHHbre B rx i lcnorHeHr4e HopMbr He BcTy-
naor B roruqecKoe npor l rBoper ine c MexAyHapoAHbtM npaBoM. Tarnv o6pasoM,
c eroil cropoHbr Her HfiKaKilx npenflTcraui r 4onyuleHuo eAHHcrBa MexpyHapog-
HOro il rocyAapcTBeHHoro npaBa.

g ) 11 puuar MoKAyHapoAHo-npaBoBoro nopr4Ka
,naHnoe eAilHcrBo coxpaHnerc;l He rolbKo B HerarilBHoM cMbrcre - KaK orcyr-

cTBL4e rOTl,4qeCKOFO npoTr4Bopeqng Mex,qy p,ByMH KOMnneKCaMh HOpM, HO r,4 B nO-
St/Ttl lBHoM. floacevecrHo, tl B oco6eHHocTr4 cropoHHt/KaMvl AyanilcTnqecrofr roH-
crpyKllr1rl, AonycKaercn, t{To rocygapcrBa vnv, ecnu us6erarb nepcoHnfv<atrytu,
rocy!,apcTBeHHble npaBOBble nopfl,qKil CKOop[l, lHti lpoBaHbl no oTHot]JeHHto Apyr
K Apyry, opt44t4qecKh pas[paHuqeHbr no o6.nacrsna AeilcrBVA, oco6enno B Tepp!4-
TophaflbHoM acneKTe. ero eosMoxHo ronFKo B ToM c,nyltae, ecrh Ha,q orAerbHbtMh
rocyAapcTBeHHbrMil npaBoBblM14 nopF.qKaMLl npeAnonaraTb cyu_lecTBoBaHue HeKoe-
ro npaeoBoro nopflAKa, rotopsrfr r4x Koop4r4Hhpyer r onpegenffer npe.nenbr vrx B3a-
rn,tHofi KoMnereHLluu. Stttttt i  BbtculhM nopffAKoM Moxer 6utru roluro MexAyHapoA-
Ho-npaBoBoil, - QarrmqecKh, oH TaKoBbrM l4 trBrrrercn. Vlnuvrtt croBaMh, AaHHyro
QyH Kr_lr/ ro Bbr n ofl H Rlor H opMbr n oshTr4 BHoro M exAyHapoAH oro n paBa.
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PaHee ynoMsHyroe topu4r4qecKoe npaBilno o6uero Mex!,yHapogHoro npaBa -

a oHo npusHaHo KaK B Teopht l ,  TaK h Ha npaKThKe -  onpeAenf feT (ecnf i  hcno' |b-
3oBarb o6bl,lHble BbrpaxeHhfl), vro npaBt4TefibcrBo, npuLUeAUJee K BflacrLt qepe3
peBonloLU/ro [148] tttnu qepe3 rocygapcrBeHHbtft nepeBopol 6yger cqhrarbcn rerh-
Tl4MHbtM c rot{Kt4 speHufl MexAyHapoAHoro npaBa, ecru oHo cnoco6Ho o6ecneqnrb
A'|nTenbHOe nOBLlHOBeHhe HOpMaM, h3AaBaeMblM AaHHbtM npaBUTeIboreOr\4. erO
o3HaLraer, qro HenocpegcrBeHHbtf nphHyghrenunuri nopngoK nphHlDK.neHrn 6y4er
geicrsoearb B KaqecrBe reri lTLlMHoro, T. e. o6ff3brBaloulero npaBoBoro nopflAKa no
orHolxeHilrc r roi cQepe, e roropoil oH e o6u1ev fl LlenoM co6loAaercs, - r4HbtMr,4
cnoBaM!4, cocgaBaeMoe qepeg raxofi nopFAoK coo6ulecreo 6y4er paccMarpr.tBarb-
cff B KaqecrBe rocyAapcrBa B MexAyHapo4Ho-npaBoBoM cMbtcre. Tarofi npilHll i ln
eQQerrueHocrr/, KaK 6aeoauril lcpt4At4t{ecKuh npvutlwn nosilTr4BHoro MexAyHa-
poAHoro npaBa, npfiMeHurenbHo K npaBoBoMy nopflAKy oTAejrbHoro rocyAapcrBa
03Haqaer HapeneHfi e groro nopflExa Aeilcrer4TelbHocrbro qepe3 MexAyHapoAHoe
npaBo.  Ecnr  e no3L1r l4BHo-npaBoBoM acneKTe Bo3HhKHoBenre nexoef i  HopMoycTa-
HaBnfiBatouleil eracrh, nopffAoK roropofi B TerleHile F,nnrenbHoro speveHr eQ-
Qe<rusno gefrcreyer Ha onpe4eneHnofi repphropt4r/, cuMBorr43r/pyer co3AaHLle
npaBoTBopgu_lero aBTophTeTa, To 3To npoLlcxoAr4T noToMy, rlTo EaHHoe KaL{ecTBo
coo6ulaercfl AaHHoMy nopffAKy Mex.qyHapoAHbtM npaBor,tt. VlnA, qro ro xe caMoe,
noroMy, r{ro MexAyHapogHoe npaBo HaAerner raroi nopepoK KoMnereHllueil ua
npaBorBopqecrBo.  [1pu erov MexAyHapo! ,Hoe npaBo oAHoBpeMeHHo onpe4enf l -
er  npocrpaHcrBeHHbre h BpeMeHHbre npegenbr 4ei lcrerrenbHocrt4 o6pasoeannoro
raKhM o6pasor'a npaBoBoro nopffAKa. Teppuropun orAe.nbHoro rocyAapcrBa (r. e.
npeAenbr 4efrcreuR npaBoBoFo nopnAKa ororo rocyAapcrea) coilacHo npe4nilca-
HhqM MexAyHapoAHoro npaBa pacnpocTpaHFeTcfl HaTo npocTpaHcTBo, Ha KoropoM
gaHHutfr npaaoeofi nopngoK geficreeHeH" MexgynapoAHoe npaBo FapaHrhpyer orr4
TeppurophanbHbre npeAenbt AeicrBl4n, cBqgbtBas c BTopxeHrFMfi B 3aull lulaeMyo
cQepy npaBoBoro nopq[Ka onpe4eneHHble HeFar i lBHbte nocne4crBrR.  3a onpeAe-
tleHHblMLl t4cKnoqeHh9Mt/ cyu{HocTb pa3rpaHVqeHtAA npaBoBbrx nopnAKoB cocTor4l
no cyrl4, B ToM, rrro KaxAoe rocyAapcrBo Moxer 4eilcraosarb KaK annapar nphHlDK-
AeHi l f l  ronbKo B Tex npeAerax,  Koropbre 3aKpenneHbr sa HhM [149]  n rapaHTL4poBaHbr
MexAyHapoAHblM npaBoM, Ecrx xe He i lcnolb3oBaTb o6pasnur i  f l3brK,  To oTAeIb-
Hutfi rocygapcreeHnutfr npaeoeoi nopsgoK MoxerycraHaBflhBarb cBor cneLlfiQr,rve-
cKre aKTbr npuH)DKp,eHhg ToJlbKo B npe,4elax, SaKpenIeHHbtx 3a HilM MexnyHapo.s,-
HbrM npaBoM, r,4, ,{To6br He Hapyluarb MexAyHapoAHoe npaBo, !,aHHbte aKTbt ,qorxHbl
ocyulecrBnqrbcg rolrbKo B erilx npegenax. Tarcmrra o6pa3oM, B topLl4ilqecKoM nraHe
oKa3brBaeTcq Bo3MoxHbtM TeppLlTopLlanbHOe COCeACTBO MHOXeCTBa rOCyAapCTB,
r. e. MHoxecrBa npilHy,nhrerbHbtx nopFAKoB. Ho ne roltbKo reppilToprarbHoe, Ho
il BpeMeHHoe coceAcrBo (r. e, npeAenbt Aeitctaun rocyAapcrBeHHoro npaBoBoro
nopFAKa Bo BpeMeHi l )  onpe4elnercn MexAyHapoAHbrM npaBoM. Cornacno np,4H-
quny eQQeKTL1BHocI4 onpeAenetorcfi Haqaro rl KoHeL{ }opr/At4qecKofi geficreurelu-
Hocrr/ rocy!,apcrBeHHoro nopffAKa" C erofi ToqKil gpeHilrr, Bo3HLlKHoBeHHe il npe-
KpauleHl4e rocy4apcrBa npe,EcraBnqrcr co6ofr npaeoBbte flBneHuA Tor{Ho raK xe,
KaK h yqpeXAeHhe V n4K3t/I$al]./fl Opl4Al,ltlecKoro flil1{a B npelenaX BHyrphrOCyAap-
crBeHHoro npaBa.  Mex4yuapo4Hoe npaBo raKxe HMeer 3HaqeHue B nf laHe Mare-
pilatbHbrx npe4enoB 4efr crarrelbHocn4 rocygapcrBeHHoro npaBoBoro nopffAKa.
f locrors<y MexAyHapogHo-npaBoBbte HopMbt,  e oco6eHHocrr /  HopMbt,  cosAaHHbte
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Ltepe3 MeXAyHapOAHHe AOFOBOpbI, MOryr paCnpOCTpaHtlTbGs Ha Bce BO€iMOxHrlle

npeAMeTbl, BKJItot{ag il Te, KOTOpble AO sTOrO perynhpoBanHcb npaBoBblMH nopffg-

KaMh oTAeflbHHX rOCyAapCTB, TO Mex.qyHapoAHoe npaBo onpe,4eneeT Marep{ajlb-

Hbte flpeAenbr .qeficTBt4TenbHocTr4 TaKhx nopgAKoB. flo.4.]HHqqCb MexEyHapoEHorry

npaBy, oTEeIbHble rocyAapcrBa coxpaHtlloT KoMneTeHqup HopMHpoBaTb, no cyu{e-

crBy, Bce. Ho gra KoMnereHqrAA npnHa4nexhr rocyAapcrBaM Il4ub nocrorlblqr, ne-

cKonbKy MeXAyHapoAHOe npaBo He noAqrHteT ce6e ry nnv HHylo'o6nacrb H TeM

caMbtM He BbtBoAtlr ory o6nacrb t/3 cQepbl perynhpoBaHhc [150] rocygapcrBeHHoro

npaBOBOrO nopsAKa. Eclr npegnofiaraTb, t{To MeX!,yHapoAHoe ilpaBo eCTb cBepx-

rocyAapcTBeHHblil npaBoBoil nopFAoK, ro rocyAapcTBeHHoe npaBo yxe He o6-na-

Aaer BepxoBeHcrBoM. l-ocygapcreeHHbril npaBonopffAoK BbtABHraer npereHsvlm Ha

BCeO6u-tHOCTb, Ho AaHHaff npeTeH3hq orpaHilqhBaeTCff MexAyHapOAHblM npaBoM.

14nsrun CfloBaMLt, rOCyAapcTBeHHoe npaBg He 6yAeT 3apaHee orpaHhLleHo onpeAe-

IeHHbtMt4 npeAMeTaMh, KaK Apyrhe Henocpep,cTBeHHble MexAyHapoAHble npaBo-

BHe nopflAKtA Vnn npaBoBbte COo6u{eCTBa, KoHCTLlTyl4pOBaHHble qepe3 MeXAyHa-
pop,H o- npaBoBoil .[,oroBop.

h ) I-ocyaapcrBo KaK o praH M exqyHa po,4Ho - n paBo Bo ro coo6uJecrBa
l-ocygapcreo, noHflThe KoropoFo Mbl renepb onpeAenneM qepes MexrqyHapog-

Ho-npaBoBofi nopRgor, qBnqercn HenocpeAcrBeHHbtM, qacrL4qHblM, orHoclirerbHo
qeHrpanusktpoBaHHbtM npaBoBbtM nopfi.qKoM, Anq KOTOpOTO npe,4enbl topl4Al4qecKofr

,0,eiCTBhTenbHOCTtt ycTaHOBIeHbl MeXAyHapOAHblM npaBOM B npOCTpaHCTBeHHoM

l,4 BpeMeHHoM acneKrax, a npeTeHsilq Ha Bceo6u-tHocTb perynhpoBaHhfl orpaHhqeHa

TOTbKO LIEPE3 BBOA'IMbIE MEXAYHAPOAHbIM NPABOM YCNOBi l f l .

Ecnu mcnonb3oBarb o6HqHUfi nepcoHuQr4ltl ipylou{Hft cnoco6 onvcalt fr orAenb-

Horo rocyAapcrBa, To AaHHbrfi qacrhrrHbril npaBoBofr nopflAoK Moxer 6utru o6osHa-
LteH KaK opraH Mex.EyHapoAHo-npaBoBoro coo6u-lecrBa. Toluxo B KaqecrBe TaKo-

Boro orAenbHoe rocyAapcrBo yqacrByer B co3,naHurl MeXAyHapopHoro npaBa. ero
qpesBbtqafiHo BaxHo B n;;aHe AOrOBopHorO cosAaHhq MeXAyHapoAHoro npaBa' Ko-

Topoe, [ro MHeHhto MHor[X aBTopoB, RBJlfieTcF eAuHcTBeHHblM cnoco6oM t43MeHe-

Hr/R h AononHeHhe AeficrBytoulero MexAyHapoAHoro npaBa. CooreercreeHHo, npa-

BorBopltecrBo qepes o6btqHoe npaBo, Koropoe Bblcrynaer hcrotlHt4KoM Bceo6ulero

MexAyHapoAHoro npaBa, KoHcrpyt4pyercq raKhMil aBTopaMh KaK MoflLlarhBbli l Ao-
roBop [15'1 ] ronsrco Arg roro, rlro6u yrBepAhrb AorMy cyBepeHmrera h qro6bl Bo3-

Becrn AeilcrerarenbHocrb MexAyHapoAHoro npaea K cBo6oAHofr eone orAenbHblx

rocy4apcrB. OAHaro raKaq KoHcrpyKr-{r4fl ocHoBaHa Ha caMoo6MaHe. Ecfih paccMa-

TpuBaTb AorOBop KaK npaBoTBopqu-1t4fr Qarr, ro CO3AaHHafl qepes AOroBop HopMa

AonXHa o6R3HBaTb r ynpaBOMot{hBaTb He oAHo, a Cpasy ABa AOrOBapilBarcUlhXcR
rocyAapcrBa (T. e. opraHbt II nO.nAaHHblX sTnX rocyAapcTB - XoTtl 6u onOCpeAo-

BaHHo), Koropbte qepes AoroBop BsahMHo KoopArlHt4pytor Apyr Apyra. Ho Als ero-

TO HIDKHO npeAnonOXUTb HeKyo HOpMy, KOTOpaR yCTaHaBnhBaeT, qTo 3aKIOqeHHhlft

rocyAapcrBoM AoroBop ecrb npaBorBopffu-1li l  Qarr. Taran HopMa He Moxer 6btrb

HopMoi npaBoBot-o nopqAKa orAenbHoro rocyAapcrBa - oHa Moxer 6utrs roluro

coCraauoil qacTblo HeKoero Bbtguero npaBoBorg nopffAKa, CTOquleFo HaA rgcyAap-

crBeHHbtMu npaBoBbtMl4 nopffAKaMh h KoopAhHl,4pytoqero hX. tlepe3 HopMy rocy-

AapcTBeHHoro npaBoBoro nopsAKa, - a ec'|h BbtpaxaTbctl o6pa3Ho, To qepe3 Bojl lo

oTAeflbHoro rocyAapcTBa - He MoxeT o6qeuleatucq h ynpaBoMot{ilBaTbctl Apyroe
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rocyJr,apcTBo, T. e. opFaHbl h noAAaHHble Apyroro rocyAapcTBa. Ecflu 3Th rocyAap-

CTBa paBHbt MeXAy co6oft, To KaxAoe 143 Hl,lx MOXeT o6q3blBarb u ynpaBoMoqhBarb

TOIbKO CBOLTX CO6CTBeHHbIX nOAAaHHblx. f lpaBoBafl KoMneTeHL{Lls oTAeflbHoro rocy-

/l,apCTBa He BbtXo.D,l4T 3a npe.o,enbt AeilCTBhq npaBoBorO nOpflF,Ka sTorO rOcyAapCTBa.
l-'lpaeoaan KoMneTeHllt4ff AByX rocyAapgTB He MoXeT 6utru npep,CraelleHa KaK cyM-

Ma ,qByX MaTeMaThr{ecKhx BeflhqfiH. TIOOTOMy ecflL4 HeT aKTa AenerilpoBaHilF nojlHo-

MOqhfi OT HeKOerO BbtCLUerO nOpqAKa, TO AaXe .0,8a rOCy.o,apCTBa BMeCTe He Moryr
qepes AOroBop co3AaBaTb HopMbl, KoTopbre 6ut esafitulHo AefcTBoBanh B npeAeJIaX

Ltx npaBoBblx nopffp,KoB. TeoperrtecKh npoqecc co3AaHLls [152] NtexgyHapoAHo-
npaBoBbtx HOpM Moxer 6utrs noHFT TOttbKo c TOt{Kt/ 3peHhtt o6u{ero MeXAyHapoA-

HOrO npaBa, BeAb hMeHHo oHo perynupyeT npoqecc npaBoTBopqecTBar B paMKax

KOTOpOTO AOTOBOp MeXAy rocyAapcTBaMu paccMaTpilBaeTcq KaK MeTOA CO3gaHhF

npaBa, - t lHbtMl4 CfloBaMil, B paMKaX KOTOporo AoroBop o6fl3blBaeT rocy4apcrBa

BeCTfi ce6q coo6pasH9 AoroBopy. B OToil nepcneKThBe Te nonHoMoltHue npe,qcra-

BVTenV AoroBapnBalou{r/,lxc9 rocyAapcTB, KoTopbre yqacTBytoT B SaKItoLleHtAtA trofo-
Bopa Mexpy rocy,qapcrBaMh, o6pasyloT eAhHbtfr, xoTfl h KoJlJlerhajlbHblft opraH. Ho

oro He o6Uufr Anh AByx rocyAapcrB opraH - 3To opraH coo6ulecrBa AByx rocy-

AapCrB, KoTopbtfr KoHCThryL4pyeTCn Ltepe3 o6qee MeXAyHapoAHoe npaBo. [r4uenHo

MexAyHapoAH oe npaBo Aen erh pyer n paBoBoMy nopqAKy oTAeJi bH oro rocyAapcrBa

npaBoMoqhe onpeAenHTb ro nLtLlo, KoTopoe BbrpaxaeT AoroBopHyfc Botllo oToro ro-

Cy.D,apcrBa oT ero L1MeHL4, Toqno raK xe i l AeilcTByloulue nph 3aK,|loqeHfit4 AoroBopa
nperu,cTaBhTenh AoroBaphBa|ou-lt1xcfl rocy!,apcTB gBnff|oTCR B nepByto oLlepeAb oA-

Hr/M r3 opraHoB co3.qapU{efi.EoroBopHyto HopMy cl4cTeMbl opraHoB Mex4yHapoAHo-

npaBoBoro coo6u-lecTBa, r Jl!4[ub BO BTopyto OqepeAb sToT OpraH RBIqerCtl qacrb]o

CucTeMbt opraHoB cBoero rocyAapgTBa. BonpeKh rOMy, LlrO npfiHRTo yrBepxpaTb

no.n, BIt4qHtleM AOrMbl CyBepeHLlTeTa, He rocyAapcTBo co3AaeT BoSHt4KalOU-lee qepe3

MexAyHapoAHble AoroBopbl npaBo - 3TO AeflaOT rOCyAapCTBa, a ToqHee, MexAy-

HapOAHO-npaBoBge coo6qe6TBo. TO,IHO TaK Xe KaK TMeHHO rOCyAapcTBO CO3AaeT

rocy!,apcTBeH H oe npaBo q epes rocyAapcTBeH H bl e opraH bl.

Eclr,l wut roBopLlM O rocygapcTBe KaK 06 MeXAyHapOrqHo-npaBoBOM opTaHe' TO

sTo r14ulb 06pa3Hoe BblpaxeHhe AIR npaBoBoro nopqAKa oTAeJIbHoro rocyAapcTBa.

OrOr nopngoK OnocpeAyeTcq MeXAyHapOAHo-npaBoBblM nopn!,KoM, OH BKnnlleH

B cBssb AeterhpoBaHHbtx no1HoMotlL4fi, o6ulylo g1ff BceX rocyAapCTBeHHblx npaBO-

Bbtx nopFAKoB; [153] crpyKTypa.[,aHHoil cBtlst4 6yger onhcaHa Aanee.
B qucro nosilTnBHoM cMbtcre AaHHan crpyKTypa o6pagyer e!,uHcrBo yHhBep-

canbHoil npaBoBoil cl4creMbr. ero ecrs nnub onLlcreMorot-tiqecKoe, Ho He opraHH-

sallLioHHoe eALlHcrBo - Bo Ll36exaHhe HeAopa3yMeH14il Mbt AoJlxHbl noAqepKfiBarb

oro KaxAbtil pa3. TeM caMblM crpyKrypa rocy4apcrBeHHoro ycrpoilcrBa KaK npa-

BoBaF cyulHocrb OcBo6oxAaeTcfl OT a6cOItoTHocTl4, KoTopyto AlF Hero yrOToBaIa

AorMa cyBepeHurera. l{Llcroe yqeHLle o npaBe penn141tAsupyer rooyAapcrBo. OHo

npr43HaeT rocygapcTBo B KaqecrBe npoMexyToqHgfr cryneHLl i l  TeM CaMblM npfiXo-

Ar4T K BbtBoAy o roM, qTO yHl,4BepgaflbHoe MexAyHapoAHo-npaBoBoe coo6ulecTBo

O6pasyer AIi lre11bHoe qepeAoBaHhe nocreneHHo nepexoAfult/X Apyr B Apyra npa-

BoBbtx crpyKTyp. 3ro coo6ulecrBo oxBarbrBaer co6oft Bce rocyAapcrBa u Aenvrcn
Ha rocyAapcTBeHHble npaBoBble coo6ulecTBa.
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i) 1ncroe WeHue o npaBe u pasBurue npaBa B Mkpe
BaxneiluLee AOCThXeHue t{LlcTOrO y{eHns o npaBe - TeopeThqecKge pa3pyue-

Hr4e AOrMbt cyBepeHuTeTa, KoTopaR gBIqeTCg OCHOBHbIM l,lHCTpyMeHToM hAeoJlorhtl

,4Mnepilalt4sMa, HanpaBIeHHblM npoTtlB MexAyHapoAHoro npaBa' XOrs 6ut eToT pe-

3ynbrar 6uu AocrnrHyr coBceM He c KaKt4M-To norhrhqecKrM HaMepeHheM, oH TeM

He MeHee MoXeT oKasaTb no;1ilTrlqecKge BO3AefiCTBHe. BeAb TeM caMblM ycTpaHn-

eTce npenFIcTBLle, KOTOpOe HenpeoAonytMo cTotulo npnMo Ha nyrh TexHhqecKoro

pasBLtrt4e MexAyHapogHoro npaBa h AanbHeil ueil LleHrpan usa4tAv MexAyHapoA-

Ho-npaBoBgro nopflAKa. tirCrOe yqeHre O npaBe npOTLlBonOCTaBItleT ce69 Tofi

apryMeHTaltLtt4, KOTopag O6bqBIfleT TaKOe pa3BrTl4e HSCOBMSCTLIMuM C np6poA6il

MeXAyHapoAHoronpaBa i l nnccyu lHocTb to rocyAapcTBa 'T .e . coBceM 'qToMoXeT
6uru eurpaxeHo c noMou-lblo noHflrr4n cyBepeHhrera. [154] B roneqHout cqere' t{H-

CToe yqeHhe o npaBe paso6naqaeT nonb[Ky nph4aTb BhAt/MoCTb HegnpOBepXfiMOFo

no cBoeft npupoAe noFhqecKoro AoKasaTeflbcTBa ToMy ]/cKnoqr'lTenbHo no'|ilTl4qe-

cKoMy apryMeHry, npoTl4B KoTOpOFO MOXHO Bo3paxaTb TaKrlMh xe nofltlThHecKh-

narrr apryvenTaMn. flo veHuulei uepe, 3a clleT gToro Haue yqeHile BblcBo6ox,o,aeT

noInTTKo-npaBoBoe pa3BilThe.OT CBq3blBaPu.l, l/X ero JIoXHbIX npeACTaBneHuil, He

OnpaBAbtBaflVHe nbgrynupys TOT unt hHofi BaphaHT pa3BhTLlF' B KaqecTBe Tegpht/
rlt4cToe yqeHile o npaBe BcerAa ocTaeTctl 6eepasnrrnblM K npaBoBofi nonuThKe.

KoHcraraqrq no[o6Horo Bo3MoxHoro BosAeilcrBuF tlhcroro yqeHilR o npaBe He

HaHocr4T HhKaKoro yqep6a ero qucrore. Xorq 6H to.{Ftue ecrecrBeHHble HayK[ h He

vMent ilHoi qejrh, KpoMe AocThxeHhfi qhcToro 3HaH!4q, TonbKo oHt4 .B,enalor Bos-

MoxHbtM pagBhrye rexHhKt4. B srona cMbtcre MoxHo cKa3arb, tlro i{t4croe yqeHhe

o npaBe co3AaeT CyU4eCTBeHHyn npeAnocblnKy Ane opraHil3aqiloHHoro eAilHCTBa

LleHTpanilsoBaHHOrO MttpoBoro npaBoBoro nopRAKa 3a CqeT Toro, t{To 3TO yqeHhe

penqTnBhshpyeT nOHsThe rocy.B,ap6TBa il o6egne'lhBaeT onhgTeMoflOrhqecKoe

eAhHcTBO Bcero npaBa.
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