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10 AH4xeil  Koi l4ep ynoMuHaer cnegytou{r,t f i  oqeHb noKa3areruurtf i  anorprQ, f ipKo xapaKTe-
pr.rayrrculr,r i  npaBoBoe co3HaHhe Jl.  Iy ' .  f lerpaxltqKoro, ero no3Hqhto yqeHoro u neAarora. Kor,qa
nocte ot6uttuq fl erpaxltqruu rpexMecqqHoro 3aKrroqeHl.rfl cryAeHTbt ycrpounu ceoevy ltrc6n-
uovy npoQeccopy oBaqhrc i l  npeAnoxlnu opraHu3oBarb ropxecrBo B ero qecrb, npoQeccop
orBernJl,  qro HapyueH14e 3aKoHa, Aaxe coBepueHHoe i l3 cavrtx 6laropoAnotx no6yx,qenri l ,
xe voxet 6uttu noBoAoM Anfl noqectei (Ilw. no:- llempaxuuxuil ll. l'1. Teopun vt norll,trHKa npaBa.
14:6parrrre rpygu. C. XXXV|l l) .

1r Oqenra c yr{eroM AononHeHHoro u rcnpaarennbro nepeH3AaHhq 1909-1910 rr.

M. B. Aumonoe'

o METOAOIOThqECKhX OCHOBAH 14fl X
L{]4CTOTO YqEHI49 O NPABE TAHCA KEJ:Ib3EHA-

Paspa6orxa qhcroro yqeHi ln o npaBe -  no cyn4,  yqeHi ls  o npaBoBbtx Hop-
Max -  6ura qeurpanbHoi l  TeMof i  TBopqecr€a KelbseHa, xor f l  h  He eAHH-
crBeHHof i .  HayvHyHc nporpaMMy Aei lAeonorh3aqhi l  3HaHi l f l  o  npaBe,  h3yqe-
Hr{g npaBa KaK caMo3aKoHHoro peryngTHBHoro MexaHi l3Ma, pa3rpaHh' . leHf i  f l
coep HopMarHBHoro H 0aKrilqecKoro, npeoAoneH,Ve AyanLt3Ma npaBa h rocy-

AapcrBa Ke. [useH o6o3Hat{hn yxe B cBoeM nepBoM KpynHoM hccreAoBaHHh
t9t l  r .  <<OcHoBulre npo6neMbr yqeHhs o rocyAapcrBeHHoM npaBe,  pa3Bhroro

c Tot{K]4 speHHc yqeHug () lopl4AhqecKoM npaBilne)) - B 3ToM ((KphTHqeCKOM

hccneAoBaH]4x,  HaqereHHoM Ha BaxHef iuhe npo6neMbr rocyAapcTBeHHo-
ro npaBa>1. Yxe nocre 9Toft ny6nHKaquu 6btnu ecHbl ocHoBHble o'{epraHilg
Kpr4Tl4qecKof t  nporpaMMbr npaBoBoro yqeHHg KeruseHa, HanpaBneHHoi  Ha
pa3BeHqaHhe H.0,eonorilqecKhx AorM fi npeApaccyAKoB o npaBe2. Jta saAaqa
6urra rnaeeHcrByrouleil B ero pa6orax 20-x roAoBr, Hror KoropbtM noABero
B 1934 r. nepBoe il3AaHhe <rgNcroro yqeHnq o npaBe>4. C te,{eHhev BpeMe-
Hil Kenb3eH nepecMaTpilBaeT oTAenbHbre 3reMeHTbt cBoero yqeHhg o npaBe;
H a h6 on ee 3 H aq uTeJr bH blM fi pe3ynbraTaMu TaKoro nepecMoTpa gBJlgloTcg BTO-
poe h3AaHhe <qrcroro yqeHil9 o npaBe>) 1960 r.5, a raKxe Ha6pocKH HoBoil
Teopil14 HopM, KoTopbre 6brnl4 ony6nxKoBaHbr yxe nocJle cMepTH KersseHa, e
1979 r. noA Ha3BaHHeM <(O6u{as reoprn Hopt't>r6.

Cyru aroil Hayt{Hoil nporpaMMbt t43HaqafibHo 3aKrp'{aracb B nocneAoBa-
TerbHoM orlhqeHilH npaBoBeAeHHfl or 3JIeMeHToB oaKThqHocrx npu noMolqh
HeoKaHTHaHCKOTO Ae/leHilg MeXAy HayKaMH O npt4poAe U HayKaMH o AyXe,
n phq h H H o-cn eAcrBeH H br M il HayKaMH H HopMarilBHutvN (rgeorpasnuecxut"l ta)

'Anmouoe 
Muxautt Banepueeuu - AoqeHr xa$e4psr reopr4u u ucropuu npaBa H rocygapcrBa

topl4,4rr.tecKoro Qaxyntrera Haqlrouaaunoro ilccreAoearerbcKofo yHrBepcsrera <<Butculaq
uKorra 3KoHoMhxu> (Can(r-flerep6ypr), KaHAuAar tophAr4qecKilx HayK, Aoqenr-

"Aannoe rccre.qoBaHhe Bbrnoi lHeHo npi l  Sunaxcoeof i  no4AepxKe PfHO{rparr11-03-00637a).
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HayKaMi l ,  HopMaMr,r  14 qeHHocrqMhT. OcHoeHoi l  uqeei l  ryr  6utna HeoKaHThaH-
cxan y6exgeHHocrb Keru:eua B ToM, t {To pa3Hbte MeroAoror i lqecKi le noAXo-

4u r  ue ra6exHo  nphBoAsr  K  KoHcrpy rpoBaHHHl  pa3Hb tx  npeAMeroB  HayqHoro
i lccneAoBaHi le -  npaBo KaK npeAMeT l0pi lcnpyAeHqHh, coorBeTcTBeHHo, co-

AepxaTenbHo oTr l14LreH or  npaBa KaK npeAMeTa coLlHonoFHV Unh ncvxonofvv l .
HayuHurrT MeroA caM KoHcrpyupyer ceoi l  npeAMer,  a pa3nHql4e MeroAonorx-
qecKhx ycraHoBoK no3roMy o3Haqaer,  qro yqeHbte i l3  pa3Hbtx o6lacre i l  :Ha-
HHs hMelor  pa3rHr{Hbre npeAMerbr  3HaHi ln.  A : ru npeguerbt ,  B cBoto oqepeAb,
He hMepr roqHoro KoppengTa a peanuHoi l  AefrcrgrrenuHocrx -  3To J i t l t i lb
Hayt{Hbre KoHcTpyKqr414,  BBoAer4i le  eAhHcTBo B npoqecc n03HaHut;  3HaqeHH9,
rrpHnHcaHHble npeAMeraM co cropoHut cy6uexra n03Hasuq8.  He ro qro6ut

Kenu:eH nbl rarce orp14rJarb $arrNvecxoe h3MepeHt ' te  npaBa,  r i l6o o6tqeHru
HCCreAOBaHhe 3TOrO i l3MepeHrg aHTi lHayqHblM -  ero hAeg 3aKnpt laracb B
co3AaHHH orgeruuof i  npnua.qHoi l  Ar4cqunnhHbl ,  Koropag saHHvanacu 6ut
nocreAoBaTe.nbHbrM onhcaHHeM npaBa <TaKf iM,  KaKoBo 0HO eCTb> C TOt{K14
3peH He cnequ Qu,recxoi  veroAolorL lH lopH cn pyAeH qHU.

}ry uero4o.norulo Keruseu HaxoAr4r  e oco6oi l  cBt3Ke MexAy QaxravN,
KOrOpylo ycTaHaBni lBaeT HayKa o npaBe -  BMeHeHi le vnh npvnucblBaHhe
(xapaKTepHaf l  ToJrbKo Anq npaBoBeAeHi l9 HopMarhBHaR rhnore3a o cBt-
3H MeXAy HeKhM HapyueHheM npaBhn H nocf leAcrBi leM, Koropoe .qorxHo
nocneAoBarb B cuny Hexof i  Hopuut) .  BveueHue cBs3btBaer MexAy co6oi l

ABa aKTa qef loBeqecKoro noBeAeH4f l ,3ro -  (cB93b HeKoToporo noBe.qeHhff
c  npaBoBbrM nocreAcrBr4eM qepe3 oco6yto chcreMy npaBoBbtx cMbtcroe>e.
Co6creeHHo Hopr ' rorZ (e ouuvue or  $axra)  nBrsercs (cMbtc.n aKTa BMeHe-
H149,  KOTOpbIM HeqTO npeAnhcblBaeTcs v,  caeAoBaTeIbHo,  KoTOpblM MeXAy

Qa xrauu BnepBbre ycraHa BnhBa erct  QyH Kl- l t4oHa.n bHas cBq3b,  onhcblBaeMaq
npaBoBbrM BbrcKa3brBaHxev ( ropu4xqecKHM npaBh/ toM. -  M.  A.) r r '0 .  hveHHo e
3ToM cMbrcJre h 3aKJr loqaercg cyr lHocrb npaBa.  l - lp t t  : rov BaxHo, uro ,qauuut i
cMbrc l r  He sBlrsercrr  ueroei l  TpaHcqeHgeHrHoi l  eequo e ce6e,  oH pacKpblBa-

eTcn l4ccreAoBarento,  lspt lcTy B o4cTeMe npaBa,  B npaBonope4xe,  xoroput i l
n  peAcraBnqer co6oi l  eAHHcrBo crarhqecKoro (Nepapxnv ecKoe crpoe uue) u

Ai lHaMXq ecKoro (crcreva yn paBoMat{Hsaurar)  acneKToB n paBa11.

C novouluro 3roro npueMa Keru:eH pacct{hrbtBan orrpaHhqi lTb npaBo
or MopanH H cAenarb oni lcaHi le HopMar i lBHoi l  crpyxrypul  npaBa caMope-

$epeHrHof i  3a cqer  oco6oi l ,  ceof icreeHFtoi l  ronsxo npaBy Qopt ' , tu t  Bblpa-
xeHHg HOpMbr  -  qepe3  cB93Ky  noBeAeHqecKoro  aKTa  c  ycnoBheM HopMb l
ny reM BMeHeHHt  KoMnereHTHbtM op raHaM o6qEaHHocrH  HaraTarb  caHKqhh
npv Hanwtvh npeAycMoTpeHHbrx uopt ' lo i  o6croqrenucre.  ToqHo TaKyp
ycraHoBKy KersseH npuMeHeer h B orHoueHrvl tocy$apcrBa. Kputuxya

ABycropoHH loro KoH qen L l f i  rc  rocyAa pcraa (xax HopMar i l  EHo-coquar bHoTo
neneHrn)  [ - .  EnnuHexa,  oH n]4uer:  <Bo:speHNe, corracHo KoropoMy top14-
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Pazden !. Teopemuxo-nposoebte ocHoebt npoeooxpaHum

Auqecrufi h coql,tororo-ncilxororrqecruil noAxoAbl BblpaxarcT TonbKo ABe

c T o p o H b | o A H o r o h T o r o X e q B n e H ] 4 g ' H a 3 b | B a e M o r o ( r o c y A a p c T B o > ' n p o -
ThBopet{HT QyHgaueHraluHoil 3nilcreMoJlorh'{ecxofi ycraHoBKe' couacFlo "

xoropof t  ABa pa3Hblx,  HecoBMecr i lMblx npoLlecca no3HaHi lg AonxHut npr-

BecTH K nosBIeHi l€ AByx paBHbtt l  o6pasov pa3nl4qHblx h HecoBMeCTi lMblx

npe4veroe#2.  '

,[ucr-1NnnuHy, Koropafl 3aHrMaerc'l l43yqeHileM npaBa il rocyAapcrBa c

roqru speHllq iarofi cBn3KH MexAy Qarrauu, Mblcll i lTenb HacroilqNeo Hasut-

Baer<yt{eHHeu>(Lehre) ,noAqepKt{Baf leenpuKnaguoi lxapaxrephnpor l4Bo-
nocraBjlqt ee HayqHblM KoHqenqhgM O CyI4HOCTH, npoHcxoxAeHilr npaBa

(reoprax uru Qunoco$raN npaea). Peuu uger o cyry6o HHcrpyMeHrarbHoM

n o H H M a H H H n p a B a , o 6 o n r c a H n r n p a B a r a K r M , K a K H M e r o B H A 9 T l o p H c r b l ' a
He QranocoQut (Kelr:eu np6vl noAqepKHBarb' t lro ero '{ l ' lcroe yqeHue nHUb

nepeBoAHT Ha nayuuutfi 93blK To, t lro o npaBe AyMaFT o6uquue tophcrbl H

To, KaK oHH c HHM pa6oraofs), o6 u:yueHNH npaBa B ero KoHKperl4Ke' B npo-

4eccaxco3AaHHgunpuMeHeHug,aHecToqKH3peHHgl4AeanoBnu$eonorui t .
f lpu rrov KeruseH npereHAyer ua to, uto6ul co3Aarb yHilBepcanbuutil uero-

AororhqecKrfi u xonqenryaluH util l4HcrpyMeHT apufi gna onu caHHtl I to6oro

npaBoBoro nopsAKa, He3asilcl4Mo or eFo (oHKperHoFo coAepxaHuR' Pequ

He hAer o QopManH3Me, KaK npeue6pexeHllu MarepilarlbHblM coAepxaHueM

npaBa -  no3HaHi le npaBa r{epe3 anpuopHble $opuut  Moxer Becru K pa3nht{ -

HbrM pe3ynbraraM B 3aBilCHMOCTI4 OT CoAepxaHht HopM KOHKperHoro npaBo-

uoro'noptA*a; ocraHercn Heilsr4eHHofi ToJIbKo caMa KoHcrpyKlil4s HopMbl' c

noMotqblo roropoil onhcblBaercc AaHHutil npaBonopcAox', f l pegr' leroM opH-

Aht{ecKoro no3HaHilt gBrserctl MblcrleHHo peKoHcrpyt4pyeMblf MexaHu3M

BMeHeHHr,  roropur i l  o6uscuser MexaHi l3M npaBoBOrO HOpMt4poBaHnn $ax-

TilqecKhx otsoureHufi T epes oco6utfi voAyc AorxeHcrBoBaHx9'

HecouHeHHo,KeruseHnpoAonxae ryc raHoBK l4npaBoBorono3h r l 4BH3Ma
X lXe . ,HanpaB .neHHoronpoThBecTecTBeHHo-npaBoBoroB3rngAaHanpaBo .
Ho ero nporpaMMa HaMHoro uJ i lpe -  oHa craBhr noA coMHeHrae (Ho He or-

puqaerla) nto6ue Qopvur yM03pl' lTenbHoro reoperh314poBaHfi e o cyulHocru

npaBa. 9eu paccyxgeHhfl o6 uAeanuHofi nprpoge npaea (xax BblpaxeHfie

cnpaBeAnueocrr) ornilqalorctl or paccyxAeHufi o npaBe KaK MexaHh3Me

cotji lanbHoro KoHrpons hrn xe KaK ncuxoJlorrqecxoil npoerqr'rr? Bce srh

n o A x o A b t K n p a B y r p e u j a r 3 c c e H q h a J I X 3 M o M , K o r o p u i H e n o A X o A l 4 T ' q n q
crporo npuua4noft HayKu o npaeels' Pa:yueercn, caM KenuseH' KaK H Jllo-

6oil gpyroil HccreAoBarenb, noAxoAl4r K npaBy c yxe 3aAaHHofi crcreuoil

np.g. r " " r "ur f tocyuluocrh,nphpoAenpaBa(eLleaqxlopl4Ai l r ' lecKoi lpexoH-
crpyKttl4u noHtaMaeMoro KaK HopMarreHutfi nopsAoK npilHyxAeHuq" s o6qer'a

, ,t"ro" o6naganulxil AeficreeHHocrsnl6)' Taras cHcreMa nocrhraercq He

HHTy I4THBHO,any reMpaqhoHanbHorono3HaHt4g ,ny reMBb lAB l ' lXeH i l f , ' npo -
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BepKt4, npilHqrrt Hnh onposepxeHhq ri lnore3' f lro6oil l ' tccfle'qoBarenb pa-

6oraer ,  paccyxAaer o6 :unupuuecKt l  AaHHoM' Ha6nnAaevoM' AocrynHoM ' '

o n b | T H o M y n o 3 H a H H p n p a B e - A I g n o 3 H T l 4 B l 4 c T a 3 T o T a K X e H € B o 3 M o X H o o T :
pilqarb. Toluro Anc top14cnpyAeHL{t4H cgoilcrseHeH oco6util MeroA raKoro pa-

qhoHanbHoro no3HaHHf,  3MnHpHqecKofo MaTepi lana -  l43yqeHhe npaBa noA

yrnoM 3peHH9 MexaHH3Ma BMeHeHHt l '  r {To BOBCe He i lcKf lmqaer ApyrHX yrn0B

3peH i l9 .- -  
nprut ,  xoroput f i  npeAnaran KeruseH'  6utn Heopl t ruHareH B KoHreKcre co-

BpeMeHHoro eMy npaBoBeAeHHq'  OH saxr lovancq B ycnoBHoM pa3AereHuh

HecKoIbKHX MeroAoB no3HaHf ie npaBa -  yMo3pHrenbHoro reoperH3t tpoBa-

HHe o cyru H MoAycax 6r t r rs  npaea ( reopNn N $NnocoQur npaea) '  3Mnhph-

qecKoro HccreAoBaHHc KoHKperHurx Qopu npocBreHHr npaBa B coquanruoi l

xH3HH nyreM npHMeHeHHc.K npaBy rareropHi l  npuqHHHo-cneAcreeHHoi l  ces-

sr,r (couNoloffir npaea), eubopa t4KpArvKV HAearoB H opHeHrHpoB pa3Bhrl4e

npaBa (noluruxa npaBa HnH npaBoBas rgeolorNr) '  H3yqeHhq HopMaTHBHoro

ycrpofrcrea H MexaHH3Ma npaBoBoro napsAKa qepe3 Kareroptl lo BMeHeHHS

xaxoco6oi lQopuurAonxeHcrBoeaHNr 'Pa:yueerct l 'BoAopa3AenMexAy3rh-
MH MeroAaMH ycnoBeH f i  HHKaK He coBnaAaer c  sMnHpf iqecKHMl4 rpaHi lqa-

MH npaBa KaK QaKrHqecKoFo coqxaJlbHoro sB'neHHt '  Caoeo6pasne no3hl- l t ih

KeJ ]useHa3aK j l n r {aeTcgpa3Be t . |ToBp l4Fop l43MenpoBoA l4Moro i lMAe I l eHh ' l
-  B nof lHoM a6crparuposaHi lH 3THx MeroAoB H3yqeHuf l  npaBa Apyr  or  Apyra '

h NueHuo c 3Tl4M p!4roph3MoM (a He c qenecoo6pa3Hocrblo o6oco6leuun l l

KOHKpeTt ' , l3aql4 i l  pa3Hblx MeTOAOB n03HaHHg npaBa'  BblAereHHt l  Ai le  3TOro He-

cKoJlbKt lx  Hayt{Hblx a"q 'nn")  cBf l3aHa 6oluuas qacrb KpHTHru'  o6paqeu-

Hoi l  nporus Kerusena.  Bonpoc 3Aecb'  c tano 6utru '  B Mepe'  a He B npHHt l%ne

- go rarof r  creneHu AonycrxMa aBToHoMH3aqHq HayK o npaBe'  a He o roM'

vro cyry6o AorMarhqecKoe,  opuAt4Ko-TexHur ' lecKoe oni lcaHue HopM npaBa

rpe6yer Apyroro MeroAor orhq ecKoro H KoH Llenrya"it:: 
l1 :], lyM 

eHra pile'

L teM. cKaxeM, coqt4oror i lqecKoe i lccreAoBaHHe orHochrenuHof i  :0Qexrhe-

HOCTh npaBoBblx HopM'

3Aecu KeruseH 3aHsrl npuHqunhaflbHylc no3ilqnrc' Mutcnrrenb norlarafi '

qro 3ra creneHb Anf, HayKH o npaBoBblx HopMax Moxer 0ul1-115uva 3Hat{i l-

re luHoi l  BBl4Ay Bblueoni lcaHHoro HopMaTi lBHoro MeroAa BMeHeHht l '  Koro-

putfi ornuua.n yqeHt4e o npaBe or cotlf ionoruqecxofi ]opucnpyAeHttlzl 'z, vnv or

n o r H T H K H n p a B a ' A p y r o e A e r o , q r o K e r u s e H H l 4 K o r A a H e n p e A n o n a r a r B o 3 -
MoxHocrH arrorrono,r r /14 cBoero q14croro yqeHHt o npaBe or  AaHHbrx iqpyrhx

HayK o npaBe -  3ro AocraTot{Ho qerKo Bl4AHo xorg 6ut  e roM'  uro 6utr re npa-

Ba Anq Hero cBq3aHJt  t " ' "y*ot '4  Aei lcreeHHocr i l  npaBonopFAKa'  KSrop) / :

Bo3MoXHoycTaHoBhTb f lH txbco | - l l l o f l o rhqecK i lM l /MeToAaMi l 'Y . {eF |u t [ nona -
ranB03MoXHb lMTaKXe i l cc j l e .E ,oBaHHe83a i lMocBg3HMeXAyoTAe IbHb lM i l no -
j l t4Tt4qecKHMi l  pexi lMaMh ra rQQerrHsHOCTblO, rapaHTi lpoBaHHOCTblo npaBO-
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Pasden l..Tr -npaaoaHe ocHoebt nploooxpaHumenwod denmenauocmu

BOrO nOpgAKa - qeMy AoKa3aTenbcTBoM ero paccyxAeHUg o AeMOKparHHlT.
He uor KeruseH He 3aAyMbrBarbcs u o6 o6ulecraeHHbrx HAearax (cnpaee4-
nugocrt| h np.), o6 ux enuquuu Ha pa3BurHe npaBoBbrx noprAKoB - 3TOMy
BO n pocy oH Ta KXe n ocBq uaer o6ueu uoe Hccn eAoBaH ue18. v, KoHetrHo, 3ToMy
npaBoBeAy ue 6uu ,ryx4 $rrocoQcxre Bonpocbr o cyr4HocrH npaBa, o6 ero
ornvquflx or ApyrHX coqHarbHblx peryntropoB, o npHpoAe HopMarhBHocrt4.
floarqrn MbtcrHTerq orHocuTe.nbHo aBToHoMt414 yr{eHnr o rrpaBe uoxer 6urrl
noHgTa B npaBilnbHoM, a He KaphKaTypHoM BhAe, TOJIbKO C yr{eToM noloxe_
Hrq nocbuloK 3Toro yqeHilr e o6qeil chcreMe npeAcraBneHhfi KenuseHa o
npaBe KaK o6 0co60v coqilanbHoM MeroAe KoHTpOng qeroBeqecKoro noBe-
AeHHe nyTeM HopM14poBaHHOrO npHMeHeHhe npkHyxAeHuq.

' I Kelsen H. Autobiographie (1947). S. 37.
2 h14eHHo tarac Kpl4ThKa 6ura ocxosnurr 'r  coAepxaHheM <OcHoeHbtx npo6leu...> 1911 r. Kenu-

3eH HaXoAiln B HayKe FocyAapcrBeHHoro npaBa roro EpeMeHH (yxacHyK, nyfaHHqy pa3nuqHbtx
BOnpocoB, nocro9HHoe cMeueHile 3Tr{x BonpocoB, oToxAecTBneHue Bonpoca o ToM, r{To ecTb no-
3l4Tl,fBHoe npaBo, c BonpocoM o roM, KaKHM OHO AOIXHO 6trrs c roil unu unovt urposo::peH,lecxofi
no3ul{rH... ,  yBg3btBaHHe BOnpoca o roM, KaK.qonxHbr 4eicraosaru cyErerru no3HTHBHOTO npa-
Ba, c BonpocoM o roM, KaK oHil BeAyr ce6n e 4e{crsr.rrerbHocrr4> (Kelsen H. Hauptprobteme der
Staatsrechtslehre, entwickelt aus der Lehre vom Rechtssatze. 5. 52). Kax yaaqHo 3aMer]llt oA14H
H3 peqeH3eHToB Kerb3eHoBCKOi pa6orur 1977 r., <e ceoefr cyquocru oHa HanpaBneHa nporr4B
Bcero roro, qro 6trro HanhcaHo no o6cyx4aeuofi  npo6leue (reopr,rN rocyAapcrBeHHoro npa_
.".a: 

- M. A)> (Caro F. Einleitungssatz //SchmottersJahrbuch fiii CeietzgeUung, Verwattung und
Votkswissenschaft im Deurschen Reich.1912. No 35. S. 1928).

r flovralto qllTxpoBaHHbtx Bbrtue ocHoBHbrx rpyAoB 3Toro nephoAa MoxHo npuBecl4 TaKXe
pa6oty L972 r. c roBoperql,rM Ha3BaHheM <Hayra o npaBe H npaBo:3aqHTa nonbrrKh npeo.qone-
Hl'le AorMarHKH. npasa> (Kelsen H. Rechtswissenschaft und Recht: Erl.edigung eines Versuches zur
Uberwindung der Rechtsdogmatik//Teitschriftfrir <iffentLiches Recht. iSZi. l'lo j. S. 103-235|.a Kelsen H. Reine Rechtslehre. Leipzig; Wien, 19j4.

5 Kelsen H. Reine Rechtsl.ehre. Wien, 1960.
5 Kelsen H. Allgemeine Theorie der Normen. Wien, 1979.
7 Cu.: Paulson 5. L. Faktum / Wert-Distinktion: Zwei-WeLten-Lehre und immanenter Sinn.

Hans Kelsen als Neukantianer / /  Neukantianismus und Rechtsphi l .osophie / Al.exy R. et al. .
(hrsg.). Baden-Baden, 2002. S. 22-25!.

, , 
t, (:tt:n H. Der sozioLogis_che und der juristische Staatsbegriff. Kritische Untersuchung des

Verhiiltnisses von Staat und Recht. S. 124.
e Kenweu f.  Hncran reopnr npasa. Bun.1. M.,19g7. C. 50.
10 Tau xe. C. 53.
1r cTorr orMerhrb, qro B no3AHhx pa6orax, oco6euno e <o6ulei l  reopuu uopu> Keru:eu

orBepraer KoHcrpyKqhKl craru'{Hofo npaBonopeAKa, cqHTar raKyo KoHcrpyKqr.lK) HeKoppeKT-
HOr, nocKontKy oHa npeAnonafaer Bo3MOXHOCTU O6lexrheHofo no3HaHhg H paHXypoBaHhn
Bcex HopM. l l0cxorrry HopMbr.B npoqecce npr4MeHeHHfl noABepxeHbr ui l ;ului lyanvBaquh, Toy Hhx Her o6beKTt4BHoro coAepxaHtts, B 3aBuclrMocl4 or Koroporo Nx r.roxtro 6urao 6ur pac-
noJloxhrb I HeKoefr HeusveHHoil  nocreAoBarenbxocrlt .  f lo:rolty Hay,{Ho o6ocxogarr voxxo
rorbKo AHHaMuvecxux npaeonopr4o< (Kelsen H. Al. l .gemeine Theorie ber Normen. s. 201ff.) .12  Ke lsenH'Dersoz io log ischeundder ju r is t i scheStaatsbegr i f f . s .  l0g .Crq . ra rxe . .Ke lsenH.
Al.tgemeine StaatsLehre. 5; 

-5.

tr <<3To yqeHHe rlrub xoqer AoBecrr Ao co3HaH!.tr ro, r{To Bce rcphcrbr AenarcT 3a,{acryto
6eccosxareruxor (Kelsen H. Reine Rechtsl.ehre. l Aufl. S.67).
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1a Tar, on cqi lTaeT KoHonUKT trCcHaTypath3Ma h rccno3uTHBl43Ma (He npocTblM npoThBo-

cTogHueM B ucropnU no., luTttKo-npaBosUtx 1, lAei l ,  a npOThBoCTOtHheM, KoTOpoe i lMeeT Me-

cTo B cepAqe KaxAofi Mblcrclqei rhqHocTu... ,  KoTOpOe XapaKTepu3yeTcq TeM, qTo BCneA 3a

nepHoAOM no3uTl4g]13Ma u 3Hnqpt43Ma nOBctOAy BHOBb Cnblgl l ' lTgq nph3blB K MeTaQU3hKe>

1pe,ru iieru:eHa Ha co6paHhr4 HeMeqKhx rocyAapcrBoBeAoB 1925 r. - Kelsen H Anspruche //
VerdffentLichungen der Vereinugung der Deutschen Staatsrechtslehter. !927. No 3, qur. no:
paulson S. L.Some lssues in Exchingi between Hans Ketsen and Erich Kaufmann //  Perspectives
on lurisprudence /Wahtgren P. (ed.). Stockhol'm, 2005. P.277-278)'

,5 B ceoefi nporpauuuoil pa6ore 1911 r. oH pl,rropr,rqecKu 3aAaercn BonpocoM o norb3e pac-

cyxAeHHfr o npupoAe npaBa, Koropoe Ane Hero HecoMHeHHo npuHaAnexHT K MHpy AOIXHOfO:
nkar HeeorvoxHo ont'1caTb TO, qTo npeAcTaBnseT CO6oil MblulJleHue hnu 6blTHe, TaKXe He cy-
qecrByer onpeAereHilr AorxeHcrBoBaHus> (Kelsen H. Hauptprobleme der Staatsrechtslehre,
entwiikett aus der Lehre vom Rechtssatze. 5. 85). Aorxnoe u Cyqee Ant Keruaena ecrb He '{ro

HHoe KaK (o6ulue onpe.qeneHHn MblMeHur)) (Denkbestimmungen), Koropble BBoAsrcq anpH-

opHo u He noAnexarAoKa3blBaHulo ( lbid)
16 Kenbseall  gucroeyueuue o npaBe. C6. nepeaoAos. Butn. 1. 54.
t7 Hanpruep, clopHuK Kelsen H. Verteidigung der Demokratie. Tiibingen, 2006'
rs Hanpruep,pa6orur,npeAcraBJreHHbreBc6opHhKe:KelsenH.WhatlsJustice?Justice,Law.

and Politics in the Mlrror of Science. Berketey; Los Angeles, 1957-

E- B. Tuuowuna

A1/ CKP EAI/TAUI4fl CYBEPEHA:
K nPOSflEME OFOCHOB AHUfr MEXAyHAPOIHOrO nPABA

B toPhAt4t{EcKoM no3hTt/Bl43ME

ly'gen a6coltoTHoro cyBepeHa KaK 6a3oBblil KoHqenr KnaccqqecKoi no-

3r4Tl4Bt4cTCKo h t eopuu gBllf l acb H en peoAon fi M blM n pensTCTBHeM Arl g 060-

cHoBaHHq npaBgBoro XapaKTepa MeXAyHapOAHorO npaBa. B x;;aCchqeCrOpl

<<KOMaHAHOM> OnpeAeneHAV,np[HaLrexaqeM ,n,. ocrrHy' npaBo - 3TO nO-

BereH Ts, i ln h n pilKa3br (COmmand), h3AaBaeMble <<nOIl l4Tl4qecKh rognoACTBy-

torqt4Mt4 nloAbMH (pol.it ica[superiors), Bblcrynaloull4Mt4 cyBepeHaMil, To ecTb

IHqaMH, ocy[4ecTBn9}ou{H M h BepXoBH oe, ocH oBaH Hoe Ha n oAqilH eH W, npaB-

r eH ile B He3aBHCh Mblx rocyAa pc TBax vn4 He3aBilCl4 MblX noI hThr{ ecKilX o6qe-

CTBaX)). Ot;1NqnrenUHbtM14 OCO6eHHOCTgMh (<npilKa3a> ,lBJlgIOTCtl, TaKilM O6pa-

3oM, 1)  ero u3AaHHe cyBepeHoM r ' r  2)  yrpoaa caHKqhh 3a ero Hei lcnorHeHhel '

B paurax ocTl4HoBCKoi l  MoAeni l  npeAnonaraeTcs TaKXe IorhqeCKas HeB03-

MOXHOCTb OrpaHhqeHi lg cyBepeHa HopMaMi l  npaBa.  Tax,  F.  @. [ lJepu:eueenu,

9Bn9BUi l f iCg,  KaK u3BeCTHO, nOCneAOBaTereM <KSMaHAHOi l> TeOpxl4 npaBa,

noraFar, r{To noHnTile cyBepeHilTeTa BepxoBHofi BIaCTil, sBIlglOtuerct eAhH-

CTBeHHbIM t4CTOtlHl4KOM npaBa B rOCyAapCTBe, a6COtllSTHO HeCOBMecThMO C

'Tuuowuua Eneuo Bna)uuupoBHd - .qoqeHT KaQe4pUt reOput4 u ucTopu\ rocyAapcTBa H npa-

ea CaHxr-nerep6yprcroro rocyAapcTBeHHoro yH14BepchTeTa, KaHAIAaT tophAl4qecKhx HayK'

AoqeHT.
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