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KPEATHUBHbBIN ITIIOPA(IN3M T. 4. TYPBHYA
Peniensusi Ha KHUTY: Le Goff Jasques. Georges Gurvitch:
Le pluralisme createur. Paris: Michalon, 2012. 126 p.

B HacTosen paboTe CYMMUPYIOTCS OCHOBHBIE MOJIOXEHUSA KHUTM COBPEMEHHOrO
dpaHuysckoro npasosega XXaka Jle lodda, NOCBALLEHHOW UCCNEA0BaHUIO COLMO-
noro-npaeosoi koHuenuuu I . Nypeuya. MNpodeccop Jle fodd B KOHTEKCTE TEO-
peTuyeckux rnpobnem bpaHLLy3cKoro TPYLOBOMo Npasa NeitTaetTcd chopMynmpoBaTb
HOBbLI METOL0N0rNYeCcKMin NoAX0o K U3yHeHuto npaea. B pamkax aToro noaxona
npodeccop Jle Nodd nonaraet HeoOXxo0AUMbBIM OTKa3aTbCA Kak OT tOpPUONYECKOro
aHapxuamMa, OTPULLAIOLLErO0 OPraHnM3aTopCcKyto OYHKLUNIO COLMabHbIX UHCTUTYTOB,
TaK U OT 3TaTUCTCKOrO NMO3UTUBU3MA, B paMKaxX KOTOPOro rnpaso MbIC/IUTCS MCXO-
JAWMM Npexae BCero oT rocynapcrea. Ty metogonoruio npodpeccop Jle lNodd
HaxoauT B paboTtax pyccko-dpaHuyackoro Meicnutens XX 8. I [. l'ypeuda, ussect-
HOro CBOEN KoHLLenuuen coumansHoro npaea. Npencraenexus MNypsuya o npaee Kak
0 HOpPMe UHCTUTYLIMOHANUSALMU MEXIIMHHOCTHOIO U MEXIpynnoBOro B3aMoaeit-
CTBUSA BMOJIHE MOFYT C/IYXUTh METOA0MIONMY4EeCKUM OCHOBaHWeM A1 06bAcHeHUs
TMpPOoLIeCCOoB NpaBoreHesa, KOTopkle B COBPeMeHHOM ppaHLy3CKOM TPYLOBOM Npaee
npoTekawT B Hemasolh cteneHy 6e3 BMellaTeNnbLCTBa rocyapcTea.

KJTIOYEBBIE CJIOBA: couuansHoe npaeo, I. . l'ypsu4, HeoduLmansHOe HOpMO-
TBOPYECTBO, JiOKaJibHble HOPMaTUBHO-MPaBOBbIE aKkThbl, TPYAOBbLIE OTHOLWEHUS,
npo¢Ccoto3bl, NPaBOBON MIOPaNU3M.

CREATIVE PLURALISM OF GEORGES GURVITCH. REVIEW OF THE BOOK: LE GOFF
JASQUES. GEORGES GURVITCH: LE PLURALISME CREATEUR. PARIS: MICHALON,
2012. 126 P.

This paper summarizes the principal ideas of a book by the contemporary French
legal scholar Jasques Le Goff. This book is dedicated to the analysis of Georges
Gurvitch’s sociological conception of law. In the light of theoretical problems of the
French labor law Professor Le Goff tries to outline a new methodological approach

to law. According to Professor Le Goff, one needs to abandon both anarchist:

ideas rejecting the organizing function of the social institutes, and the etatist legal
positivism which conceives law as primarily emanating from the state. Appropriate
methodological tools for a correct analysis of law Professor Le Goff finds in the
works of the French-Russian thinker of the 20th century Georges Gurvitch who
became famous for his conception of social law. Gurvitch treated law as a form
of institualization of social communication between individuals and groups. This
approach can serve as a conceptual foundation to explain the lawmaking processes
in the modern French labor law where law to a certain extent is created without
intervention of the state.

KEYWORDS: social law, Georges Gurvitch, unofficial lawmaking, local normative
acts, labor relations, trade unions, legal pluralism.
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ABTOp paccMarpusaemoit KHUru — npodeccop BpeTaHcKoro yHUBepcu--

TeTa (Bpect, ®paHuusa) Xak Jle fodpd — n3BecTHLIN UccnenoBaTeNb UCTOPUY
1 Teopuu TpyAoBOro npaea o PpanHuuun.' O6pallerue kK Teopyectsy I . Myp-
B/Ya A1 3TOro TeopeTunka TPYL0BOro npaga OTHIOAb He C/ly4aliHo, Bedb UMeH-
HO B uAesx ['ypBuya o counanbHOM Npaee, HOPMaTUBHLIX hakTax, oPULNYECKOM
oneite XK. Jle lop¢ HaxoouT 6ansKMe TeopeTUdeckuM npobiemam CoBpemeH-
HOro TpyA0BOro Npasa acnekThl, CBA3aHHbIE C ONUCaHUEM U 0BbACHEHUEM NPOo-
LeccoB HeoduMUManbHOro NpaBoreHesa B CoLuMasbHbIX Colo3ax. STU NPOLLeCCHI,
no ydeHuio l'ypeuya, NpoTekaioT YaCTUYHO B CMOHTAHHOM aBTOHOMHOM Aeii-
CTBMM YeNIOBEYECKUX Mpynn U KOJIJIEKTUBOB, YaCTUYHO B paMKax reTeporeHHsIx
nopsifkoB (Takux Kak NpasoBoi NopsAoK rocyaapcrtea).? 3ameicen X. Jle Mod-
¢da saknodaeTca B NepeHeceHUn MeTOL0orMU N'YPBUYEBCKON COLMONOrvN
npaea Ha nccriefoBaHUe JI0KaibHOro HOPMaTUBHO-NPABOBOro PeryivpoBaHus
TPYAOBbLIX OTHOLUEHWUIA, NPaBOTBOPYECKOW AEATENbHOCTU 06beanHeHUN pabo-
ToaaTenei, NPoPCo30B U APYrUX HEroCYAaPCTEEHHbBIX Opraluaauuii, ABTop
conupapuanpyeTcs ¢ Bo3dpeHusmMu N'ypeBuya Ha aBTOHOMHbIN couuanbHbIN
MopsALOK, CMOCOOHbIA eCnn He KOHKYPUPOBaTh, TO, MO MeHbLUe Mepe, oyLle-
CTBOBATb @BTOHOMHO OT rOCYapCTBEHHOro0 NPaBoBOro PeryinuposaHus. Takue
nopaakn CosfarT «eCTeCTBEHHbIN» CouManbHbIN MPOTUBOBEC IOPUAUYECKOMY
BCEMOryLIecTBY rocyAapcTea, LeHTpan3oBaHHOMY NiaHUPOBaHUIO, NPOTUB
KOToporo pesko sbicTynasn ypsuy (xota XK. Jle fodd U He cTonb BeckomMnpo-

MUcceH, kak I [. rypBVI‘-I, npu onpeaesieHNn CTeneH B3aMMHOM HE3aBUCUMO- .

cTu obuiecTsa 1 rocynapctea). C oaHoi ctopoHsl, X. Jle lodd He oBonbluaeTcs
N MPOTUBOMONOXHOW KpaHOCTbio — HeonubepanbHbIMU MOLENAMU 0BLLEeCTBa
Kak cBOOOAHOrO pbiHKA, e LapCTBYIOT KOHKYPEHLMS U UHAUBUAYaNbHas CBO-
Gona, a NpaBo MpejnonaraeTcs CNoHTaHHO CO3AaBaeMbiM B Pe3y/kTaTe CBO-
60LHO Urpbl CoLManbHbIX U 3KOHOMUYeckux cun (D. Xaiiek u ap.). Kak cuntaer
¢dpaHuy3cKuii NpaBoBeL, NPU3HaHWE U YTBEPXAEHUE aBTOHOMUM KOMIEKTUBOB
M rpynn Kak aBTOPOB «CBOEro» COLMabHOro Nnpaea He 03HaYyaeT pasphiBa uoeu
npasa c uaeei cripaseaIMBOCTU, 0BHAPYXEHUIO KOTOPOI CAYXUT IOPUINYECKIIA
OMbIT Ha UHANBUAYANBHOM U KOJINEKTMBHOM YPOBHSAX, U C UHCTUTYLIMOHAbHBIMU
CTPyKTypamu obuiectsa. C Apyroli CTOPOHLI, «<yMEpPeHHbI» NPaBoBol Maopa-
nu3M lypBuYa cruMnaTuyeH asTopy ropasno 60osblie, Y4eM MPaNU3M B UCTOM-
KOBaHuW paaukalbHbIX NpeacTaBuTesiell COBPEMEHHBIX NpeacTaBuTenieil Heo-
nnubepannama 1 ABUKEHUS «MPaBo M OBLLECTBO»: aKLEHTUPYS IOPUANYECKYIO
KpeaTUBHOCTb KONNIEKTUBHBIX CyObekToR, MYpBUY NpUsHaeT U uccnemyeT Kak

POJb UHANBUAYANBHOCTU, Tak U 3HAYeHUEe couuanbHbIX WHCTUTYTOB, npexae.

BCEro rocynapcrea, B npoueccax npaeoreHesa. B atom cmeicne X. Jle Nodbd
noavepkuBaeT, YTO CMOHTaHHOE Npaso B couunonoruu npasa I [. Mypsuya ecTtb
Milb 04Ha U3 Pa3HOBUAHOCTEW COoLManbLHOro nNpaea, KOTOPoW He 1cYepnbiBa-
€TCs BCA NauTpa Herocy4apcTBeHHOro NpaBoTBOpYECcTBa B 06LLECTRE.
ViIMeHHO nopo6HbI noaxoa, no MHeHuto XK. Jle Nodda, no3sonset pac-

No3HaTb U 0OBACHUTL NPOLIECCHI, MPOTEKAIOWME B COBPEMEHHOM TPYL0BOM

npaee, CB3aHHble G PasBUTUEM JI0KaJ/IbHOTO NMPaBOBOr0 PEryaupoBaHus,
MPaBOTBOPYECKUMU DYHKUUAMU MPOPCOI030B U UHLIX 06bEAUHEHUH paBoTHU-
KOB, MHCTUTYTaMn paboyero KOHTPONS U APYTUMU SBAEHUSMU COBPEMEHHOM
IOPUANYECKOA XU3HU DpaHLUK, KOTOPbIE He HAaXOA4AT CBOEro OOGLSICHEHUS HU
B TPaAWLMOHHOW NpaBoBOi AorMaTuke (3K3ereTuke), HU B HOBOMOZHBIX yye-

' He nytaTb ¢ dpaHLy3CKUM UCTOPUKOM-MeaeBUCTOM Xakom Jle lfopdom, asTopom
«LjuBunusaums cpeaHesekosoro 3anafar, «MHTennexTyansl 8 CpeaHue Beka» U Apyrux pagoT
no uctopun esponeickoro CpeaHeBeKoBbS.

2 T'ypsu4 . 1. dunocodus u coumonorus npaea: M36p. cou. CI6., 2004.
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HUsIX 06 OKOHYaHWUM 3pbl rOCYAapPcTRA B npaesoTBOpYecTBe (c. 13 u nanee). Mpu
STOM aBTOP BbISBNAET ONPefeNeHHOe CO3BYy Me MeXay coluanbHLIMU Npobe-
MamMu TOI 3Moxum rnobanbHOro aKOHOMUYECKOro Kpuanuca (Havano 30-x rogos
XX Beka), koraa ypeuy hopMynnpoBsan cBOM UOEU O CoumanbHOM rnpase, u co-
BPEMEHHOCTbIO, KOTOpas Takxe UMeeT 1ef0 ¢ robasibHbIM KPU3UGCOM U CTOUT
nepes, He0OXOAMMOCTLIO MOUCKA HETPUBMABHBIX, HOBAaTOPCKUX peLLeHuit Ha-
KOMUBLLUKXCS NpobieM NPaBoBOro peryavpoBaHus.

Bo BBeneHuu nop MHTpUrylowWMUM HasBaHueM «BOUHGCTREHHbI aoyx»
(c. 9-18) XK. Jle fodd BkpaTLe onucbisaeT VHTeNNIeKTyanbHbIn NyTh MypBUYa,
NOAHEPKNBAA IKIUCTEHUMASIBHYIO BaXKHOCTb «PYCCKOFO OMbITa» 3TOro MblGCAU-
Tesd, PO/ib €ro PeBOJIIOLUMOHHBIX ULeanos B GOPMUPOBAHUM NOCeLyoLWe
dunocodcko-npaBoBolt koHuenuuu, Mypemy BbICTPANBaeT MHOMOYPOBHEBYIO
MOZie/ib NPaBOBOW AEMNCTBUTENIbHOCTM, KOHLENTYaNbHO! OCHOBOM KoTopon
ABNISETCA ero Y6exXOeHHOCTL B CNOGOBHOCTU 06LIecTBa K camoperynuposa-
Huio. Tpu aToM camoperynuposaHue, no Meiciu Mypeuya, NpoxoouT He Yyepes
$OpPMUpPOBaHME «<MUPHOIO MOPSAKA COLMANbHLIX COIO30B» (O. Bpnux), a yepes
MepMaHeHTHOe colnanbHoe TBOPYECTBO M UHHOBATOPCTBO, KOTOPLIE CMOH-
TaHHO MOPOXAAIOT U KOHDUKTEI, 1 CNOCOBLI PaspelleHns sTUX KOHGIUKTOB.
MoaToMy uaes coumansHOro TBOPYECTRA, KpeatusHocTu kaxetca X. Jle lodpody
LIEHTPasIbHOM Ans 0ObsICHEHUA UCTOKOB U 3BOMIOLUMN MbICM l'ypBuya. Ho cnox-
TaHHOCTb opraHnyeHa CyLLeCTBYIOMMU CoUManbHbIMU UHCTUTYTaMu, CTPYKTY-
pamMu B3aMMOoLeiiCTBUSA, CIOXWUBLUUMUCS KYJILTYPHBIMU NPaKTUKamMu, rnoaTomy
NpoLecchl NpaBoreHesa HyXAaloTcs B YrNyOIeHHOM COLMONOrMYeckoM Ucce-
AOBaHUM 1 HE MOrYT HallTU CBOEro 06bACHEHUs Ha YPOBHE MeTadU3UYecKoro
pe3oHepcTBa 0 cBO6OAE Kak OCHOBE COLMANILHOIO BbiTus.

B cneaytoueit rnase «OHTONOrMYecKui nopanusam» (c. 19-35) astop
MEePEXOAUT K AeTanbHOMY aHanuay HayyHoli nporpamMmel MypBuYa, NocTasue-
wero ce6e Uenbio paspylieHne TPaaULUOHHON GOLMOMOrMYECKON 1 ropuau-
HEeCKOW TEPMUHONOrMU, HaNpPaBIeHHOW Ha onucaHue oBLLecTBa U npaea kak
MNPEUMYLLIECTBEHHO CTATUYHBIX 3/1EMEHTOB. [YpBUY TakXe OnUCLIBAeT CTPYKTY-
PY, YPOBHYU counanbHON peasnbHOCTU, HO Yepes AMHAMUYHLIE XapaKTepUCTUKY,
OTpaxaiolle OTHOCUTEeNLHOCTb, MOABUXHOGCTL TaKoW CTPYKTYPbI, BHYTPEHHIOW
KOHbMKTHOCTL 06LecTBa (Kak yaauHo oTMeuaeT X. Jle lodd, ata BHYTPeHHSAS
KOHMAUKTHOCTb SIBANACL XapaKTepHO 4epTOl NMYHOCTU camoro Nypeuya).

['YpBUY nbiTaeTca paspaboTatb MEXANCUUNNNHAPHbLIA noaxon K uaydye-
HUIo npasa u obuiecTea, KOMGUHUPYS PasAUYHbIE TEeopuu CKopee He ONq
TOrO, 4TOOb! OGBACHUTL CouManbHble U NPABOBLIE SIBAEHUS, a As TOro, 4ToOkH
CXBaTUThL, ONUCaTb 3TU ABNEHUA B NPOLLECCE UX MOCTOSHHOIO ABUXEHUS U 13-
MEHEHWA U, B KOHEYHOM UTOre, O0Ka3aTk HEBO3MOXHOCTL (OPMUPOBAHUS
CTaTU4HOW KapTUHbLI COLMANbLHON XU3HU. Takol npoekt X. Jle Topd xapakre-
PV3yeT Kak nonbITKy CMHTe3a MeToO0J/IOMMYEeCKOro U OHTONIOMMYECKOrO M-
panusma (c. 22-25), 0cobeHHO aKLeHTUpYys KpeaTUBHYIO POk COLMaNbLHOro
KOH(}NUKTa B CTPYKTYpUPOBaHUK OBLLECTBE, NpeemMcTBeHHOCTb uael Mypsuya
" COBPEMEHHBIX TEOPETUKOB COLMAabHOrO 1 NPaBOBOro nipannaMa. BMecTe
C TeéM collManbHas peanbHoCTb NPeACTaeT B KOHLEeNUMm Nypeuya He NpocTo Kak
MHOXECTBO pagHOHanpaBieHHbIX KOHMNKTOB, Kak B Gunocodun Mapkcusma
(k koTopolt, BNpouem, N'YpBUY NUTan cUMNaTUM Ha MNPOTAXEHNU BCEro CBOEro
VIHTENINEKTyansLHoro nytu), — scneq 3a M. Moccom lNypeuyd roBopuT o «ToTanb-
HOCTU>» OOLLECTBEHHbIX CBA3EN U MHCTUTYTOB, 06 UX OHTONOrUYECKOM ellUHCTBe.

Ha sTom kaxyLuemMcs npoTusopeynu Mexay nnopanuaMoM U npeacras-
JIEHNEM O TOTaNbHOCTK coumasnbHeIX AeneHuin X. Jle fodbd octaHaenuBaeTcs
CrneunansHo, 4Tobbl NokasaTb ero MHUMbIN XxapakTep. 9To MPOTUBOPEYUE CHU-
MaeTcs Heped 0coByio TPaKTOBKY HOPMaTUBHBIX hakTos. Kak AokasbiraeT aBTop,
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B COLLMOIOro-NpaBoBoM y4yeHuu Mypsuda atu dakTsl NpencraBnstoT coboit ama-
fleKTu4eckoe eaMHCTBO BHYTPEHHel pa3dHoHanpaBieHHOW aHepruun couunanbs-
HbIX MPOLECCOB U YNOPAL0UYNBAIOLLErO BO3AECTBUA COLMaNbHbBIX LIEHHOCTEeN,
CTPYKTYP, UHCTUTYTOB, UHBIMU CITIOBaMU, €AUHCTBO MHHOBaUWUW U Tpaamuuu, Bo-
KPYr KOTOPLIX CTaBUNIN3UPYIOTGS, KPUCTaNIU3yTcs 8T npouecchl (c. 27-30).
B aToM cMblc/ie NpaBoBas XU3Hb «AUCKOHTUHYasNbHa», eil Hyxaa npenonpene-
JleHHocTh. Kak nokassisaeT X. Jle lodd, aTOT «aHapxmnieckuit» Te3UC B Teopun
FypBuYa BMoJiHE YXXMBAETCS C NPU3HaHWEM OpraHuayloLLeit, CTPYKTYpUpYoLLei
ponu npaBa — HENpPenckasyemMoCTb COoLManbHbIX NMPOLIECCOB HE O3Ha4YaeT Ux
HeynpaBiseMOCTU, eCin YyNpaBiseMOCTb NOHUMATb KaK Nog4YuUHEeHE 3TUX
NMPOLLeCCOB He BOJIe OTAENbHbLIX JIUL, UK KJ1aCCOB, 8 BHYTPEHHUM OYXOBHbLIM
TEHOEHLUAM, CMMBOJIaM, 3HaKaM, LLeHHOCTAM, BbipabaTbiBaeMblM WU KpucTan-
JINBYEMbBIM B KOJIIEKTUBHOM tOpUANYEcKoM onbiTe (c. 29-35).

B cnenyioulei rnase «Mpasosoil nmopanuam» (c. 37-84) X. Jle lfodd
aHanuaupyeT NpakTu4yeckue BbiBOLbI AN cdepbl npaBa U3 BbilEONUCaHHbIX
METOLO0MOrMYeckmux nocoinok. bepsa 6nuskyo ons cebs Temy Uctopun Tpy-
[OBOro Npaga, asTop MoKasbiBaeT MNPaKTUYECKYI0 3HAYMMOCTL Maen Nypsuya
09 0ObACHEHUA HEKOTOPLIX (GakToB U3 UCTOPUM PpPaHLLy3CKOro npasa KoHua
XIX — Havyana XX B. Takme MHCTUTYThI, KakK KOJUIEKTUBHBIN 4OFOBOP, NPOpCO03bI,
coumanbHO-TPYA0BOE NapTHEpPCTBO, paboyee NpencTaBUTENIbCTBO B OpraHax
BJ1ACTU BOSHUKIIU Kak camopedepeHTHbIe NPOLECCHl, CNOHTAHHOCTL U Hernpea-
CKa3yeMOoCTb TPAEKTOPUM PasBUTUSE KOTOPbIX HUKOUMM 06pas3oM He UcksiloHanu’
NpPaBoBOro XapakTepa aTUX NPoLLEeCcCoB A0 NPU3HaHNS UX roCy4apCTBOM, 00 UH-
Terpauum cooTBETCTBYIOLMX COLMaNIbHO-MPaBOBbIX HOPM B NpaBo rocyAapcTaa.
NHCTUTYLMOHaNM3aLmMs 3TUX SIBIEHWI B rocy1apCTBEHHOM Npasonopsake 6biia
NpUsHaH1eM yxe UMeloLLXcs GakToB, C KOTOPbIMW 3TOT NPaBOMNoOpPsA0K He MOr
HE MUPUTBLCS U KOTOPbIX HE MOT HE NMPUHUMATL BO BHUMaHWe. 9TO UMEHHO Te AB-
JIEHUA NPaBOBOMN XUBHU, KOTOpble B Hadane XX B. NOCTaBuIu B TyNuK Tpaauuu-
OHHYIO 3K3ereTu4ecKyio 4OrMaTuKy npaea, HecnocobHyo 06BACHUTL NPaBOoBLIe
SBJIEHUS BHE CBA3U C 3aKOHOAATENIbCTBOM UK XOTs 6bl ¢ cyaeBbHOM NpakTUKOM,
X. JNe Todbd nogyepkuBaeT To 06CTOATENLCTBO, YTO 3TU U Apyrue nofobHbie
npo6seMbl TRYAOBOr0, KOPrNOpaTUBHOro, rocyAapCcTBEHHOI0, MEXAYHapOoAHOro
npasa akTUBHO 06CYX4annch BO hpaHLLy3CKOM NpaBoBOi Hayke B KoHue 20-X —
Hauyane 30-x ronos, koraa MNypsuy Hayan o6ocHoBLIBaTbes Bo GpaHunn. B aTom
acrnekTe ero «Maea couuanbHoro npasa» (ase gucceprtauuv 1931 n 1832 rr.)
Bbina He abBcTpakTHLIM TEOPEeTUIMPOBAHMEM O Npase, a NOMbITKON 0TBETUTL Ha
aKkTyasibHble NpakTUYecKue BONPOChl NpaBoBeAeHUsA TOro MecTa 1 BpeMeHu.

PassuBaemas [ypBMYEM KOHLEMNUMUA COLUANbHOro npaea Kak AyXOBHOWM
N MHCTUTYLMOHASIbHOM AaHHOCTU, NpefLllecTByIoW el rocy4apCcTBEHHO-NpaBo-
BOMY perynnpoBaHuio, onupanacb Ha TpPU METOAO0NOITMYECcKUX npuHumna —
MHTEerpaunio, TpaHcnepcoHannusm u nopannaM. 3TN NPUHLKILI, MO MHEHUIO
X. le Todda, BbIrOAHO OTAMYAIOT NypBUYa OT OPYruX TEOPETUKOB COUUONOru-
4eckoro noaxoga K rnpasy Toro BpeMenu (P. XKenu, O. Spnux, [ KaHToposuy,
P. MNayxn), koTopblie NPOTUBOMOCTaBAANN XUBOE, CBOOOOHOE «MPaso B Oei-
CTBUM» CO3aBaeMOMY roCy1apCTBOM Ge3XU3HEHHOMY, HECBOBOAHOMY «MpaBy
B KHUrax». B To xe camoe Bpems Nypeud nsberaet AIOPKreliMOBCKON TpaauLmm
npeyBeiM4eHns Ponu counanbHOW CONUMAAPHOCTU MO OTHOLWEHUD K UHOUBU-
ayanbHoli cBobope, 4To XapakTepHo 4519 BCel GpaHLLy3CKON MHCTUTYLNOHA b-
HOW Teopuu npasa Havana XX B. (J1. Oioru, M. Opuy, XK. Canetins). Pucyemslit
lypeuiem obpas npaea, Kak yBepeH aBTOp, NO3BONAET BK/IIOYUTb B «MpaBo»
pasHooOpasHble, KaxyLlMecs PasHoOPOOHbBIMU ABEHUS (MOBELEHYecKne cTe-
peoTunbl, pakTuyeckuii obuluail, NpaBoBble LEHHOCTU, COLMAJIbHbIE KOHBEH-
UM U npasuna, rocyLapcTBEHHbIE HOPMbI U NPEeANUcaHns, KONNekKTUBHbIE
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W MHOMBUOyanbHbIE NepexusaHus u gp.). Ytobbl, ¢ 00HON CTOPOHEI, n3bexarts
NyTaHULbl U CMELUEHUS MOHATUIA U, C APYroil CTOPOHbLI, UCKYCCTBEHHO He ynpo-
LATh CIOXHYIO NPaBOBY AeNCTBUTENbHOCTL, [YpBUY npeanaraeT 4eTanbHYIO
Knaccudukaumio BUOoB 1 GopM Npasa, BaXXHOCTb KOTOPOW AJ1F MOHUMaHUA Fyp-
BUYEBCKOW coumosnorum npaea Jle lodd ocobeHHo noavepkusaeT (C. 42-46).
OOHUM 13 6a30BbIX AeneHuii aHHON Knaccudukauum asiseTca BbliaeneHue
dopmMm counabenbHOCTU, Cpeau KOTOpPbIX 0cobylo posib UrpaeT «BCceeaUH-
CTBO» — B UHTepnpeTauun MNypeuya, aTo 6anaHc MeXxay UHAUBUOYalbHBIM
1 couualibHbIM NMPaBoM, MeXay LeHHOCTAMU OTAENbLHOW JINYHOCTU U KOJJIeK-
TWUBa, MOHUMAEMBI B [lyxe KOHLenuuii BceeanHcTBa U COBOPHOCTU PYGCKOM
penurnosHon dunocodum CepebpsHoro seka (c. 49).

KnioyesbiM aneMeHTOM npagoBoro ydyeHus Nypeuda Jle lfodd cuutaet
KOHLEMNLUIO HopMaTUBHOIo dakra, 3auMcTBOBaHHyo y J1. U. lMeTpaxuukoro
1 nepedopmMynMpoBaHHyto B ayxe ¢unocodum npasa M. Opuy. ABTOp yaaqHo
nepedpasmpyeT 0CHOBHYIO uaeto Nypeuya: «<HopmatusHbIl ¢akT ecTb MECTO,
roe rpy6asa coumanbHocTb obnaropaxueaeTcs cnpase/IMBOCTbIO K&Kk OCHOB-
HbIM MCTOYHUKOM npaga» (c. 55). UHbIMU cnoBamu, HOpMaTUBHbLIN akT o3Ha-
YaeT ocoboe coLuanbHO-NCUXOSIOMMYEecKoe COCTOsSIHUE, «MHTerpabHbiA OnbIT
HEeNoCPeaACTBEHHOro BOCMPUATUSI CNPaBeAnBOCTU». 3TO HaKTUieckoe cocTo-
sHUe caMo no cebe, BHE 3aBUCUMOCTM OT ero MHCTUTYLMOHanu3auuu, obpasyer
MepPBUYHbIA UCTOYHUK MPABOBOro PETYNIMPOBAHUS, KOTOPbIA MOTOM MOXET ObiTh
NOLNMHEH KOHTPOJIO FOCY4apCTBa UIU UHBIX COLMabHBIX GOI030B MO0 Xe MO-
XeT ocTarbeca 6e3 KOHTPONS Kakoro-nubo cotsa/opraHusauni.

JaHHOoe nonoxeHue nen, eciiv BOCNoNb3oBaTbesa 6ofee NosgHUMU Uae-
AMU IYMaHOBCKOWM COLIMOJIONMU NpaBa, ecTb 6a30BbIA KOA, «MNpaBa», KOTOPbIN
OoTNMYaeT 3TO COLMUaNbLHO-NCUX0SIONMYEeckoe COCTOosIHME oT BUHapHOTO eMy
COCTOAHUA «Henpaga», roe dakTuyeckoe couuasnbHoe NPUHYXAeHne He xXa-
pakTepusyeTca 4epes OTChIIKY K coumanbHo 060CHOBAHHOW LLEHHOGCTU cnpa-
BEOMBOCTU JIMBO Xe XapaKTepusyeTcs HeraTuBHO (Kak HecrnpaBed/IMBOCTb).
Ecnu MypsuY yTBEPXKAAET, YTO NPaBo BCerna B TOM UM UHOW CTeMNeHUn sBadeTcs
cnpaBeninBbIM, MNOHUMAasa cnNpaBeSIMBOCTbL Kak OTHOCUTEJIbHYIO LLEHHOCTD, 3a-
BUCALLIYIO OT MPEACTaBNEHUN U KONNEKTUBHBIX UHTYULWIA TOR UIM MHOW 3MNOXU,
KYNbTYPbl, MEHTANIbHOCTH, TO Takoe NMOHUMaHWe NPOTUBOMNONIOXHOCTU NMPaBo/
Henpaso COBCEM He 03Ha4YaeT IoCHaTYpasnCTUYECKOro Tesnca 0 TOM, YTo Npaso
LOJIKHO ObITb MOPanbHO ONpaBAaHHO. Peyb naeT ckopee 0 NOUCKe B Koslek-
TUBHbIX UHTYULIUAX, «MHTErpanbHOM IOpUAUYECKOM OnbiTe» 6a30BbIX KpUTEPUEB
npasa — Hanonobue Tex Npasu NPU3HaHUs, 0 KOTOPLIX No3xe paccyxaan JIoH
dynnep (c. 63-67). HopmaTusHbIi hakT B Teopun ypBuya 3afaeT colanbHbiM
CBS39M OAHOBPEMEHHO HEKYIO AUHAMUKY, CTPYKTYPY U npeaensl (c. 67-77).
ABTOpP NPUBOAMT B KadecTse npumMepa npodco3Hoe AsuxeHne 8o GpaHuuu,
«UCTOPUA KOTOPOro npeacraefseT coboil ncTopuio B3auMoLencTBUsA coLu-
aNbHOW TpaHcdopMaLmmn (BO3HUKHOBEHUS UHAYCTPUanbHOro o6LecTsa), oLy~
LLeHUsa LeHHOCTHOoro aucbanaHca, 0CO3HaHUS pacTyLeil KoInekKTUBHOW CUslbl
U cTpeMieHnua K crnpasenvBoMy obuectBy» (c. 71). 3akoH 1884 r. o npusHa-
HUKU NpodeccnoHarnbHbIX COI30B 1 accounaunini He cosnasn 3T HopMaTUBHbIE
dakThl, a «1ullb 3aBepLUN MPOLLECC UX CMOHTAHHOIO CO34aHUs, KpUCTanIu3o-
BaHHbI B HOPMe, COrMacHO KOTOPOU OHU U3HaYasbHO cyLlecTeoBanu» (c. 71).

X. Jle Todpdp ocobo ykasbiBaeT Ha CO3BYYHOCTb NpeAcTaBieHuit yp-
BWYa O KpUCTannuMaauuun B CoLMasibHOW MNpakTuke «uiaen-neicTeus» yepes
HopMaTuBHbLIE HakTbl TEM UCCIELOBaHUSAM NpoueccoB obbekTusaLum U UH-
Kopriopauun B coLManbHylo AeNCTBUTENIbHOCTb LLIeHHOCTeR, KOTopbie BEeNCh
nosgHee, B 60—-80-e rogkl XX 8., M. Mepno-MoHTtu u M. Puképom (c. 76-77).
Takxe oTMe4vaeTcs onpeneneHHas CO3BYYHOCTb KoHLUenuuu ypenya noesm
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HeoToMuaMa (c. 77). BaxHblM npencraBnsercs aBTopy U ocoboe noHnmMaHune
ponu cyadbU B LOPUCOUKUNOHHOM ONPEAENIEHUN KOMNEKTUBHbLIX LIEHHOCTEN U B
KOHCTPYUpPOBaHUM HopMaTuBHLIX dakToB. B aTom acnekte X. Jle lfopd nposo-
AUT napannenb Mexay CoLMooro-npaBoBoi KoHuenuuen Nypsuya n teopuammn
CTOPOHHUKOB «CBOOOAHOMO NpaBa», UAESIMU aMePUKaHCKUX NpeLcTaBuTenen
coLUMONorMyeckoli puUcnpyaeHUMn 1 NpaBoBoro peanvama (c. 78-82). Ecnu
Onsa nocnefHux npaBo, B KOHEYHOM UTOre, 3aBUCUT OT YCMOTPEHUSA CyObW, TO
ans Mypeuya npaBoTBOPYECKasn BNacTb Cyaei (OTHOCUTENbHYIO CBOGOAY CYyLeii-
CKOF0 YCMOTPEHUSI OH He OTpuLaeT) orpaHuyeHa 0OBLEKTUBHLIM XapakTepom
coumnanbHOro npaea, KOJIEKTUBHLIM XapakTepoOM akKToB pacrnosHaHud npasa
1 0693aHHOCTbLIO CYyAeNl «MPUBECTU YyOeOUTENbHYI apryMmeHTauuio B acrnekre
NpakTUYeCKON palnoHanbHOCTU» Ana 060CHOBaHUS CBOUX pelleHult (c. 82).
B naHHOW nepcrnekTyBe aBTop NogyvepkuBaeT naeiHoe CXO4CTBO Hay4YHbIX MpPo-
exToB lypeuya n X. lNMepenbmana (c. 82).

B saknioueHue atoit rmaebl XK. Jle lodd nsyyaet peuenuuio naen Nypsuya
BO PppaHLLy3CKOM TeopeTuyeckom npasoBeneHun. MNpuaHasag Gakt BANAHUA
3TOr0 MbICAIUTENA Ha pa3BUTUE NpencTaBieHnii o npaBe (0OCOOEHHO y TaKuXx
dpaHKoA3bIYHBIX TEOPETUKOB Npasa, kak AHgpe-XaH ApHo, ®paHcya OcT, Mu-
wesnb BaH oe Kepkog), XK. Jle lodd cuntaeT peLenumio HeyaasLleincs, npuBoas
TOMY HECKOJIbKO MpU4uH (c. 82-84). Cpeaun aTux npuyuH spaxaedbHoctb Myp-
BUYa ak3eretTuke U dopmManmnamy, rocrnoacTBOBaBLUMM B TO BPEMS Ha lopuan-
Yyeckux dakynsTeTax, CoOXHOCTb U TYMaHHOCTb f3blka NponaeeaeHui Nypeuya,
ero «npyAoHUCTCKoe» OTpULLaHUe BeayLlell poau rocygapcrea B NpasBoTBOP-
yecTre. B To Xe BpeMa nNoAHATbIe Ha CTpaHuLax rypeuyeBckux pabot npobne-
Mbl OKa3aJucb BeCbMa CO3BYYHbIMU TEM BOMPOCAM U BbI3OBAM, C KOTOPbIMU
cToNIKHYNach ppaHuysckas Hayka o npase B 80-e rogpl XX B. U no3gHee. 9TuM,
Nno MHeHUIo aBTopa, U obbsAcHAeTCA «BO3BPaT B punocoduio npasa» (c. 83)
J3HHOTO MbIGNUTENS, BLICTYNABLIEro NPOTUB Gukcaummn ipuandeckoro oucKyp-
ca UCKIIOYUTENBHO B FPaHuL,ax HOPMaTUBHOCTU, NPEOOXNBLLEr0 OpUrMHanb-
HYt0® MeToAMKY UCCrefoBaHUsa NPOLLECCOB NpaBoreHesa u npasonpuMeHeHus
B acrekTte peanusauuu KOANeKTUBHLIX UHTYULUIA cnpaBedavBocTu (c. 83—84).

‘B TpeTtbeit rnase «[loautudeckuii niwopanuam» (c. 85-111) asTop aHa-
NU3upyeT NMoNMTUYEeCKUli KOHTEKCT TBOpYecTBa [ypBuya: Te noaumtuyeckue
dakThl U cobbITUSA, KOTOPbIE NOBAUANU Ha PopMUpoBaHne BIMAL0B 3TOro
pyccKo-@paHLy3CKOro MbeicinTens, Te couuanbHble naeansl, KOTOPbIMU OH
PYKOBOACTBOBAJCA, TOT 06pas AeMoKpaTuu, KoTopblli oH 060CHOBLIBAJ Ha
cTpaHuuax ceoux pabot. C ogHOM CTOPOHLI, 'YPBUY BbICTYNAaET NPOTUB TOTasnu-
Tapuama 1 aBTopuTapuamMa B NobbIX UX MPOSIBNEHUAX, C APYrO CTOPOHbI, OH
KPUTUKYET METOA0M0rMYecKuii UHAUBUAYANU3M kraccuyeckoro nubepanusma
U aHTUTOCYOapCTBEHHbIE YCcTaHoBKM Heonibepanuama.* XK. Jle lodd HaxoouT
BeCbMa UHTEPECHLIM TOT CPEAUHHbIV NMyTb, KOTOPbIM MYPBUY MblTaeTCA MUHO-
BaTb CLMIUTY aTaTMaMa u xapubay aHapxusma. ABTOpP yKasbiBaeT, YTO OTBET Ha
BOMPOC O MpasuibHON NonuTudeckol dopmMe obulectsa ypBuYy uWeT B nep-
CNEeKTUBE OrpaHUYeHUs CyBepeHuTeTa rocyLapcrTea Kak BO BHYTPEHHEM, TakK

3 OpuUrMHanbLHOCTL 3ak/io4aeTcss He B CaMoll MOCTaHOBKE BOMpoca, a B rMnepamnu-
pUYECKOM MeToe, NpeasioxXeHHoM NypBrYeM AN aHanuaa aTolt UCKOHHO MeTadUsn4eckon
npobnemMaTuku.

4 Kak otmeyaet X. Jle lodd, npeanaraemoe Heonubepanamu «npeobpasosaHue aTa-
TU3Ma B CBOEro pPoJa UHTErpasibHbIl COLMETU3M PaBHO3HAYHO BO3BPATY K MOHUCTUYECKOM
MOZEe/i, OCHOBAHHOM Ha HEeNorpewnMocTu U Ha 060XECTBAEHUN COLUNaNbHOroO — Takas
MOfeSlb HUYYTh HE MeHee onacHa, YeM ro66coBckuii NneccuMmnam u nerutumauus fro66com
NO3UTUBUCTCKOIO rMnepBontoHTapmuama (c. 90).
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“ BO BHelLIHeM acnekTe. B oTnuuMe oT cxoxumx noel conuaapucros (J1. Iioru,
K. Canelinb) Mypeuy He OTPULLAET CyBepeHuUTETa 3a rocyAapCTBOM I rOBOPUT He
O paspylleHnn cyBepeHuTeTa, a o ero npeobpasosaHuu, Pyccko-dpanuyackuii
MBICIUTE b NPU3HAET 3a roCyJapCTBOM TOJIbKO NONNTNYECKNIA CyBepeHUTEeT —
HE3aBNCUMOCTb OT APYIUX GOLUANbHBIX rpynn B Bonpocax ¢popMupoBaHus
MONMTUYECKON CTPYKTYpPbI 06LLEeCTBA, HO BO BCex APYrux acnekrax (3KoHo-
Muka, NPpaBOTBOPYECTBO, UAECONOIUS U Ap.) rocynapcTBO eCTh ANlLb OAMH U3
COUManbHbBIX COO30B, «YNPaBASIOLLMI KOMNEKTUBHLIMU Aenamun» (c. 93). Takoe
OrpaHu4yeHue BacTU M 3HAYEHUS roCyAapcTBa B XU3HU 06LLECTBA ABASeTCS
MCTVHHBIM 3a710roM LlemMoKpaTum, KOTopas 03HayaeT cBobGogHoOe pa3BuTUe
counanbHbIX CUNT U TEHAEHUUI, BKIlOYas cBoboay coumanbHbLIX CO30B B CO3-
AaHuK CBOWMX CUCTEM MPaBOBOro PErynMposaHus, KoTopele COCyLLecTBYIOT,
KOHKYPUPYIOT C rocyapCTBEHHBIM npaeonopaakomM. Yepesa KoHOAMKT pasnmny-
HbIX NPaBOMOPSAKOB 1 06Paz3yeTcs coumanbHbIii nopAnoK, KOTOPkIA oTpaxaeT
NepMaHeHTHOe paBHOBECKE COLMANbHBIX CUS.

ABTOp cuuTaeT, yTo Takas nosuuus lypsuya Ypesata onacHoOCTLIO ans
pasBuTHs 06LLECTBA, MOCKObKY Y4eHbI runeptpodupyeT posb KOH®NUKTa
B O6LUECTBEHHO XU3HM, GesocHoBaTenLHO HafeeTcs Ha paspeluaemMocTs BCex
KOH®MNMKTOB 3a cHeT MexaHU3MOoR couuanbHoW caMoperynaumm; rypemiesckas
NO3nUNS NPensTCTBYET aKTUBHOW pou rocynapcrea B paspelleHn coumarbs-
HbLIX NPOTMBOPEYUIA, B TOM Yucne U B o6iacTu 3awmTel Tpysa. lNypeuy crasut
FOCYLapCTBO HapaBHE C APYrMMU 06LLEeCTBEHHbLIMM rpynnaMu u cotosamu,
BbICTYNas NpoTue Nio6biX NOMbITOK FOCYLapCTBEHHOrO MHTEPBEHLUMOHa3Ma
B passuTue obllecTBa; TemM camblM, no Meicnn X. Jle Nodda, pyccko-dpaH-
LY3CKUI yYeHbIi i Ha HEKOTOPbIX yHacTKax CBOel Teopum NpuUxXoauT K NPoTUBO-
MOCTaBNEeHWI0 rocyaapcTea U 06LLEeCTEa B acnekTe npecnenyemslx UMu 3anay
(cam aBTOp cuuTaeT, YTo 3TU 3aZlavu HY>XHO paccMaTpuBaTh B acrekTe «CUHEp-
rMiAHON KOMMIEMEHTapHOCTU» (c. 96)). NypBUY, Kak cuuTaeT aBTop, 6bIN Henpag,
accounnpya pa3suTue rocyaapcTBEHHOGCTU G POCTOM UHTEepBEHLIMOHANK3Ma
Y TeXHOKpaTuaMa — nocnefyiollee passuTue NoKasano MHOrOBapuMaHTHOCTL
PasBUTUA COBPEMEHHOro rocyaapcrea (c. 98-100).5 Ckentudecku X. e fodpod
OTHOCUTCA U K aeam MNypeuya o denepanucrckoi COBCTBEHHOCTU, T. €. O nepe-
Aade cOOCTBEHHOCTU Ha CpencTBa MPON3BOACTBA COLMANbHLIM KOMIEKTUBAM,
cauTas aTn noen HepeanUCTUYHBIMU U ONACHBIMY OS89 UHOMBUAYaNbHOMW U KO-
NlekTuBHOM cBoGoawl (c. 101-105). JaBas OKOHYaTe/IbHYI0 XapaKTepucTuky
MOUTUHECKUM BO33peHusam Mypsuya, aBTop 3aknoyaer: «Mo cyTtu, MNypeuy
4YBGTBYET ceba HeKOMpOPTHO B Bonpoce o rocynapctee» (c. 106), a sbicka-
3aHHbIE PYCCKO-(hPaHLYy3CKUM MLICITUTENEM B «[leknapaumu counansHeix npag»
aHTusTaTncTckue unen X. e fodpod aTTecTyer Kak «natetudeckue» (c. 110) no
Mp14He HEBO3MOXHOCTM OTOPBATL CYGLEKTUBHOE NPaBo OT ero HOCUTENSI-UH-
AMBULA 1 KOHCTPYUPOBaThL HEKUE CoUuMasbHble npaBsa, NPoTVUBOMNOCTaBSEMbIE
npasam MHOUBUAYASILHBIM,

B 3aksioyeHun, Hocswem HazsaHme «/icKylleHne anoNUTUYHOGCTbIO
(c. 113-119), X. fle lodd ele pas obpawaer BHUMaHMe Ha HEKOTOpYyIo Hermo-
Clle[l0BaTEIbHOCTL OTHOLIEHUS pyccko-dpaHLy3cKkoro MelcnnTens K rocygap-
CTBY, Ha TO, 4T0 uaeu Nypsuya no LENOMy pAfy NPUYUH He MONYHMAM LLIMPOKOro
PAcNpocTpaHeHns B coumanbHbIX Haykax Bo ®paHUUM U 4TO «3a BTO YaCTUYHO

5 BkauyecTBe npumepa X. Jle fTodd npusogut NpuHATbie B 1982 1. Bo ®paHLMK 3aKoHbI
Opy (lois d’Auroux), KOTOpbLIE BBOAUIU LLIMPOKOE CamMoynpasfieHue Ha NpeanpuaTuax, Bknoyas
camoynpasnieHve pabouux KONeKTUBOB, KONNEKTUBHbLIE NeperoBopkl, UHCTUTYT paboyero
NPENCTaBUTeNbCTBA U ApYrue AeMoKpaTudecKue WHCTUTYTBI, TEM caMbiM peann3oBbLIBas
MHOTVE U3 Tex YaaHuit, 0 KoTopbiX MYpPBUY Nucan Ha CTpaHuuax CBouX NPouseeneHuit.
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HeceT OTBETCTBEHHOCTb GaMm lypsu4» (c. 113). MomumMo nepeyYncneHHblX Bbillie
GbaKTopOB HeyAaBLUIEWCs peuenuni, aBTOpP Ha3biBAET TakXe GNOXHOCTb Y ue-
KyCCTBEHHOCTb MpeasiaraemsiX Mypeu4eM knaccudvkauuii, HeonpasaaHHylo
KOH(pPOHTaLMIO C BEAyLLMMA bpaHLy3CKuMU coumonoramu, npuHUunuanbLHoe
HENpUATUE HOBbLIX 3MAUPUYECKNX MeTOLOB B COLMONOriM, MoBTOPSEMOCTL
OCHOBHbIX TeM B TBOPYECTBE 3TOIO MblcnuUTens. Ho cTouT nim ceroaHs nepe-
auTbIBaTb [ypBUYa? ABTOp OTBEYAET Ha 3TOT BOMPOC YTBEPAUTENBHO, MOTOMY
4To Maeu Mypeuya «oKasbiBaloTCs B LEHTPE coBpeMeHHbIX Ae6aTos O MOWCKE
HOBOM TOYKU PAaBHOBECUA MEXAY UHAVBUAOM U 0BLLECTBOM, MEXY COLMYMOM
N NONUTUKOW, MEXAY npeacTaBuTeNbHON 1 nMpsMoi nemMokparvuein, Mexay ne-
MoKpaTuen u «KOHTPAEMOKpaTUE», MeXAy pbIHOYHOM 3KOHOMUKOW 1 conuaa-
PUCTCKOM SKOHOMUKOM» (. 116). I B 8TOM acnekTe uneu Nypeuya BO MHOIOM
NpenBocxXuLLaoT ANCKYCCUH, koTopble BeayT (0. Xabepmac, 3. MoAeHC U 4py-
rMe sHadMMble counanbHble ¢dunocodbl COBPEMEHHOCTH, nasas GoraTelit aHa-
nUTUYEecKuil Matepuan ans JayHwero ocMblcneHns noarekcra aTux MCKYCCUA.

: AHTOHOB Muxaun Banepbeesu,
K. 10. H., JOLEHT Kapepbl TEOpUn U1 ucTopuu

npasa 1 rocyaapcrsea HOPUAMYECKOTO QakynsTeTa
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