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KPEATNBHbII{ N'IIOPAflN3M I.. A. I.YPBI,II{A

Peqensnx Ha KHr,rry: Le Goff Jasques. Qeorges Curvitch:

Le pluralisme createur. Paris: Michalon, 2012. 126 p.

B nacronulef i  pa6ore cyMMupytorcf l  ocHoBHbte noroxeHrtn KHuru coBpeMeHHoro

Qpanqyscxoro npaBoBeAa Xara I le l-oQ0a, nocBtuteHHoil  t tccneAoeaHhlo cout4o-
roro-npaBoBoil  <onqenqrv f.  E. l-yperava. f lpoQeccop I le l-oQQ B KoHreKcre reo-
peruqecKr4x npo6ret 'a Spauqyecroro rpyAoBoro npaBa nbtraercq cqopMyJlt/ lpoBarb
Hoeuri MeroAororh.lecxhi noAXoA K h3yqeHhlo npaBa. B pavxax sToro noAXoAa
npo@eccop J'le l-ooo noraraeT ueo6xo4til,rtulM orKa3aTbctl KaK oT loph.qilqecKoro
aHapxil3Ma, orpr/UatoUero opraHilsaropcKyro QyHKUl4to cotl t4arbHblx 14HcrhryToB,
TaK il OT gTaThCTCKOI-_O nOSUrtleil3Nla, B paMKaX KOTOpOTO npaBO MblcIl'lTC9 l'1CXO-

Aru{r4M npexge Bcero or rocyAapcrBa. 3ry rraeroAotlor!4ro npo$eccop Ie l-o$@
HaxoAur s pa6orax pyccro-Qpauqy3cKoro Mbtclltrenq X( e. F. .0,. l-ypeuva, u3Becr-
Horo csoeil  ronqenuueil  coqharbHoro npaBa. f lpe.qcraerenrn l-ypeuva o npaBe KaK
o Qopve uHcl4Tyr.{r4oHanv3aytA MexruLtHocrHoro ta MexrpynnoBoro esatlvoAei-
crBi lq BnorHe Moryr clyxt4Tb Mero,Eollori lLtecKuM ocHoBaHHeM ArR o6uqcHeHhc
npoueccoB npaBoreHeSa, Koropble B coBpeMeHHorrl  QpaHqyscKoM rpyrqoBoM npaBe
nporeKaor e Hel,raroil creneHr4 6es eNaeuarerbcrBa rocyAapcrBa.
KJ' l lOr' lEBblE CIOBA: coquallbHoe npaBo, l- .  ! .  l -yperr, HeoQrquarbHoe HopMo-
rBopqecTBo,  roKarbHble  HopMaThBHo-npaBoBble  aKTb l ,  TpyAoBble  oTHoueHt / lq ,
npoQconeut, npaeoeoil  nrtopanr4sM.

CREATIVE PLURALISM OF GEORGES GURVITCH. REVIEW OF THE BOOK: LE GOFF
JASQUES. GEORGES GURVITCH: LE PLURALISME CREATEUR. PARIS: MICHALON,
2012. 126 P.
This paper summarizes the principal ideas of a book by the contemporary French
legal scholar Jasques Le Goff. This book is dedicated to the analysis of Georges
Gurvitch's sociological conception of law. In the l ight of theoretical problems of the
French labor law Professor Le Goff tries to outl ine a new methodological approach
to law.  According to Professor  Le Gof f  ,  one needs to abandon both anarchist
ideas rejecting the organizing function of the social institutes, and the etatist legal
positivism which conceives law as primarily emanating from the state. Appropriate
methodological tools for a correct analysis of law Professor Le Goff f inds in the
works of the French-Russian thinker of the 20th century Georges Gurvitch who
became famous for his conception of social law. Gurvitch treated law as a form
of  inst i tua l izat ion of  socia l  communicat ion between indiv iduals and groups.  This
approach can serve as a conceptual foundation to explain the lawmaking processes
in the modern French labor law where law to a certain extent is created without
intervention of the state.
KEWVORDS: social law, Georges Gurvitch, unofficial lawmaking, local normative
acts, labor relations, trade unions, legal pluralism.
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1 He nyrars c QpanqyecrraM ucropuKoM-Me.qheBficroM Xarou f ie Fceeov, aBropoM
nlJ'Aaunvsau'vq cpeAHeBeKoBoFo 3anaAa), "hnrennexryan.ur e Cpegnlre BeKa> ra gpyrux pa6or
no ucropurl eeponeMcroro Cpe4neee<oeun.

2 Fypeut I-. ,Q. Qunoco$nn ra coquonorun npaBa: he6p. co.r.  Cn6., 2004.
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{erop paccMarpfiBaeMoil KHIATA - npoQeccop Eperancroro yHLlBepcll-
rera (Epecr, opanqran) Xar re ro00 - u3BecrHufi rcclreAoBarenb vcropvv
vreoptAt rpyAoBoro npaBa eo QpaHqrn.l O6pau_1eHfie KrBoprtecrBy l-. A. I-yp-
Bhqa AnH ororo reoperllKa rpyAoBoro npaBa orHro.4b ne cnyvailno, BeAb uMeH-
HO S u4enX l-ypB14qa o cot.lrarbHoM npaBe, HopMarLtBHbrx Qarrax, topr4At4rrecKoM
onblre X. Jle l-oQQ HaxoAut 6nusrue reoperhqecxuna npo6reMaM coBpeMeH-
HOrO TpyAOBoro npaBa acneKTbt, cBq3aHHbte c onncaHheM u o6tscHenneM npo-
qeccoB Heo$uquanbHoro npaBoreHe3a B coll i lanbHbtx coroSax. Srlr npoqeccur,
no yqeHillo l-ypeuva, nporeKaoT qacrHqHo B cnoHTaHHoM aBTOHOMiOrr,r Aefr-
crB1414 qenoBeqecKLlx rpynn il KoflreKTLtBOB, LIaCTUTTHO B paMKaX rereporeHHblx
nopeAKoB (raKnx KaK FpaBoBoil nopnp,or rocy.qapcrBa).2 3auucen X. Ie Foe-
Qa saKn0qaercg B nepeHeceHh i l  MeroAonoru u rypBLlqeecrof t  co l luonorr , t  r l
npaBa Ha Hccne.rl,oBaHile IoKaJtbHoro HopMaTtlBHo-npaBoBoro perynupoBaHfit l
rpyAoBbtx orxoulen r f i , n paBorBopq ecroil AeFTer bHocTt,l 06beArHen ra fi pa60-
rogare.neil, n poQcorosoB Lr Apyrhx HerocyAapcrBeHHbtx opraH nSaqilf i . Aerop
confi Aapu3r4pyercr c Bo33peH iln u n l-ypeura Ha aBToHonaHur ft corlr,ral sn ur fr
nopFAoK, cnoco6xsrfi ecflu He KoHKypLtpoBarb, To, no ueuuueft Mepe, cyule-
crBoBarb aBToHoMHO OT rocyAapcrBeHHoro n paBoBoro peryn i l poBanus. Taxu e
nopnAKil co3AaoT <.ecrecrBeHHurfr 

" coqual unul i l  n porm BoBec lopr4.4hq ecKoMy
Bce M oryqecTBy rocy!'apcrBa' Lle HTpan h3oBaHHoMy nnaH t4 poBaH fi lo, n poTr4 B
Koroporo pe3Ko Bbtcrynan Fypeuv (xorn X. f le l-osQ h He crolb 6ecrovnpo-
MtlCCeH, rar I-. n[. l-ypeuv, npil onpeAeneHyM creneHLl asahNnHoi HesaBhcl4Mo-
cru o6ulecrBa u rocy.qapcrsa). c o.qnofi cropoHbr, x. J1e t-oee ne o6or;ulaercn
Lt n port4 BononoxHoil rpafr nocrso - ueolu6epafl bH bt M il MoAejtfl M14 O6UleCrea
rar ceo6o4Horo pblHKa, rAe uapcrBylor KoHKypeHwg tA v{Ay,3r4AyanbHafl cBo-
Qoga, a npaBo npe4nonaraercq cnoHTaHHo co3.qaBaeMbtM B pe3ynbrare cBo-
6oAr-roil urpbr collharbHbrx Lr oKoHoMilqecKHX cLrr (o. Xafier ra dp.). rarc cquraer
$paHqyscru fi npaeoeeg, n ph3HaHu e u yrBepxAeHr e aBToHoM 14 r/ KoJrreKTil BoB
il rpynn KaK aBTOpOB <CBOerO> CoquarbHoro npaBa He o3Haqaer pa3pbtBa uAell
npaBa c ugeeil cnpaBeAnhBocru, o6napyD(eHillo roropoil cnyxLtr ropra,o,r/.{ecrilft
onblr Ha nHAVBt4&yanbHoM t4 KOITeKTilBHOM ypOBHgX, V C UHCTVTy|lt4OHanbHbtMr,4
crpyKTypaMil o6ulecrea. C .qpyroil cropoHbt, "ynaepenHuril" npaBoBofi nnnpa-
lnsvr l-ypsNqa cilMnaril\reH aBTopy ropasAo 6onsuLe, qeM nropanil3M B ytcrojt-
KOBaHLT 14 paAil Kan bH btx n peAcraB vre neil coBpeMeH H btx n peAcraBrrereil neo-
rr6epanusvra u gBr4xeHr4fi (npaBo n o6ulecreo>: aKueHTLlpyfl loph.quqecKyro
KpearrlBHocrb Kojtj leKTilenurx cy6uertoe, l-yperq nphsHaer u i lccnerqyer KaK
ponb uHAl4Bl4AyanbHocrv' -raK u 3HaHeHhe collHarbHblx t/HcTt/TyroBr npexAe
Bcero rocy.0,apcrBa, B npoqeccax npaBoreHesa. B erov cMbrcne X. rle FoOO
no.0,qepKfiBaeT' qro cnoHTaHHoe npaBo B collroJtorr4h npaBa F. l, l-ypsuva ecrb
nrLub o4,Ha 113 pa3HOBt4AnOCreil CoqharbHoro npaBa, xoropofr He LlcgepnbtBa-
ercfl Bcq nanrrpa Herocy4apcrBeHHoro npaBorBopqecrBa B o6ulecree.

hvenno nogo6Hurfi noAXoA, no MHeHr,lo X. Ie l-oe$a, no3Bonser pac-
no3Harb h o6tqcHi l rb npoueccbt ,  nporeKaoul i le  B coBpeMeHHoM Tpy. [ ,oBoM
npaBe ,  cB f l  3aHHb te  c  pa3BuT f i  eM IOKa ' tbHOrO npaBoBoro  pe ry tL lpoBaHug ,
npaBorBopqecKuM14 Qynrqunrrau npoQcorosoB t4 l,,tHbtx o6re4uueuNfi pa60rHr,r-
KOB, LlHcrr4ryraMLt pa6overo KoHTpoflq i l ApyfLlMr4 gBneHfiqMU COepeveHuofr
opr,t.0,r4qecKoit xuzau opanqur, Koropbte He HaxoArrr cBoero o6uqcHeHuq FtH
B TpaAilLlLronnofi npasoeoft 4oruarure (srserernKe), HN B HoBoMogHbtx yr{e-
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Hhtx 06 oKoHqaHhLl spbt rocyAapcTBa B npaBorBopr{ecrBe (c. 13 ra 4anee). l- lpra
sToM aBrop BbtsBrser onpe,o,efleHHoe co3Byqile MexAy coq[arbHbtMil npo6ne-
MaMLr rofr onoxri Fno6anbHoro oKoHoMLrr{ecKoro Kplr3r4ca (navaro 30-i rogoe
)0( sera), KorEa TypBl4q oopMynilpoBar cBor v$ev o cor-l i laflbHoM npaBe, i l  co-
BpeMeHHocrblo, Koropas raKxe uMeer Aeno c rno6anunurna KpLi3t4coM a4 cforAT
n epeA Heo6xo.qu uocrbo nor,tcKa HerphBilarbHbtx, HoBaropcKHx peuLeHu ft na-
Kon u Blut4xcr npo6lev n paBoBoro peryn fi poBaHhfl .

Bo eseg,eHVV noL [HTpury]oul r4M Ha3BaHi leM (Bor/HcreeHnurf i  4yx,(c' 9-18) X. re l-oQQ erparqe onhcbrBaer uHrerreKryanunurfi nyru l-yperava,
noAqepKil Bat SKS t4 CTeHLlilan bHyto BaxHocrb < pyccKoro on btra) STOrO M bt CI t4 -
Terq, pojlb ero peBontout4oHHbtx i lAeanoB s QopnrrrrpoBaHVtA nOcne4ynu_1efr
Quroco$c<o-npaeosoi  KoHqenqi l  i l .  r -yper , rv  BbrcrpauBaer MHoroypoBHeBy,o
MOAenb npasoeoi  .qef icrezrenbHocrH,  KoHqenryanuHoi l  ocHoeo* roropbx
flBrfle-rcfl ero y6ex4eHHocrb e cnoco6Hocrn o6u_lecrBa K CaMoperynfipoBa-
nuo. [1pu oroM caMopery;l lrpoBaHre, no Mblcnrl l-ypenva, npoxo.rr,r4r He qepes
QopuupoeaHile <MilpHoro nopqgKa coqilarbHbrx co'rosoe" (o, opnhx), a qepeg
nepMaHeHTHoe couuarbHoe rBopt lecrBo r l  r , ' rHHoBaropcrBo,  Koropbre cnoH-
TaHHO nopoxAa0r r roHQlurrur, u cnoco6bt paSpelueHnA sTt X rOnQlrrroe.
floerouy r,rAeq coqilaflbHoro rBoplrecrBa, KpearilBHocru' Kaxerc' x. rie rooOv
LleHTpaJIbHoft .qnn o6uncHeHlln t4croKoB t4 oBonlollt l t/ Mbtcllt4 l-yper,rsa. Ho cnon-
TaHHocrb opraHtltreHa cyulecrByloull4MLl cot-lhaflbHbtMt4 t/HcrLlryraMn, crpyKTy-
paM14 B3a[MOgeilcterR, cI|oxLlBr.Ul,,tMr4cff KynbrypHbrMH npaKTVKaMV, nOSTOMV
n polleccbl n paBoreHe3a HyxAalorcn e yrly6neHHoM cotjt4onorilr lecKoM NCClel
rqoBaHuLl u He MoFyr aaittu cBoero o6rqcHeHhq Ha ypoBHe uerasusuuecroro
pe3oHepcrBa o ceo6oge KaK ocHoBe couuanbHoro 6sirNq.

B cne4yroulefi rnaee "oHronoru.recruil nli 'oparh3M, {c. 1g-35) aalop
nepexo.qhr K AeranbHoMy aHanL43y Uayvnofi nporpaMMbr l-yperva, nocraBilB-
utero ce6e Llenb0 pa3pylxeHile rpaEuqroHHofr coqnonorra.recrofr v rj,pvAu-qecrof i  TepMi lHonor l l i l ,  HanpaBlenHoft  Ha onrcaHi le o6ulecraa i l  noaBa KaK
npeilMyu{ecrBeHHo crarhqHbtx ojleMeHToB. l-yperav raKxe onilcbtBaer crpyKTy-
py' ypoBHt4 COtlransHofr peaabHocrr4, Ho qepe3 .0,LrHaMfiqHbte xapaKTepil crAKtA,
orpaxa0ulr/e orHocilre.nbHocrb, no4Bl,lxHOCTU rarofi crpyKTypbt, BHyrpeHHt1oro
ronQrurrnocrs o6u-lecrsa (rar yrqaqHo orMeqaer X. re rooo, ora BHyrpeHHfifl
roHQnr rrHocrb fl Brfl racb xapaKTepHofr veprofr Jil4rr Hocrl4 caroro ryp'e rava).

l-ype Nv n brraercq pas pa6orarb MexAr,r cur4 nr ra uapn ur ft noAXoA K r,i3yq e -
Hi l lo  npaBa n o6ulecrea,  rona6unupyc paSn' |qHbre reoph14 cKopee He AnRroro, rro6ur o6uqcHurs coq4arbHble u npaBoBbte ABJleHVfr, a.qrfl Toro, .{ro6ut
cxBaTilTb' onilcaTb 3T14 flBneHiltl B npoqecce ilx nocTotlHHoro LBt4)KeHVA u rA3-
MeHeHuf i  14,  B KOHeqHoM t /Tore,  AoKa3arb HeBOSMOXHOCTU sOpvr lpoBaHugcrarr'1Hofr KaprhHbr counansHoi xngHLr. Taroi npoeKT x. re'l-oe$ xapaKTe-
pil3yer KaK nonbtrKy ct4HTesa MeroAo'|orrr{ecKoro fi oHTOJtOrUqecKoro nrto_
pafli l3Ma (C' 22-25), oco6enno aKqeHrilpye KpearlrBHyro ponb co4ilarbHoro
ronsnu rra B crpyKrypr, poBaH il u,' o6utecrea, npeu*cru""nbct" ngeia lypauua
u coBpeMeHHbtx reoperuKoB coqfianbHoro l,1 npaBoBoro nj.l]oparfi3Ma. Bvecre
c reM cot{fiarbHa9 peanbHocrb npeAcraer B KoHllenqLlu Fypara,ia He npocro KaK
M HOXeCTBO pa3HOHan p€BneHH brx rononu rroe, KaK B Qrnocosra ra MapKcr43Ma
(r roropofr, BnpoqeM, l-yperav nilTan cfiMnart v Ha nporflxeHilrl Bcero cBoeFo
HHTenreKTyanbHoro nyrr), - BCneA sa M. Moccor,,l l-ypeuv FoBopr4T o (Torarb-
HOCT!4> O6UleCrSeHnutx caqsefr vuHc:|u]yroe, o6 rx oHronoruqecKoM eghHcrBe,

Ha srov KaxyureMce npo*rBopeq'4r{ MexAy nropanil3MoM H npeAcraB-
neHileM o rorarbHocrt4 cotl i lanbHbtx 9BfleHl4ft X. Jle l-oQQ ocraHaBrilBaerce
cne4harbHo, vro6sr noKa3arb ero vHnvstfr xapaKTep, oro nporrsopeqt,le cHH-
Maercfi qepe3 0co6yro rpaKToBKy HOpMarilBHbrx Qarroe. Kar40xasureaer aBTop,
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B corjLlonoro-npaBoBoM yqeHuLt l-ypeuva eru Qarrul npeAcraBnstor co6oft Ara-
reKrllqecKoe e.quHcrBo enyrpennefi pa3HoHanpaereHHofr 3Heprilu cotlL4anb-
H brx npoqeccoB h ynopfl .qoqh Banulero eosAeilcrBuq coquan suslx qeHuocteil,
CTpyKryp, UHCTLITyTOB, t4HblMtl CflOBaMH' OAhHCTBO t4HHOBaLlkll't Ll Tpagnqril' BO-

Kpyr Koropbrx cra6ilnilsLtpyhcrcq, Kpt/cranJtLtsytorcn oril npolleccut (c. 27-3O).
B erov cMbrclre npaBoBas xfisHb <ALtcKoHTLlHya;tbHa>, eil qyxAa npe.Eonpe4e-
fleHHocTb. Kar norassteaer X. f ie FoOO, sToT <aHapxuqecruil" Te3hc B reoptlm
l-ypauva Bnor He yxuBaerce c npt,tsHaHu eM opraHttsy]oqefr , crpyrrypu pytouleil
pofl i l  npaBa - HenpeAcKa3yeMocTb coqhanbHblx npoqeccoB He osHaqaer i lx
HeynpaBnneMocTl4,  ecnu ynpaBrgeMocTb noH14MaTb KaK noAquHeHi le 3TL1X
npoueccoB He Borle oTEenbHblx nv\ unv KraccoB, a BHyTpeHHLIM .D,yXOBHblM
TeHAeHqUf l  M,  Cl4MBOraM, sHaKaM, qeHHOCTRM, Bblpa6aTblBaeMblM t4 Kp[cran-
ri l3yeMbrM B KorJreKrilBHoM topuAt4ttecKoM onbtre (c. 29-35).

B cne.a,yroulefi maee "fipaeoeoi nnropanilsM' (c. 37-84) X" ne FoSQ
aHanfisrpyer npaKTuqecKhe BbtBo.E,bt AnR cQeput npaBa il3 BbluleonHcaHHblx
MeroAororrqecKLlx nocbtnoK. 6epn 6 lneryto Ann ce6r  renay hcropLlh rpy-
AoBoro npaBa, aBTop noKa3brBaer npaKThqecKylo 3HaquMocrs rAefi l-ypsura
,n,rtq o6uncHeHiln HeKoroputx QarroB n3 i lcrophu QpaHqyscKoFo npaBa KoHLla
XIX - Haqara )0( e. Tarne HHcrrtryrbt, KaK KorIreKTNeFtutfi AoroBop, npoQcotosut,
coll i lanbH o-TpyAoBoe naprHe pcrBo, pa6oLt ee n peAcraBilTer bcrBo B opraHax
Bracru B03HuKnil KaK caMope$epeHrHue npoqeccbt, cnoHTaHHocrb fi HenpeA-
cKa3yeMocTb TpaeKTopr4v pasBATt s Koropbrx HLrKol4M o6pasov He hcKjlloqanll
npaBoBoro xapaKTepa sThx npoLleccoB Ao npu3HaHhff i lx rocyAapcTBoM, .[,o LlH-
Te rpaqil u cooTBeTcTBytoult/x coqilaj| bHo- n paBoBblx Hop M B n pa Bo rocyAapcTBa "
klncruryuuroHanh3aqiln orLtx tBreHili l  a rocy.u,apcrBeHHoM npaBonopn.qre 6stna
npilsHaHileM yxe hMetou-lttxcR Qarroa, c KoTopblM14 sToT npaBonopeAoK fie Mor
He Milpr4Tbcq Ll KOTOpbTX He MOr He npilHl/MaTb BO BHilMaHne. orO hMeHHo Te flB-
neHun npaeoeofr xhgHl,lr Koropbte B Haqare X( e. nocraeLlttt4 B TynLlK TpaAfiut/-
oHHyro oK3ereru LrecKyrc AorMarilKy npaBa, uecn oco6nyto o6bR cHt4Tb npaBoBble
rfBneHilR BHe cBRsLl c saKoHo4arerbcrBoM nnnxor+ 6ut c cy4e6noil nparrurofi.
X. . l le FoOS noa.lepK[Baer ro o6crosreabcrBo, i{ro 3rt4 Ll E,pyrue noAo6Hule
npo6renast rpyAoBoro, KopnoparilBHoro, rocy.o,apcrBeHHoror Mex4yHapo,E,Horo
npaBa aKrilBHo o6cyxganucu eo SpaHqyscroil npaeoeofi nayre B KoHLle 20-x -

HaqaJIe 30-x roAoe, rorga l-ypeuq Haqar o6ocHoeutearbcfl Bo OpaHuuu' B eroH,|
acfleKre ero "lzl4eR coqilaflbHoro npaBa> (4ee 4uccepra\tAu 1931 u 1932 rr.)
6utra ne a6crparrHurM Teoperu3t4poBaHileM o npaBe, a nonuttroil orBertlrb Ha
aKTyaIbHble npaKTuilecKhe BOnpOCbl npaBOBeAeHr/rtl TOrO MeCTa r BpeMeHil '

PageileaeNran l-yperuev KoHLlenLlufl cotl,hanbHoro npaBa rar gyxoaHofi
v nHCr ttry q'Ao n an sn ofi AaH H ocru, n pegu e crByroute il rocyAapcrBeH H o- n paBo-
BOMy perynrpoBaHu1o,  onl lpanacb Ha TpN MeTo.qonorrqecKux npl4Huuna -

i lHTerpallhro, TpaHcnepcoHarr3M u nfltopanh3v, 3rn npuHqilnbl, no MHeHLllo
X. Jle l-o$Oa, Bbrrop,Ho orrt/qalor l-ypeuta or Apyrilx reoperuKoB cot{uonorh-
qecKoro nogxor,a K npaBy roro BpeMeur (O. XeHu, O. 3pnrx, l-. KaHropoenv,
P. l layn.q), Koropbre nporl4BonocraBnsru4 xt4Boe, ceo6o,EHoe <npaBo e Aeil-
crBtAtA>> cosp,aBaeMoMy rocy.qapcreoM 6esxLasHeHHoMy, Heceo6oAHoMy <npaBy
B KHilrax>. B ro xe caMoe BpeMs l-ypsr,rv us6eraer 4nprreiluoecroil rpa.4uqun
npeyBenfiqeHfin ponil cotluanunofi coJlt/F,apHocrtt no orHotueHLllo K t HAuBu'
4yarunoil ceo6o.o,e, qro xapaKrepHo Anr scefi Qpanqyscroil uHcruryqiloHarlb-
Hoi reopura npaBa Haqara )fi e. (J'1. ,[,oru, M. Opray, X. Canefrnu). Pucyerrluti l
fypenlev o6pas npaBa,  KaK yBepeH aBTop,  nogBof l f ler  BKnoqurb B <npaBo>
pasHoo6pasHbre, Kaxyu.tuecg pa3Hopo.s,HblMl,' l  f lBfleHuR (noeeAeHqecKile cre-
peorLlnbr ,  Qarruvecrr i l  o6utvai l ,  npaBoBbte ueHHocrt4,  cot- {harbHbte KoHBeH-
L\nv u npaBhra!  rocyAapcTBeHHble HopMbl  r  npe.B,nucaHuF, KonreKTi lBHble
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u v{A[Bt/tI.;yarbHbre nepexl/lBaHilc i l  Ap.). t{to6ut, c o,nnoil cropoHbl, ue6exaru
nyraHrllbr 14 cMeueHiln nonsrri l u, c Apyroil cropoHbt, HcKyccrBeHHo He ynpo-
ularb cnoxHyo npaBoByo .a,efi creilrellbHocrb, l-ypsuv npeAnaraer Aeran bHylo
rnaccutOnrallhlo BrtAoB tt Soptr,t npaBa, BaxHocrb roropofr.l l ,ntl noHrMaHhf ryp-
eilqeecrcoil coqnonornu npaBa J1e l-o$$ oco6eHno noAqepKuBaer (c. 42-46)'
OAnuu ug 6asoestx .qerenuil Aannoil xnaccut$urallLlh ttBrfferctl BblAereHile

Qopu col lua6eruHocrt / ,  cpe.qu Koropbtx oco6yro ponb i l rpaer  <Bcee4hH-
crBo> - B LrHrepnperaL\w l-ypeuva, ero 6anaHc Mexp,y nHEVBVAyaflbHblM
Ll cor-lraJrbHbrM npaBoM, MexAy qeHHocrttM14 orAelunoil t l l4qHocrl4 vl KorreK-
TfiBa, noHr4Maeuutil B .[,yxe rconqenqnil BceeAilHcrBa u co6opnocrn pyccrofr
penr l r i losHof i  Sranoco$uu Cepe6pnnoro BeKa (c.  49) .

Kr to. {eeuru oreMeHroM npaBoBoro yqeHue l -ypsuua J1e l -oQQ cqhraer
KoHqenulto HopMaruBHoro Qarra, gauMCrBoBaHHylo y J1. 1,4. l- lerpaxilqKoro
r,r nepeQopvrynupoBaHHyto B.a,yxe Qr,rnocoQura npaBa M. Opry. Aerop y.0,aqHo
nepe$pasupyer ocHoBHylo i l,qeto l-ypeuva: "HopH,tarvteHuil Qarr ecrb Mecro,
rge rpy6an coLlt/arbHocru o6naropaxuBaercfl cnpaBeAnilBocrblc KaK ocHoB-
HbtM t icror lHr4KoM npaBa,  (c .  55) .  l4nstvt t  croBaMr,  HopMarhBHbtf i  Qarr  osHa-
qaer oco6oe couilarbHo-ncmxororut{ecKoe cocrotlHile' (hHTerpafl bHutfi onutr
HenocpeAcrBeH Horo Bocn pil RTt4tl cnpaBeAn il Bocrtl >. 3ro QarrurecKoe cocro-
nHr4e caMo no ce6e, BHe 3aBilcr4MocrLt or ero hHcrr4Tyul4oHanil3au,rr, o6pasyer
nepeurnsrfi i lcrorrHnK npaBoBoro perynilpoBaHug, Koropbtfi norov naoxet 6utru
noAqr{HeH KoHTpono rocyAapcrBa vnv v+btx couraflbHbtx colosoB nu6o xe nao-
xer ocrarbcn 6ee ronrponfl KaKoro-nil6o coosa / opranuza4uu.

.[,annoe noroxeHile .D,er, ecru BocnonbsoBarucR 6onee nosAHt/Ml4 t,tAe-
sMu ryMaHoecroil coutto'|oruil npaBa, ecrs 6agoeuli l roA (npaBa)), roroputfr
orn i lqaer  oro coui laJ lbHo-ncr ' txo l lorhqecKoe cocroq Hue or  6r  Hapnoro eMy
cocronHr, r f l  <H€f lp?B?>r r4e QarruuecKoe col luanbHoe nphHyxAeHi le He xa-
paKTepfi3yercfl qepe3 orcbtnKy K couilaJlbHo o6ocHoeanuofi ueHHocru cnpa-
BeAruBocrr /  lu6o xe xapaKTept43yercf l  Heraruano (xar  HecnpaBe4nueocrs) .
Ecnr,r l-ypsttu yrBepxAaer, qro npaBo Bcerpa etoil unu uHoil crenenil f lBllf lerctl
cnpaBeAnuBbl M, noHH Man cn paBe.nnu BocTb KaK orHoct/TenbHylo LleH HocTb, 3a-
Br4crf utylo or npeAcraB nenuil i l  KorfleKTL4BHbtx tlHTytlqvh roil unu uaoil onoxu,
KyIl bTypbt, M eHTanbHocTLl, To TaKoe noHhMaHue n porll Bon onoxHocTr,l n pa eo/
HenpaBo coBceM He o3HaqaeT 1ocHaTypanllcTl4qecKoro Te3uca o ToM, qTo npaBo
AonxHo 6utru t 'aopalbHo onpaBAanHo. Pe'lu i lAer cKopee o nor4cKe B KorreK-
Tt4BHblx VHTyIAL\VfrX, <l,lHTerpalbHOM lopt/.[,[,{qecKoM onblTe" 6asogulx KpilTepLleB
npaBa - HanoAo6ue rex npaBiln npfisHaHhq, o Koropbtx no3xe paccyx.nan IoH
Oynnep (c. 63-67). Hopvarnsnurft Qarr B reopt4Ll l-ypeura 3a.4aer couuarbHblM
cBn3sM oAHoBpeMeHHo HeKyn AHHaMT'tKy, crpyKTypy t, l npe.o,eJlbl (c. 67-771.
Aerop npi lBoArr  B KaqecrBe npi lMepa npoQcotosHoe ABhxeHl4e eo OpaHuru,
<?rcropr4fl Koroporo n peAcraBnner co6oil i lcropt/lo esahvoAeft crBl4tl coutl-
ar snoil rpancQopvaqr u ( eosHt t KHoBeH hfl tr HAycrpuafl sHoro o6ulecrea), ouly-
uleHnfi ueHHocrHoro Anc6alaHca, oco3HaH!4q pacryqefi xor.nerrheHofr cnlut
i l crpeMJreHuff K cnpaBe4;lt/BoMy o6u4ecrayo (c.71 ). 3aroH 1884 r. o npil3Ha-
nura npoQecchoHarbHblx colo3oB n accolir4allf i i l  He cos.0,an STL| HopMarHBHble
Qarrut, a <rLrurb 3aBep[uiln npoqecc ux cnoHTaHHoro Go3AaHr'lR, Kpl,lcrarru3o-
eaHHstft B HopMe, corflacHo roropoil oHrl Ll3HaqanbHo cyu{ecrBoBajlu> (c.71).

X.  J le l -oQQ oco6o yKasuBaer Ha cosByt{Hocrb npeAcraBnenui l  l -yp-
Buqa o Kpt/crannil3allLlLt B cot-lualuHoil npaKTLlKe "u.n,eu-AefrcrBt4tl> 

qepe3

HopMar i lBHbte Qaxru reM hccreFoBaHl l t tM npoueccoB o6tercrueal lu t  u uH-
Kopnopaqu14 B coll i laflbHytro .u,eficrnnrertbHocrb qennocreil, Koropble BerLlcb
no3AHee, e 60-80-e roAut )C( e,, M. Mepno-floHrn r f1. Prariipot'r i (c.76-77)"
Tarxe orMeqaercfl onpe.o,eneHHatt co3BytlHocrb KoHuenquN l-ypenva ilF,etM

t o /

l
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HeoroMil3Ma (c.77). Baxnutv npe4craBneercfl aBTopy tt oco6oe noHuMaHile
ponl4 cyAbr B ropr4c4r4KqroHHoM onpe.o,elreHfiu KorneKTuBHbrx LleHHocreh v e
KoHcrpyr4poBaHl.zLr' HopMarrBHbrx Qarros. B erou acneKre X. r|e l-oQQ npoeo-
.n,ilT n a pann en b M exAy cotir/ onoro- n pae o sofi roH qe n uu e il l-yp e u v a v r eop.AflMu
cropoH HLlKoe "cBo6oAH oro npaBa), m.qe g M il aMepuKaHcKhx npe4craeLtrereil
collr,rofl oruq ecroft nphcnpyge HL\w tA npaBoBoro peanilsMa (c. 7 8-82). Ecnu
.qnfl nocneFHhx npaBo, B KoHeqHoM t/Tore, 3aBilGl4T oT ycMoTpeHfiq cyAbrl, To
4nn l-ypau,ra npaBorBopqecKaq Bflacru cygefi (ornocurenunyro ceo6o4y cygeil-
cKoro ycMorpeHiln oH He orpt4qaer) orpanu,reHa o6uerri lBHblM xapaKTepoM
col l i larbHoro npaBa,  KorreKTi lBHbrM xapaKrepoM aKToB pacnosHaHhR npaBa
H o6nsaFrFtocrun cygei (npfiBecrfi y6eAurenunyn apryMeHraquNc B acneKre
npaKTilqecKofi paqroHalrbHocrt4> A.nq o6ocFtoBaHVe cBot4x peiuennfr (c. 82).
B AaHHofi nepcneKTLlBe aBTop noAqepKLrBaer NAeilnoe cxoACTBo HayqHblx npo-
erroe l-ypen.ra r X. f lepenurvrana (c. 82).

B sarnoqeHre eroft maeu X. r|e [oQQ t43yqaer peuenqilo ngeil l-yperva
eo Qpan4yscKoM TeoperLlqecKoM npaBoBe.u,eHnr. f lprsHaean Qarr BnvAHnn
sroro Mbrclri lTere Ha pa3BLlrfie npe4craBnenuil o npaBe (oco6enHo y raKilx
SpaHronsuvHbrx reoperhKoB npaBa, rar AHApe-Xan Apno, OpaHcya Oc1 Mu-
ue.rrb BaH 4e Kepros), X. rle l-oQ$ cvnraer peuenll i l to Hey.[,aBueficn, npreogR
roMy HecKoflbKo npilqnn (c. 82-84). Cpe.qu srux npr4qilH epax.[,e6Hocru l-yp-
Bilqa oKsererilKe n Qopvanmsuy, rocno4crBoBaBlumM B To BpeMfl Ha lopt/At4-
qecKLrx Qarynurerax, c,tloxHocrb H ryMaHHocrb flgbtKa npofisBeAeHuft l-ypsrva,
ero <npyp,oHr4crcKoe> orpr4qaHile eepyqefi ponil rocyp,apcrBa B npaBorBop-
qecrBe. B ro xe BpeMs no4Herbre Ha crpaHilqax rypBt/qeBcrux pa6or npo6ne-
Mbl OKaSaJl l , ' lCb BeCbMa CO3Byt{HblMl4 TeM BOnpOCaM H Bbl3OBaM' C KOTOpblMt l

crojrKHyflacu QpanqyscKae HayKa o npaBe e 80-e roAst XX B. i l  no3AHee. erhM,
no MHeHi l to  aBTopa,  u o6uscHsercf l  (BosBpar e $unocoQuo npaea'  (c .  83)
AaHHoro Mblcri lTenR, BbrcrynaB[ueto nport/B Ourcaurr topuAt4qecKoro At4cKyp-
ca i lcKnoq ilTen bHo B rpaH hqax HopMaTil BHocTLl, n peAIoXl4 BlUerO OpLl ri l  Hanb-
nyn3 veroguKy 14ccneAoBaHLrn npoqeccoB npaBoreHe3a h npaBonphMeHeHLtfl
B acneKre peanv3awv KorJleKrilBHutx rnrynqui cnpaBe,qnuBocrut (c. 83-84).

B rperuei l  maee " f lorut r  
. recru i l  n f i topaf ln3M'  (c .  85-111) aerop aHa-

nhsu pyer nofl hrr4qecKu fi ronrercr rBop'{ ecrsa l-yperua: Te nor hrl4q ecKil e
Qarru m co6urtnR, Koropbre noBnvf lnvt  ua Sopvt t tpoBaHi le B3rnt l4oB eroro
pyccro-QpaHuy3cKoro Mbtcf l l ,1Terf i ,  Te couLtarbHbte r4,B,earbl ,  KoropblMl , l  oH
pyKoBoAcrBoBarcs,  ror  o6pas ,o,eMoKparnn,  rotopst i l  oH o6ocHoBbtBaf l  Ha
cipanuqax cBor,tx pa6or. C o,qnoil cropoHbr, t-ypar,rv Bbtcrynaer nporl4B roranv-
Tapi l3Ma Lr  aBTopr/Tapr3Ma B np6utx ux npoqBneHi l t tx ,  c  4pyrof i  cropoHbl ,  oH
Kpr4Tl4Kyer Mero.o,onoril.{ecrilfi vHEtABVAyanNgM KnacctlqecKoro nr6epalNsva
il aHrilrocyAapcrBeHHbre ycraHoBKt4 neolu6epalLl3Ma.a X. Jle l-oQQ naxoAnr
BecbMa HHTepecHbrM Tor cpe.fl,t4Httuti l nyru, KoropblM l-yperv nbtraercfl Mt4Ho-
Barb cllr4jrny 3Taril3Ma u xapv6py aHapxh3Ma. Aerop yKasblBaer, t{To orBer Ha
Bonpoc o npaBilnbHoil nonurrqecroft Qopve o6ulecrna l-yparl Huer B nep-
cneKTuBe orpaHulteHl4fl cyBepeHilTera rocyAapcTBa KaK Bo BHyTpeHHeM, TaK

3 Opltrunansxocrb 3aKnloqaercc He e cat\ ioi l  nocraHoBKe Bonpoca, a B TunepoMnu-
puqecKoM Mero,q,e, npe.qnoxeHHorr,r l -ypeuveu.qnfl  aHajrr lsa eroi l  ucxoHHo uerasrsuuecxoi
npo6nen,taruru"

a Kar orveqaerX. Ie FoQQ, npeAnaraeMoe neolu6epalauu "npeo6paeoBaHue ora-
TU3Ma B cBoero poga uHTerparsHsrf i  coquerusM paBHo3HaqHo Bo3Bpary r uonucruqecroi l
Mo.qenu, ocHoBaHHoil Ha HenorpeuuMocrt l  u ra o6oxecrBreH14m coL{uafibHoro - TaKaq
Mo,qenb H!4rlyrb He MeHee onacHa, ,{eN,t ro66coecri l f i  neccurvr,rsM h nerurhMaqun Fo66cov
no3r4ruBl4crcKoro rr4 nepBonoHTapu3Ma> (c. 90 ).
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14 BO BH.UH.M acneKTe. B ornu.{ue or cxoxr4x u*eil conu*apr,rcroB (r. .{rorr,r,X' canefrnu) r-yparav ne orpr4llaer 
"y"epe"rrera 

3a rocyAapcrBoM 14 FoBoplir Heo paspyueHLr14 cyBepeHilrera, a o ero npeo6p""o"un, it lF!""*l-opun 4yscrrfrMbrcjrhreflb npu|3Haer 3a rocyAapcrBorvl ro.nbKo noj]14Tr,.rLrecKufi cyeepenhrer _He3aBhcr4 Mocrb or  r*pyrux coql , 'arbHbrx rpynn ;  
" ; ;p ; ; ; 'eopvrpoaaHunnorlrrr4'ecKofi crpyxrypur o6u-1ecrBa, HO BO BCex gpyr,,x acneKTax ('KOHO-MuKa, npaBorBopqe_crBo, uryeonorve-r,r ep.) ,o"yaab"r"; ;;; nilub o.quH ,r3colluanbHblx coo3oB, (ynpaBreror4ui,t xoinesuBHbtMLl LeflaMr,t) tc. g3j]rixoe

orpaHilqeHr're Bnacr{, 14 3HaqeH[R rocyEapcrBa B XhSHLr O6U_lecrea ffBrqerc'l4cr,1 H H br M 3an o ro M Ae MoKparil il, roiopan os Haqa er 
"" 

ooogi o? ;;:.;ff;collhanbHbrx cr4.n il reHAeHqilfi, eKnN3,{an'ceo60gy 
"oqrun-"-"1-,icoro3oB 

B CO3_AaHVV cBot4x cl4creM npaBoBoro peryn i lpoBaHh fl , K.oropbre cocyqecrByror,KoHKyp h pyror c rocyAapcr^BeH H uu npa-eon opn4xo'. gepee KoHon ilKr pasn ilq_Hbrx npaBonope.',KoB u o6pasyercfl cor-l,arbHsrr nopsaox, *tiopo,r orpaxaernepMaHeHrHoe paBHoBecile coLlhansnsix crr.
Aerop cqilTaer qro raKar no3r4r-rr49 r-ypeurva r{peBara onacHocrbro A,flf ipa3BilTl4rr o6u-1ecrea, nocKonbKy y,renufi runeprpoQupyer ponb ron@nurrae o6ulecrsennoft xrgHr, 6esocH'oJat"ni"o Ha.qeercs Ha pagpeuraeMocrb Bcexron$nrrroa 3a cqer MexaHhsMO" 

"ottr;""ofi 
cauoperyr AuU,t; rypB*qeBcKarlno3,L{r49 npenffTcrByer arrileF{ofr ponh rocyAapcrBa B paspelueH,Lr C.qfiaJ.lb_Hblx nporr/Bopevufr, B roM qLlcne u e o6nacru'""urr*i-ibia*'rvp"r, craBrrrocyp,apcrBo HapaBHe 

:. l?y_i1y, o6ulecrsenHsrnar,r rpynn aMV .4 coo3aMil!Bbr crynaq n porrl B r g6urx n onbrroK rocyAapcrBeHHoro h HTepBeHqroHa,n Ll3MaB pa3Brrhe o6urecrea; reM caMbrM, no uurcnr x. n; rooda,-pvccro_QpaH_
uyscrilfi yveHui Ha HeKoropbrx yqacrKax ceoefr reopuv nphxoAr4r K npo'4BO_
l:JTl"^1ro 

rocy.qapcrea il o6ulecrBa B acneKre npecneAyeM btx vMu 3aAaq(caM aBTOp cq[Taer qro or,l SqAa^r{l l HyxHo paccMarprBarb e acnerre <cilHep_ruilnoil KoMnfleMeHrapHocr,r> (c. so)). ' l .ypl,n..,, *"" crrLlraer aBrop, 6urr Henpae,acco4Ll t4 pyn pa3Br4rile rocyAapcrBen H6'crr,r c pocroM 14 HTepBeH quoHar h3Mau TeXHOKpaThs Ma - nocne.qylou-lee pagBtlTl4e n oKa3aJlo M HoroBaphaHTHocTbpasBt rtAn coBpeMeHHor..o_rocya"pcraa (c. se_toO1.r g(";;;;;;, X. ne [cooorHochrce 14 K r4AerM r-yperava o 6e4epanracrcrofi boocreeHFro;r4, T. e. O nepe_'qave co6crBeHHOCTl4 Ha cpeAcrBa nporeeo4crBa coll l lan bHbrM KO,,neKTfi BaM,
:1,1a" ern t44ev-Hepeanilcn4r.rHbrMl4 14 OnacHbrMr, F,nn uH$niln4yansHoi H KOJ.|_ 

.
rexrheHofi ceo60Asr (c. 1 01 -_1 05). .Q,asan oKoHr{are.nbHyo xapaKrep'cr}rKynorurl4lrecKLrM Bo3spe,Hrannr rype'r,r.ra, aBTOp saxnpqaei: *Iro cyrr4, fyper,rviryBcrByer ce6s nerovQoprxo s sonpoce o ro_cyAapcrBe, (c. 106), a BbrcKa-3aHHbre pyccro-spaHqy3cKr4M Mbrcr.ri lrereM 

" 
.46&-dp"rt;; ;; l ;"""Hbrx npaB>aHrusrarr4crcKue u*ev X' .ne r-oQQ arrecryer KaK (nareruqecKne, (G, 110) nonpLlrri lHe HeB03MOXHOCT' OTOpBaru cy6terr,sHoe npaBo or ero HOC!4Tefl '_14H_

!l?'A^ t4 KoHcrpyl4 poBarb HeKil e coquanuHue npaBa, nporr/ BonocraBjrfi eM bren paBaM vH EVBTA Ry anbH blM.
B saxnn. . reHht l .  Hocgu4eM HagBaHf i  e nrzrcryueuue anonL4Tt4qHocrbro>(c' 113-119), X' re rtcOo eu,e- p"" ooEir{r"r BHhMaHue Ha HeKoropyo Heno-

:ff liiiliiffi;J'i,?'Jixli'_H:#ffi ;i'"","f ,Tiru;"lrmfu nil;pacnpocrpaHeHufl B coll i lanbHsrx Hayrai bo opi"qrr, ;;;;,,#"ro r{acrurrHo

s B ra'{ecrse npuvepa x. Jre r-oe$ npr4BoAilr npuHqrue B .r982 
r. eo <Dpanqr,rra 3aKoHbtopy (f ois dAuroux), Koropbre BBoAhnu uir4poKoe caMoynpaBneH!4e Ha npeAnp uervex,BKrroqaqcaMoynpaBfleHne pa60vrx KonreKTrBOB, KOrreKTUBHbre neperoBopbt, ,rHcrl4Tyr pa60reronpe^craB,TenbcrBa u Apyr,e AeMoKpa',4qecKue uHcrt4Tyrbt, TeM caMbtM pea'u30BHBa'MHorhe hs rex qaqHil i ,  o Koropbtx l-ypeuv nncan Ha crpaHuqax cBorlx f lpor43B el€Huil .
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HeceToTBeTcTBeHHocTbcaM|-ypeu. t , (c '113) ' |= lonaul , tonepequcj ' leHHb|XBb| | ' IJe
$arropoe ney.n'aeu:erics perlenqr'r'' u"t-9P Ha3blBaer raKxe cfloxHocrb t,l Llc-

KyccrBeHH o"r" n p".qn;-rde"t'x iypera'r ev rnaccu Qu rauu il '  neon paBAaH Hylo

roHQponrauro 
" ""gy;irar"lra 

Opanqy::Yy' col'{t4orloraMil' npt4Hqu'nilarbHoe

Henpuerhe HoBblx 
""inupta"ebkux 

vero4oB B coqt4ollori lf i  '  noBTopneMocrb

ocHoBHb lxTeMBTBopqecTBeSToroMb |c , l l , l r eng .HocToy lTJ l t / ce ro .0 ,H9nepe .
rrlrrbrBarb l-yperara? A"rup orBeqaer Ha g]or Bonpoc yrBePll::no*o' noroMy

r{To ilAeil l-ypeuva *or"ei'"a*o'cc B qeHTpe coBp-eMeHHbtx Ae6aroe o nol{cKe

Hoeoil ro,.rKu paBHoBecue MexAy r4HAr4BvrAoM ra o6u4ecreoy:I?.)Ay col-tt/tyMoM

il norr,,rrt4Kot, *"*on iot;;H;--"ilffor ' np""oil AeMoKp-aru.efi' vex'a'y Ae-

vorparu eil, * *o"tpa""&na11er'1';' MexAy putnovnoil-ei9L?IT.*"' v convaa-

pncrcrofr 
"*o"o"r*J7"n'G'-rrol' 

lz1 e e19yr acneKre ur'n'eu l-ypeurqa Bo MHoroM

npe,qBocxt/u-\aor At4cKycctlt/, Koropble BeAyr lO' Xa6eprraacri'^luaaenc r Apy-

rL4e 3HarruMb,u 
"outuil"*ii;"0;;;;;o'-&h"*"*nocrr' 

'n'aean 6oraruti aHa-

luruqec<uil 
""t"p'"n 

4nn ny'lu'rero ocMblcJleHrtl noATeKcra errx 'qMcKyccl4t4'

AHtoHos Muxarl BanePueeur'

K. ro. H., ,o,oqeHT raQegpur reoptrfi h 'tcropt4l4

n p aB a u rocyAapcr B a toi:r'r grav 9^c roro Q axvr urera

H l4y (Bucuafl uKona u*onot' i ' t  (CaHrr- f l erep6ypr)

O M' B. Anronog, 2013
E-mail : mich'antonov@gmail ' com
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