MEXOYHAPOAHbBIE OPIAHN3AL
1 MEXOYHAPOOHOE
YACTHOE [1PABO

H. 1O. EpnbineBa, U. B. N'eTbman-lNaenosa —

KOAUDPUKALUA MEXXKOYHAPOOHOIO
HYACTHOIO NPABA B PECNYBJIUKE TPY3UA’

Annomayusn. B nacmoawet cmambse ucciedyvemca nepeviil NpuHAMbIU Ha NOCIMCOBEMCKOM NPOCMPAHCINGe
akm asmoHOMHOU KOMNAEKCHOU KOOUuKayuu MexncoynapooH020 4acmHmo20 Npasa u MeXcOyHapooHOz0 2paxc-

danckozo npoyecca — 3akon I pyzuu Nel362-11¢ «O mexncoynapoonom wacmuom npagey (cmynun 6 cuny ¢ 1

okmsabps 1998 2.). Ananuzupyrlomes ucmouHuUKu 3Mo2o 3aKOHA, OPUEHMUPOBAHHOCMb €20 HA HEMEYKOe Npago..
Ilodpobro paccmampueaiomca obujue nONONCEHUA MENCOYHAPOOHO20 HACTTHO20 NPA&A, 3aKpeneHHble 8 I3MOM

3aKOHe, KONNUZUOHHbIE HOPMbl NPASA U1, 8eU(HO20, 00A3AMENLCNEEHHO20, CEMEUHO20 U HACNEOCTN8EHHOZ0

npasa. [lenaemcs 6b1600, ¥mo HECMOMPA HA MHOZO0YUCNEHHbIE Npobenbl u HeonpedeneHHble POPMYNUPOEKU,

3axon I'pyzuu «O medcoyHapoOHOM 4acnmHOM HPagey AGAAEMCIA CEPbE3HbIM WA20M 6 CO30AHUL COBPEMEHHO-

20 MEXAHUZMA Pe2yAUPOBAHUS OMHOWEHUTI, C6A3AHHBIX C UHOCMPAHHBIM NPABONOPAOKOM, 6 HAYUOHANLHOM

3axonodamenvcmee I pyzuu.

Kniouesvie cnosa: mesxcoynapodnoe npaso, hpaeo, Hopma, pezyauposanue, KOARU3UA, Cucmema, Kooexc,

ompacib, UHCMUMym, 3aKOH.

OMpOCHl KOJJIH3HOHHOTO PETyJIHpOBaHMUA,
npobnema Beibopa mpaBa, Moajexallero
IPUMEHEHHIO K OTHOILEHHAM, CBA3aHHBIM C

HHOCTPaHHBIM IPaBONOPAKOM, ABIAIOTCA OCHOBOIO-

JIaraloLHMH IS MEXYHApOAHOr0 4acTHOrO Npapa

(nanee — MUYII). auusiii onpoc 0co00 akTyaneH ans

rocyaapcTB, KOTOpbIE 00pen He3aBUCHMOCTE B KOHILLE

XX-ro B. H BCTYIHIH B CHCTEMY MEXYHAPOIHbBIX

OTHOIIEHHUH, HAXOJACh B IPOLIECCE MOCTPOEHH cobe-

TBEHHOH NpaBoBo# cicTeMbl. B HacTosnlee Bpems Ha

MOCTCOBETCKOM MPOCTPAHCTBE NEHCTBYIOT BCETO /1Ba

3aKOHa, MpeacTaBiAiKe co0oi monHoMacTabHy 0

KOMITJIEKCHY 0 aBTOHOMHY10 komupukaiuo’ MY u

' B nanuoii nay4Hoii pabote HCNONB30BaHEl PE3YABTATH, NOIY-
YEeHHBIE B X0J€ BhINoNHeHHs npoekra « Konudukaumnontsie u
YHH(DHKALMOHHBIE TIPOLIECCH] B MEXAYHAPOAHOM HaCTHOM Mpa-
Be», BbINoNHeHHoro B pamkax [Iporpammer «Hayuneiii donn
HWY BLID» 8 2012 roay, rpant Nel2-05-0020.

* Ion KOMIUIEKCHOH aBTOHOMHO# KonHdHKauMen MexayHapon-
HOTO 4YacTHOTO NpaBa H MEXIYHAPOJAHOI0 IMPakaaHCKOro npo-
Liecca aBTopbl MOHKUMAKOT NMPHHATHE OTAENBHOTO CNEUHANBHOIO
3aKOHa (KOJeKca), PEryJHPYIOUIETO H BOTIPOCE MPHMEHHMOTO
Mpasa, v BOMPOCH KOMIETEHTHOH MEXK/1YHAPOAHOH rpamaaHc-
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MEJ 1y HapOIHOr0 IpaX{JaHCKOTo Ipoliecca (nanee —
MIIT) - 3akon I'py3nn «O mMex 1y HapOAHOM YaCTHOM
npase» 1998 r.’ (nanee — 3axon I'py3un nnu 3akoH) U
3axoH Ykpaunst «O Mex1yHapOoJHOM YaCTHOM I1paBe»
2005 r.* 3akon YkpauHbl JOBOJBHO NOAPOOHO OCBALIEH
B OTE€YECTBEHHOH JTOKTPHHE, H MOJKHO Ha3BaTh HEMAJIO
paboT, crnennanpHO MOCBALUEHHBIX aHAJH3Y 3TOro
npasogeoro akta’. HecMotps Ha o, uto 3akon [ pysun
Opin MpuHAT 14 neT Ha3ax M ABHIICA TNEPBOH KOMII-
nexcHol aBroHomHoH komudukauuedn MYUII/MI'TI B

KON HPHCAHKLIHH, H NOPAA0OK pacCMOTPEHHA CNIOPOB, CBA3AH-
HBIX C HHOCTPaHHBIM MNPaBONOPAIKOM.

? Mesxaynapoanoe yacTHoe npaso: MHocTpantoe 3akoHona-
Tenbctso / Coct. A.H. Xunsuos, A.H. Mypanos. M., 2001.

Bce cebuiky Ha HHOCTpaHHbIE 3akoHbl 0 MUYTI, npunsaTeie 10
1999 r., nadel No TOMY M3IAHHUIO.

4 JypHan MexayHapoAHOTo YacTHOro npasa. 2006. Nel(51).

S Cm., nanp.: Anyppnesa JLI1. 3akon 0 MexayHapoaHoM yac-
THOM Mpase YKPauHbl: B3MAJ Y€PE3 MPH3IMY COBPEMEHHBIX
Tenmenuuii B passutun MYII // Xyphan mexnynaponsoro
yactHoro npasa. 2007. Ne4(58); 3sexon B.I1., Mapeiesa H.U.
3akon Ykpanust 2005 roga «O MexayHaponHoM yacTHOM mpa-
gen // XosaiicTeo u npaBo. 2006. Ne5.
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MexayHapoaHble opraHM3aum1 u MexgyHapoHoe YacTHoe npaso /

International organizations and international private law

[OCTCOBETCKHX CTpaHaXx, JaHHBIH HOPMATHBHBII aK1
B POCCHHCKOMH JINTEPATY PE HCCIIEA0BAJICA TONBKO B 00-
[eM; CrelHanbHbli AeTalbHbli aHaNHU3 FPY3HHCKOI O
3aK0HA B HallleH NOKTPHHE OTCYTCTBYET.

Mexay Tem, 3akoH I'py3Hn — 3TO CO BCEX TOYEK
3peHHA MHTEpPECHEHIMHA nMpaBoBoi akT. [Ipexae
Bcero, HeoOXoAMMO OLEHHTE CTPEMIIEHHE TPY3HHC-
KOro 3aKOHOZAATEeNs K NoJpoOHOMY M KOMIIEKCHOMY
ypEeryJHPOBAHHIO OTHOIIEHHIT, 3aTparuBaloUIH X
MEKIYHapOAHBIN rpaXaHCKHH 060poT. OCHOBHBIMHM
HCTOYHHKaMH 3akoHa aBnA0Tca PuMckas KOHBEHLIHA
EC 1980 r. 0 npase, NPHMEHHMOM K NOTOBOPHBIM
obsaszarenscTBaM (nanee — PuMcKas KOHBEHUHSA),
denepaneHelil 3akoH leefinapun «O MexayHapoa-
HOM 4HacTHOM mnpaBe» (manee — 3akoH llleefiuapun)
i BBoaHEIH 3ak0oH k I'epMaHCKOMY rpakJaHCKOMY
yJnoxkeHH10 (nanee — Bogueli 3akoH B I[TY).

B rpy3uHCKOH THTEpaType MOCTOAHHO TOAYEPKH-
BAETCA OPHEHTALHA 3aKOHOJATENILCTBA 3TOH CTPaHBI
Ha eBpOMNeHCKHe LeHHOCTH. ['py3us npunaraer cepb-
€3HBIe YCHIHA 1A CONMMIKEHHA CBOEro HallHOHallb-
HOI'O 3aKOHONATENbCTBA C €BPOINEHCKON IMpaBOBOH
CHCTEMOH. B CBA3H ¢ 3THM KJIIOUEBBIM COOBITHEM
apngercs noanucanHoe B 1997 r. «Cornamenue o
NaPTHEPCTBE H COTPYJHHUYECTBE Mexay I'pysueii, c
0JlHOM cTOopoHHl, H EBponelfickumu coobmecTBamMu
H MX rocyJapcTBaMH-4JieHaMH, C IPYTOH CTOPOHBIY.
JlaHHBIH JOKYMEHT HMEET Ype3Bbl4aHHO BaXKHOE 3Ha-
49eHHE H IIpelycMaTpHBaeT cONHKEHHE IPY3HHCKOTO
MapTHEPCTBE H COTPYAHHYECTBE» BO MHOTOM CHO-
coOCTBOBANO W MPEIIeCTBOBANO CO3AaHHIO 3aKoHa
I'py3uu 0 MexayHapoIHOM YacTHOM mnpase’.

B poccuiickoil nuTepaType HEONHOKPATHO MOA-
YepKHBalach OPHEHTHPOBAHHOCThL 3akoHa ['py3un
Ha Hemeukoe MUIT". [lelCTBHTENBHO, ITPOEKT 3aKO-
Ha OB MOATOTOBJIEH HEMEUKHMH ydYeHbIMH. Eciu
CPaBHHUBATh I'PY3HHCKHE KOJITH3HOHHBIE HOPMBI H
nonoxeHua BeogHoro 3akona k ['TY, MOXHO 3aMETHTDL
CMBICJIOBYIO W JIa)K€ TEPMHHOJIOTHYECKYH HIEHTHY-
HOCTh MHOTHX YCTaHOBIEHHH. BiuaHue Hemeukoro
PETYIHPOBaHHA CKa3ajoCh HE TOJBKO HA MOHATHAX,

‘ lxananse T.H. HexoTopble acneKkThl KO/UIH3HOHHOTO PEryii-.
POBaHMA NOTOBOPHbIX 00A3aTENBLCTE B MEXKAYHAPOAHOM YacT-
HOM nipase ['py3un // MockoBckHii KYypHA MEMILYHAPOAHOIO
npasa. 2007. Ne3 (67).

" Cm., nanp.: 3sekos B.I1. Konnm3uu 3akoHOB B MEk/IyHAPOI-
HOM yacTHOM npase. M., 2007.

HO W Ha CHHTaKCHce 3aKOHa, TaK YTO CpaBHEHHE ABYX
TEKCTOB MPEACTaBIsAET HHTEPEC H C THHIBHCTHYECKOH
TOuKH 3perns. OfHAKO B HTOTE IOPHAHYECKasd TEXHHKA
M TEPMHHONOTHA 3aKOHA MPOM3BONAT BIEYATIECHHE
HepocTatouHoil npopaborannoctu®. Keratu, npobie-
Mbl, BbI3BAHHbIE HCIIOJIL30BAHHEM B 3aKOHE HEMELIKHX
KOHCTPYKLHH 1 TEPMHHOB, OTMEYAKOTCH U B TPY3HHC-
Kol nuTepatype: «He uckii04eHo, 4TO NpH nepesoe
Ha POHOI# A3BIK TOrO HJIH MHOTO HOPMATHBHOTO aKTa
MOXkeT ObITH M3MEHEH MIIH BOOOILIE yTepsiH CMBICH,
KOTOpbIil BKJIAJIbIBAJI B HET'O HHOCTPAHHBIH 3aKOHO-
natens»’. ONHAKO ClAeayeT NOMHHTh, 4TO IOHHMaHHE
cMbIci1a 3aKOHa MOXeT ObITh BO MHOTOM 00J1€r4eHo 3a
cyeT obpallieHHs K KOJJIH3HOHHOMY PEryiIHpPOBaHHIO
['epmannu.

B oreyecTBeHHOH NOKTpHHE BBICKA3bIBAaeTCH
TOYKa 3PEHHs, YTO HOBALlMH B 3aKOHOAATEILCTBE O
MUII I'py3uu, HaueneHHbIe TONLKO HAa €BpOIeicKoe
eAMHEHHE, HE YUHTBIBAIOT «eBpasHiickoroy» Bexropa'’
3TOH CTpaHbl, 0OBEKTHBHO CYIIECTBYIOLIET0 BBHILY
ee reorpapMyecKoro MojJOXKEHHSI W HCTOPHYECKOr O
pa3BuTHA. OpuenTtanusg 3akoHa ' py3uu Ha HeMelKoe
3aKOHO/IaTENLCTBO B pALie CIyYaeBs IIpHBea HE K TBOP-
yeckoil nepepaboTKe ero NoNI0KEHHH IPHMEHHTETBHO
K peajHsaM rpy3HHCKOro Mpapa, a K 00bI9HOMY KOIH-
posaunio'!. K coxaneHmio, B CBA3U ¢ COBPEMEHHEIM
COCTOSHHEM POCCHHCKO-TPY3HHCKHX OTHOIIEHHH
NPaKTUKY NPHMEHEHHs 3aKOHAa YCTAHOBHUTBL HE yJa-
10Ch, MO3TOMY TPYAHO CKa3aTh, HACKOJIBKO TaKHe
OLIEHKH COOTBETCTBYIOT PeaabHOCTH. ' e

Hukakue OCNOXHEHHs B OTHOILEHHAX MEXAY
cTpaHaMH (B TOM 4HcCIe, H OTCYTCTBHE AHIIJIOMAaTH-
YECKMX OTHOLIEHMIT) He JOMXKHBI MPEnATCTBOBATh
[NPHMEHEHHK MHOCTPAHHOTO 3aKOHOJATENbCTBA, K
KOTOPOMY OTChIJIaeT HallHOHAJbHAS HIM YHH(PHIIH-
poBaHHAas KOJUIM3HOHHAas HopMa. I'py3usa BelnuIa U3
CHI, Ho ocTanack yyacTHHLEH MHOTHX COTJIalleHHH,
3aKJIH0YEHHBIX B paMKaX 3TOH OpraHH3aluH, BKiovas
KonBeHLHI0 0 TpaBOBOH MOMOIH H MPAaBOBBIX OTHO-
IIEHHSAX [0 MPaXKAAHCKHM, CEMEHBIM H YTOJTOBHBIM
nenam (r. MuHck, 22 susaps 1993 1) (nanee — MuHckas
KOHBeH1M#). B rpy3nHckoii nuTepaType 0OTMEYaeTCs,

¥ Mesxaynapoanoe yactHoe npaso: HHocTpanHoe 3akoHona-
Tensctso / Coer. A H. Junsnos, A.H. Mypanos. M., 2001.

* IMxananse T.H. Vkas. cou.
' 3pexos B.I1. Yka3. cou.

" Mexaynapoanoe 4acTHoe npaso: HHOCTpaHHOE 3akoHOAa-
TEJbCTEO.
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MexxayHapoaHoe NpaBo U MeXAyHapoAHble OpraHu3aumm
International Law and International Organizations

4YTO Ha CEroAHALIHHN NeHbL OCHOBHAs Macca HHOCT-
paHHBIX cyneOHbBIX peileHHil, TpU3HaHHbIX B [ py3un,
— 310 pewenus M3 crpan-dnenor CHI'. Bonpock
NpPHMEHEHHs IPY3HHCKOTO MPaBa NMOCTOAHHO BO3HH-
KalOT B POCCHICKHMX CYaX — KaK rocyAapCTBEHHBIX,
TaK M TpeTeHCcKHX. MOXKHO NMPUBECTH KOHKPETHII
npumep nopoOHOro zena.

B MexnyHaponHbiii KOMMEPUYECKHH apOuTpax-
Hbli cyn npu Toproso-npomeilinenHoi nanate PO
(nanee — MKAC) nocTtynuiao MCKOBOE 3adBIIEHHE
AKUHOHEpHOTro 06LIECTBA, HMEIOLIETO MECTO HAXOXK-
JleHH s Ha TeppuTOpHH Y3bekucrana (nanee — Heren),
k KoMmanuu, HMEHOUIEH MECTO HAXOXKIAEHHs Ha TEp-
putopiu ['py3un (nanee — OTBETUHK), O B3BICKAHHH
yuiepba OT HeHajasiexauero HcnoaHeHus Jloropopa
ot 8 utong 1996 r. Ha TpaHCNOPTHO-3KCNIEAUTOPCKOE
obcnyxuBaHHe BHEIIHETOPTOBBIX I'PY30B.

HcTew nmpocun paccMoOTpeTh CHOp MO 3aKOHOZAA-
TeNbCTBY Y30eKkHCTaHa, KOTOPOE CUHTAall NPHMEHH-
MBIM Ha ocHoBaHHH cT. 39 u 40 JloroBopa Mexmy
Pecny6nukoii Y3bekuctan u I'pysueii 0 npaBoBoii
MOMOILH M MPaBOBBIX OTHOLIEHHMAX MO Ipa)JiaHc-
KHM, CEMEHHBIM H YroJioBHbIM aenam otT 28.05.96.
OTBETYHK POCHJI CYZl TPHMEHATh 3aKOHOJATEIbCTBO
PecniyGnuku ['py3us — cTpaHel, Ha TEpPUTOPHH KOTO-
pO¥ HMeNW MecTo AeiicTBHA 1o uenonHeHHto Jlorosopa.
ITockonbKy cTOpOHEI TIpH noanucauud JloroBopa He
OIpeJIe/IHIIN IPHMEHHMOE TIpaBo, OTBETYHK CChLIANICSA
Ha cT. 36 3akona ['py3un «O MexaAyHApOAHOM HacT-
HOM IpPaBey, NPeANHChIBAIOILY 0 DYKOBOACTBOBATHLCS
3aKOHOAATEJhCTBOM CTPaHbl, ¢ KOTOPOil A0TroOBOp
Haubonee TECHO CBA3aH, T.€. HA TEPPUTOPHH KOTOPOH
CTOpOHA, BBHITIONMHAOIIAA IOrOBOPHOE 0053aTENBCTBO,
P 3aKJIOYEHHH JIOrOBOpPa MMEET CBOE 0OBIUHOE
MecTO HaxoxaeHus. JJoroBopHeiM 00A3aTenbCTBOM
ABNANOCH BeIMONHEeHHEe OTBETYHKOM, HMEHOUIHM
MECTO HaxowaeHHA B ['py3uM, TpaHCMOPTHO-IKCIE-
JHMIHOHHOro 06CnyXKHBaHUs rpy3a Mo MapupyTy oT
BBIXOJHBIX MOrPAHHYHBIX KENe3HOAOPOXKHBIX CTaH-
UM Y3bekucTaHa 1o noprta B ['py3uH.

OGpaTHBUINCE K pACCMOTPEHH IO BONPOCA 0 Npase,
TIPUMEHHUMOM K OTHOWEeHHUAM cTopoH, MKAC ycra-

"2 George Svanadze. Recognition of foreign judgments in
Georgia: Is the Recognition of foreign judgments in Georgia
predictable? (Comparative analysis) // httpwww.google.
ruurlsa=t&rct=j&qg=internationales%20privatrecht?%20in%?2
Ogeorgiad&source=web&cd=6&sqi=2&ved=0CFYQFjAF&u
ri=http%3 A%2F%2Fwww.mpipriv.de%2Fde%2Fdata%2Fpdf%
2F2009_12_09_02.pdf&ei=0hVOT_eiOsbd4QTLk.pdf
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HOBHI, uTO B Jlorosope ot 8 uions 1996 r. cTOpOHEI
HE MPEeAyCMOTpElH NPHUMEHHMOE MIPaBoO, OHH HE Co-
rnacoBajii €ro W BO BpeMs YCTHOI'O CIYlIaHHA Aena.
IIpu oTcyTcTBHH Kakoro-nubo ykasaHus HIIH cOrJla-
CHS CTOPOH TpeTeiickuH cyl B cooTBeTCTBHHU € § 13
Pernamenta MKAC npumMenseT npaso, onpeieneHHoe
B COOTBETCTBHH C KOJIM3HOHHBIMH HOPMaMH, KOTO-
pblE OH CYMTAET MPUMEHHMBIMH. TakMMH HOpMaMH
Ha JaTy pacCMOTpPEHUs cropa ABIANHCH MOJIOKEHHA
cT. 41 MUHCKOH KOHBEHIIMH, YYaCTHHIIAMH KOTOPOH
aBnsoTca Y3bekucrtad ¢ 19 mas 1994 r. u I'py3us
c 11 urona 1996 r. Crates 41 MHHCKON KOHBEHLHH
NpPEeayCMaTpPHBAET, YTO NpaBa 1 00A3aHHOCTH CTOPOH
[0 C/IEJIKE OMPEENAIOTCA [10 3aKOHO/IaTENLCTBY MECTa
€€ COBEpLUEHH:A, €CJIH HHOE HE NPEeadyCMOTPEHO CO-
rinanieHueM ctopoH. Mectom cosepuienus Jlorosopa
oT 8 uwona 1996 r. Ha TPaHCNOPTHO-3KCIIEAHTOPCKOE
obcnyxHBaHHE BHEUIHETOPTOBBLIX I'PY30B ABIACT-
ca Y30eKHCTaH, 4TO YKa3aHO Ha MEPBOil CTpaHule
JloroBopa H He OCIIapHBaeTCA CTOPOHAMH.

- Taxkum obpazom, MKAC: ycTaHOBMI, YTO HpH-

MEHHMBIM K PaCCMOTPEHHIO CIIOpa ABJAETCA TIpa-
Bo V3bekucrana (yacts 1 ['paxkaanckoro komekca
PecnyOnuku V3bekucran, yreepxaeHHas 21 nexabps
1995 r. u BBeneHHas B Aeficteue ¢ 1 mapta 1997 ).
IIpn sTOM, HecMOTpA Ha MpHMEHeHHe y30eKckoro,
a He rpy3HHCKoro npasa, OTBeTYHMK (rpy3HHCKaid
CTOpPOHA) 3TOT cnop BeIMrpal. PykosoacTByack §
38— 41 Pernamenta, MKAC B HCke AKIHOHEPHOTrO
06111eCTBa, HMEIOIIEr0 MECTO HAXOXKICHHS Ha TEPPH-
TopuH Y3bekucrana, Kk KoMnanuu, HMerwmen Mecto
HaXOXIEHHs Ha TeppuTOpHH ['Py3HH, 0 B3BICKAHHH
yuiep0Oa, a TakKe 0 BO3MELUEHHH. PACXO10B 10 YI1J1aTe
apOMTPa)KHOI0 M PErHCTPALtHOHHOr0 cOOpOB OTKa3an
B CBSI3H C HCTEUEHHEM CPOKa HCKOBOIT naBHOCTH' .
3akoH ['py3un Nel362-1lc «O mexxayHapoaHOoM
4acTHOM IpaBe» BCTYNHII B cuiy ¢ 1 oktabpsa 1998 r.
3aKOH MOCTPOEH MO MaHAEKTHOH CHCTEME, COCTOMT U3
10 rnas, Bknwuaromux 74 ctated (cT. 74 UMEeT Tex-
HHYECKWH XapaKTep U OMPEAENAET AATy BCTY [JICHHS
3akoHa B jeiicTBue). CTpyKTypa 3akoHa HarinsaHoO
OTpaXaeT BIHAHHE HEMELKOrO W IIBEHLUAPCKOTO
noaxonoB k koaudukauun MUYIL C touku 3penus
kopuduKaiH 3akoH I'py3uH nocsienoBaTensHo coxpa-
HseT 6asaHC aBTOHOMHOCTH KaXXJ0ii COBOKYIHOCTH

1 Undopmauns o nene (no matepuanam Pewenns MKAC npu
TIII PP ot 13.05.2005 Ne79/2004) // http://www.zonazakona.
ru/law/jude_practice/1440/
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HOPM H NPHHIHKIA WX OpraHuyeckoil ceasu'. Benen
3a rnaBod 1 «O6uine nonoxeHus» cieayert rnasa Il
«MexnynaponHas KOMneTeHUHs cynoB [py3uu».
[Tocnenyomnine mecTs rnaB MOCBALIEHE! KONTH3HOH-
HOMY PETYJIMPOBaHHIO: JIMIAM, C/EJIKAM, BELIHOMY,
06s3aTeNBCTBEHHOMY, CEMEIHOMY M HAC/IeICTBEHHO-
My npasy. Ilocnennsas rnasa IX «[lpoueccyansheie
HOPMBI» PETYJIHPYET BOIPOCHI, CBA3aHHbIE C OCYLIECT-
BJIEHHEM ITPOLIECCa B FPY3HHCKHX CyAax, MPH3HAHHEM
W HCIMOJHEHHEM MHOCTPAHHBIX CyneOHBIX pelueHHil.
[Tockonbky 3akoH sBsSeTCS JOCTATOYHO OOBEMHBIM,
TO B paMKax OJIHOH CTaTbH MpecTaBnaeTcs uenecoob-
PasHbIM PacCMOTPETEH €ro MOJOKEHHS, OTHOCALLHECH
cobctBenHo k MYII, T.e. onpepensiouine NpHMEHHMOE
npago.

O6wue nonoxeHusa (rnaeal)

Codepa npumenenns 3akoHa [py3uu oxsarbiBaeT
ornpeesieHHe MPaBoTNopAIKa, KOTOPBIH MPUMEHAETCS
MpH HAaNTWYHH (PakTHYeCKHX OOCTOATENLCTB Jiena,
CBSI3aHHOT'O C MPaBOM HHOCTPAHHOTO rocynapc-
TBa, ONpeJieieHHe HOPM TPOIECCyanbHOTO Mpasa,
MPUMEHSEMBIX TPH MPOM3BOACTBE MO TAKOMY HENY
(ct. 1). ®opMynupoBKa NaHHON CTATHH MOKA3LIBAET
BOCHPHUATHE IPy3HHCKHM 3aKoHOjaTelleM Haubolee
coBpeMeHHbIX noaxonoe k MUII, nposBHBIIKHXCA B
Espone B 1990-x rr. [IpeameTHas cdepa odepueHa
MaKCHMaJIbHO [IHPOKO — J1100bIe OTHOLIEHHS, CBA3aH-
HEIE C HHOCTPAHHBIM NIPABONOPSAKOM. YIIOMHHAHKHE
0 4aCTHONMPABOBOM XapaKTepe TaKUX OTHOIIEHHH
OTCYTCTBYET, COOTBETCTBEHHO, 3aKOH pacmnpocTpa-
HAETCA Ha J100ble HMYIIECTBEHHBIE M CBA3AHHBIE C
HHMH HEHMYILIECTBEHHBIE OTHOLICHHS MEXKAY 9acT-
HBIMH JTHUAMH (Irpa)K1aHCKHE, TOProBbie, BaJIOTHBIE,
TPaHCIOPTHEIE, MPOLIECCYalbHBIE H T.11.).

['py3HHCKHI 3aKOHOAATENb 0TKA3aJCca OT UCTIOJb-
30BaHHS KOHCTPYKIIMH «MHOCTPAHHBIH 3JIEMEHT» M
Hcnonb3oBan Gonee rubKy0 KOHCTPYKIHIO — «J1€10,
CBS3aHHOE C MHOCTPAHHBIM MPAaBOMOPANKOMY».
[ToHATHE CBA3M C NpaBOM HHOCTPaHHOIO rOCY1apCTRa
MCMONB3YeTCs pH onpeaeneHny 6a30BbIX NapaMeTpoB
NPHMEHEHH s JaHHOT0 HOPMATHBHO-IPABOBOrO akTa'.
Takoe peulenue npenctaBaseTcs ONTHUMATbHBIM — B

" Ceernanop A.I. MexayHaponublii rpaxiaHCKHil npouecc:
CoBpeMeHRHBle TenaeHuun. M., 2002.

"% Kono6os P.}O. Ocnosbl noctpoeHns H GpyHKUHMOHHPOBAHHA
MexCIyHapoaHOro yacTHoro npasa. Upkytek, 2006.

COBPEMEHHBIX YCIOBHAX HHOCTPAHHBIH 3JIEMEHT MO-
JKET BBICTYNaTh B CaMbIX pa3HooOpasHbIX (opmax,
nepe4eHb KOTOPLIX HewlenecooOpa3Ho (M naneko He
BCEraa BO3MOKHO) MPONHCHIBATH B HOPMATHBHOM
akte. [IpaBuno «naubonee TeCHOH CBA3M» U €ro MO-
nupukauun («Hanbonee npoyHas cpa3by, «Haubonee
CYILECTBEHHAA CBA3bY», «Hanbosee pasyMHas CBA3bY,
«Haubonee 3HayMMas CBA3b») NPHHAMJIEAAT K [10KO-
NEHHI0 THOKHX KOJIIM3HOHHBIX HOPM'S.

Jns onpeneneHus OTHOLUIEHWH, NOMajalLIHX B
cepy neiicteua MUII, rnaBuoe — 310 HanHuHe HX
FOPHAHYECKOI CBA3H C NPAaBONOPAAKOM ABYX H Oonee
rocynapcts. Bneppele Takas Mojienb Oblia 3akpenieHa
B 3aKoHe ABCTPHH O ME}IYyHapOJHOM YaCTHOM paBe
(1978) (§ 1.1), HaunoHaneHble Koaupukaun MYII
1990-2010-x rr. moaTBepAHAH H 3aKpenHiau 0603-
HauyMBIIYIOCA TeHAeHUHIO. Brionne cnpaBeninBeIiM
npeAcTaBisAeTcd BbICKa3bIBAHHE, YTO aHAJIM3 KaTe-
ropHajbHOH OCHOBBI MPaBOBBIX aKTOB, IPHHATHIX B
obnactu MYII BO MHOrHX rocy1apcTBax B MOCIEHHE
roisl, CBHAETENBLCTBYET 00 OTKa3e 3aKOHOAATENd OT
KOHCTPYKIIMH HHOCTPAHHOI'O 3JIeMEeHTa NnpH hopmMy-
JIHPOBAaHHH HOPMATHBHBIX MOJIOKEHHH, KACAIOIIHXCA
obbexta MUIT'E.

B coorBercTBUH ¢ 3aKOHOM, OCHOBAaHHEM A
obpawienus k Hopmam MUII sapnsercs Hanuuue dak-
THYECKHX OOCTOATENBCTB, CBA3aHHBIX C IPABOM HHOC-
TpaHHOro rocynapctsa. K coxkaneHHio, rpy3HHCKHH
3aKOHOIATENb HEe pacmH(POBBIBALT, 10 KAKHM KPHTE-
PHAM NMPaBONPHMEHHTEND JOJKEH YCTAHABIIHBATE 3 TY
CBsi3b, H KAKHE HMEHHO (hakTHYeckHe obcToATeIbCTBA
HeoOXOMMBI U JOCTATOYHBI 15 TOCTAHOBKH KOJIJIH-
3HOHHOI0 BONpoca o Beibope npuMeHHMOro npasa. B
CBA3H C 3THM BIIOJTHE MOXHO COTIJIACHTBCA C TOYKOH

16 3gexos B.I1. Yka3. cou.

'""Cm., nanp.: cT. 1 3akona JInxtenwreiina «O MexayHapon-
HOM YacTHOM mpase» 1996 r; ct. | 3akoHa DcToHHH «O Mex-
nyHaponHom 4actHom npase» 2002 r. // http://www.skylaser.ee/
?include=p_zone/db_common,; § 1 3akona Kutas «O npume-
HEHWH MPaBa kK TPAHCHALIMOHANBHBIM TPaXIAHCKO-TIPAaBOBBIM
otHowenuam» 2010 r. (Betynun B cuny ¢ 1 anpens 2011 r) //
http://www.mpipriv.de/shared/data/pdf/ipr-gesetz2010vr.pdf;
ct. | 3axona [lonemm «O MexayHapOIHOM 4aCTHOM MpaBe»
2011 r. // Dziennik Ustaw. 2011. Ne80. B uacTHoCTH, CT. ]
3axona [lonewn ycranaenueaet: «Hacrosuini 3akon onpene-
NIMeT Npaso, MPHMEHHMOE K YACTHOMPABOBBIM OTHOLLIEHHAM,
CBA3AHHBIM ¢ Dosee ueM OHOM CTPaHO».

'* Epmonaesa T.A. [IpaBoBoe perymMpoBaHHe THYHBIX H HMY -
HECTBEHHbIX MPABOOTHOLLEHHIT CYNPYros, HMEIOLLIHX pa3find-
Hoe rpaxaancTeo: JIuc... kaua. ropua. Hayk. Caparos, 2007.
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3PEHHA, YTO CYI HJIM APYrod HOPHUCAHKLHOHHBIN
opraH I'py3uu nmpu paccMOTpPEHHH 4aCTHOTIPAaBOBOTO
OTHOLLIEHHA BCe paBHO OyAeT BBIHYKIEH HAa YPOBHE
AHAJIMTHYECKOH NEATENBHOCTH OMpPEaeiaTh MEX Iy Ha-
pPOAHBI XapakTep, o0paiasck MpH 3TOM K KATeropuH
HHOCTPaHHOIO 3j1eMeHTa'?.

Cratps 2 3aK0Ha YyCTaHABIIMBAET MPHOPHTET MEK-
nyHaponHoro npasa: «IlpaBuna, npenycMoTpeHHbIe
MEXJAYHapOJAHBIMH JOTOBOPAMH, HMEKT [IPEHMY-
IIECTBEHHYIO OPHIWYECKYIO CHJIY MO CPAaBHEHHIO C
paBHJIaMH, OTIPEIENIEHHBIMH HACTOAILIMM 3aKOHOM Y.
JlaHHoe monoxeHHe oTpakaeT 00Kt TPUHLHT Npe-
HWMYIIECTBEHHOT O NEHCTBHA MEX/1YHAapOIHBIX HOPM,
3aKperuieHHslI# B ¢T. 6 (2) Koucturyunu [py3un 1995
I.. «... He MIpoTHBOpedanue KoHCTHTY IHH MeX Iy Ha-
POIHBIE IOTOBOPLI HIIH cOrnameHus I'py3Hn nuMmeT
npeobnagaroniyo FOPHIHYECKY IO CHIIY B OTHOILIEHHH
BHYTPHTIOCYIaDCTBEHHBIX HOPMATHBHBIX aKTOBY. [1pn
9TOM HeoOX0IHMO MOAYEPKHYTh, YTO TPY3HHCKHI
3aKOHOJATEJb MPAMO HE OMpEeneNil XapaKkTep BXOX-
INEHHUSI HOPM MEeXAYHApOJIHOTO IpaBa B IPaBOBYIO CHC-
TeMY CBOETr0 rocyilapcTBa’’, He IOCTAHOBMII, YTO TaKHe
HOPMBI SIBIISIIOTCA YacThIO IPY3HHCKOIO MIpaBga.

W3 comepxaHusa cT. 2 3aKOHa MOXHO CHeNaTh
BEIBOJI, 9TO TPH PEryIHPOBaHHH OTHOILEHH I chepst
MUYIT nanuoHaneHEIE KOMIH3HOHHBIE HOPMBI GyayT
NPHMEHATHCS TOJNBKO NPH OTCYTCTBHH YHHBHIUPO-
BAHHBIX MaTepHaJIbHO-TIPABOBBIX, MPOLECCYATBHBIX
H KOJJIH3HOHHBIX HOPM. sl ol

I'py3us BXOAHT B UHCIIO CTPaH, KOTOPHIE 00s3aH-
HOCTB YCTaHOBIIEHH S CONEPKaHHs HOPM HHOCTPAHHO-
ro MpaBa BO3JIOXKHIH Ha cynei ex officio. B cnyuasx,
KOTIa pedb HIeT 00 OTeYeCTBEHHOM IpaBe, rPy3HH-
CKas TNpaBoBas MOKTPHHA MCXOAMT W3 TOTO, 9TO CY
WJIH HHOIl MPaBONPUMEHHTENLHEIH OpraH cYMTaeTcs
ex officio 3HaOUWKUM ero couepxkauue (jura novit cu-
ria). Ecnu npuMeHseTcs npaBo Apyroro rocyaapcrsa,
TO CyJ He 00s3aH 3HATh COAEPKAHHE HHOCTPAHHOrO
3aKOHA WJIH MHOTrO MCTOYHHMKa mnpaBa. OQHaKO ecin
KOJLTH3HOHHBI BOIIPOC PEIICH B MOMb3Y PUMEHEHHS
MHOCTPAHHOrO MpAaBa, TO Cy/ JAOJKEH ONPEACHHTD
COlEpAHUE Er0 MPEANUCaHUii. YCTaAHOBIIEHHE CO-

'? ®enoceesa [N}, bpayHo-ceMeiiHbie OTHOLIEHHA KaK 06BEKT
MENIYHAaPOAHOrO YacTHOTO npasa Poccuiickoit @enepaunn:
Huc... nokt. 1opua. Hayk. M., 2007.

0 Cm.: ['aBpunos B.B. [ToxsaTie n B3aumoeiicTBHe Mexkay-
HApOJHOH M HaLMOHAJIBHOH MPaBOBLIX CHCTEM. BraansocTok,
2005.
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NEpPAKAaHHsA HOPM HHOCTPAHHOrO Npaga aBlseTcs 00s-
3aHHOCTBIO MPABONPHMEHHTENS, KOTOPas BO3JIOKEHA
Ha Hero 3akoHom?'.

Cyn npuHHMaeT HeoOXoOHMBIE MEpHI MO YcTa-
HOBJIEHUIO COlEpKAaHHUs («CYMIECTBA») TAKHX HOPM
C Y4eTOM HX O(pMUHATBHOTrO pasbiICHEHHS, MPAKTH-
KH MPUMEHEHHS H AOKTPHHBI B COOTBETCTBYHOILEM
HHOCTpaHHOM rocyaaperie (cT. 3.1). CooTBeTCTBEHHO,
HCTOYHHKAMH HHOCTPaHHOTO IpaBa IPH3HAKOTCH He
TONBKO HOPMATHBHEIE IPABOBEIE aKTHI, HO U cyaeOHasn
MpakKTHKa, U JOKTPHUHA MpaBa. 3aKOH He NpeaycMar-
PHBAET JUIS CyAa BO3MOKHOCTH MEPENOKHUTE Opems
YCTAHOBJIEHHU S COAEPIKAHUA MHOCTPAHHOIO MMpaBa Ha
cTopoHbl. CTOpOHbI He 0043aHbBl JOKA3bIBATH HHOCT-
paHHOE MpaBo Ja’ke NPH KOMMEPYECKOM XapakTepe
crnopa. OIHOBPEMEHHO M3 TEKCTA II. 2 CT. 3 BLITEKAET,
YTO CTOPOHA, HACTaWBalOllasd HAa MIPUMEHEHHH HHOC-
TPaHHOIO MPaBa, BIIPaBe OKa3kIBATh CYAY COACHCTBHE
NIpHU pelleHHH AaHHOH NpobaeMBl.

Ilpouecc ycTaHOBIEHHS COAEpPIKaHHS HHOCTpaH-
HOTO TpaBa sBJAETCH NOCTATOYHO CHONKHBIM. [[ns
pelIeHus BOMpoca MOXKET MoTpeboBaThCs IMOIKIIIO-
YeHHe APYTHX KOMIETEHTHBIX OpraHoOB M 9KCIEPTOB.
3aKoHOmAaTeaH MHOTHX TOCYHAapCTB OMpeAeNaioT
nepeyeHb HEOOXOAMMBIX I 3TOTO AEHCTBHH: BO3-
MOJKHOCTB 00paniaThes 3a NoMOIIbIO B MuH ucfepCTBo
IOCTHLIHH, €r0 NPEeNCTABUTENbCTBA, HHBIE KOMIIE-
TEHTHBIE OPTaHbl HIIH YUYPEXKIEHHA B CBOCH CTpaHe
M 3a rpa”uueii. Cya MoxeT NPHBIEYL 3KCIEPTOB,
BOCIOJIB30BATHCSA MOMOLIBI HAYYHO-HCCIIEN0BATE N b-
CKHMX YUYPeXKIOCHUH, TUNIOMAaTHYECKHX H KOHCYIIBCKHX
NpeACTaBUTENLCTB 3a PyDe)KoM MyTeM HanpaBiIeHHs
3anpoca, COOTBETCTBYIOMHMM o0pa3zoM opopMieH-
Horo??. I'py3uHCKUI 3aKOHOOATENb HE AdeT TaKoro
nepevHs U orpaHuuuBaeTcs Gpas3oil «HeoOXOmHMbBIE
Mepbin?.

Ec/li ycTaHOBIIEHHE COAEPHAHUS HHOCTPAHHBIX
MpaBOBLIX HOPM, HECMOTPS Ha OCYUIECTBJIEHHE BCEX
HeoOXOJMMBIX Mep, 0Ka3a10Cch 6e3pe3ynbTaTHBEIM HIIH
TpebyeT HeonpaBAaHHBIX PACXOMOB, CY/ NPUMEHIET
npaso ['pysun (cT. 3.2). TIpuMeHenue rpy3uHCKOro
npaBa MMEeT MECTO M B TOM CIyd4ae, €Clli OJIHA U3
CTOPOH B [IPOLIECCE HE MOXKET YCTAHOBHTE CY TH HHOC-
TPaHHBIX PABOBLIX HOPM, 000CHOBATH HX MPHUHIIHMIIEI

2 Mxanaase T.H. Yka3s. cou.
22 Cm., Hanp., cT. 1191 TK P® u cT. 14 ATIK P®.

3 [Mxananse T.H. Yka3. coy.
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i TpHMeHeHHe™ . DTy HOpMY HeNb3s CYHTATh YAa4HOH
— B 4YaCTHOCTH, B HEH HHYET0 HE FTOBOPUTCA O BDEMEH-
HOM (haKTOpe, 4TO MOKET MPHBECTH K HEODOCHOBaHHO-
MY OTKa3y OT TPHMEHEHH HHOCTPAaHHOTO TpaBa, eciiu
yCTaHOBJIEHHE €ro colaepkaHus TpebyeT Kakoro-to
foJsiee UK MEHee NITHTENBHOr0 BPEMEHH.

Kpome toro, anpuopHoe npuMeHeHnue coOCcTBeH-
HOTO IpaBa B Cly4ae HEeyCTaHOBJIEHHA COAEPKAHHA
MHOCTPaHHOH MpPaBOBOH HOpPMBI NMpeACTaBIAETCA HE
caMBIM yJA4HLIM MOAXOAOM (XOTH HALMOHAILHBIH
3aKOHOJATEIb B [10JaBA1omeM O0IbLIMHCTBE CI1y4aeB
HIET HMEHHO no 3tomy nyTH). Hensmepumo Gonee
KOPPEKTHBIM MPEACTaBNAETCA PellieHHe HTATIbAHCKOTO
3aKOHOJaTeIsl, KOTOPBIH YCTAHOBHIL, YTO KOTJ1a CYAbA
HE MOJKET YCTaHOBHTH COJAEPXKaHHE NPHMEHHMOIO
HHOCTPAaHHOIO NpaBa Naxke NMpPH MOMOILIH CTOPOH,
MOJJIEAHT NPUMEHEHHIO NIPABO, K KOTOPOMY OTChIJa-
0T JpYTHe KOJUIH3HOHHBIE HOPMBI, YCTaHOBJIEHHBIE
B OTHOLIEHHH TeX e (HaKTHYECKHX 00CTOATENbCTB.
HTanesaHckoe npaBo NPUMEHSIETCS TONbKO IIPH OTCYTC-
TBHM Takux HopM (cT. 14.2 3akon «Pedopma urane-
AHCKOH CHCTEMBI MEX 1Y HApOIHOT 0 YaCTHOTO IIpaBa»
1995 r.). AHanoruyuHoe MONOKEHHE 3aKPETUIEHO H B
sakoHonatenbsctse 0 MUII Iopryranuu.

Taxoxe npeACTaBaseTCS HEMOHATHBIM, YTO HMEET
B BHUAYy T'PY3HHCKHIl 3aKOHOAATEIb, FOBOPS, UTO YyC-
TAHOBJIEHHE COAEPKAHHA HHOCTPAHHbBIX HOPM MOXKET
noTpeboBaTe «HeonpasaaHHbIX pacxonosy». [1o obre-
My mpaBHiy, HHGopMauusa o6 HHOCTpaHHOM MpaBe
NpeJocTaBNsAEeTCs B MOPAAKE MPaBOBOH MOMOIIH,
KOTOpas Oka3biBaeTcA 6e3BO3ME3HO HAa B3aHMHOM
ocHose. ['py3us aBnsgercs yyactuuueii EBponeiickoit
KOHBEHU MU 00 HHPOPMALIUH OTHOCHTEIBLHO HHOCTPaH-
Horo 3akoHonatenbcTBa 1968 r. u Cornamenna CHIC
006 obmeHe npaBoroit undopmannei 1994 r. (HecMoTps
Ha Beixoa u3 CHI, B nannom norosope I'py3us npo-
JIO/I)KAeT Y4YacTBOBATh).

B Konpenuuun 1968 r. 3akpennena o643aHHOCTh
rocynapcTB-y4aCTHHKOB CO3JaTh CIELIHANIbHBIE
opranel (MM BO3JIOKHMTH IOMOJHHUTENbHBIE 00A3aH-
HOCTH Ha YK€ CYUIeCTBYIOLIHE CTPYKTYPbl), KOTOpbIE
JIOJIKHB] MPENOCTaBIAThL CyldaM APYTHX roCynapcrs
uHpopmaumio o mectHoM npase. Mudopmanusa ne-
penaetcsa 6e3po3mesnHo. KoMneTeHTHBIE BENOMCTBA
3aHuMaloTcs cbopom HHpopManuu 06 HHOCTPAHHOM
H HallHOHAJILHOM TpaBe; 0TBEYAIOT Ha 3apOChl HHOC-
TPaHHBIX H HAUHOHANbHBIX OPraHoOB O CONEPKaHHH

3 URL: http://lawtoday.ru/razdel/biblo/mejdu-4as-prav/021.php

HallMOHAIbHOTO W MHOCTPAHHOTO MpaBa; HaNpas-
JIAKOT 3aMpochbl B KOMIETEHTHBLIE OpraHbl HHOCT-
PAHHBIX TOCYIAPCTB O COAEPKAHUMW MpaBa JaHHBIX
rocynapcts. Cornawenune 1994 r. npeaycmarpupaet
obmen npaBoBoi MHQopMalHed uepe3 HaLHOHAIb-
Hble 3N1eKTpoHHBIe 6a3el — HanuoHanbHBIE LEHTPEI
npaeoeoil HHGOpMaLHH, CO3aBaEMEIE CTPaAHAMH-
ydyacTHHUaMHi. B3auMHoe npenocTapieHHe NpaBoBOi
HHDOPMALIHH IOTIHO OCY LIECTBIATLCA Oe3B03Me3HO
U N0 NPUHLHMNY «KaX Obli ¢ KAKABIM» U «KaXu bl CO
Becemu»™. [Tockoneky no 3akouy ['py3uu 0613aHHOCTE
YCTaHOBJIEHHs COHEPXaHHA MHOCTPAHHOTO MpaBa
BO3J10KEHA HEMOCPEICTBEHHO HA CYI, TO HH 0 KaKHX
«HEeOTpaBJaHHBIX PacXoaax» B MPOLECCe MoNyYeHH
HHpOpMaHK H3 eBponeHckux cTpad U cTpan CHI
peyb He MOXET HATH Mo ompeaeneHuio. BozmoxHo,
rpy3HHCKHH 3aKOHOATENb HMEJT B BHAY HHPOpPMALIHIO
0 IpaBe TeX HHOCTPaHHBIX FOCYNAPCTB, C KOTOPBIMH
y ['Py3un HET COOTBETCTBYHOIIHX MEXAYHapOAHBIX
COrJIallleHHH.

B poccwuiickoii JOKTpHHE BEICKa3bIBaeTCA MHEHHE,
YTO MPaBHJIO O «HEONMPABOAHHEBIX pacxomax» («KpH-
TepUH HECOPA3MEPHOCTH PACXOJOB, KOTOPbIE MOT'YT
ObITE BHI3BAHBI MONBITKAMH YCTAHOBHTE COEPIKAHHE
HHOCTPAHHOTO MPaBa») MOXET HCIOJIb30BAThHCA IS
CO3[aHus YCIOBHH, NPeNsaTCTBYIOIHX He0oOOCHOBAH-
HOMY YKJIOHEHHIO CYJOB OT YCTaHOBJICHHSA COIAEpIKa-
HHA MHOCTpaHHOro npaga. [1pu Takoi popmynrpoeke
3akoHa T'PY3HHCKHH Cyabs, MPHHHUMAs pPEIIEHHE O
TIPUMEHEHHH IPY3HHCKOr0 TpaBa BMECTO HHOCTpPaH-
HOTO, AoJikeH Oyner, Mo kpaiiHedl Mepe, MPUBECTH
ofocHOBaHHE HECOPA3MEPHOCTH TAKHX Pacxomos?.

INlockonbky I'py3us BXOIMT B YHCIIO CTPaH, B KOTO-
PBIX YCTAHOBIIEHHE CO/IEPIKAHHSA HHOCTPAHHOrO Npasa
cocTaBasieT 0043aHHOCTB CYJa, M3 3TOTO BeITEKaeT
MOAXOJl, YTO HEJIb35 OTKA3aTh B HCKE B ClIy4ae HEBO3-
MOJKHOCTH YCTaHOBJIEHHSA COAEePKaHH A HHOCTPAHHOT 0
npaBa, 3a HCKJIIOYEHHEM YCKOPEHHOTO mpoliecca.
Beuny orcytcTBusa o6bekTHBHOTO OpeMeHH 10Ka3BI-
BaHHs CONEpPKAHHA HHOCTPAHHOTO MpaBa HH OAHOI
CTOpOHE He MOKeT OBITh NpHYHHEH yiiepO BeleacTBHE
HENpeAoCcTaBJeHUs HHopMalHu Ha 3TOT cyeT. OTKa3
B MCKE MJIH OCYXXACHHE CTOPOHBI NpPH HeybenuTenn-

** Meagenes W.I. MexaynapogHoe 4acTHOE NpaBo H HOTapH-
aneHas geaTenbHocTs. M, 2005.

* Tumoxos [0.A. MHocTpanHoe npaeo B cynebHOM npakTHKe.
M., 2004,
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HOM J10Ka3aTe/bCTBE KAcaTebHO CONIEPKaHH A HOPMBbI
MHOCTPAHHOIO MPaBa He JoNycKaeTcs” .

Onxoit u3 Hanbonee HHTEpPECHBIX cTaTeil 3akoHa
I'py3uu npeacrapnsercs cT. 4, MOCBALIEHHAA WHCTH-
TYTY renvei. B oTe4eCTBEHHOH IMTEPATYPE BbICKa3bl-
BAETCA TOCKA 3peHHusd, uTo I'py3ua BXxoauT B rpynny
rocyaapcTB, «IIPaBOBblE CHCTEMBI KOTOPbIX Mpeayc-
MaTpHBAIOT NPHMEHEHHE TONBKO 00pPaTHOI OTCBIIKH
— OTCBIJIKM K CBOeMY cOOCTBEHHOMY NpaBy» (exceptive
renvoi)*®. AGCONIOTHO HEMOHATHO, HAa YEM OCHOBAHO
JlJAaHHOE MHEHHE, NoCcKoJabKY B CcT. 4.1 3akoHa npamo
YKa3bIBAETCA, YTO «OTChUIKA K [PaBY JAPYTrOii CTPaHbl
(umeemca 6 6udy u mpemova cmpana)’® nonpasyme-
BAET TAK)KE MPHMEHEHHE MEXAYHapOAHOI 0 YaCTHOT O
npaBa 3TOH CTPaHBI» (T.e. €€ KOJJIM3HOHHBIX HOPM).
ITpencraBngeTca, 4To rpy3HHCKHH 3aKOHONATEND 3a-
KpEenuJI yTBepAUTENbHasd OTChUIKY (affirmative renvoi
(remission and transmission)), npeaycMaTpHBaIOULY IO
npHMeHeHHe 00paTHOH OTCBUIKH H OTCBIIKH K TPEThe-
My rocyaapctBy. C GpopmanbHOi TO4KH 3peHHs 3aKOH
NeKIapupyeT NMPHMEHEHHEe BTOPHYHON OTCHIJIKH, T.€.
«renvoi BTOpoii ctenenny (transmission)’®. Renvoi BTo-
pO¥ CTeNeHH ABJILETCA MOCIeAHEH — renvoi TpeThe,
YeTBEPTOH H T.I. CTENEHeH He JOMyCKaTCs.

B nannoMm cnydae rpysmHCKHI 3aKoHO#ATEJb
npeanoyesn OJHH H3 CaMBIX CIOXKHBIX (HO caMblX
3 PEeKTUBHBIX C TOYKH 3PEHHSA MOTEHLHANBHOIO
[PH3HAHKA W MCIOJHEHHSA PEIUEHHH IPY3HHCKHX
CYZIOB 3a rpaHuieH) crnocoboB pemenns npobiemsl
— TNpH3HAEeTCs He TOoJpKO obpaTHas OTCHIIKA, HO H
OTCBUIKA K TIPaBy TPEThEro rocynapcraa. [lpu atom
NpHMEHEHHE Ienvol H MEPBOH, H BTOPOH CTENEHH

¥ Tanumynnuna C.K. [IpumeHeHne HHOCTPAHHOTO NPaBa B
MeXIyHapoJHOM HacTHOM npaee: TeopHs, 3aKOHONATENbCTBO
u cynebras npakruka Poccuiickoil ®enepaunn: Astoped.
IHCC... KaHl. opua. Hayk. Kaszanse, 2006.

** Bopucosa A.H. Jloktpina 06paTHO#i OTCHITKH M OTCHITKH K

NpaBy TPeThEro rocynapcrTea: JIuce... Kaum. pua. Hayk. M.,
2008.

?* BrigeneHo HaMH.

* dpuawreiin B. K Bonpocy 0 KOMIH3HOHHBIX HOPMaXx npH
Hacnenoeanuu B JIutee // 3akons u Cyas. 1935, Ne9 (59);
Jlynu JILA. Kypc MexayHapoaHOTO 4acTHOrO npasa. M.,
2002; Kpytuit E.A. Peanu3auns NOKTpHHANbHbIX NOAX0N0B K
peteHnio npobneMel renvol B COBpeMEHHBIX KoaHbHKAHAX
MEX1YHapOHOr0 YacTHOTO npaga // AKTyanbHbie npodiembl
OPHIHYECKOH HAYKH W NPaBONPUMEHHTENLHON NPAKTHKH /
C6opuuk pabot yyacThukoe 1l mexnyHnaponHoii 3aouHoi Ha-
YYHO-NPAKTHYECKOH KOH(EPEHLIMH aCTIHPAHTOR 1t MOOABIX
yuyeHsIX. M., 2010.
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MOKET HMETh MECTO He BCEr/ld, a TOJILKO €CJIH BTopas
OTChLIKA HE IPOTHBOPEYUT CMBICIY NIEPBOIl OTCHUIKH
H €CJIM NE€PBas OTChUIKA (T.€. PY3HHCKas KOJIH3HOH-
Has HOpMa) He nmoapasymeBaeT NMPHMEHEHHA HOPM,
«OTHOCALIMXCA JIMILb K KOHKpETHOMY neny». B cBa3n
C 9THM MOXHO COINITACHTBCH ¢ MHEHHEM, 4To ['py3us
OTHOCHUTCH K rOoCyAapcTBaM, CAHKLHOHHPYIOUIHM
NPUHATHE OTCHIJIOK MHOCTPAHHBIX KOJIH3HOHHBIX
HOPM C OrpaHHYeHHsAMu>..

OpnHako He MpeAcTaBiseTCAd BO3MOKHBIM COIJla-
CUTBHCA C TOJIKOBAHHEM 3TOH HOPMBI, Y TBEPIKAAIOLLHM,
4TO «0oOpaTHas OTCHIIKA MPHHHMAETCH, ECIIH OHA He
MPOTHBOPEYHT CMBICITY OTCHUIKH HallHOHAJIbHOH KOJI-
JAM3HOHHOH HOPMBI (TepBoi OTChINKN)» . [TepBas oT-
CBIJIKA — 3TO, ICHCTBUTEBHO, TPHBA3KA JBYCTOPOHHEIT
KOJIIM3HOHHOH HOPMBI I'PY3HHCKOTO mpaea. Bropas
OTCBIJIKA — 3TO He 00paTHAas OTCHIJIKA K FPY3HHCKOMY
MpaBy, a NPHBA3KA ABYCTOPOHHEH KOJIIH3IHOHHOM
HOpPMBI HHOCTPaHHOTO MpaBa, BO3MOXKHO, yKa3biBa-
l0Ias MpUMEHEeHHE MpaBa TPETHErO rocyaapcTBa.
Taxum 0bpazom, NONOKEHHUAM KOJUTH3HOHHOTO NpaBa
I'py3uu He MOJKHA MPOTHBOPEYHTH HHOCTPAHHAA
KOJUTH3HOHHAS HOpMa, KOTOPas MOJKET IPEeANHCHIBaTh
NpUMEHeHHe KaK IPY3HHCKOTO NnpaBa, Tak M IIpaBa
JIPYTOii CTpaHel.

B rpysﬁucxoﬁ JOKTPHHE TEPMHH «HOPMBI, CBA3aH-
HbI€ C KOHKPETHBIM [IETIOM», NOJIBEPraeTcs KPHTHKE
Npesx/ie BCEro BBHJLY €r0 CIIMLIKOM OOLIEro XapaKTepa.
BrickaspiBaeTcs MHEHHE, 4TO Takasd GOpMyIHpPOBKA

B OTHENBbHBIX CYYasiX MOXKET BbI3BATh pa3HOIJIACHs,

NMOCKOJIBKY «C KOHKPETHBIM IE€J10M» MOryT OBITH
CBA3aHBl KaK MaTepHaJlbHbI€, TaK U KOJNIH3HOHHBIE
HOpMbl. CKOpee MOXKHO MPEAJIOKHTh, 4TO HMEET MeC-
TO HETOYHOCTL B GOPMYJIHPOBAHHH HOPMBI: BMECTO
MOHATHA «HOPMEI I'PY3HHCKOrO MpaBa, CBA3aHHBIE C
KOHKPETHBIM JEJIOM» CliefoBaso OBl HCNONL30BATh
MOHATHE «MaTEepHaJIbHEIE HOPMBI TPY3HHCKOrO Npaea,
CBA3aHHBIE C KOHKPETHBIM [EI0M», YTO HCKIIKOYHIIO
OBl TEOPETHYECKY I BO3MOKHOCTh IIPHMEHEHH S KOJI-
JIN3HOHHOH HOpMBI™.

Ilpu o6patHoii oTchUTKe K npaBy I'py3un npume-
HAKOTCA HOPMBI I'PY3HHCKOTO INpaBa, OTHOCAIIHECH
K koHkpeTHomy aeny (cT. 4.2). I'pysunckue cynbl

' Bapasenko B.E. OGpaTHas OTChbLIKa H OTCBIIKA K NIpaBy Tpe-
THEro FOCYAApCTBA B MEX/IYHAPOIHOM YaCTHOM mpase. Jluc. ..
kaum. ropua. Hayk. M., 2009.

* Tam xe.

Y INxananse T.H. Yka3s. cou.
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NPHHHMAIOT 00PaTHYIO OTCBIIKY W Pa3pellaioT Crop
10 CyLIeCTBY Ha OCHOBE COOCTBEHHOrO MaTepHallb-
HOro npasa. ABTOHOMHS BOJIM CTOPOH Noapa3yme-
paeT BLIOOp M MpHMEHEHHE TOJNBKO MAaTEepPHAIbLHBIX
HOPM, OTHOCSIHUXCA K JaHHOMY KOHKPETHOMY Heny
(cT. 4.3), T.e. BoIOOp HHOCTPAHHBIX KONIH3HOHHBIX
HOPM HCKJIKOYaeTCs.

Takoe pelieHHe MOKHO HAa3BaTh CTAHAAPTHBIM
— OHO CBOHCTBEHHO NojAaBiAOIIEMY GONBIIHHCTBY
HalMOHaNbHbIX Koaupukauuii MYIl. OnHoBpemenno
CTOHUT 00paTHTh BHUMAHHE, YTO OJIHA M3 CAMBIX COB-
peMeHHBIX Koaudukauui — Typeukuit koaeke mno
MEXIYHApPOJHOMY YaCTHOMY MpaBy H MEXKIYHapoj-
HOMY TpaxJaHCKO-npoueccyaibHoMy npasy (2007)
— MpejiycMaTpHBaeT BO3MOXHOCTH BbIGOpa cTOpoHaMH
He TOJILKO MaTePHATBHBIX, HO U KOJUTM3HOHHBIX HOPM:
«Ecnu nomyckaercs BeIOOp IPUMEHHMOrO Mpaga, TO
HOPMBbI MaTepHaNbHOrO TIpaBa MoJJIekaT IPHMEHEHH 10,
€CJIH CTOPOHBI HE JOrOBOPHIIHCE 00 HHOMY (CT. 2.4)*.

B mnonHoM COOTBETCTBHH C COBPEMEHHOI, yxe
yCcTOsABINEHCS TpaaHIlHeH Ipy3HHCKH 3akoH conep-
KHT JIBE 3aNIHTHEIE OTOBOPKH O MyGIHYHOM NMOpsiKe
— B NIO3HTHBHOM H B HETATHBHOM cMbicnax. Orosopka
0 ny6IHYHOM TOpsAiKe B HETATHBHOM BapHaHTE 3a-
KpEenjeHa B CT. 5 — «PaBOBbIE HOPMbl HHOCTPaHHOI O
rocyaapcTsa He npumensarorcs B ['py3umu, ecnu ato
NPOTHBOPEYHT OCHOBHBIM IMPAaBOBBIM NPHHLMHIAM
I'pyzunn. 3aeck cnenyer obpaTHTh BHHMaHHE Ha IPaK-
THYECKH MAEHTHYHYI GOPMYTHPOBKY HEMEUKOIo
NpaBa — «CYMIECTBEHHBIM MPHHIIMINAM TepMaHCKOro
npasa» (ct. 6 BBogHoro 3akona k ['TY). Ongnako B
HEMEI[KOM 3aKOHOJATeNIbCTBE TOBOPHTCA O «SIBHOMM®
[IPOTHBOPEYHH, a TPY3HHCKHI 3aKOHOJIaTeNb He BKJTHO-
YHJI TEPMHH «SIBHO» B TEKCT CT. 5. TeM He MeHee 3akoH
33aKpernuseT HMEHHO HEMEIIKHI BapHaHT OrOBOPKH, T.€.
TPY3MHCKHI1 3aKOHOIATENb TOBOPHT O MOCHEACTBHAX
NIPUMEHEHH A HHOCTPAaHHOTO MpaBa, BEAYILHX K HECOB-
MECTHMOCTH € TPY3MHCKMMH OCHOBOIONAraloHuMH
TIPABOBBIMH MPHHIHIAMH.

[ToHATHE «OCHOBHBIE MPAaBOBBIE MPHHIIHIIBI,
€CTeCTBEHHO, He packpbiBaercs. [ py3HHCKHIT 3aKO-
HOJaTelb HCIONb3YET JA0BOJILHO 1UHPOKOE MOHATHE,
KOTOpPOE MOMeET ObITh MOHATO KaK NPaBOBbLIE PHHLIH-
bl Bcex obnacted rpy3MHCKOro 3aKOHOAATENbLCTBA
(Bknro4as mpoleccyanbHOE), Mpex e BCero, KOHCTH-
TYLHOHHbIE MPHHLIKIIBI NpaBa. Kcratn, anasornynas
HAEA MOXKET 6HTb Cq)OPM_\’A HPOBHHH HPH TOAKOBaAHH I

* Kypuan mexaysaponnoro yactHoro npasa. 2009. Ne3(65).

ct. 2.4 T'K I'pysnn, KOTOpas raacur, 4YTO HOPMBEI
06bl'-!HDl"0 rIpaBa AOANAHEI HPI-IMCHHTBCH, TOABKO €CAH
OHMH HE MTPOTHBOPeYaT OBLIENPH3HAHHBIM TPHH MM
CHPEBCAAI-!BOCTH " MOpaAH HAH OBMCCTﬁtHHOMY
nopaaky. Onnoepemerno B cT. 4.2 'K I'py3uu (nmero-
e KOHKPETHY10 NPaKTHYEeCKY0 Lelb — JerHTHMH-
3MPOBATh MPOMCXOAALLKE B CTPAHE NpaBoBbie Npeoh-
pa3oBaHMA) FTOBOPHTCH, YTO «CYJl HE BITPaBe 0TKA3aTh
B IPHMEHEHHH 3aKOHa Ha TOM OCHOBAHHH, YTO 10 €ro
MHEHHI0, HOpMa 3aKOHa ABJIAETCA HECIpaBedTHBOM
HJIH aMOpalbHOi .

Orosopka 0 ny6AHYHOM MOpsiJIKE B MO3HTHBHOM
BapHaHTE («MPUMEHEHHE HMIIEPATHBHBIX HOPM») yC-
TaHOBJEHa B cT. 6: «[lonoxenns HacToswero 3akouna
HE pacrpoCTPaHsIOTC Ha NeHCTBHE HMIMEPaTHBHBIX
HOpM npaBa ['py3HH, HEB3Hpas Ha TO, NPaBO KaKOH
CTPaHbl NPHMEHAETCA MPH YPETrYJIHPOBAaHHH OTHO-
meHuit». Jlannas GopMyIHpoBKa NMpeacTaBliseTcs
CJIHLIKOM IIHPOKOH — MOCKOJIBKY FOBOPHTCA ITPOCTO 00
HMIIEPaTHBHBIX HOPMaX, MOXHO MOJyMaTh, 4TO Mt0basd
HMIIEpaTHBHAs HOPMA IPy3HHCKOrO npasa crnocobHa
BOCIPENATCTBOBATh IIPHMEHEHHIO HHOCTPAHHOT O
npasa. KoHeyHO, Kpyr TaKMX HOPM clefoBajio Okl
04epTHTH Oonlee npeaMeTHO.

B rpy3HHCKOH JOKTpPHHE OTMEYaeTcs, YTO yKa-
3aHHAadA B CT. 6 KOHIENIHA TaK Ha3bIBAEMBIX «HMIIE-
PAaTUBHBIX HOPM» SABJISETCS 3€PKaIBHBEIM OTPa)KEHHEM
OroBOpKH 0 mybnuyHOM nopsake. K cBepxummnepa-
THBHBIM HOPMaM OTHOCATCA T€, «KOTOPBIE BCIIEMC-
TBHE YKAa3aHHA B HJIM BBHIY HX 0c00Oro 3HauyeHHA,
B TOM 4YHCJEe 11 o0ecrnedyeHus npaB H OXpaHAEMBbIX
3aKOHOM MHTEPECOB YYaCTHHKOB T'Pa)aHCKOTO
obopoTa, 10JKHBI ACHCTBOBATh BCEra, HE3aBUCHMO
OT MOAIeXkaMero NpUMeHeHno npasa»®. [Tono6Hoe
Orpe/e/ieHHe CBEPXHMIIEPATHBHBEIX HOPM J10CJIOBHO
noetopset TekcT cT. 1192 'K P®, orHions He aBndio-
niefica ogHoi U3 Haubosee ynayHbIX HOPM B POCCHII-
CKOM PEryJHPOBaHHH.

ITpo6nema HHTEPIOKANBHBIX KONTTH3HI pelaeTcs
1o ob1iemMy, 1aBHO CTaBLIEMY YHHBEPCAIbHBIM 1PABH-
ny. IIpn OTCBIJIKE K TpaBy CTPaHbl C MHOJKECTBEHHOC-
TBIO NPABOBBIX CHCTEM («IJie IEHCTBYIOT HECKOJIBKO
TEPPUTOPHANBHBIX HIH OTIHYAIOUIHXCA MPaBOBLIX
CHCTEM»), NPUMEHAETCA MpaBOBas CHCTEMA, MPHME-

¥ George Svanadze. Recognition of foreign judgments in
Georgia: Is the Recognition of foreign judgments in Georgia
predictable? (Comparative analysis).

* Txananse T.H. Yka3. cou.
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HEHHE KOTOPO# NpeaycMaTpHBaeT 3aKOHOAATEeNbCTBO
NAHHOTO HHOCTPAaHHOTO rocynapcTea. Ecnu B 3TOM
3aKOHOJIaTENbCTBE OTCYTCTBYIOT COOTBETCTBYHOIIIHE
yKa3aHHus, NPHMEHAETCA NMPaBO TEPPUTOPHH, C KO-
TOpPOH NMPaBOOTHOIUEHHE CBA3aHO Hanboliee TECHBIM
obpaszom (cT. 7). Takum obpasom, npu pelieHuu npo-
CTPAaHCTBEHHBIX MPaBOBLIX KONIH3HIl 3akoH [py3uu
HCXOOHT M3 cyOCHIHApHOTO MPHMEHEeHHs Mpasa
TEPPHTOPHH, C KOTOPOI OTHOIIEHHA IEMOHCTPHPY KOT
Hanbonee TecHyw cea3p’’. [Ipobremsl HHTEpnEpco-
HAJIbHBIX U HHTEPTEMIOPaIbHbIX KOJH3UH CELH-
anbHO B 3akoHe I'py3uu He perynupyrorcsa. MoxkHo
C YBEPEHHOCTBIO MPEANONOKHTE, YTO /Il pPeLeHHd
3THX mpoblieM NpHMeEHsAETCA HOpMa CT. 7.

B rnage [ noBonsno muoro npo6enos. [Tonoxenuns
0 KBaJIMPHMKALMKH NPABOBBIX MOHATHH M cnocobax
paspemenus koHQnHKTa kBanubukauuii B 3aKoHe
OTCYTCTBYIOT. JTOT HECOMHEHHBIH npoben 3akoHa
«pelenHpoBaH» M3 HEMELKOro W LIBeHLAapCcKOro
perynipoBaHua — HH BBonusii 3akoH k I'T'Y, HH
3akon o MUII llselinapuu AaHHBIX HOPM TaKkKe He
comepxxar. 3akoH ['py3uu He yNOMHHAET W MPHHIKII
KOJUIH3HOHHOH B3aMMHOCTH (TOYHee, NPHHIUN He-
NpHMEHEHHs B3aHMHOCTH®), KOTOpHIl 3aKpernieH B
3aKoHonaTenkcTBe HONBIIHHCTBA rocyaapeTs. B 3akon
HE BKJIIOYEHBI TAKXKe MOJIOKEHHA 0 MPHMEHEHHH HM-
TIepaTHBHBIX HOPM MPaBa TPETHETO FOCYIapCTBa, C KO-
TOPBIM JOrOoBOp HauboJee TeCHO CBA3aH, HECMOTPS Ha
BBIOOp cTOpOHaMH npasa Apyroi crpausl. [logobuoe
TpeboBaHHE B COBPEMEHHOM MHPE TaKKe 3aKpenseT
OONBIIMHCTBO HALIMOHABHBIX 3aKOHOAATEEH.

B 3akoHe oTcyTCTBYET H HHCTHTYT 00X0/1a 3aKOHA.
B oTeyecTBeHHON NUTEpaType BBICKA3LIBAETCA MHE-
HHE, YTO 3TOT HHCTHTYT yCcTapes H ApnseTrca 6onee yem
«npobseMHON KOJUIM3HOHHOA KoHuenmuei». To, yTo
rpy3HHCKHH 3aKOHOIATENb OTKA3aJcs OT 3aKperieHHs
NaHHOTO MHCTHTYTa, MOXET CBHAETENLCTBOBAThH O
GoJsiee MpoAyMaHHOM MOAXO0/E K KONITH3HOHHOMY pe-
TryIHpPOBaHHIO B 3TOM rocynapctse®. [Ipeacrasnsercs,
4TO C TAKOH OLEHKOH Hellb3a cornacuThes. MHCTHTYT

7 3pekos B.I1. Yka3. cou. CyGcuamapHelii xapakrep npasuna
0 NPUMEHEHHH NPHHLHNA TECHO CBA3IH B COOTBETCTBHH CO
cT. 7 3akoHa [ py3un oTMe4aloT H ApyrHe POCCHACKHE aBTOPHI.
Cwm., nanp.: Toncteix B.J1. KonnussonHoe perynuposanue.
[Tpobnembl TONKOBaHHA H NpHMeHeHHA pa3aena VI yactu Tpe-
Teeil 'K PD. M., 2002.

* Toncteix B.JI. Vkas. cou.

¥ MesxayHapoaHoe yacTHoe npaso: MHocTpanHoe 3akoHona-
TEJIBbCTBO.
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obxoza 3aKoHa npeacTaBuaAeT coOOM OAHY U3 3aIKT-
HBIX OrOBOPOK, JOCTAaTOYHO Y4CTO (HO OCTOPOHO)
MCTIONb3YyeMBIX B cyneOHOMN mpakTHKe; 3TO BeCbMa
sdhdexkTHBHas npeBeHLU WA OOMaHHBIX NEHCTBHH
CTOPOH, OMATHL-TAKH BOCMPHHATAA OONBLIIHHCTBOM
coBpeMeHHbIX komubukanni MYIL.

Onnako, HECMOTPS Ha BCE 3TH Npo0ekl, 10BOJBHO
60J1b11I0€E KONHYECTBO KayyyKOBBIX HOPM, HEOMpejie-
JIEHHBIX M HesACHBIX (GOPMYNHPOBOK aHann3 3aKkoHa
MOATBEPKAAET NPABUIIbHOCTb OLEHKH, JaHHOi a poc-
CHIICKOH IOKTPHHE, YTO «HauboJiee MOJIHO H KOHLIEH-
TPHPOBAHHO KOJNIH3HOHHBIE HOPMBI NTPENCTABIIEHbI B
CMelHaNbHbIX aKTaX, KOOHGHUHPYIOUHX MEKAYHa-
pOIHOE 4aCTHOE NPaBO B TEX CTPaHax, B KOTOPBIX Ta-
Kas konrpukalua npoBeaeHa (K npuMepy, B ABCTPHH,
Benrpuu, Benecyane, I'py3un... u T.a ).

Nuua (rnaea lll)

I'nasa III 3axona I'py3uu MOCBAIIEHA PEUIEHHIO
KOJIJIM3HOHHBIX BOMPOCOB JIHYHOTO CTaTyca OCHOB-
HpiX cyobekToB MUIT — pH3HYeCKHX H IOPHAHYECKHX
nuu. Kateropus «IW4YHBIH 3aKOH» B 3TOM aKTe He
ynotpebnsercs. B neproii sxe nopme rnaeet 111 (cT. 21)
3aKOH 3aKperigeT NPHHLIMI PaBEHCTBA BCEX Iepel
3aKOHOM, T.€. YCTaHABJIHBAET MaTEPHAJILHO-TIPABOBY 10
MMIIEPATHBHYIO HOPMY O HallHOHAJIbHOM pEXHME.
du3zHyeckue H IOPHAHYECKHE IMIAa HHOCTPaHHOI O TO-
CymapcTBa, a TaKke nuia 6e3 rpaxaaHcTea 001aJarT
npaBo- U neecnocoOHOCTEI0 HapaBHE C rpa)1aHaMH
I'py3uu. Ux npaBo- U feecnocoOHOCTE MOXKET OBITH
OrpaHH4YeHa TOJBKO B MOPAJKE MCKIIIOUEHHS, T.€. B
MopsAAKe peTOPCHH. PETOPCHH NPHUMEHAKTCA, ECIIH B
HHOCTPaHHOM rOCYAapCcTBE JEACTBY 0T HOPMbI, Orpa-
HHYHBaIOIUIHE TpaBa (PH3HYECKHX WIIH IOPHAHYECKHX
nuu [py3un. Ins atoro Heobxoauma yeTko onpene-
JIEHHAas 3aKOHOM HOpMa (Cy/1s 10 BCEMY, 3/1€Ch 3aKOHO-
[aTelb MoApa3yMeBaeT, YTO NMPouLeypa o0bABIECHHA
U NPHHATHA PETOPCHH PEryIUpyeTCs CrenHalibHbIM
3akoHOM). B oTeyecTBEHHOMH IUTEPAType yTBepKaa-
eTca, uTo cT. 21 3aKoHa 3aKperiseT «MoJNoXKEeHHE O
paBeHCTBE IPAXKIAHCKMX H MPOLECCYalbHbIX NPAB
MHOCTPaHHBIX JIHI HA OCHOBE B3aHMHOCTH»*'.

* Anydpuesa JLI1. MexayHapoaHoe yacTHoe npago: B 3-x .
Tom 2. Ocobennas yactb: Yuebuuk. M., 2000,

' Kynawkux B.B. [IpuHUMA TECHOT CBA3M B Mk IyHapOOHOM
4acTHOM MpaBe: TEOpHA M NpakThka // 3aKOHONaTeNLCTBO H
skoHoMHKa. 2004, Ne9.
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Cratpa 22 npeactasnseT coboii crneuuanbHyio
HOPMY [l YCTAHOBJIEHHS IpaBa, ONpenessiolero
NAYHBIA cTaTyc GunatpunoB M anatpunos. Ecnu
JULO ABMISAETCA FPaXX IAHHHOM HECKONBKHX CTpaH, TO
IIPHUMEHAETCA MPAaBO CTPaHbl, C KOTOPOH TAaKOE JIMLO
cBA3aHO Haubosee TeCHBIM 06Pa30M, B KOTOPOM OHO
MMeeT 00BIYHOE MECTO HaXOXKIEHHA HITH 3aHHMAaeTCA
OCHOBHOI1 aesTenbHocThIO. KpuTepnii nanbonee tec-
HOH CBA3M MOCTaBJICH Ha NIEPBOE MECTO (M 3TO COBEp-
ILIEHHO NpaBuIbHO). OqHaKO HOpMa cOpPMyTHPOBaHa
TaKMM 00pa3oM, YTO He OYEHb MOHATHO, ABNAIOTCA TH
00BIYHOE MECTO HaXOXKJAEHHS MJIH MECTO OCHOBHOM
AeATEeNbHOCTH MPE3YyMILUUAMH NJIs YCTAHOBJIEHHSA
TAKOH CBA3H, MM OHH BBICTYNAIOT B Ka4YECTBE CaMo-
CTOATENBHBIX CYOCHIHAPHBIX KPHTEPHEB JUIA Ompe-
JieNeHna TUYHOro ctatyca. CreayeT nu onpenensithb
TECHYIO CBA3b, HCXOAA TOJILKO M3 3THX KPHTEPHEB,
HJIH BO3MOJXKHBI IpyrHe KPHTEPHH, BBITEKAIOLIHE H3
00CTOATENLCTB KOHKPETHOrO [eJla H OCHOBAHHBIE Ha
cynedickoM ycmoTpeHHH? Ha 3toT Bonpoc 3akoH He
IAeT OTBETA.

Ecnu dusnyeckoe nuuo asngerca nuuoM 6es
rpaxJaHcTBa JHOO YyCTaHOBJIEHHE €ro rpaxJlaHCTBa
HEBO3MOXKHO, TO IMPUMEHSETCA MpPaBO CTPaHbl, Ie
TAKOE€ JIHLIO UMEET OOBIYHOE MECTO HAXOKAEHHS HITH
3aHHMAETCA OCHOBHOM JieATeNbHOCTHIO. Ecii 06b1uHOE
MECTO HaXOXIEHHs HJIH MECTO OCHOBHOH JIEATENILHOC-
TH HE CYLUECTBYET, TO NMPHMEHsAeTca npaBo ['pysuun
(cT. 22.2). Hopma npoH3BOAHT O4eHb GnaronpuaTHoe
BIIEYAT/IEHHE — TPY3HHCKOE PaBO MPHMEHAETCA TOJb-
KO, €CJIH anaTpHJ He HMEET MeCTa XXHTEJIbLCTBA HIIH
MECTa JIeNIOBOH aKTHBHOCTH Ha TEPPHTOPHH JPYTroro
rocyaapcTaa.

Ilparocnoco6roCTh M AeecnocobHOCTE hHu3HYec-
KOT0 JIML1a ONPEAeAI0TCs MPABOM CTPaHbl, K KOTOPOH
NpPHHANJIEKHUT 3TO JTHIO. DTOT MOPAJOK pacnpo-
CTpaHseTCA TaKKe Ha CIy4aH pacLIMpEeHHs Jeecrno-
cobnocTtH B pesynsrare O6paka (ct. 23.1). M3menenue
NpaBoOBOro cTaTyca rpaxzaanuua [ py3un He Bieyer
OrpaHM4YeHHs paHee NPHOOPETEHHOH NpaBoCcnocob-
HOCTH M sieecniocobHocTH (cT. 23.2). B oTeyecTBeH-
HOH JIMTepaType BbICKa3blBajJach TOYKA 3PEHHA, YTO
M0/10KEHUA I'PY3HHCKOTO 3aKOHA O JIMYHOM CTaTyce
HWHAHBHIOB NPENCTABIANTCA HECKOJIbKO MPOTHBO-
peunBeiMH. CTaThs 21 yKa3piBaeT, YTO HHOCTPAHLIbI
obnanatoT npaBocnocobGHOCTHIO M 1EECNOCOOHOCTLIO
HapaBHe ¢ rpaxaaHamu ['py3uu, a cT. 23 3akpennser
MPaBHJIO, B COOTBETCTBHE C KOTOPBIM M NPABOCNOCO0-
HOCTh, U JeecnocobHOCTh (PU3HUECKOro JIHLA OTlpe-

JIeNA0TCS MPABOM CTPaHEBl, K KOTOPOH NPHHAIIEKHT
3TO NUL0*.

[lpencraBnseTrcs, 4TO NPOTHBOPEYHS 31ECh HET.
Bo-nepBriX, HALIHOHANBHBIH PeXHM HHUKOraa He ObI-
BaeT abCONIOTHO 3epKalibHBIM, H3 HEro BCeraa ecTh
H3bATHSA, OOYCNOBJIEHHBIE KAK MECTHBIM MPaBOM,
TaK H HHOCTPAHHBIM — JIMYHBIM 3aKOHOM MHOMBHAA.
Bo-BTOpBIX, NpelOCTaBICHHE HALLMOHAJIBHOTO pe-
’KHMa He MPensTCTBYeT MPH3HAHHKD HHOCTPAaHHBIX
orpaHH4YeHHil npaBo- u aeecnocobHoctu. Bo Beakom
clyvae, pellleHHe, aHallOrHYHOe IPY3HHCKOMY, MpPH-
HUMaeT OOJIBIIHHCTBO COBPEMEHHBIX HALIHOHAJIBHBIX
3aKOHOJaTeeH.

W3 tepMHHONOTHH CT. 23 TPYAHO NOHATH, YTO
HMEHHO MOHUMAETCs MO THYHBIM 3aKOHOM HHIIMBHAA
— 3aKOH CTpaHBl €r0 rpa){IaHCTBA MIJTH 3aKOH CTPaHbI
ero JOMHUMINS (MJIH MOXXHO OPHEHTHPOBATBLCA Kak
Ha TO, TaK M Ha apyroe). Takoe MonoX)eHHe MOKeT
NOPOAHTL MPAaBOBYK HEONPENENeHHOCTh, MO3TOMY
ero Hesib3s NMPH3HATh yOadHbIM. PacnpoctpaHenue
JIMYHOTO 3aKOHA HHOCTPAHIIA Ha CITYYaH paciiHpeH Hs
6GpauHoii 1eecnocoOHOCTH TaKKe MOPOXKIAET BOMPO-
cel. Hanpumep, B oTAeNbHBIX cTpaHax A3un, Adpuku
u Jlatunckoit Amepuku 6payHbii BO3pacT A4 AEBY-
ek — 9 ner. 3aKOHHO JIH 3aKJIIOYEHHE Takoro Opaka
Ha TeppuTopuu ['py3un?

B poccuiickoli JOKTPHHE BEICKa3BIBaeTCs J0OCTa-
TOYHO CTPaBE/UIMBOE MHEHHE, 4TO NNPaBOCNIOCOOHOCTH
H neecrnocoOHOCTE HHIMBHIA — CyOBeKTa Mex ayHa-
POINHBIX YAaCTHONPABOBBIX OTHOLIEHHH — B 3aKOHE
I'py3uu onpenensercs no Gpopmyse, npeAcTaBIeHHOM
B 0011eM BHJIE, T.€. 10 IPaBY CTPaHbl, K KOTOPOii MpH-
HaIeKHUT 3T0 NHLO. OTHICKAHHE 3aKOHA, «KOTOPBII
TaK MJIH MHAyYe MPHUMEHAETCA K PU3HYECKOMY JIHLLY,
OCHOB@HO Ha CMEKTpe NPUHIMIOB «Haubomnee TeCHOM
CBSI3H», «MPHHANJEHKHOCTH K rocyaapctBy» (IpH
(hopManbHOM OTCYTCTBHHM NMPHBA3KH K 3aKOHY TroCy-
JIapCTBa rpakJlaHCTBA, XOTA H MOYKHO MPEANOIOKHTE,
4TO «MPHHAANEHKHOCTh K CTPAHE» — 3TO U €CTh 3aKOH
rpaxaaHcTea), lex domicilii (nomuuunus), lex loci
activitis/operationis (0OCHOBHO# NeATENBHOCTH)»®.

B cTaThio 23 rpy3MHCKHI 3aKOHOOATEN b HE BKJTHO-
YHJI OIHO H3 CAMBIX CTAPHHHBIX H IPAKTHYECKH YHH-
BEpCasbHBIX TOJIOKEHHH, H3BECTHBIX MPaKTHYECKH
BceM koaupukauuam MYII u HauenenHeIX HA 3an1H-

** Toncteix B.J1. Yka3. cou.

** bazaes .. JInusbiii 3aKkoH H3HYECKOTO JIMLA B MEKYHA-
poaHoM yacTHOM npage: Jluc... kana. opua. Hayk. M., 2008.

53



MexayHapogHoe NpaBo M MeXAyHapoAHble OpraHu3aumm
International Law and International Organizations

TY HHTEPECOB «MECTHBIX Kynuos». CornacHo obiei
MpaKTHKE, MOJO¥EHHE, COrTaCHO KOTOPOMY HMHIH-
BH/I, HeleeCOCOOHEIH 0 CBOEMY THUYHOMY 3aKOHY,
B OIpeNeIeHHBIX CUTYAlHAX MOXeT ObITh MPH3HAH
AeecrnocoOHBIM Ha TEPPUTOPHH APYTOro rocyaapcTaa,
BKJIIOYaeTcs B oOLIYI0 HOpPMY, yCTaHaBjWBaloulee
KOJITH3HOHHOE peryjiupoBaHue aeecrnocobHOCTH
HHOAMBUIA.

I'py3uHCKHIl 3aKOHOAATENb MOLIEN MO APYro-
My MYTH — AaHHOE MpaBHJIO 3akperneHo B cT. 31.1
«Cobnronenne nobpocopectHocTu». Ecnu caenka
3aKJIKYAaeTCA MEXAY JHIIAMH, HAXOAAUIHMHCA B OJI-
HOMH cTpaHe, U (HHU3HYECKOE JIHII0, KOTOPOE SABJIAETCA
HernpaBocnocOOHBIM M HeJeecnocoOHBIM B CBA3H C
obcToATENECTBAMH KOHKPETHOrO Jena Mo mpHMe-
HHUMBIM K €r0 JHYHOMY CTaTycy NpaBOBbIM HOpMaM,
OHO MOJKET CCBHIJIaThCA Ha CBOI HECNOCOQHOCTH B
COOTBETCTBHH C IPAaBOM HHOCTPaHHOT'O rocyaapcTBa
TOJIBKO B TOM CJIY4ae, ECJIH Apyras CTOpOHa, y4acTBY-
I0I1as B IOTOBOPE, MPH 3aKIYeHHH JO0TOBOpa 3HalIa
WIH gomkHa Ovina 3HaTh 06 3ToM. Takum 06pazom,
pelaromiee 3HaYeHHe AN OnpeleleHus B COOTBETC-
TBYIOLIHX CY4asxX IeecnocoOHOCTH JIHLA TPY3HHCKH i
3aKOH NpHJAET NPAaBOBEIM HOPMaM, OTHOCAIIMMCA K
obcTosTeNnbCTBAM KOHKPETHOIO Aenatt.

Ilpusnanue nuna 6e3BeCTHO OTCYTCTBYIOLIHM H
00BsABIEHHE €0 YMEPUIHM PETryJHPYHTCSH MPaBoOM
CTpaHbl, K KOTOPO# NMPHHAJIekKaI0 JTHLI0, TPH3HABA-
emoe 6e3BeCcTHO OTCYTCTBYIONIHM HIIH 00BABIAAEMOE
YMEpIIHM, COTJIACHO MOCIEIHHM CBEIEHHAM O €ro
JKHU3HH. B oTHOmIeHnH nuna 6e3 rpak/iaHcTBa TpHMe-
HAETCH PaBO CTPaHbl ero 00BIYHOr0 MEeCTa HaXOKIe-
HHs, @ €CJIH TAKOBOH He CYLIECTBYET, TO Npaso [ py3nu
(cT. 25.1). U3 comepkaHus JaHHOH HOPMBI CTAHOBHTCA
MOHATHBIM, YTO «IIPABO CTPAHBI, K KOTOPOI pHHAATIe-
JKUT JIMLO», — 3TO NIPaBO rocynapcTBa rpaxaaHCcTea,
T.e. I'py3usa BXOAUT B TPYNITY CTPaH, ONpeaensolHX
3aKOH MHAMBHJA Kak lex patriae.

Ecnu nuuo, npusHanHoe 0e3BECTHO OTCYTC-
TBYIOUINM MIH 00BABIEHHOE YMEpPIIMM, B MEPHOA
paccMOTpeHHs OeNa ABIAETCA Tpa)KIaHHHOM HHOC-
TPAHHOI'0 roCyAapcTBa, OHO MOXKET ObITh NPH3HAHO
6e3BECTHO OTCYTCTBYKIMM HIH O0BABIECHHBIM
YMEPIIHM B COOTBETCTBHH € npaeoM [ py3un, eciu ans
3TOro CyIIECTBYeT 000CHOBaHHBIH HHTEpeC (CT. 25.2).
JlaHHas HOPMa HANpPAMYIO CBsi3aHa C TMOJOKEHHEM
cT. 11.6 0 MexayHApOAHOH KOMIIETEHIHH [0 AeNaM

* 3pekos B.I1. Yka3. cou.
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O NpH3HAHHUH JH1a 0€3BECTHO OTCYTCTBYIOIIHM HIIH
00BbABNEHNH €r0 yMEpILUMM, KOraa cyasl [ py3uu kom-
NETEHTHBI, EC/IH CTOPOHA, BO30y/IMBIIIAS XONATaHCTBO
O NPHU3HAHHH JIH11A 6€3BECTHO OTCYTCTBYIOIHM HIIH
00bABJIEHHH YMepUIUM, HMeeT 000CHOBAHHBIE HH-
Tepeckl. Hu B ctatbe 25.2, HHU B cTaThe 11.6 NoHATHe
«060CHOBaHHbIH HHTEPEC» HE PACKPbIBAETCA.

B rpysunckom 3akoHe crieliMaibHOE KOJITH3HOH-
HOE peryJiHpoBaH1e THYHBIX HEHMYLLECTBEHHEIX MPaB
1o4YeMy-To nomelleHo B rnaBy V «BelHoe mpasoy,
XOTA KyJa JorH4HeH Ob110 OBl NOMECTHTE TAKYH) HOP-
My B rnaey o cybsekrax MUIIL. HeumyuecTBeHHBIE
npapa MOAYUHAKTCA MNpaBy CTPaHbl, IIe OHH J0JK-
Hbl ObITH HenoJib3oBaHbl (CT. 34). B rnaee Il Tonsko
cT. 26.1 mocBslleHa HEMMYIIECTBEHHBIM MpaBam
— OINpeJieIeHHI0 TPaBa, MPUMEHHMOT0 K MPaBOOTHO-
IIEHHAM, CBA3aHHBIM C UMeHeM (GH3HYECKOro JIHIA.
KoMmneteHTHRIM fBNISeTCA NIPABO CTPaHEl, K KOTOPOH
MPHHAJIEKHT 3TO JIMLIO (Cy s [0 BCEMY, 3aKOH CTPaHBI
ero rpaxaaHcTtea). [Ipapo Ha HMs — OTHO M3 THYHBIX
HEMMYIIECTBEHHBIX MpaB rpaXkIaHHHA, KOTOpoe
HEMOCPEACTBEHHO CBA3aHHO C €r0 JIHYHOCTBIO H BO3-
HHKaeT ¢ poxcaeHna. C MOMEHTa PErHCTPAaLlHH CBOEro
HMEHH (ITepeMeHbl HMEHH) rpaKIaHuH npuobperaet
TIpaBO MOJb30BAaTHLCA MM JUI Y4acTHS B MPaBOBBIX
OTHOWIEHHAX, T.€. NpHOOpPETaTh H OCYLIECTBIATH
107 3THM HMeHeM fpaea u obszannoctu®. Jlns rpy-
3MHCKOro0 fpaBa JlaHHas HOpMa SBJIA€TCS HOBEJJIOH,
BBeneHHONH B 3akoH 1998 r. mon BausauueMm ct. 10
Beonnoro 3akona k I'TY u ct. 37-40 3akona o MUII
[Ieeiinapumn.

B cootBetcTBHH cO cT. 21 «PaBeHCTRO nepej 3aKo-
HOM» OpHIHYECKHE TH1a HHOCTPaHHOTO rocyiapcTBa
obnanarT TakoH e Npapo- H JAEecnocobHOCTEIO,
Kak H ropuandeckue nuua ['pysun. Uckniouenune u3s
3TOro MpaBuia AONYCKAeTCHd, €C/IH B HHOCTPAaHHOM
rocyj1apcTBe AEHCTBYIOT HOPMBI, OFPaHHYHBAIOIIHE
npasa opuanyeckux nuu I'pysun. CooTBeTCTBEHHO,
rpy3HHCKOE NMpapo YTBEPXKJAAET MPHHIMI aBTOMA-
THYECKOr0 MPHU3HAHHA HHOCTPAHHBIX IOPHAHYECKHX
ML DTO noapa3yMeBaeT, YTO A1 NPU3HAHHUA KOpPH-
JHYECKOro JTHIIa He aBseTcs 00513aTeNbHbIM HAJTHUHE
CMEeLHaNbHOro0 aKTa npu3HaHua*®. ONHaKO MPMHLIKHI

* KommenTapuii k ctatbe 1198 'K Pd // http://cmza.ru/
grazhdanskiy-kodeks-ch.3/statya-1198.-pravo-podlezhaschee-
primeneniyu-pri-opredelenii-prav-fizicheskogo-litsa-na-imya.
html

% 'nopruase I'. KOpuauueckue nuua B MEXIYHAPOJHOM 4acT-
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aBTOMATHYECKOro NPH3HAHHSA HE MOXKET ObITh IpHMeE-
HeH, €CJIH MHOCTPaHHOE IOPUANYECKOE JIKLIO B CBOEH
HEATENBHOCTH NMPOTHBOPEYHT TpeboBaHMAM CT. 5
«[TyGnHYHBIA TOPAIOK», HATIPUMED, €CNH OpraHH3a-
L{MOHHAA CTPYKTYPa U NMOPAI0K 1eATEebHOCTH FOPHIH-
4eCKOro JIHIa MPOTHBOPEYAaT «OCHOBHBIM MPAaBOBBIM
npuHUHnam I'pysuny.

B ['py3uu He neiicTBYIOT kakue-In0o crieliHanbHble
[paBUIa 1S FOPHAHYECKHX JIHL, CO3IaHHbIX C HHOCT-
paHHBIM y4acTueM. Peructpaumio ¢punmana (npeacra-
BHTEJIBCTBA) HEKOMMEPYECKOIO KPHIAHYECKOTO 1A
HHOCTPAHHOTO TOCY1apCTBA MPOH3BOAHT COOTBETCTBY-
JOLLIMF HAJIOTOBLIH OpPraH M0 €ro MEeCTy HaXOKIEHHA.
3aKOHOIATEJILCTBO HE BBOAMT Kakoro-nubo 3anpera Ha
y4acTHE HHOCTPAHHOI'O IOPHAHYECKOr0 JIHLA ITPH OCHO-
BaHHH IOpHIHYeckoro Hua B I'pyzun. HuocTpanneie
IOpHIHYECKHE JIHLA MOT'YT NpHoOpeTaTh 3eMellbHble
YYacTKH, 3AaHHs H Apyroe umyiiectro?.

TepMuH «IH4YHBIH 3aKkoH» B 3akoHe I'py3uH He
ynotpebnserca. Crares 24.2 3akoHa ycTaHaBIHBaET,
4TO NPaBOCNOCOOHOCTE M leecnocoOHOCTE IOpHIHYeC-
KO0 JIHIIA ONPENeNA0TCA PaBOM CTPaHBI, T11€ Opra
yIpaBIeHHs IOPHUIHYECKOro JIHLA HMeeT (pakTHuec-
KO€ MECTO HaXOXIeHHA. DTOT MOPANOK MPHMEHAET-
Ci U B OTHOLIEHHH (uIIHana FOPHIHYECKOro JIHIA.
CneuuanbHbli nepeyeHb BOIPOCOB JTHYHOIO CTATYTa
B 3aKOHe OTCYTCTBYeT. B OTHe/ibHYIO HOPMY Bblje-
JIEHBI TOJIBKO BONPOCH ()HPMEHHOIO HAMMEHOBAHHA
IOPHAHYECKOr0 JNHLA (OTHOCALIHECH K €ro JIHYHBIM
HEHMYUIECTBEHHBIM [IPaBaMm), KOTOPHIE PErYIHPYIOTCA
IpaBOM CTPaHBI, TJe ero OpraH ymnpapleHHS HMeeT
dakTHYECKOE MECTO HAXOXKACHHA. AHANOrHYHBIM
obpa3om pemaroTcs BONpockl GHPMEHHOTO HAHMMEHO-
BaHHA (uIHaNa IOpHAHYECKOro auua (cT. 26.2).

B cOOTBETCTBHH C TOCIIOACTBYIOMIEH B TPY3HHCKOH
MpaBOBOH Hayke KOHLEINILHEH, UeNb OPHIHYECKO-
ro JIMLa KaKk HOPMAaTHBHO-MPaBOBOIl KOHCTPYKIHH
—TOCPEACTBOM 3TOr0 MO3HTHBHO-IIPABOBOIO MOHATHSA
B IIPAaBOBBIX OTHONIEHHAX MOTYT NMPHHHUMAaTh y4ac-
THE OpraHM3alHOHHbIE 00pa3oBaHHs, BO3HHKILIHE B
pesyneraTte 00beAMHEHHA JtONEH HIIH MMYILECTBA
ans onpenenennoi uenu. Cratea 24 'K I'pysuu naer
3aKOHOJATENbHY0 Ae(HHHLIHIO IOPHIHYECKOr 0 nLa:
HOPUIHYECKOE NTULO NpeacTasiseT coboi co3naHHoe
N7 IOCTHXKEHH s Onpe/elIeHHOH LieH OpraHH30BaH-

HoM npase // Yenosek u Konctutyums. 2005, Nel.

7 Xy6ya I, 3apanaus T. IOpuanueckne nuua B npase [py3un
/1 http://www.cac-civillaw.org/beitraege/jur-per-geo.ru.rtf

Hoe obpaszoBaHHe, uMerollee cOOCTBEHHOE HMYILEC-

TBO, KOTOPbIM OHO HE3aBHCHMMO OTBEYAET 10 CBOHM

oba3aTenbCcTBAM, MOXKET OT CBOEro HMEHH npuob-

peTaTh npaBa W 0043aHHOCTH, 3aKJIIOYaTh COEIKH H

BBLICTYIATh B CY/I€ HCTLOM M OTBeTYHKOM*E. OCHOBHBIE

37eMEHTHI AaHHON AeGUHHLIHH MOTYT OBITE HCMOMb-

30BaHbl 1J14 ONpe/ielieHHs BONPOCOB JIMYHOTO CTaTyTa

IOPUHYECKOro JIHLa (MepeYeHb MPUMEPHBIH):

1. cTaTyc opraHM3alHH B KayeCcTBE HPHANYECKOrO
nuua;

2. COOTBETCTBHE HOPMATHBHO-TNIPAaBOBOH KOHCTpPYK-
LMK FOPHAHYECKOro JHIA ero HesiM;

3. BOMpPOCH! HE3ABUCHMON HMYILECTBEHHOI OTBETC-
TBEHHOCTH IOPHANYECKOTO JIHLA;

4. cyulecTBOBaHHE OPraHH30BaHHOTro 0Opa3oBaHHs
B TEUYEHHE JUTHTEIBLHOIO CPOKa, a He 11 JOCTH-
JKEHH s OJJHOKPATHOMH LIEJIH;

5. TpeboBaHHa Kk 3Haky cobOcTBeHHOTO
HaHMEHOBaHM;

6. BO3MOXHOCTH OT CBOEro MHMEHH npuobperaTh
npapa ¥ O6pate Ha cebs 0043aHHOCTH, 3aKIIIOYATh
CHENKH, OBITH HCTLIOM H OTBETYHKOM.

Cornacuo ct. 39 K I'py3uu B yacTHOIpaBOBBIX OT-
HOLIEHHAX MOXKET NPHHHMATh y4acTHe 00benHeHHE
nun 6e3 co3gaHus HOPHIAHYECKOro JHLA (HanpuMep,
HE33aperHCTPHPOBAHHBIH COI03).

Ha nmocTcoBeTCKOM NPOCTPAaHCTBE IPY3HHCKHH
3aKOHOJATENlb MEpPBbIM (HCKIO4as cTpaHbl banTuu)
0TKa3aJics OT HCTIONb30BaHU A TEOPHH HHKOPTIOPAIUH,
npeaioxkeHHoH B MoensHOM rpak JaHCKOM KOZeKce
nns ctpad CHI™. B 3akone ['py3un 3akperieH npH-
HIUT peanbHOi (3 (ekTHBHOI) OcennocTH, onpee-
J15IeMOH 10 MECTY HaXOXAEHHsA OCHOBHBIX OPraHoB
yIpaBeHHA HJIH OCYIUECTBJIEHHA XO3AHCTBEHHOMH
nestensHocTr®. Takoe peireHHe NTHIIHHI pa3 mon-
YEepPKHBAET MOCIEN0BaTeNbHY 0 OPHEHTHPOBAHHOCTH
rpy3uHcKoro sakonozaarens Ha MUII I'epmannu®.

* Xybya I, 3apanaua T. Yka3. coy.

* Mopens 4actn Tpetbeil ['K «MexkayHaponnoe yactHoe
Npago», ABMAKOIIAACA PEKOMEHAATENBHEIM 3aKOHOMATENbHEIM
aktom ans ctpad CHI, npunsita Ha cenbMoM niaeHapHOM
3acenannn Mexnapnamentckoil Accambneu rocynapcTts

— yuactuukoe CHI™ 17 deepana 1996 r. Cm.: 3pexor B.I1.
MexayHaponHoe yactHoe npaso: Yuebuuk. M., 2004. B 2005
r. npumepy [py3un nocnenosana Ykpaunna — ct. 25 3akona
Yipanne o MYTLL

“ Kypawkus B.B. Yka3. cou.

*'URL: http://www.allpravo.ru/diploma/doc2 1 p6/instrum3485/
print3488.html
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B cBA3H ¢ NaHHBIM pelieHHEM B POCCHIHCKOH
JOKTPHHE BHICKA3BIBAllOCh MHeHHe, uTo «['py3us
apnsaercs yieHom CHI 1 Tak MM HHa4Ye OPHEHTHPO-
BaHA B CBOEH MEX/YHapOJAHOH H BHELIHE3KOHOMH-
YECKOH aKTHBHOCTH Ha rocymapctBa — uyneHsl CHI
3akpernieHue JAaHHOTO KPHTEPHs, OTAHYAIOLIEr0Cs
OT OBOIIENpPHHATOTO Ha MOCTCOBETCKOM MPOCTPaHC-
TBE, B IPY3HHCKOM 3aKOHOJATENLCTBE 0OA3amMeNbHO
YCJIOXKHHUT paboTy kKak rpy3HHCKHX CY/I0B, TaK H CYJIOB
apyrux rocynapcts — uynero CHI,, paccmarpupato-
IIHX CHOPBI C Y4aCTHEM IOPHAHYECKHX JIML, HMEFOILIHX
oducel B ['py3un M 3aperucTPHPOBAHHBIX HA TEPPH-
TOpPHH Apyroro rocynapctea — unena CHI... Tlpu
OCYLIECTBJEHHH HOPMOTBOPYECTBA B KOJJIH3HOHHOM
chepe uenecoobpasHO yUHTBIBAT ONpeesieHHbIe 06-
CTOATENBCTBA, KOTOPbIE MOTYT MOBIHATH Ha MpOLEce
npaBonpuMeHeHHs. CX0XECTh CHCTEM KOJUIH3HOHHOTO
npasa ctpad CHI" MoxeT npHHECTH Te Xe MII0ALL, 4TO
M YHH(HKALIHA MATEPHATBHO-TPABOBBIX HOPM, — €JIH-
HO0Opa3Hoe pa3pelieHHe OHHAKOBLIX IOPHAHYECKHX
CHTYaLHi B pa3HBIX I'OCYJaPCTBAX M BHITEKAKOLIYIO OT-
croia ctabunsHOCTE TOproeoro obopora. bonee toro,
o0mMi MoAXoa K KOJUIH3HOHHOMY PEryJHpOBaHHIO
SBJIAETCS BaXKHBIM YCIOBHEM /151 B3anMooboraniar-
mux 06MEHOB Ha YPOBHE TOKTPHHBIN.

B cnyuae paccMoTpeHHsd cropa, Kacaroulerocs
onpeneneHHs MPaBOCYOBEKTHOCTH OPHIHYECKOTO
JIMIA, 3apErHCTPHPOBAHHOTO B ['py3HH W HMeKOLIETO
oduc B Poccuu, B cyne I'pysun BosHukHeT npobiema

52 Toncteix B.J1. HOpMbl HHOCTPaHHOTO NIpaBa B MEXKAYHAPOA-
HOM yacTHOM npase Poccuiickoi ®enepanmn: [luc... N0OKT.
1opua. Hayk. M., 2006. B cBsi3u ¢ nocneiHUM yTBEPHKACHHEM
x0Tenock OBl OTMETHTE, 4TO Tpy3HHCcKas nokTpuHa MUII npak-
THYECKH HEW3BECTHA B POCCHACKOH IOpUCnpyaeHuMy. B vact-
HocTH, B 2000-x rr. B ['py3un onmyOnHKOBaHBEl HECKONIBKO Mac-
wtabueix kypcos no MUIIL, Hanp.: Gamkhrelidze. Introduction
to International Private Law. Tbilisi, 2000; Liluashvili.
International Private Law. Tbilisi, 2001; Gabisonia. Georgian
International Private Law. Thilisi, 2006. B 1o xe Bpemsa pabotsi
poccuiickux asropos (JL.I1. Anydpuesoii, E.A. Bacunbesa,
H.HW. Mapeiwesoii, A.I. CeetnaHopa) nocTosHHO YNOMHHA-
10Tca B pabotax rpy3uHckux yuensix. Cm., nanp.: George
Svanadze. Recognition of foreign judgments in Georgia: Is

the Recognition of foreign judgments in Georgia predictable?
(Comparative analysis); Devi Khvedeliani. Kollisionsrechtliche
Probleme der testamentarischen Erbfolge nach dem
georgischen Internationalen Privatrecht // http://www.google.
ruurlsa=t&rct=j&q=internationales%20privatrecht%20in%?2
Ogeorgia&source=web&cd=16&ved=0CFsQFjAFOAo&url
=http%3 A%2F%2Fwww.cu.edu.ge%2Fdata%2Ffile_db%2FPre
sentations%2FDevi%2520
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00OpaTHOI1 OTCBIIKH, @ TAKXKe MpobsieMa «XPOMaOLIH X
OTHOIUEHHH, MOCKOJNIbKY POCCHHCKHH W I'DY3HHCKHI
CyIbl IPUMEHAT pa3Hble NPABOMNOPALKH IJj1i PEry-
JMPOBAHHA JaHHOTO OTHOUWeHHA. OpPHIrHHaJIBHOCTE
TAKOro pellieHHs H ero NPUBI3aHHOCTD K I'PY3HHCKOH
MoUBE ABNAIOTCA BeCbMa CIIOPHBEIMH. MeHee «OpHTH-
HaJIbHOE» pelleHHe, aHaJOTHYHOE MOJIENsAM APYTHX
ctpad CHI, morsio Obl nprBecTH K BIpabOTKE €1HHOI
cynebHO NpakKTHKH H HHTEHCHQHKALIMH HHTEr paLu-
OHHBIX H YHU(PHKALHOHHBIX MpoLeccoB™.

Ilpu BeIDOpE 3aKOHOAATENEM BapHaHTa MPHBA3ZKH
DoJbLIOE 3HAYEHHE AOJIKHO MTPHOOpEeTaTh yixe HMel-
1eecs KOUTH3HOHHOE peryJIHpOBaHHE B CTpaHax, siBIf-
FOLLHXCS OCHOBHBIMH MEXAYHAPOIHBIMH MapTHEPAMH
naHHoro rocynapctsa. Obuiuit Teauc MmoxxHo chopmy-
JIHPOBATH cienyromum obpazom: «Eciu cocennme ro-_
CyIapcTRa NPUAEPKHUBAIOTCA €IHHOI O KOIH3HOHHOTO
KpPHTEpHS, KelaTelbHO B HAIlHOHAJbHOM 3aKOHOMa-
TENIECTBE TAKKE 3aKPEeNUTh 3TOT KpUTepuiin. Ocobdoe
3HA4YE€HHE ITO UMEET U1 MaJIbIX CTPaH, BBIHY K IEHHBIX
OrpaHHYHBAaTh CBOIO FOPHCIHKIIHIO H IECTBHE CBOETO
npaea B cuiy O6nm3ocTH ¢ Gonee CHIBHBIM COCEIOM.
3akperneHHe B IBYX TECHO CBA3aHHBIX CTpaHax pas-
JIHYHBIX KOJIJIM3HOHHBIX KpUTEpHeB OyIeT NOCTOAHHO
CTaBHTb Iepe] CyAaMH pa3HoobOpasHble npobnemMsr*.

OnHako Ha AaHHBLIH MOMEHT NPaKTHKA NOATBEP/H-
J1a U3HA4YaJlBHYIO MPaBOTY IPY3HHCKOIO 3aKOHOAATEN,
OTHABIIEro MPEANOYTEHHE E€BPOMNEHCKOH cHCTeMe
KOJUTH3HOHHBIX noaxonos. B 2008 r. I'py3us Beiiia u3
CHT, ee 5KOHOMHYECKHE H MOTHTHYECKHE OPHEHTHPHI
— 310 cTpanbl EC u CIIIA. B rpy3uHCKOH NOKTpHHE
npapa npamo nopuyepkupaetca: «OQHONM W3 TTaBABIX
ueneid ['py3uu ABnseTcs MHTErpalus B 3aNagHYIO
MpaBOBYO KYNIBTYpPY, FAapMOHU3ALHA H YHHDHKALHA
NpaBpoBOi cHcTemsl ['py3HH B COOTBETCTBHH C MEXK-
JNYHapOJIHO-NpPH3HAHHLIMH TIpHHIHNaMH. C onHOMH
cropoHsl, CIIIA cuutaercs nanbonee BaXKHbIM MOJIH-
THYECKHM H JKOHOMHYECKHM napTHepom ['pysum, ¢
JApyroi ctoponsl, ['epManus, KpynHeHas SKOHOMHKA
EBporsl, siBiseTcs rmaBHbBIM napTHepom [py3um B
cdbopMHpOBaHHH HOBOIO 3aKOHOATENLCTBAY . MUexons

3 Cm.: Toneteix B.J1. KonnnsuonHoe perynnposasue.
[IpoGneMbl TONKOBaHHA M MPUMEHEHHA pasgena VI yacTu Tpe-
Teeil [K PD.

* Tam xe.

% George Svanadze. Recognition of foreign judgments in
Georgia: Is the Recognition of foreign judgments in Georgia
predictable? (Comparative analysis).
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{3 HBIHELHHUX peainii, 3aKpennenre B 3akoHe [ py3uu
BOCIIPHHATOIO B NMNOAaBJAWLIEM GONIBLIHHCTBE EBPO-
refCKHX TOCYNapCTB KPHTEPHS OCEIIOCTH TMOJIHOCTBIO
COOTBETCTBYET NPAKTHYECKOH 11e1ecoo0pa3sHOCTH.

HecMmotpsd Ha 10, uyTo 3akou ['py3un o MUII B ka-
yeCTBE OCHOBHOTO KPHTEPHUSA AEKJIapHPYET NPHHLHI
«KHTENbCTBAY, NPaBOCNOCOOHOCTE HOPHAHYECKOTO
HM1a BO3HHKAET C MOMEHTA €ro perucTpaumu M
npeKpallaeTcs B MOMEHT PErHCTPallii 3aBepLIeHH
ero aukBuaaunu (u. 4 cr. 25 I'K Ipysun)®. Takum
00pa3oM, perucTpauus IPHIHYECKOro JIHLA HMeeT
3HA4YEHHE PELIALOIIETO OPHAHYECKOTO (haKTa 114 BO3-
HHKHOBEHH A W JIHKBHALHH IOPHIHYECKOTO JIHIIA.

MecTo HaXxOXkAeHHs HPHIHYECKOrO NHIa Onpe-
nensercs c1. 26 T'K I'py3uu — 3To MeCTO HaX0XKIeHHS
ero aJMHHHcTpanuu (npasnenusn). KOpuanuyeckoe
JHIO0 MOXKET HUMETh TONBKO OJHO MECTO HAXOKAEHH A
(ropuauyeckuit agpec). JIpyroe MecTo HaxoxaeHHs
HOPHIHYECKOT O JIMIA CYUTAETCA MECTOM HAXOM AEHUS
ero ¢gunuana. Ilo yrBepauBiieMycs B rpy3MHCKOM
npase B3TJIANY, IOPHIHYECKHH aJpec MpencTaBiseT
coboi onpeneneHHYIO HHAHBUAYaTH3HPOBAHHYIO
TEPPHTOPHIO, KOTOpas A0KHA OBITE IpejICTaBlIeHa B
ropoiax yJHIaMH H COOTBETCTBYIOLUIHMH HOMEPAaMH,
MPH 3TOM YJIHIEI H HOMEPA J0JDKHBI OBITh YCTAHOBJIE-
Hbl TOCyIapcTBOM®’.

Ecnu ropuauyeckoe JHIO y4acTBYET B 3aKIIO-
YEHHH JOroBOpa, OHO HE MOJKET CChLIAThCA Ha Orpa-
HHYEHHE TeX MOTHOMOYHH N0 MPeACcTaBUTEIbCTBY
CBOHX OpPraHOB WIH INpPENCTaBHTENEH, KOTOPLIX HE
CYILIECTBYET B MECTE AE€ATENBbHOCTH APYTOi CTOPOHBI,
y4YacTBYIOIIEH B IOTOBOpE, HITH B CTPaHe ee 00bIYHOro
MECTa HaX0XJAEHHA U O KOTOPBIX TAKOH JpYroi cTo-
POHE N0roBOpa He OBIJIO H He MOIJIO OBITH H3BECTHO
(ct. 31.2). Takum 06pa3om, 1ist ONpeaesIeH s TIOJTHO-
MOYHH IOPHINYECKOTO JHLA N0 MPEJCTABUTENLCTBY
MPHOPHTET UMEIOT NPAaBOBLIE HOPMBI, OTHOCALIHECH
K o0cTosATeNnbCTBAM KOHKPETHOrO JieJla: HAa CBOIO
HeeecrnocobHOCTE M0 HHOCTPAHHOMY TPaBy MOKHO
CCBIIATHLCA TONBKO, EC/IH JIPYras CTOPOHA, Y4acTBYy-
Hulas B J0rOBOPE, MPH €ro 3ak/IH4YeHHH 3Hala HIIH
nomxHa Obia 3HaTh 06 3TOM®.

* Cm.: Gabisonia. Georgian International Private Law. Tbilisi,
2006.
¥ Xy6ya I'., 3apanaua T. Ykas. cou.

* KommenTtapwmii k Ipaxnanckomy konekcy Poccuiickoit
®enepauun. Yacts Tpetha (noctareiinwiii) / Ots. pea. JLIL
Anydpuesa // hitp://ex-jure.ru/law/news.php?newsid=1227

B 3akoHe ['py3uH OTCYTCTBYIOT HOPMBI, peryJiH-
PYIOLIHE CTATYC FOCYAAapCTBa U MEXKAYHAPOAHBIX Op-
rauusauui kak cybsexkros MUIL. DTo npencrapnser
coboit cepre3Hblil Mpoben NaHHOro HOPMAaTHBHOTO
axta. Ilpu stom cratyc rocyaapctea 8 MYIT mox-
HO OTMpeneNnuTh Ha ocHoBaHMM Konctutyuun u 'K
I'py3un. Crates 24.4 'K I'py3un ycraHaBnupaeT, 4To
rOCYJapCcTBO H €AHHMLBI MECTHOIO CAMOYTIpaBJIeHH
(ropuauyeckue nuLa ny0aHYHOro npaga) y4acTBYIOT
B IPaX<JaHCKO-TPAaBOBbIX OTHOLIEHHUAX Ha TeX JKe 0C-
HOBaHHUAX, YTO IOPHAHYECKHE JIHLIA YaCTHOTO IpaBa.
[Tepen KoncTHTyuHOHHEIM cyaom ['py3un yxe 6bin
MOCTaBJIEH BOMPOC PaBHOMPAaBHS PHAHYECKHUX JTHIL
4YaCTHOrO Mpapa U rocyaapcTBa Kak y4acTHHKA 4acT-
HOMPaBOBBIX OTHOILIEHHHY.

B cBoem pemennn Konctutyumonusii Cyn
ormeTtun: «[log nmpusnanHoit u obecneyeHHOH
KoucTuryuueit co0CTBEHHOCTLIO MOApPa3yMeEBaETCH
YTBEPK/AEHHE €IHHOIr0 H paBHOIO [JIA BCEX Mpasa
cobecreennoctu. M3 nocrcopeTckux crpa I'pysus
— OIHO H3 MEpPBBIX FOCYAAapCTB, KOTOPOE 0TKa3aloch
oT ¢dopM cOOCTBEHHOCTH H, COOTBETCTBEHHO, OT
HHCTHTYTa NPHUBHIIETHPOBAHHOTO COOCTBEHHHKA.
Takum coOGCTBEHHHKOM B COBETCKOH JI€HCTBUTEIIb-
HOCTH SABJISAJIOCE T'OCYJapCTBO. 3aJI0XKEHHas B CTa-
0 21 Konctutyuuu I'py3un uaes cobCTBEHHOCTH
B MPaBOBOM OTHOLIEHHH YPaBHHBAET rocyaapcTBO
Kak coOCTBEHHHKa ¢ ApyruMH coOCTBeHHHMKaMH. B
COOTBETCTBHH C 3THM C(HOPMHPOBAHO TDY3HHCKOE
rpaXcgaHckoe 3akoHoxaTenbcTBo. B wacTu 4 crathu
24 noporo I'K I'py3uu npencrapneHo BakHeimiee
MOJIOXKEHHE O TOM, YTO «TOCYJAapCTBO YYacTBYET B
rpa)1aHCKO-MPaBOBBIX OTHOLIEHUAX TAaK e, KaK
FOPHIHYECKOE JIMLO YaCTHOTO NpaBa». Y3aKOHEHHEBIH
MPHHIKAI PABEHCTBA JIKLL B YaCTHOMPAaBOBBIX OTHOMIE-
HHAX ypaBHAN rOCyIapcTBO C APYTHMH cyObekTamMu
3THX OTHOUIEeHUH»’. CKa3aHHOE MO3BOIAET YTBEPK-
naTh, 4TO K B oTHOIeHuAX cdeprl MUII rocynapcTeo
y4acTBYET HAa PaBHBIX OCHOBAHUAX C APYTHMH €ro
cybbeKkTaMH.

* Xybya I', 3apanamnsa T. Yka3. cou.

“ Koncruryunonsstii Cya I'py3un. Pewenns. 2005, Téunucu,
2006.
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Cpnenkwm (rnaea V)

Brinenenue KONIM3HOHHOTO peryiupoBaHue
CIIEJIOK B OTAENBHYIO IJIaBY M MOMELIEHHE 3TOH IJ1aBkl
[OCJIE HOPM, PErNIAMEHTHPYIOLIHX CTATYC JIHIL, TAKKe
JNEMOHCTPHPYET BIUAHHE HEMELIKOTO Noixoa (pasjes
Il Bonuoro 3akona k I'T'Y naseiBaetcs «IIpaBo ¢pusu-
YECKHX JTHL U caesioky). [Tonoxkenns rnaee 1V 3akona
['py3uu pacnpocTpaHsiOTCs Kak Ha OMHOCTOPOHHHE,
TaK W Ha JABYCTOPOHHHE (MHOTOCTOPOHHHE) CHENKH.
Ilon caenkamu rpaxaanckoe npaso I'py3un nonumaet
NpaBOMEpHOE AeHCcTBHE, BONeBOH akT: «Caenka — 310
OJIHOCTOPOHHEE, IBYCTOPOHHEE MJIH MHOTOCTOPOHHEE
H3bsABJIEHHE BOJIH, KOTOPOE HanpaBJIeHO Ha ycTa-
HOBJIEHHE, H3MEHEHHE HJIH NpEKpalleHHe MPaBOBbIX
otHoweHui» (cT. 50 'K I'py3umn).

Berynnenue chmenku B CHlly, ee HeHCTBHUTENb-
HOCThH B II€JIOM HMJIH INEHCTBHTENBHOCTh €€ OTHe-
JIBHBIX TOJIOMEHHH ONpPEeneNsloTCA MPaBoM CTPaHEI,
KoTopoe momkHO Ovo OBl OBITE MPHMEHEHO, eClH
OBl crenka wiu ee Kakoe-nubo MoNoKeHHe SABJISINCH
neicteuTenbHbiMH (c1. 27.1). Hopma ycranasnusaeT
«rubKy10» NPUBA3KY K 3aKOHY cyllecTBa (lex causae),
T.c. IPHMEHHMOE TPaBO onpenensercs no obuemy
cTatyTy caenku. 3akon I'pysuu (ct. 35) npexycmar-
PHBAET BO3MOKHOCTh H3MEHEHHA BEIOpaHHOrO IMpaBa
nocje 3akJlo4YeHns Joropopa. B rpy3unckoil nutepa-
TYp€ BbICKa3bIBAETCA MHEHHE, 4TO «C YYETOM JaHHOr0
obcTosTenscTBa POPMYIHPOBKA «IOJKEH ObLI OBITH
[IpMMEHEH» MOXKET MMETh pa3lIH4yHbie U CIIOPHBIE
TOJIKOBAHHSA MPH ONpeeNeHHH ACHCTBUTEIBHOCTH
cnenku. beino 6s1 6onee nenecoobpasHbiM ONPENEIsTh
NENCTBHTENBHOCTH CAENKH «TIPABOM, IPUMEHHMBIM K
JI0roBOpy»»°.

Crates 27.2 cooepXHUT HOCTATOYHO CIOKHYIO
aJbTEPHATHBHYO NMPHBA3KY, B COOTBETCTBUH C KOTO-
poOii JIMIO, JKenarollee N0Ka3aTh, YTO OHO He [aBalio
COIIacHs Ha 3aKJIFOYEHHE I0TOBOPA, BIIPaBe [0 3TOMY
BOrnpocy norpeboBaTh NPHMEHEHHs NpaBa CTPaHbl
cBoero o0bIYHOro MecTa HaxoxaeHHs. Takas cuTya-
LHA MOXET BOSHHKHYTh, ECJIH CYLIECTBYIOT 06CTOA-
TEJIbCTBA, BBH/LY KOTOPhIX ONpE/EIeHHE NOCNeACTBH I
AEHCTBUSA OHOW M3 CTOPOH BO BpEMS MEPErOBOPOB
MpH 3aKJKYEHHH [JOTOBOPA [0 NMPaBy CYIIECTBA OT-
HolleHHs MOxeT ObITh HeobocHoBaHHBIM. CTaThs 27.2
ONAThb-TAKH ONEPHPYET TYMAHHBIMH, KayuyyKOBBIMH
NOHATHAMH, HYXKJAaOUUMHCA B JOMNOJHHUTENbHOM

® [Nxananze T.H. Yka3. cou.
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TOJIKOBAHWH H CNOCOOHBIMHM MPHUBECTH K MPAaBOBOK
HEOIPEJeIeHHOCTH.

B poccuiickoit nutepatype oTMedaeTcs, 4To
coaepauuecs B HallHOHAJIBHBIX 3aKOHOJATENbC-
TBAaX MPEANHCAHHUA, KacalwllHecs HEMOCpeaCcTBEHHO
Npolecca BbIpaXXeHHA BOJICEU3BABIEHHS CyOBHEKTOB,
npeacTaBnaoT coboil ckopee HCKIIOYEHHE, HEKEITH
MpPaBHIIO, H B MEXKIYHAapOAHBIX OrOBOpax OTCYTC-
TBytoT. Ctates 27.1 3akona ['pysuu, npeaycmarpu-
Balomias, 4To BbIOOp MpaBa yyacTHHKaMH MpaBOOT-
HOWIEHH S J10JDKEH ObITh 000CHOBAHHBIM M0 YIPO30i
OCIMOPHMOCTH COralleH s, OTHOCHTCS K YHCITY TAKHX
HEMHOTO4YHCIEHHBIX HOPM®.

B crartee 28 3akpenieHa reHepalibHas KOJJIH-
3MOHHAA NMpPHBA3KAa K NPEJCTABHTENBbCTBY B CHEINIKE
— aBTOHOMMs BOJIH cTOPOH (cT. 28). DTO BNONHE ecTec-
TBEHHO, NOCKO/IbKY OTHOLLIEHHA MPENCTaBUTEIbCTBA
odopMIAIOTCA IOrOBOPOM, a cBOGOIHEIIH BLIGOP NpaBa
CTOpPOHAMH JIOrOBOpPa — YHHBEPCAJIBHBIH IPHHLIHII
MUII. INpumeHeHHe HHBIX KOJJIH3HOHHBIX HAyall
BO3MOYKHO TONBKO, ECITH IPH MPEJCTABHTENbCTBE
B CJIeJIKE CTOPOHBI HE COrJacOBaJH KOMIIETEHTHBII
npasonopaaok. OnNHaKo eciH rOBOPHTH O Tpemenax
neficteus lex voluntatis, TO rpy3HHCKHH 3aKOHOAATEN b
OTHOCHT BOIIPOCHI MPEICTABUTENBCTBA MO CHAEIKE K
371EMEHTaM, KOTOPble MOTYT ObITh MPHCYIUH IPAKTH-
YeCKH J11000MY NPaBOOTHOIIEHHIO ONPEAEIeHHOTO
Buaa. OOBIYHO KOMTIETEHTHOE MPABO JUIS TAKHX «I10C-
TOSIHHBIX)» BOMPOCOB YCTAHABIMUBAETCSH MOCPEACTBOM
MPUMEHEHHS HMTIEPATHBHBIX KOJITH3HOHHBIX HOPM®.
I'py3uHCKHI 3aKOHOIATEIb, OTIPEAEIAS KOJUITM3HOHHOM
pPEeryiHpoBaHHe OTHOIIEHHH NpeCTaBUTENLCTBA, M0-
L€l 0 NyTH pa3paboTKH CI0KHBIX a1bTePHATHBHBIX
COTMO/IYMHEHHBIX HOPM.

CybcunapHoe npaBo neppoii CTeNneHH — 3TO pa-
BO CTPaHBbl, I/I¢ IPEJCTABHTENb OCYIIECTBISET CBOK
nearenbHocTh. CybcHaHapHoe NpaBo BTOPOi CTENEHH
—NPH OTCYTCTBHH MeCTa AeATENLHOCTH NPECTaBUTE-
215 IPUMEHAETCA NPaBO €ro 00bIYHOTO MecTa HaXoXK JIe-
nua. Cybeuanaproe npaBo TpeThei CTENEHH — MPaBo
MECTa OCYIECTBIIEHHA MpeACcTaBHTENEeM KaKoro-11nbo
NEACTBHA 110 I0OTOBOPY. DTO NPaBO NPUMEHAETCH, ECIIH
CO CTPaHoOii, B KOTOPOH MPEeACTABHTENb OCYLIECTBHII
KOHKpETHOE JIEHCTBHE, CYUIECTBYET TECHas CBA3b.

*? [lokpoeckan A.b. Cornauenue o npase, npUMEHHMOM K
4ACTHONPABOBBIM OTHOWIEHHMAM, OC/IOKHEHHBIM HHOCTPAHHBIM
anemenTom: [lnc... kaua. wpua. nayk. M., 2006.

%3 Tam xe.
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[aBHBIMH NMPOABIEHHSAMH TAaKOH CBA3N ABNAETCH
HaJH4YHe Yy NPEACTABHTE/A MIIM TPETHEr0 JIHLA MeCTa
[eATeNbHOCTH HiIH 0OBLIYHOrO MecTa HaXOKAeHHs B
COOTBETCTBYIOLIEM IOCYIapPCTBE.

KonnusHoHHoe peryinpoBaHie BOpocoB GopMbl
CIENTKH ABJIAETCA YPE3BbIUaiHO noApoOHbIM (cT. 29); 1
10 CTPYKTYPE, H 10 CONEPIKAHH IO IaHHAA HOPMa npejl-
crapnseT co00H NMpakTHYECKH MOJIHYHK PEeLeniuHio
ct. 11 Bpoanoro 3akona k I'T'Y. PacnpocTtpanennoe
H B MEXIYHapOJHOH MpakTHKE HCNOJb30BaHHE
MHOIOYHCIEHHBIX PABHO3ZHAYMUMBIX aJibTEPHATHB
B pElICHHH Bonpoca o dhopMme CAeNKH HALENeHo Ha
NOOLIPEHHE BONEH3BABICHHS CTOPOH H, B KOHEUHOM
HTOre, — Ha NOCTHXEeHHE CTaOMIBHOCTH B I0rOBOPHBIX
oTHOmEeHHA X,

B cootetcTBHH co cT. 29.1 3akona I'py3un popma
clelIKH OmpefenseTcs NMpaBOM MecTa ee 3akjde-
HHs, WIH MPAaBOM CTPaHbl, KOTOPOE MpPHMeHseTCH
B OTHOLUEHHH MpeJMeTa CAEJIKH (3aKOH CyLIecTBa
OTHOUIEHHA). B rpy3HHCKOH HOKTpHHE OTMeuaeTcH,
4TO B CNy4ae OTCYTCTBHS MPAMOTO H YETKOTO BOJIEH-
3bABJIEHHS CTOPOH O TPaBe, IPHMEHHMOM K MPEIMETY
CHENKH, N5 CYAa, KOTOPHIH OKOHYATENbHO NOJIKEeH
PELIHTD IaHHBIH BONPOC, MOXET OKA3aThCs CIOKHBIM
ONpeJeIiTh KOMIETEHTHOE MMPaBO TOJbLKO Ha OCHO-
BaHHMHM npeamera caenku®. Eciu 1oroBop 3akitoueH
MEXIY JHUAMH, HAXOAAUHMHUCA B Pa3HBIX CTpaHax,
dopma cmenku cuuTaeTcs cobIIOAEHHOM, KOraa OHa
cOOTBeTCTBYET TpeGOBaHHAM TpaBa OJIHON M3 CTpaH
o hopme clenKu.

Ecnu cnenka 3akiroueHa yepes NpeicTaBUTENs,
TO MECTOM €€ 3aKJI0YeHHs CYHTAeTCs CTpaHa, rje
HaxoaHuTCa npenctapurtens (cr. 29.2). Ilockonbky
3akoH omepupyeT paszHoOOpa3HBIMH MOHATHAMHM
— Pe3HIEHILHS, MECTO KHTEJIBCTBA, 0OBIYHOE MECTO
HaX0X/IE€HH, MECTO OCYIIECTBICHHS HEATEeNbHOCTH
— TO JOCTATOYHO TPYAHO ONpEAeIHTb, UTO HMEET B
BHIY KOHCTPYKLMS «CTpaHa, r/le HaXOOWTCA Mpe-
CTaBHUTENbY». [[pHHHMas BO BHUMaHHE Mpeanucanis
CT. 28, MOXKHO MPEAIONI0NKHTE, YTO [0 OUEPEIH MOKET
NPHMEHSTHCA NPaBoO:

l. MecTa OCywmwecTBNEHHSA AEATENbHOCTH
fpeacTaBuTeN

2. ero 0OBIYHOrO MECTA HAXOMXKICHHS;

3. MecTa OCyUIeCTBIEHHS NPEACTaBUTENEM KAKOro-

K00 JIeHCTBHSA N0 AOTOBOPY.

* Mxananse T.H. Via3. cou.

“ Tam xe.

B oTHOmenun popmMel caenok, NpeaMeToM KOTO-
pbIX ABJISIETCA MPABO HA 3EMEJIbHbIH Y4aCTOK, HECMOT-
pA Ha MECTO 3aKJIKOYEHHA OOroBOpa H ﬂCﬁCTByl{)mee
TaM Mpapo, NpUHMEHAKTCA HMIIEPATHBHLIE TIPABOBLIE
HOpPMbI CTpaHbl MECTA HAXOWIOEHHA 3EMEJIBHOTO
yuactka (cT. 29.3). CnenyeT noq4epKHyTh, YTO B JaH-
HOM cJlyuyae pedb He uaeT 00 o0sa3aTeNbHOM npHMe-
HEHHH [IpaBa MECTa HAXOXKIACHHA HEABHKHMOCTH.
['py3unckuii cya o6g3aH NpUMEHATE TONBKO HMIIE-
PaTHBHbIE HOPMBI TAKOTO MPaBa, Kacaroluecs GopMbl
chesiku. B cnyvae ux OTCYTCTBUS AEHCTBYET MpPaBO
MecTe 3akitdeHns caenku. Crenka o BOBHHKHOBEHHH
npapa Ha Belb WIIH PACTIOPSAYKEHHH 9THM ITPABOM CYH-
TaeTcs 3aKAoUeHHON ¢ cobmogenneM GopMel, ecinu
oHa no ¢opme cOOTBEeTCTBYeT TpeboBaHHAM Mpasa,
KOTOpO€ MPpHMEHAETCA B CBA3H C NPaBOOTHOIEHHAMH,
NOpOXAAOUIHMH IIPEAMET CHEIKH, T.€. YHHTBIBAETCA
obumii cratyT coenkH (ct. 29.4).

JlaBHocTe TpeboBanusa omnpepensiercs no /ex
causae, T.e. KOMIIETEHTHBIM ABJISETCA NIPaBO CTPaHBbI,
MpHUMEHSEeMOe B OTHOILIEHHH 3Toro TpeboBaHus (CT.
30). CocTraBnsiomne NpaBOOTHOLIEHHA, NTOTYHHEH-
HEIE NEHCTBHIO KOJITH3HOHHOH MIPHBA3ZKH lex causae,
YCIIOBHO MOXHO pa3JIENHThE HAa ABE CaAMOCTOATEIb-
HBI€ Tpynnbl: 1) 371€MEHTHl pa3sJIHYHBEIX COCTAaBOB,
npeacTtapigioute coboi «norpaHu4YbLe» CTATYTOR;
2) 4aCTH CaMOCTOSTENbHBIX HHCTHTYTOB, HOPMBI KO-
TOPbIX MOTYT OBITH HCIIOJIB30BaHbI IIPH Pa3spelieHHH
Mo CYWECTBY BONpOCa, CBA3aHHOTO C MPpaBOOTHOIIIE-
HueMm. [Ipu 3TOM BTOpas rpymnna 4acTHYHO MOXET
COBMNajaTh C rpPyNIoi 3J1eMeHTOB, NMPHCYIIHX BCEM
MpaBOOTHOIIEHUAM (HallpUMeEp, MPENCTABUTENLCTEO),
M peryiMpyemMsix nocpeactsom lex voluntatis. Y1 Bon-
pOChl HCKOBOH NaBHOCTH, H BONPOCHI YCTYIIKH Mpasa
TpeboBanu (cT. 37 3aK0oHa) rPY3HHCKHHA 3aKOHOAATEN b
MO3HUHOHHPYET KaK YaCTH CAMOCTOATEJIBHBIX HHCTH-
TYTOB, HOpMBbI KOTOPBIX MOTYT ObITH HCIOJIb30BAHBI
NMPpH pa3spelI€HHH Mo CYWECTBY BOMpoOCca, CBA3AHHOTO
C NpaBOOTHOLEHHEM®®,

BewHoe npago (rnasa V)

BosHHKHOBeHHE, H3MEHEHHE, NIEpPe/aya U [peKpa-
LIEHHE MpaBa Ha Bellb PEryJIHPYIOTCA MTPaBOM MeCTa
HAaXOKJIEHHs BelLIH. BeliHo-npaBoBele HOPMBI 3TOTO
npaBa MpUMEHAIOTCS U B TOM Cllyyae, KOraa B COOT-
BETCTBHH C KOJIIH3HOHHOW HOpMO# 3akoHa I'py3uu

“ Iokposckas A.b. Vika3s. cou.
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N0KHO OBITE TPHMEHEHO NMPpaBo APYTroil CTPaHbI.
Ecnu Benis, Ha KOTOPY10 BO3HHMKJIIO NPABO, 0Ka3a/iach
B IpYTOii cTpaHe, MOCNEACTBUA 3TOTO NMpPaBa MOAYH-
HAKTCA 3aKOHY CTpaHbl, Kyaa Opina BbIBE3€HA Belllb
(ct. 32). B nanHoii HopMe rpy3HHCKHI 3aKOHOAATENb
MPENNONKHI YPE3BbIHaliHO HECTAHAAPTHOE PELIEHHE!
MaTe€pHanbHbIE HOPMBbI BELLIHOTO NpaBa CTpaHbl MECTa
HAXOXKAEHHUS BELIH HMeIT 0e3yCIOBHBIH NPUOPHTET
M0 OTHOIIEHUIO K KOJUTH3HOHHBIM NPHBA3KAaM 3aKOHa.
Tlo-BuaHMOMY, peyb BCE-TAKH HIET HE O BCEX TAKHX
HOpMax, a TOJIbKO 00 HMNepaTHBHBIX.

IIpaBa Ha BO3AYIIHbBIE, BOIHBIE H KENE3HOL0POXK-
HbI€ TPAaHCIMOPTHbIE CPEACTBA MOAYHHAKTCA MPaBY
CTpaHbl, K KOTOpOH OHHM mpuHamiexart (cT. 33.1).
O4eBHIHO, TPY3UHCKHIT 3aKOHONATEb HMEET B BHY
CTpaHy, B 4eil peecTp 3TH Belly 3aHecensl. [Ipasa Ha
BEIH, IOMEILEHHbBIE B TPAHCIIOPTHEIE CPEACTBA, MO/~
YHHAKTCH MPaBy HX KOHEYHOr0o NMYHKTa Ha3HaA4eHHS
(cT. 33.2). 3neck peub HIET O «HAXOUALIEMCS B MYTH
IBHXHMOM HMymiecTBe» (res in transitu). K Takum
BELlaM TPAaJAHIHOHHO MPHMEHIIOTCA NPHBA3ZKH HeE
BEILHO-NPaBOBOro, a 0043aTeILCTBEHHOrO CTaTyTa.
I'py3uHckuii 3akoHOAaTENb NpeAnoYes NpUMeHEeHHe
3aKOHA MeCTa Ha3Ha4eHH BellH (B OTIHYHE, HAMPH-
Mep, OT POCCHHICKOro 3aKOHOAATeNs, KOTOPEIH ycTa-
HOBHII MPHBA3KY K 3aKOHY MECTa OTIpPaBIeHHs rpy3a
—m. 2 ct. 1206 TK P®D).

I'maBa V coctout BCcero u3 apyx crarei. Ilo cy-
IIECTBY, C €€ MOJOXKEHHAMH CcBA3aHa eue cT. 39 (mo-
melleHHas B rnaBy VI) o Tom, 4To cOBMeECTHBIE ITpaBa
JI0JIEBBIX COOCTBEHHHKOB PErylHpYIOTCS NPaBoOM
CTpaHBbl, Tie 3TH NpaBa cymecTBy0T. HopMel rnaest V
WMEIOT 9pe3MepHO 001Mii 1 abCTpaKTHBINH XapakTep.
I'py3uHCKHIl 3aKOHOAATENb HE ONMpeAeNus MOHATHE
BEIIHO-TPABOBOr0 CTATyTa, HE YCTAHOBMJI 1ae MpH-
MEDHBIH NepeyeHb BELHbIX [PaB, HE MPOIHCal, KaKoe
3aKOHOMATENbCTBO PETyIHpPYET MOMEHT mepexoja
npaga cobcrenHocTH. CaMblil raBHBII HEIOCTATOK
rnaeel V — OTCYTCTBHE MPAMOro yKasaHH#A, MpPaBo
KaKOH CTpaHbl OnpeaenseT NPHHANIEKHOCTb Bellei
K HEJIBU>KMMBbIM HJIH ABHXKHUMbIM. 113 cTaTbu 32 MmoxkeT
CHENaTh BBIBOJ, YTO AAHHBIH BONPOC PEryaHpyeTcs
MpaBOM MECTa HaXOKIeHHA Belun. Tem He MeHee,
KOJLTH3HOHHBIE BOMPOCH] BEILHBIX [PaB Ci1eJ10Bano Obl
yperyniuposarthk 0osiee aetanbHo M noapobHo.

B 3akone I'py3uu OTCYTCTBYKOT M HOPMEI O 3a-

LIUTE npaea COOCTBEHHOCTH H MHBIX BELIHBIX npas, -

XOTS BO MHOTHX COBpeMeHHBIX konupukaunax MYTI
YCTaHaBJIMBAETCA ClIELHATBHOE KOJJIH3HOHHOE pery-
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nHpoBaHHe MoAOOHBIX BOMPOCOB (Hanpumep, ¢T. 1123
'K Pecnybnuku bemapyce 1998 r.). BoamoxHo, 0Tkas
rPY3HHCKOr0 3aKOHONATeN s OT CMellHalbHOr0 KOJIJIH-
3HOHHOTO PErylHpOBaHH A CBA3aH C TEM, YTO pa3ies o
BewHoi 3awnte 'K I'py3Hu, HENnocpeacTBeHHO MOCBA-
IIEHHBIH 3aMMTE NPaBa cCOOCTBEHHOCTH, HE CONEPKHUT
OT[eNbHOr0 YNOMHHAHHA 00 HCcKe 0 TPH3HAHMK NPaBa
cOOCTBEHHOCTH (KCTATH TOYHO TakKas jKe CHTyalus
HMeEeT MECTO H B MaTE€pPHalbHOM, H B KOJUTH3HOHHOM
npaee Poccuiickoit @enepaunn)®’.

O6Gsa3aTtenbcTBEeHHOE npaeo (rnaea Vl)

I'naBa VI yctanapinBaeT KOJJIH3HOHHOE pEryiu-
poBaHHe BceX 0043aTeNbECTBEHHBIX OTHOWEHHH — U U3
JOroBOpa, H U3 3aKoHa. Tako# CTPYKTYPHBIA MOJAX0I
6nu3ok monenu Hemeukoro MYII — so Beognom 3ako-
He K I'T'Y pazgen V nocesmieH Bcemy 00s3aTenbCTBeH-
HOMY paBy B LIEJIOM, HO pa30MT Ha [Ba moapasien:
1) noroBopubie 00s3aTeILCTBEHHBIE OTHOLIEHHS; 2)
BHENOTOBOpPHEIE 00A3aTeNECTBEHHBIE OTHOIIEHHSA.
Cxoxee pewenue 3akpernieHo u B ¢T. 317 'K I'py3unu:
Jlis BO3HHKHOBEHHA 0043aTeNLCTBa HEOOXOIHUM 10T 0-
BOP MEXK/Y Y4aCTHHKaMH, KPOME TeX ClIy4yaeB, KOraa
0053aTe1bCTBO BO3HMKAET BCJICJACTBHE MPHUYHHEHHH
Bpena ([Ie/l1HKT), HEOCHOBAaTeIbHOro oboraieHsa uin
10 IPYTHM OCHOBAHHSAM, ITPEIYCMOTPEHHBIM 38 KOHOM.
Cratea 319 'K I'py3uu ycTaHaBnuBaeT, 4TO CyOBEKThI
YaCcTHOTO NMpaBa MOTYT B paMKaX 3aKOHa cBOOOIHO
3aKJ110YaTh JIOTOBOPEI H OMPENEATh CONEPKaHHE ITHX
noroeopoB. Hanuyke 10oroBopa 3akOHOAATENL CUMTAET
OJIHMM U3 HEOOXOAMMBIX YCIIOBHH /1J11 BOSHHKHOBEHH
obs3arenscT®.

Crarea 35.1 3akona I'py3un «Bribop npaBa cto-
POHAMM» 3aKpenseT reHepalbHY KOTH3HOHHYI
MpPHBA3KY BCEX NOTOBOPHBIX 00s13aTensCcTB — aBTO-
HOMHIO BONHU cTopoH. Onpenenenue npae u obsA3aH-
HOCTEi, BBITEKalUIHX W3 JOTOBOPHBIX OTHOLIEH M (B
YaCTHOCTH, TOTKOBaHHe, BBINIOJTHEHHE, IPEKpAILEHHE
JIOTOBOPOB, MOCNEACTBHA HX HENEHCTBHTENBLHOCTH,
nocleACTBHA HapylIeHHd 0043aTeNbCTB, B TOM YHCIIE
Npea0roBOPHLIX H MOCIEAOTOBOPHBIX) perysnpy-
IOTCS [IPABOM CTpaHbl, BBIOpaHHBIM CTOpoHaMu. B
OTe4YeCTBEHHOMH TIUTEPaType 0TMEYAETCH, YTO B 3aKOHE
I'py3uu chepa neHcTBHA 00A3aTENLCTBEHHOIO CTATyTa

7 Jliowns A.B. Fck 0 npu3Hanuu npaea cob6CTBEHHOCTH B 3a-
koHonartenbcTse Poccun u ctpan CHI™ /7 http://www.yurclub.ru

 [Ixananse T.H. Ykaz. cou.

;
)
|
{




MexayHapoAHble OpraHM3auMK U MeX/AyHapoaHoe YacTHoe npaso /

International organizations and international private law

NIOABEPIJIaCh YTOYHEHHIO C MOMOLIBIO ClIeLHATBHBIX
npaBononoxedHi®’. Takike BbICKa3bpiBaeTCsd MHEHHe,
4TO YIIOMHHaHHE B CT. 35.1 «nocneAcTBHI HApyLLIEHHS
0053aTENBCTB, B TOM YHCIE MPEAJOrOBOPHBIX H MOC-
JIeIOTOBOPHBIX» MpeacTaBifeT cob0H MaKCHMaiabHO
eTalbHYH KOHKDETH3allMI0 COOEp)KaHHA MpaBooT-
pouieHusn’’. Cnenyet n06aBHTE, YTO B COOTBETCTBHH
¢ 3aKOHOM BOINPOCH YCTYNKH npaBa TpeboBaHHA H
nepeBoja nonra (ct. 37) Takxke BXOAST B obs3aTenbe-
TBEHHBIH CTATYT OTHOLIEHHA™'.

OnHaxko B 3akoHe I'py3HH HET crielHanbHOI HOP-
MBI, Onpeaenaomuil 0643aTenbCTBEHHBIH CTATYT
NMpaBOOTHOMIEHHA; 3TH BONPOCH (MepeyeHb KOTOPBIX,
6e3ycIIOBHO, HMEET OTKPBITBIH XapakTep) BKIIIOYEHEL B
ob1ryto HopMmy o Beibope npaea. [Ipenacrasnsercs, 4To
Takoe 3aKOHOJATeIbHOE PELUCHHE HENb3d MPH3HATh
yaadHbeIM. Kpyr Bonpocos, cocTaBnsiommux obs3arTennb-
CTBEHHBIH CTAaTyT NPAaBOOTHOLIEHHS, ClIeA0Bano Obl
ouepTHUTh OoJlee NeTalbHO H BBLAEIHTE B OTACNBHYIO
Hopmy. Kpome Toro, Heo6XoqHMO OTMETHTSH, 4TO MO-
noxkeHHs cT. 35.1 noapaszymesatoT BeIOOp npasa ans
BCETO JIOTOBOPA B LIEJIOM H HE COIEpXaT YKa3aHHA O
BO3MOYKHOCTH BbIDOpa npaBa 711 OnpeaesieHHOH 9acTH
noroopa. B coBpeMeHHOM 3aKOHOAATENbCTBE IPYTHX
CTpPaH TaKas BO3MOXHOCTH YeTKO 3a()MKCHpPOBaHA
(nanpumep, ct. 1210 'K P®).

W B rpy3HHCKOH, H B POCCHHCKOH JNHTEpaType
OTMeYaeTcs, 4YTO 3akoH I'py3Hu npenycMaTpHBaeT
NPHHIUI BEIOOPa TpaBa CTOPOHAMH JOTOBOpA B IyXe
Pumckoit kousenunu EC 1980 r. o npase, npuMeHH-
MOM K IOTOBOpHBIM o0s3aTenscTBaM >, OnHako cT. 35.1
OT/IMYAeTCH OT aHAJIOTHYHBIX MoJokeHH i KoHBeHIIHH
—C 0J1HO}1 cTOpOHBL, 3akoH ['py3uu ycTaHaBnuBaeT 00-
1I€e ITPaBHJIO, 110 KOTOPOMY CYOBLEKTHI JOrOBOpA CAMH
BbIOMPAIOT KOMIIETEHTHOE NMPABO, C APYroil CTOPOHEI
— onpejenena chepa aeAcTBHA H30paHHOro npaea.

HexoTopbie rpy3uHCKHE y4eHbIE 0TMEYAIOT, YTO
ucnone3sys ¢pasy «u3bpaHHOE CTOPOHAMH IMPaBOY,
3aKOHOJATENb YKa3kIBaeT — CTOPOHBI TOJIKHBI 3ahH K-
CHPOBAThH CBOI BLIOOP, T.€. 4ETKO BLIPA3HThb CBOO BOJIIO
OTHOCHTENbHO BhIOOpa mpaBa. OcTaeTcs CMOPHBIM

* KommenTapwii k 'paxnanckomy konekcy Poccuiickoii
Denepaunn. Yacts Tpetha (noctareitnsii) / Ots. pea. JLII.
Auydpuesa // http://ex-jure.ru/law/news.php?newsid=1227

T
“ Iokporckas A.B. Ykas. cou.

7 =
' Kanawesckuii B.A. BHemHeKOHOMHYECKHE CAENKH: MaTe-
PHanLHO-NpaBoBoOE W KOUTH3HOHHOE perynupoeanne. M., 2008.

" Mxananse T.H. Ykas. cou.; Kynawkun B.B. Yka3. cou.

BOMpOC, MOXKeT JH (pasa «u30paHHOE CTOPOHAMH
npaBo» BKJIKOYATh B ce0s U noapasyMepaeMelil BoIGOp
CTOPOH, MOCKOJNIBKY BOJIEH3bABICHHE CTOPOH MOXKET
HMeTh W KOHKJIIONeHTHYH0 dhopmy”. TonkoBaHue CT.
35.1 no3ponseT yTBEPKAATh, YTO [I0APA3yMEBAEMBbI
BeIOOp NMpaBa He NPOTHBOPEYHT CMEBICTTY 3TOH HOPMEI
H SABIAETCA JOMYCTHMBIM.

Cratea 35.2 npenocTtaBnsgeT CTOPOHAM NpPaBoO B
nwoboe BpeMs H3MEHHTL W30paHHOE 3aKOHOJATENbC-
TBO. OIHAKO HE YUYTEHO, 4TO NoA0OHbIH BEIOOp MOXKET
NOCTABHThL [0/l COMHEHHE W NMOBIHATH Ha dopmy
JIOTOBOpaA, a TaK)Ke Ha NMpaBa TPETbHX CTOPOH. B
TAKMX CIydasX MOJKeT ObITh MCNOJB30BAH NMPHHIIHI
aHaJIOTHH MpaBa HIIH 3aKOHA, OJIHAKO JaHHOEe pelle-
HHE MPHUMEHHTEIBHO K JIOTOBOPHOMY MPaBY HE MOXKET
croco0GCTBOBATE peanH3aliy MPHHIIHNA MpeacKkasy-
€eMOCTH Tnpasa’™.

B poccuiickoil nuteparype oTMedaeTcs, 4TO
«MHTEPECHO NIOHHMMaHHe TPY3HHCKHM 3aKOHOoaTesieM
OrpaHHYeHHs] aBTOHOMHH BOJH CTOPOH»”. Beibop
npaBa CYMTAETCAd HEeNCHCTBHTENIbHBIM, €CIIH OH WI-
HOpPHPYET HMIIEPATHBHLIE IPaBOBbIE HOPMBI CTPAHEL,
Hanbosee TecHbIM 00pa3oM CBA3aHHON C 1OrOBOPOM
(ct. 35.3). 3akoH ['py3HH N0 3TOMY BONPOCY OTpax<aeT
HHYI0 KOHIICMIIHIO, HEXKEH Ty, KOTOpas 3aKperieHa
B Pumckoii kouBeHuun 1980 r., 3akone lllBednapun
u B 6onpuIHHCTBE HOBeiimux akTtoB 0 MYII apyrux
crpad. Coznepxanne cT. 35.3 3akona ['py3uu kpaiine
NPOTHBOPEYHBO, MPHMEHEHHE €r0 HEMpPEACKa3yeMo
u (hakTHUECKH OrpaHHYHBAET BLIOOP CTOPOH MpaBOM
CTpaHbl, ¢ KOTOPOH A0roBop Haubosiee TECHO CBA3aH.
[Mopsimok ompeneneHus TaKOro Mpapa HE YCTaHOB-
JieH, OYEeBHAHO, HMEHTCA B BH/Y [0OJ0XKEHHA cT. 36.
[lo-BunnmMoMy, Takoe colepxaHue cT. 35.3 6wln0
MOTHBHPOBAHO NOKTPHHOH 00X01a 3aKOHA C LEIbIO
3amuTel nyOnH4YHOro nopanaka. 3akon I'pysun He
BOCIPHHSAT KOHLUENLHIO CBEPXMMIEPATHBHLIX HOPM
IUTS Onpejie/IeHHs Mpaea, MPUMEHUMOTO K 10T OBOpY,
BKJIIOYas BIHSAHHE 3TON KOHLEMIHH HA YMaJleHHE Te-
OpeTHYeCKOil 1 MPaKTHYECKOH 3HaYMMOCTH IOKTPHHBI
obxona 3akoHa. PakTHYECKH IPY3HHCKHH 3aKOHOMA-
Telb BOCIMPOW3BEN MOAX0A, chOPMYIHPOBAHHEINA B

" Ixananse T.H. Yka3s. cou.
™ Tam xe.

> Axpumenko M.A. Konuenuuu rubkoro noaxona k onpeae-
NeHHI0 Npasa, NOAIEKAlero MPHMEHEHHIO K IOTOBOpPaM, B
COBpEMEHHOM KOJUTH3HOHHOM Npase rocy1apcTs 3anagHoii
Eapom'.; n CIIA: Inc... kaua. topua. Hayk. M., 2006.
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naparpade 187 Broporo cBoja 3ak0OHOB 0 KOHQIHKTE
3akonos CIIA 1971 ¢

SBHoe BnusHue Pumckoit konseHuun 1980 r.
YYBCTBYETCS B BOCHPHATHH ['py3mneii noaxomos B
OTHOLLUEHHH IMPHHLIHMNA TECHOIl CBA3M Kak cybcuau-
apHOM TIPUBA3KH T1EPBOi CTENEHH B OTCYTCTBHE BbI-
6opa npasa croponamu porosopa. Crates 36 3akoHa
«ITpumeHeHHe rpaBa NpH OTCYTCTBHH BbIOOpa npapa»
NMPaKkTHYeCKH MOBTOPHJIA COOTBETCTBYIOLHE HOPMBI
Koupenumn. OnHako, M0 MHEHHIO HEKOTOPBIX pOC-
CHHCKHMX aBTOPOB, BOCIIPHHAB YKa3aHHBIH NOAXOA H
ycTaHOBHB 0011y 10 Tpe3yMniuio, ['py3us ve npeanpu-
HAJA WAroB Mo JajabHEHLIEMY Pa3BHTHIO NPHHIMIA
TECHO# CBA3M Yepe3 GOPMHPOBAHHE CHCTEMBI YaCTHBIX
npesyMnuuii’”’. ITOT BBIBOJ PEACTABAAETCSA CITHLIIKOM
KaTeropH4YHbIM, XOTH, ACHCTBHTEJIBLHO, B 3akoHE cop-
MYJIMPOBaHBl BCEr0 TPH YaCTHBIE NIPE3Y MIILIHH.

Ecnu cTOpOHBI IOTOBOpa He CHENali HU SABHOTO,
HHU nojpa3ymeBaemoro Beibopa mpaea, cyj obsa3aH
[IPUMEHHTE MOJIOMKEHHU S KOJTH3HOHHOH HOpMBI cT. 36.1
3aKOHa H yperyJHpoBaTh OTHOWIEHHs C IOMOILBIO TIpa-
Ba TOH CTpaHbl, ¢ KOTOPOH Aorosop Hauboyee TeCHO
cBasaH (proper law of the contract). IlogpaszymepaeTcs,
4YTO J0roBOp Haubonee TECHO CBA3aH C MPaBOM TOMH
CTpaHBl, IIe CTOPOHA, KOTOPas Ao Ha Obljla BBHINOJI-
HUTh XapaKTepHOE NOTOBOpPHOE 0043aTENbCTBO, MPH
3aKJIKOYEHHH JI0roBOpa HMeNa 00BITHOE MECTO HAX0XK-
JIeHWs WK Pe3UIeHIIHIO OpraHa ynpaenenusa. Takum
o0pa3oM, KJKUYEBYO POk MPH OMpe/ieieHHH Hanbo-
Jiee TECHOH CBSA3H HTPAET KOHLEINIHA «XapaKTePHOro
HCTIONHEHHA», HMEIOILETO pellalollee 3HaYeHHE 15
noropopa. OHOBPEMEHHO MOAYEPKHBACTCsA, YTO LICH-
TpajbHas CTOPOHA JIOTOBOPA HA MOMEHT €ro 3aKjtoye-
HH I0JI)KHA HMETh B COOTBETCTBYIOILIEH CTPaHe CBOE
00BIYHOE MECTO HAXOXKAEHHA HIIH PE3UIEHLIHIO OpraHa
yNpasJieHHA (T.e. 3aKPEMJIAETCA KPUTEPHH YCTABHOM
HiH 3 PeKTHBHONH OCEMIOCTH).

Konueniuns xapakTepHOro HCIOIHEH A BRICTY -
et B kauecTBe obuiei npesymnuuu. Kak ormeuaercs
B IPY3MHCKOH JIHTEpaType, NOHUMAas yCJIOBHOCTh
TEPMHHA «XapaKTEPHOE JOTOBOPHOE 0043aTENbCTBOY,
3aKOHOJATEJNb CIELHANbHO YCTAaHABIMBACT PAJL Npe-
3YMIILHH, NO3BONAONKX O0Nee TOUHO ONpPEeNe/lHTh,
MCIOJIHEHHE KAKOW MMEHHO M3 CTOPOH HMEET pella-
I011Ie€ 3HAUEHHE B Pa3/IM4HBIX I'PaKJaHCKO-TIPABOBBIX

® Tam xe.

" Axpumenko M.A. Yka3. cou.; Kynawkun B.B. Vka3s. cou.
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norosopax’. K noroBopaM OTHOCHTENBHO IpPaBa
cOOCTBEHHOCTH Ha 3€MIIIO WM MpaBa MO/Jb30BAHHA
3eMJIeH NOAJIEKHT NPUMEHEHHIO NPaBoO CTPaHbl Mec-
Ta HaxXOXKAEHHs 3eMeNIbHOro yuactka (cT. 36.2); k
JOrOBOpPaM CTPaxoBaHHs — MPaBO CTPaHBbI, I1e HMEeT
MECTO OCHOBHAf /10715 MOANEKAIEro CTPaXxOBaHHIO
pHcka (cT. 36.4).

Haubonee wurepecHas npesymmuus ycTaHas-
NHBAET KOJIIM3HOHHOE PeryJiHpoBaHHe J0roBopa
nepeBo3kH. K norosopam nepeBO3KH NpHMEHAETCH
[paBoO CTPaHbl, rA€ K MOMEHTY 3aKJIIOYEHHS 10M0BO-
pa MepeBO34YHK HMEET OCHOBHOE MECTO HaXOKIECHHS
OpraHa yrnpagJjeHHs, eclli 3Ta CTpaHa OJHOBPEMEHHO
SIBISETCH OCHOBHBIM MECTOM INOIPY3KH, BBIFPY3KH
HIIH HaxoXAeHHs oTrnpaeuTesns. B MHBIX cioydasx
JeiiCTBYIOT yCNOBHsA, MPelycMOTpeHHEBIe ¢T. 36.]1 (CT.
36.3). He coBceM MOHATHO, KAKHE «HHBIE CIy4au»
HMeeT B BUIY PY3HHCKHH 3aKOHOJATeNb — KOT/ia Ha
MOMEHT 3aKJIIOYEHHA AOTOBOpa MEPEBO3YHK HMEET
CBOE MECTO HaxXOXIEHHS B IPYroi CTpaHe MIIH KOraa
MECTO BBITPY3KH W T.JI. HAXOQWUTCA B APYroi crpaHe?
Ckopee Bcero, nmogpa3yMeBaercs nbas cHTyalns,
kakum-1H60 obpa3om OTKIIOHAIOMAACA OT YCTaHOB-
JIEHHBIX B HOpPMe yCJI0BHii. Bo BceXx TakMX CHTyallHAX
OyneT mpUMEHATLCA MpPaBO CTPaHBl NMEPEBO3YHKA,
onpeneneHHoe Mo KPUTEPHIO YCTaBHOH MIIH 3ddek-
THBHOHW OCENJIOCTH.

IMynkt 1, 2 u 3 crateu 36 3akoHa ['py3uu npak-
THYECKHM JOCIOBHO noBTOopsitoT § 1-4 cT. 4 Pumckoi
koHBeHUHH. ONHOBPEMEHHO B 3aKOHE OTCYTCTBYET
oropopka 06 OMpoBepKEHHH NpEe3yMITIUi. AHalu3
TeKCcTa CT. 36, ¢ yyeToMm ynoTpebisieMoro 3akoHoa-
TeJIeM C0Ba «MPeanojaraeTca», Mo3BojieT CAenaTh
BbIBOJ, YTO BO3MOXHOCTb OTPOBEPIKEHHUSA [10J10-
weHHH nyHKToB 1-3 cT. 36 B CBOIO O4epenb TaKKe
«npeanonaraerca»’’.

I'py3HHCKHIl 3aKOHONATENb OrPAHHYHBAETCS BCe-
ro JHLIb TpeMs Npe3yMnuuaMu. Pacumnpenne 3Toro
cnHcka criocobcTBoBano Obl coznanuio Gosee cTPoii-
HOH CHCTEMBbI KOJIJIH3HOHHBIX HOPM, ONpeaeasouHUX
00653aTeNbCTBEHHBIH CTATYT MPAaBOOTHOIUIEHHA, MAK-
CHMaJIbHO YUYHThIBaIOWEH HeoOXoauMyto dhopManb-
HYIO OTpPEAEeNeHHOCTb H THOKOCTL B PeryjiupoBaHHH
noropopHelx obsasatensctB. Heobxonumo Takxke
OTMETHTB, 4TO 3akoH I'py3un He npemycmaTpuBaet
NpaBHia, B COOTBETCTBHH C KOTOPBIM, ECJIH JIOTOBOP,

" INxanansze T.H. Yka3. cou.

™ Axpumenko M.A. Yka3. cou.
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HEeCMOTPs Ha CyIIeCTBYIOILME Mpe3yMILHH, CBA3aH
¢ ApYTOH CTPaHOH, CIEAYET NPHMEHATL NMPaBO 3TOH
ctpanbl. JlanHEBIA NPHHLIKT XOPOLIO H3BECTEH COBpE-
MEHHOMY 3akoHonatenscTBy no MUIL. B rpy3inckoii
NUATEpPATYpe MOAYEPKHBAETCH, YTO 3TOT NMPHHUMIN
HMeeT NMPaKTHYeCKOe Ha3Ha4yeHHe B HAJHYMH KaK
o0IIMX, TaK W cneuHalbHbIX npesyMnuuii. Kpome
TOTrO, PH NEACTBHH OOUIHX Npe3yMIILHA HAa NPAaKTH-
Ke BCTPEYAKTCA ClYy4YaH, KOrAa CNOKHO YCTAHOBHTh,
YTO UMEHHO ABJIAETCA XapaKTEPHBIM HCIOJIHEHHEM
JIOrOBOPA, a NPH HAJIHYHH CIIEHHANBHBIX [TPE3YMITIHH
(pakTHIECKHE 0OCTOATENBCTBA JOTOBOPa MOTYT GBITH
CBSI3aHbl CO CTPAaHOH, HE NPHACPIKHBAIOLIEHCA NpaBul,
yCTaHOBIECHHBIX OOIIMMH Mpe3yMOuaMu®l.

Takum obpazom, B 3akone ['py3uu 3akpennena
CHCTEMa KPHTEPHEB, KOTOPBIE B KOHKPETHBIX CHTYa-
LHAX MOTYT MPHUBECTH K HTHOPHPOBAHH IO BO3HHKAIO-
IHX NpaKkTHYecKux npobnem. Hekotopeie ronoxeHus
3aKOHa H KX HHTEpIpeTalusa cnocobHbl BOCTIpEnsATC-
TBOBAaTh THOKOCTH KOJUTH3HOHHOTO PeryJiHpOBaHus,
KOTOpas XapaKTepHa [AJd eBpPOMelCcKOro npaea u
ABJIAETCA ONHOH M3 OCHOBHEIX TEHJEHIHI pa3BUTHA
cospemenHoro MYTL.

OnHOBpeMEHHO HEOOXONHMO MOAYEPKHYTh,
4TO XOTS JOMHHHPYIOUIEH OCHOBOH «JI0rOBOPHBIX»
nonoxxeHHui 3akoHa ['py3uu sBnsaercsa, 6e3yclioBHO,
PuMcKas KOHBEHIHS, B 3TOM AKT€ Y4YTEHBI KPHTH-
dJecKkHe 3aMeyaHHd, 9yTo KoHBeHUHs He Hcclenyer
HENb Ka)XA0ro OTAENBHOTO JOroBOpa, B OTJIHYHE,
HAIlpHMEP, OT MnosiokeHui Broporo CBoja 3akoHOB 0
koH(pnukre 3akoHoB CIIIA. B uactHOCTH, NONOXKEHHE
CcT. 36.4, ycTaHaBNHBAKOIUIEH /1151 JOrOBOpa CTpaxoBa-
HH S IIPE3YMIILHIO, YTO OH Hanbosee TecHbIM 00pa3om
CBA3aH CO CTPAHOI, rle HMEET MECTO OCHOBHAs 10715
MOAJIEKAIIEro CTPAXOBAHUIO PHCKA, IEMOHCTPHPYET
ABHOE cxoncTBo ¢ § 192 u 193 Broporo cBoja 3aKkoHOB
CILIA®.

CnenyeT OTMETHTB, YTO HEMOCPEACTBEHHO B
cdepe KONITH3HOHHOTO PEryJIHPOBAHHA AOTOBOPHBIX
ob6s3atenscTs ['py3us yaenset ocoboe BHUMaHHE He
TOJILKO TEHAEHLIHAM €BPONEHCcKOro npasga, HO U ame-
PHKAaHCKHM KOPHAHYECKHM KOHCTpyKUHAM. OnHa u3
uenei cynebuoit pedpopmel B ['py3un — ykpennenue
HE3aBHCHMOH cy/1eOHOH CHCTEMBI, OTMEHA «IIEPEKUT-
KOB» COBETCKOro Nnpaea (Takux, KaK HaJ30pHbIE MOTHO-
MOYHS IIPOKYPATYPBI B CyllaX, 0TMEHA OKOHYATENIbHbIX

¥ MMxananse T.H. Yka3. cou.

¥ Axpumenko M.A. Vka3. cou.

cynebHbIX penieHUi u npaso BepxosHoro cyna usna-
BaTh «HOPMAaTHBHbBIe» NHPEKTHBRI) H GopMHpOBaHHE
npeleneHTHOro npasa. XoTs NpAMOH 0PHAHYECKH
OPHEHTHP IPY3HHCKOr0 3aKOHOATENA — 3TO HEMEIKOE
npaeo, B 10KTpHHe oTMeyaeTcs: « Teky e pepopmbl
B ['py3uH HArnsaaHO MOKa3pIBAKOT, YTO IS HOPHCTOB
cucTeMbl 0611ero npasa BrosHe BO3MOXKHO 3¢ dexTHB-
HO€ COTPYAHHYECTBO C MPEACTABHTENAMH KOHTHHEH-
TanbHOH €BPONEiiCKOii MPaBOBOH ceMBH» ™.

PuMckas KOHBEHLIHSA OKa3aja NnpaMoe BIHAHHE H
Ha nosnoxeHus 3akona ['py3uu, MOCBAMIECHHbBIE KOITH-
3HOHHOMY PEryilHpOBaHHIO TPYIAOBLIX OTHOILEHHI H
noTpeOUTeNnbCKHX N0TOBOpOB. PHMCKas KOHBEHIHS
NOAYHHSAET HHIHBHAYAIbHEIE TPYINOBbIE KOHTPAKTHI
CHCTEME KOJUIH3HOHHBIX NpeJNHCcCaHHH, B COCTaBe
KOTOPBIX BBIAENAETCHA OTCBUIKA K lex loci laboris.
HHauBHAYyanbHBIH TPY10BOH KOHTPAKT B OTCYTCTBHE
ABTOHOMHH BOJIM CTOPOH MOAYHHSETCS MpaBy CTpa-
HBI, B KOTOPOi paGOTHHK OOBIYHO BBIMOJHSAET CBOKO
paboTy no 3TOMY KOHTPAKTY, Iake €CJIH OH BpEMEHHO
paboTaeT B npyroi cTpaHe, HJIH NpaBy CTPaHbl, Ie
HAXOAUTCS NPEANnpHUsATHe, HaHABIIee paboTHuka. Ecin
13 00CTOSTENBCTR /ieNa ClIeAyeT, 4HTO KOHTpakT bonee
TECHO CBSI3aH C IPYTOH CTPaHOH, MOIEKHT IPHMEHE-
HHIO IPABO 3TOH cTpaHbl. He3aBHCHMO OT MoNokeHH
cT. 3 KonBeHuuu, 3akpenigioniei aBTOHOMHIO BOJIH
CTOPOH KaK IJIaBHOE KOJIJIM3HOHHOE Hayaso, paboTHHK
He MOXeT OBITh JIMILIEH 3aILHTHI, PEAOCTABIsAEMOH
eMy HMIIepaTHBHBIMH HOPMAMH TIpaBa, NOoAIeXaIero
HPHUMEHEHHIO B OTCYTCTBHE BbhIOOpa MPUMEHHMOTO
npasa®.

IMonobHele «3amHTHBIE» OTOBOPKH XapaKTep-
Hbl 1Uis cynebHOl NMpakTHMKH M 3aKOHONATENbCTBA
ABcTpun, ®paHuuu, Bensrum, 1aTHHOAMEPHKAHCKH X
cTpaH. 3akoH ['py3uu onepupyeT TEpMHHOM «HMIIEepa-
THBHBIC HOPMBI COLIMANBHOM 3alllHTED. Be1Oop npasa
CYHTAETCA HEJEHCTBUTENbHBIM, €CJIH OH HTHOPHPYET
MMIEepaTHBHBIE HOPMBI, IPUHATHIE 715 3aU[HTHI TOT-
pebuteneit, pabouux H cnyXkammMx OT IHCKPHMHHA-
UMH. DTO MPABUIIO PUMEHSETCS TAK)KE B OTHOLICHH M
MOCTAaBOK NBHIKHMBIX Belleil, UHAHCHPOBAHUA,
TPYOBbIX JIOTOBOPOB HJIH JOrOBOPOB O NPeAOCTaBIe-
HHH YCJIYT, €CJIH OHM COrJIACOBAHBI MM 3aKJIH0YeH bl

** Chanturia L. Law and Transformation: Legal Cooperation
from the Point of View of the Recipient Country // http://
dx.doi.org/10.1628/003372508783285711

“ 3pexos B.I1. Konausnu 3aK0HOB B MEXIYHAPOAHOM HaCTHOM
npase.
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B CTpaHe, rae norpeburenu, paboune H ciyxkaiiue
MMEIOT MECTO JKHTENbCTBA H THE AEHCTBYIOT TaKHE
3allMTHBIE HOPMEI (CT. 38).

B 3akone I'py3uH OTCYTCTBYIOT NpsMBbIE yKa3aHHA
0 BO3MOKHOCTH PEryJMpOBaHHA JI0TOBOPHbIX 00s3a-
TeNbCTB MOCPEACTBOM MPAMOTO NPHMEHEHHA K HHUM
HOPM MEXIYHApPOIHBIX TOProBeIx 0Ob4yaes. OnHako
cT. 878 'K I'py3un ykassiBaeT: «EciTH He cornacoBaHo
HHOE, NIpaBa i 00A3aHHOCTH CTOPOH OINPEJIENATCA 110
YTBEPIHBIIHMCA 0OBIYaAM JOKYMEHTApHOIO akKpe-
OUTHBA MJIH JIOKYMEHTapHOI0 HWHKAcCO B MEXJYyHa-
poaHoM obopote». B YuuduuHpoBaHHBIX MpaBHaax
H 00Blyasgx AN JOKYMEHTApHBIX aKKPENHTHBOB
MONYEPKHUBAETCH, YTO OHH MOJJIEKAT NMPHMEHEHHIO,
€CJIM BKJIIOYEHBI B TEKCT aKKPEJAUTHBA H B 9TOM CJly-
yae ABIAIOTCA 00A3aTENbHBIMH JUIA BCEX CTOPOH 110
AKKPEIHUTHBY NPH OTCYTCTBHH B HEM IPAMO Bblpa-
JKeHHOTo nonoxeHus o6 obpatHom. Takum obpasom,
B ['py3un BO3MOMNKHO MpUMeHeHHE YHHPHLIHPOBAHHBIX
[IPaBHJI KaK B KaYECTBE JIOrOBOPHOTO YCIOBHA, TaK H
B KayecTse 00byan®. B oTeuecTBeHHON NUTEpaType
OTMEYaeTCs, YTO IPY3HHCKHIT 3aKOHO/ATENb CMENTH-
BAacT KATETOPHH «MEX /Y HapO/IHbIE TOProBble 00bIYan»
H «00BI9aN MEXAYHApOJHOI0 MpaBay», NOCKOJbKY CT.
878 T'K I'py3uu HazpiBaeTca «O0bIYau MEXKAYHAPOI-
HOro npasa»®.

Cratbu 40—43 3akoHa NOCBAIIEHB! KOTJIH3HOHHO-
MY peryJHpOBaHHIO BHENOTOBOPHEIX 00A3aTENBLCTB.
CrpykTtypa 3T0#i yactu 3akona ['py3un coorBetc-
TBYET MOJXOAY HEMELKOI0 3aKOHOJATeld — CHayaja
YCTaHOBJIEHBI KOJUIH3HOHHBIE HOPMBI [U15 Pa3/IH4YHbBIX
0053aTeNbCTB W3 3aKOHA, NI0TOM — OlIPE/C/IEHHE NpaBa,
MPHMEHHMOTO K IEIMKTHBIM OTHOLLEHHAM.

IlpeTen3un, cBA3aHHbBIE C BEICHHEM YYXHX el
0e3 mopyueHHs, peryIHpYyIOTCSA NPABOM CTPaHbl MECTa
OCYILECTBJIEHHS JIEHCTBHH MO BEAEHHIO YYIKHX JE.
B OTHOLIEHHH TIPETEH3Hi{, BOSHHKIIHX H3 NOraieHHs
q4ykHX 0053aTeNbCTB, NPUMEHAETCS MPABO CTPAHbI,
KOTOPOE I0JIKHO ObITh MPHMEHEHO B OTHOLIEHHH 3THX
obs3atensets (1. 1, 3 cT. 40). DTH HOPMBI TPAKTHYECKH
[I0CJIOBHO BOCIIPOH3BOAAT NojokeHus cT. 39 Beoanoro
3akoHa k [ TV.

Hurepecnas Hopma conepkutces B cT. 40.2 3akoHa
I'py3uu. B oTHOWEHHH NpeTEeH3HH, BOZHHKIINX U3
OKa3aHHs MOMOIIH PH MOPCKOii kaTacTpode, mpume-

¥ [IpaBo M MEXAYHAPOAHBIE IKOHOMHYECKHE OTHOLLEHHS
Coopuuk ctateit / Ote. pea. H.I'. [loponuna. M., 2005.

¥ Kanawesckuii B.A. Yka3. cou.
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HsETCsA MPaBo CTPaHbl, MOA (IaroM KOTOPOH fiaBaet
CYIHO, KOTOpPOE HyxJaeTcs B noMowH. Takas Hopma
npencrtasideT co00H NOCTaTOYHO PENKOE ABJIEHHE B
coepemeHHbix konubukauusx MUIL. ITo-euaumomy,
caMa MbIC/Ib O HEOOXOAMMOCTH YCTAHOBJIEHHA KOJI-
JIH3HOHHOTO PErylHPOBaHHA MOAOOHBIX OTHOILEHH
BO3HHKNA non BausHuem 3akoHa Pymeinun 1992 r.
NelOS npuMeHMTENBHO K PeryJHpoBaHHIO OTHOLIE-
HHH MEXKIYHApOJHOIro yacTHOro npaea (ct. 141, 142).
OnHako pyMbIHCKHI 3aKOHOJATe b [IPejiaraeT HHble
KOJUIH3HOHHbBIE pelleHH .

[TpeTeH3uu, BO3HHKILIKE H3 HEOCHOBATEIbBHOIO
oboraileHus, NOJAYHHIIOTCS NPaBy CTPaHBI, peryIH-
PYIOILIEMY MPaBOOTHOIIEHHS, CBA3aHHBIE C AESIHH-
AMH, 00YCIOBHBIIHMH BO3HHKHOBEHHE MPETEH3HH.

ITpeTen3uH, CBA3aHHEBIE C HEOCHOBATENBLHBIM Oboraiie-.

HHEM NyTeM MOCATaTeNbCTB Ha Oara, 3auiHuicHHbIE
IIpaBOM HHOCTPAHHOIO rOCYAapCTBa, MOAYHHAIOTCH
NpaBy CTPaHbl, I1€ HMEJIH MECTO 3TH MOCATaTeNnbCTBRa.
B uHbIX cny4asx NpeTeH3uH, CBA3aHHbIE C HEOCHOBA-
TeNbHBIM 0DOTaneHneM, NOAYHHAIOTCS NpaBy CTpa-
HBI, TI€ HaCTYMHJIH MOCNeACcTBHA oboraueHus (CT.
41). IlpumeHeHHe npasa cTpaHel MecTa oborameHus
TPaZAHLHOHHO ABIAETCA OCHOBHBIM KOJITH3HOHHBIM
HPHHLMIIOM IIPH PacCMOTPEHHH 0043aTENBCTB, BO3-
HHKaIHUX BCJIEACTBHE HEOCHOBATEJIBHOTO 0bOra-
nieHus. B poccuiickoil nuTepaType OTMEYaeTcs, YTO
«B KOJUIM3MOHHBIX HOPMaX 3aKOHOAATENbCTBA, Kak
MPaBHJIO, NMPAMO YKa3blBAETCsd Ha TO, YTO MOHATHE
HEOCHOBATENbHOTO OOOrameHHs OnpenenseTcs no
npaBy ['py3un»®®. C TakuM BBIBOAOM COTJIaCHThCA
HEb34 — HH B O HOH cTaThbe 3aKOHA HET NMPAMOro YKa-
3aHHS, YTO MOHATHE HEOCHOBATEJBbHOI0 00OraleHus
OrpeeseTcs N0 rPy3HHCKOMY IIpaBy.

Cornacho cT. 42.1 Bce npaBoHapylIeHH, T.€. 001-
3aHHOCTH BO3MELUEHHA BpeNa, MOAYHHAKTC:

a) mnpaBy cTpaHbl, 6osee OnaronpHATHOMY A4
norepneeiuero (lex benignitatis),

b) mnpaBy cTpaHbl, Ile HMENO MECTO JelicTBHE
MM 00CTOATENBCTBO, CIyJXKalLlee OCHOBAHHEM I
TpeboBaHHa 0 BO3MEIIEHHH yuiep6a;

C) TMpaBy CTpaHbl, rjae Obl1 NPHYHUHEH Bpeld HH-
Tepecy, 3allHILEHHOMY MTPaBOM.

[IpencTaBnseTcs, 4TO B AaHHOH HOpMe 3aKOHO-
JaTejlb YCTaHABIHBAET MEPAPXHIO KOJIHU3HOHHBIX

* KommenTapuii k ['paxknanckomy konekcy Poccuiickoi
®enepauni. Yacts Tpetea (nocrtateiinetit) / Ots. pen. JLIL
Anydpuesa // htip://ex-jure.ru/law/news.php?newsid=1227
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npuBA30K. OCHOBHOE NpaBo — 370 lex benignitatis, T.€.
¢T. 42.1.a 3akpemnseT rubKyr0 KONJIH3HOHHY 10 HOPMY.
CoBpEMEHHOE KONIHM3HOHHOE NPaBo, ClEAys KpHTE-
pHi0 «npasa, 6osnee 61aronpuATHOrO 171 CTOPOHBI
(CTOPOH)», NPaKTH4YECKH OPHEHTHPYET MpPaBONpH-
MEHHTEN s Ha CpaBHEHHE PE3yJbTaTOB [PHMEHEHHS
KOJIJIHIMPYIOLIHX MaTepHalbHO-NPaBOBbIX HOPM Kak
Ha HeoOXonuMoe peiBapuTenbLHOE yeroBHe BeiGopa
MEKY HUMH; MHBIMH ClIOBaMH — Ha H30HpaTebHOCTh,
ceJEKTHBHOCTL BpIOOpa. 3TO mpeanonaraeT akTH-
BH3AIIHIO POJIH CYAa B MPEOAOJEHHH KOIIH3HOHHOI
npobnembl®’. K coxanennio, B 3ak0He He pa3biICHIET-
¢q, BIPaBe JIH noTepneBuinii u3bpate 10doe npaso,
nanbonee aAns Hero GIaronpUATHOE, HIH OH YEM-TO
OpraHu4eH B cBOeM BhIbOpE.

CybcunnapHoe npaBo NEpBON CTENEHH — 3TO lex
loci delicti commissi. Lex loci delicti commissi npen-
craBysgeT co00i OMH U3 BHIOB POJOBOr0 KOJUTH3HOH-
HOro npuHuuna lex loci actus. OnHako Henb3s corja-
CHTBCA C BBICKA3aHHBIM B JIMTEPATYPE MHEHHEM, YTO
npH BeIOOpe npaBa, NPHMEHHMOT0 K IOPHAHYECKOMY
(haKTy B HHBIX CITydasX, IOMHMO CIENOK, TeHepaIbHOH
NPHBA3KOH BRICTYTIAET 3aKOH MECTa COBEPILEHHS aKTa,
Kak, HallpuMep, B cT. 42 3axona [py3un®®. OuyesnaHo,
4TO 3TOMY KOJUIH3HOHHOMY Hayany Ipy3HHCKHH 3a-
KOHOJATEJIb NPHAACT 3HAYEHHE BCETO JIMIIb OJHOI0
U3 BapHAaHTOB IPHMEHHMOTrO mpaBa®.

3akoH MecTa npHYHHeHun Bpena (lex loci damni)
NO3HUHOHHPYETCH Kak cyOcHanapHoe KOJUTH3HOHHOE
Hayano. K coxaneHH1o, rpy3HHCKHI 3aKOHOAATENb
HE yKa3aJl, B KakHX Cly4asX MOXKET NPHMEHAThCH
NAaHHBIH KOJJIM3HOHHBIH ITPHHUMIL

Tlocneayroume nonoxkeHns 3akoHa npeaycmar-
PHBAKOT HEKOTOPbIE M3BATHA M3 MpaBua c1. 42.1%°
BmecTo npasa, yka3sanuoro B cT. 42.1, npumeHsieTcs:

a) MpaBo CTPaHE, IIe NHI0, 0043aHHOE BO3MEC-
THTB BpEJ, H NOTEPNEBLIHIT MPH NpHYHHEHHH Bpeaa
HMEITH 00BIYHOE MECTO HAXOKEHHS;

¥ 3gekor B.I1. Konnu3sHM 3aKOHOE B MEX1YHAPONHOM YaCTHOM
npase.

* Fackimor Camup 3axup-orel. HelefcTBHTENLHOCTL CAENOK
B MEXYHapOAHOM YacTHOM npase. [luc... KaHl. IOpUA. HAYK.
M., 2009.

B
? 3pexos B.I1. Koann3iu 3ak0HOB B MEX/1yHAPOAHOM YaCTHOM
npase.

* 3pekos B.I1. O6s3aTenscTBa BCMEACTBHE NPHUMHEHNS BPEla
B KOJUIM3HOHHOM nipase. M., 2007.

b) B cBA3H ¢ TpeOOBAaHHUAMH, CBA3AHHBIMH C
Hen00pOCOBECTHOH KOHKYpEHUHKEH, — TPABO CTPaHBbI,
Ha PLIHOK KOTOPOH Takas KOHKYPEHLHA OKa3blBAaeT
BJIMSHHE, €CJIH 3Ta KOHKYPEHLIHA HE OTrPaHHYHBAETCA
NpHYHHEHHEM HHTEpecaM OTACIbHBIX YYaCTHHKOB
pBIHKA MOJTHOTO HJIH YaCTHYHOTO BPE/a.

[IpencraBnseTcs, 4TO MPE3yMNLUA 001Er0 TOMH-
LUIIHA, 3aKpenenHas B ¢T. 42.2.a — 3TO HE CTONBLKO
H3BATHE W3 00MIMX NpeanHcaHuii cT. 42.1, a reHepalb-
HOE KOJUIM3HOHHOE Hayasno, KOTOpOe NpHMEHAETCS B
NEPBYI OYEpe/b, €CNH JAECNHKBEHT H NMOTEPNEBIIHI
B MOMEHT MPHYHHEHHS Bpe/la UMEIT obllee MecTo
HaXO0XICHMS.

Yro kacaeTcs KOJIH3HOHHOIO PEryjiMHpPOBAHHUA
00s3aTenbCTE H3 HeNOOPOCOBECTHOH KOHKYDEHIIHH,
10 I'py3usi OTHOCHTCS K TEM CTPaHaM, KOTOPbIE MOLIITH
MO MYTH 3aKPEIJIEHH CIENHANBHBIX KOJIH3HOHHBIX
Hopm. Takoe perieHHe OTHIOAEL HE ABNAETCA BCeob-
mwuM. Kcrati, B 3akononarensctee ®PIT cooTBeTC-
TBYIOIHE KOJJIM3HOHHBIE HOPMBI OTCYTCTBYOT?.
HWHTEpeCcHO OTMETHTh, YTO CIIEIIHAJbHOE KOJJIH3H-
OHHOE peryjaupopaHuHe 00g3aTenbCcTB H3 Henobpo-
COBECTHOH KOHKYPEHLMH YCTaHOBJIEHO B OCHOBHOM
B 3aKOHOJAaTENbCTBE MOCTCOBETCKHX rOCYNapCcTB
(JIurea, Monpnosa, Poccus).

B cooTBeTcTBHH €O CT. 42.3 NOTEPNEBIIHH MOMKET
NPEABABHTEL CBOH TPETEH3HH HEMOCPEJACTBEHHO CTpa-
XOBATEJIK OTBETCTBEHHOCTH, €CJIH 3TO MpelycMaTpH-
BAETCA IPABOM CTPAHBbI, IPUMEHAEMBIM B OTHOILIEHHH
OTBETCTBEHHOCTH 33 BO3MEILEHHE BPENa, HIIH [IPABOM
CTpaHbl, KOTOPOMY MOJYHHAETCA JIOTOBOP CTpaxoBa-
HHUA. YCTAaHOBJIEHHE CTHENHanbHBIX KONITH3HOHHBIX
NPHBA30K, ONPEAEIAIOIIHX 3aKOHOAATENLCTBO, IPHME-
HHMOE K [1paBy OCTPAABILIEH CTOPOHBI IPEJACTABHTH
cBOM TpeOOBaHHSA CTPaxOBIIMKY OTBETCTBEHHOCTH,
npeacTtasiset coboi 10CTaTOYHO HOBOE ABNIEHHE, N0~
BuBlIeecs B kogudukauusx MYIT 1990-2000-x rr.*?

OnHako BCE KOJUIM3MOHHEIE Hadala, NPHUMEHH-
Mble K BHEJOTOBOPHBIM 0053aTENLCTBAM, AEHCTBYIOT
TONBKO TOT/Ia, €CTTH CTOPOHBI CAMH HE BBIPA3WJIN aB-
ToHOMHUIO BONH. [lo CyTH, HMEHHO aBTOHOMHS BOJIH
HIPAeT PoJib OCHOBHOH KONNTH3HOHHOW NMPHUBA3KH 110
BCceM 0053aTeNbCTBAM KaK JIOFOBOPHOTO, Tak M BHe-
N0roBOpHOro xapaktepa. C TOUKH 3pEHHUA CTPYKTY Pbl

" Bosnecencxuit H.H. Obs3atenscTsa BcaeacTsHe Henobpo-
COBECTHOM KOHKYPEHLHH B MEXIYHAPOJHOM YAaCTHOM TpaBe.
Huc... kana. wpua. Hayk. M., 2008.

” Bennesckuii T. Mexaynapoauoe 4acTHoe npago. M., 2004,
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3aKoHa 3Ty HOPMY clie1oBano 6bl MOCTABHTEH NEPBOH
CpelH BCEX CTaTeil, MOCBALIEHHLIX BHEIOTOBOPHBIM
obaszatensctBam. [locne BosHukHOBeHHs 00s3aTenb-
CTBEHHBIX OTHOLIEHHH W3 3aKOHA CTOPOHBI MOTYT
BbIOpaThL MpaBo, KOTOPOMY 3TH OTHOLIEHHA OyayT
noja4uHeHsl. B TakoMm cinydae mpaBa TPeTbHX JIHIL
0CTalTCA HEMPHKOCHOBEHHBIMHU (cT. 43). Takum 006-
pasoM, CTOPOHBI HAJENAIOTCA MOJTHOMOYHSAMH T10CTE
HacTynneHus obg3aTenscTBa W3 3akoHa BhIOHpaAThH
npapo, kKotopoe OyneT peryjaiHpoBaTh HX DOBEpH-
TEJBHO-10JTrOBbIE OTHOLIEHHA” . B 9TOM oTHOLIEHHH
3akoH ['py3un B TO4YHOCTH crienyeT no3uiuu BeogHoro
sakona k I'T'Y (cT. 27.2), koTOpBIH pa3pernraeTr cTopo-
HaM OCYLIECTBIATh COOTBETCTBYIOUIHIT BrIGOp Ge3
kakHX-nubo orpaHu4eHui, Ho TpebyeT, uToOBI Npaea
TPETBHX JIKIL MPH 3TOM HE 3aTparHBaiiCh.

CemeiiHoe npaeo (rnaea Vil)

VYcnoBus BCTYIUIEHHA B Opak Ais KaKJoro M3
Opauylommxcs MoAYHHAITCS IPaBy CTPaHEl, K KOTO-
pOH MPUHAAJIEKHT ITO JULO, T.6. YCTAHOBJIEHA KYMY-
NATHBHAA KOJUJIM3HOHHAA NPUBA3KA K JABYM JIMYHBIM
3akoHaM (CT. 44.1). JInuHbBIH 3aKOH MOHHMAETCA NPaBo
CTpaHbl, FpaXIaHMHOM KOTOPOH ABNIAETCSA KaX bl H3
Oyayuinx cynpyros®. Ecnu orcyTeTByeT kakoe-mubo
M3 YCIIOBHI BCTYTIJIEHH A B Opak (O4EBHIHO, OTCYTCTBY-
€T B HHOCTPAHHOM IIpaBe), a OIHO H3 BCTYMAIOUIHX B
Opak nHL ABnAeTCH rpax JaHuHOM ['py3HH HIIH HMeeT
B ['py3un oObiyHOE MECTO HAXOXKAEHHS, AOIYCTHMO
npuMeHeHHe npasa ['pysun. OxHako npuMeHeHHe
TPY3HHCKOTO MpaBa OrOBOPEHO PAJIOM YCJIOBHH (CT.
44.2):

a) mnpaBO APYTOH CTpaHbl 10 CPABHEHHIO C IPY-
3HHCKHMH 00bIYasgIMH OrpaHHYHBAET CBOOONY BCTY M-
neHus B bpak;

b) noBTOpHOMY BCTYMNJEHHIO B OpaK HE NpensaTc-
TBYET paHee HMEBLIHII MecTo Opak;

€) mnpeablAyLIHA Opak 1o peleHuo cyaa ['pysun
MJIM MPH3HAHHOMY B I'Dy3MH pELIEHHIO MpEeKpalleH
HJIH HEIEHCTBUTEIIECH;

d) OwiBlIMI cynpyr iMUa, BCTYMalIero B bpak,
00BABIEH YMEPIIHM.

[Tpennucanus ct. 44.2 3akona ['py3uun Hanomu-
HaloT mnpeanxcanus cT. 13 Broanoro 3akona k I'TY.

* Bennesckuit T. Yka3. cou.

* Mapeitiesa H.M. CemeiiHble OTHOIWEHHS C y4aCTHEM HHOCT-
paHuEeB: npaBoBoe perynvpoeanue B Poccun. M., 2007.
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Bei3piBaeT HHTEpeCc yNOMHHAHHE O «TI'PY3MHCKHX
ob6pryasx (ct. 44.2.a). 3TO NONOKEHUE MO3BOJIAET
MpeAnoioKHTh, 4To cBoboaa BcTynieHHsa B Opak B
['py3HH perynupyetcs He TOJIBKO 3aKOHOM, HO H Mec-
THBIM OOBIYHBIM MTPABOM.

B coBpemMeHHOM 3aKOHOAATENBCTBE HHOCTPAHHBIX
rocyaapcTB YETKO NPOCHekKHBAETCA TEHACHUHA (IO
HacCTOAIIEr0 BPEMEHH HE OTpakEHHas B 3aKOHOJa-
TenscTBe Poccuu) cmaruenus tpeboanuit k popme
6paka®. Ilo 3axony ['pysun dpopma GpakocoyeTaHus
ompeeNseTcs MPaBoOM CTPaHbl, I/leé OCYIIECTBIEHO
BCTyIuieHHe B Opak. Ecnu M3 NI, BCTynawlMX B
Opak, oaiHO rpaxkaaHuHOM I'py3HH He sBJseTCS, BCTY -
nenue B Opak moxeT ObITh OcylecTBIeHO B [ py3uu B
COOTBETCTBHH ¢ GopMOii, NeACTBYIOLIEH B CTpaHe, K
KOTOpPOH NPHHAJICKHT AaHHOe MU0 (cT. 44.3). Takum
o0pa3oM, 3aKoHOAaTeNb JONYCKAeT 3aKJIIOYeHHE Ha
TeppuTOpHH ['py3un 3akiiouenue Opaka B dopme,
YCTaHOBJIEHHOH HHOCTPAaHHBIM 3aKOHOAATEIbCTBOM,
€CJIH OJIHHM H3 CYNpYroB ABJAETCA HHOCTPAHHBIM
rpaxaaHuHoM. HeobxonumMo ynoMsaHyTh, 4TO B
I'py3un HapaBHe ¢ rpaxaaHckoi dopmoii 6paka mpa-
BOBBIE [1OCJIEACTBHA NOPOXKAAET U OpaK, 3aKITI0YSHHBIH
B LIepKOBHOH dopme’.

OOuue nmocneAcTBUA BCTYIIEHU B Opak noayu-
HSIOTCS NpaBy cTpaHbl (CT. 45.1):

a) K KOTOPO# Ka)blil U3 CYNpyroB npuHamiie-
JKHT WIIM MIPHHAIEXAN B OCNEAHHA MOMEHT BCTYII-
neHus B Opax;

b) rae kax et U3 CyNpyroB HMEET HIIH B TOC-
JNeHHH MOMEHT BCTyIUIeHHA B Opak HMen 0OBI9HOE
MECTO HAX0XKACHHH;

C) C KOTOpOH CyNnpyru COBMECTHO CBSi3aHBI Ha-
nbonee TecHpiM 0Opazom.

Konnusnonnoe perynupoBaHue obmux nocieac-
TBHI Opaka npeanonaraeT KyMyJasTHBHOE NMpPHMeHe-
HHE 3aKOHA CTPaHbl rpaXkaaHcTea o6OUX CyIpyros,
160 3aKOHA AOMHMLUMIHMA Kaxa0ro u3 Hux. [Ipu atom
cT. 45.1 coepHUT yrNOMHHAHHE O MOMEHTE, Ha KOTO-
pPhIH onpenensieTcs rpaK1aHCTBO HIIH JOMHIIMIIHH,
— 3TO «MNOCHEAHHIT MOMEHT BCTYMIeHHs B Opak».
JlaHHOe yTOYHEeHHE MOTEeHLHalbHO MO3BOIAET CHATH
npobiembl MobHIILHOTO KOHAHKTA. [Ipu 3TOM OC-

# Toncteix BJI. Konnuinonnoe perynunposanue. [TpoGnemer
TOJIKOBAHHMA M NpUMeHeHns pa3aena V1 vactu tpetweit [K PO.

% Epmonaepa T.A. [IpasoBoe peryinpoBaHHe THYHLIX H MMY-
IIECTBEHHBIX PABOOTHOLIEHHIT CYNPYTOB, HMEIOUIMX Pa3aHY-
Hoe rpaxaaHcTBo: [luc... kaHn. wopun. vayk. Capatos, 2007.
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TaeTCAd HEMOHATHBIM — B KaKOW CTEIeHH A0JIKEeH
YUHTBIBATHCA JINYHBIA 3aKOH KaXI0r0 M3 CyNnpyros?
Cynas 10 CMbICILY HOPMBI, IIPH Pa3HOM TpaxJaHCTBe
MWW JIOMHLMJIHH CYTIPYTOB IOJ)KHEBI IPHMEHAThLCS J1BE
paBOBbIE CHCTEMEI OJlHOBpeMeHHO. Kakue uMeHHO
BOMPOCH! PErYIHPYET 3aKOH MYXKa, a KaKHe — 3aKOH
skeHbI? 3aKOH He JaeT OTBETOB Ha 3TH BOMPOCHL.

K obmum nocneactBuam Opaka MOMKET NpHMe-
HATBCA H NIPABO CTPaHbl, C KOTOPBIM CYTNPYTH HMEIOT
Hanbonee TecHyw cessb. [Tockonbky 3aKoH He ycTa-
HaBJIHBAET KPUTEPHEB TAKOi CBA3H, MOMKHO MPENo-
JOXHTh, YTO €€ ONpeJesieHHe MOTHOCTRIO 3aBHCHT OT
cyaeHcKoro ycMoTpenus n1ubo cornacoBaHHOro 3a-
ABJIEHHA CAMHX CTOPOH, OYEBHAHO, NOJKPENIEHHOI 0
KaKHMH-TO 00BLEKTHBHBIMH apryMEHTaMH.

Cynpyru obnafaroT aBTOHOMHEH BOJH CTOPOH
OTHOCHTEJIPHO NpaBa, MIPHMEHHMOI0 K HX HMYyIlec-
TBEHHBIM OTHOmEeHHAM. Bribop npasa obs3aTensHo
0JKeH ObITh 0dopMIeH B HOTApHaJIBHOM IOpPsAiKe
(cT. 46). B oTcyTcTBHE BBIOOpa NpaBa, IPHMEHHMOTO
K HMYLIECTBEHHBEIM OTHOINEHHSAM CYNPYTOB, KOMIIe-
TEHTHBIMH ABIAIOTCA MPABOMOPAAKH, YKa3aHHBIE B CT.
45.1. OnHOBpeMEHHO aBTOHOMHS BOJIH B 3TOM BOIMpPOCE
OrpaHHYeHa, H BLIOOP CTOPOH MOXKET YKa3bIBATh TOJb-
KO NMpaBo cTpaHsl (cT. 45.2):

a) K KOTOpPOH NpHHAAJIEKHT OAUH U3 CYTIPYTOB;

b) raeoawuH M3 cynpyroe nMeeT 0OBIYHOE MECTO
HaXOXIEHH,

C) T/ie HaXOOUTCA HEBHIKHMOE HMYLIECTBO;

d) cynpyru-6exeHusl MOryT BeIOpaTh Takke
MpaBoO CTpaHbl, IJIe OHH HMEIOT HOBOE COBMECTHOE
MECTO HaxoxaeHHd (cT. 45.3).

Cratbsa 46 3akona I'pysun «Cobnioaenne no6poi
BOJIM TPETBHX JIM1» CO3BY4YHa CT. 16 BBogHOrO 3aKk0Ha
kK I'TY «3aumuta Tpersero nuua». Ecnaun umymect-
BEHHBIC OTHOLIEHHSA CYNPYTOB MOAYHHAKTCS MPABY
HHOCTPaHHOIO rOCyapCTBa, a OJAHWH H3 CYNpYyroB
uMeeT B ['py3HH NOCTOAHHOE MECTO HAXOMAEHHUA HITH
3aHMMaeTcs NpeANPHHUMATENbCKOH AeATENBbHOCTEIO,
MPETEH3HH B OTHOLIEHHH CAEJNOK C TPEThHM JIHIIOM
BO BHHMMaHHe He nmpuHuMaloTca. [Ipetensun moryt
OBITH NPUHATHI, ECIIH TAKOMY JIHIY He OBIJIO HIM He
ZOJKHO O6B1710 OBITH H3BECTHO O NPABOBOM COCTOAHHH
HMYIlleCTBa CYMpPYTOB.

I'py3uHCKHI 3aKOHOAATENb BKJIKOYAET BOMPOCHI
npekpamienus Opaka B ctaTyT oOUIKX MOCHEACTBUI
6paka, COOTBETCTBEHHO, IPUMEHAETCA CHCTEMa KOJI-
NH3HOHHBIX MPHBA3OK, YKa3aHHas B CT. 45 3akoHa.
Ecnn npaBo nHocTpanHoro rocyaapcTBa He JOMyCKaeT

pacTopxkeHHsA Opaka, pa3Bol MOeT ObITH OCyIlIEecT-
BJIEH 110 IPY3HHCKOMY M PaBY, €CJIH CYNPYT, elalolnii
pacTopruyTh Opak, sBaseTcs rpaxaaHuHom [ py3uu
MJIM ObL1 KM Ha MOMEHT BCTYILIEHHS B Opak (cT. 47).

B oTHOWEHHH aiuMeHTHBIX 00s13aTensCcTB («obs-
3aHHOCTH IO CONEPKAHHIO») TIPHMEHSIETCA MPaBO
CTpaHbl, I/le UL, HYXOalolleecs B COAEPKAHHH,
HMeeT 0ObIYHOE MECTO HAXOXKJIEHH . DTO reHepabHas
KOJIIM3HOHHAs NPUBA3Ka, OCHOBHOE mpapo. Ecinu no
MpaBy AaHHOH CTpPaHbl TAKOE JIHIIO HE MOET TONY-
YUTh COEpkKaHHe, TO MPHMEHSAETCA NPaBO CTPaHBI,
K KOTOPOH COBMECTHO NMPHHAAJIEkKAT W JIHLO, HYX-
Jlaloieecss B CONepKaHuM, M JIHLO, Hecyluee Gpems
conepxauus. 310 cybcunuapHoe nMpaBo mepBOH
CTEeMeHH, MPUMeEHAEMOE B CUTYallHH, KOTJa OCHOB-
HOE MpaBO He CONepKHUT HeoOxommuMmbIx HOpM. Ecnu
JIHII0, HYK/IAKIIeecss B COICPKaHHH, HE MOXKET ero
MOJIY4YHTh €ro OT JIM[A B COOTBETCTBHH HH C OJIHHM
M3 3THX [1PaBOIOPAIKOB, IPUMEHAeTCH npaeo [ py3uu.
D10 cyOcHaHapHOE NpaBo BTOPOH cTenenH (cT. 48.1).
Yeranapnupas nonoOHYH HEMOYKY KOTTH3HOHHBIX
HOPM, TPY3HHCKHI 3aKOHOOATelb, NMPEXIe BCETO,
3alMIIaeT HHTepeckl cnaboil CTOPOHBI OTHOLIEHHS.
ConeprxaHue CIeyIOnHX MyHKTOB CT. 48 MOKa3LIBaET,
410 CcT. 48.]1 HMeeT B BHAY aJIHMEHTHBIE 00513aHHOCTH
KPOBHBIX POJICTBEHHHKOB I10 NPAMO# THHHH (pOIHTE-
JIM U 1€TH, OpaTha H CECTPHI).

K anuMeHTHbIM 0053aHHOCTAM MEXK/IY POACTBEH-
HHKaMH He 10 NpAMOil JIHHHH TI0 JKelIaHHI JHIa,
Hecyiero bpemMs comepxaHHsA, MOXET MPHMEHSAThCA
MPaBo CTPaHBbl, K KOTOPO¥H COBMECTHO MTPHHAIIEKAT U
nJaTeablIHK, H N0JyYarTess alluMeHToB. B ciyyae oT-
CyTCTBHA 00IIEro rpakAaHCTBa NPHMEHAETCA MPaBo
CTpaHBbl, TJ1e JIMILO, Hecyuiee OpeMs colepKaHu g, HMe-
eT obriuHOE MecTo HaxokneHH (cT. 48.2). B nanHoi
CHTYallHH TIPHOPHTETHOE 3HAYEHHE HMEET NUYHBIH
33aKOH J1M1a, Hecyllero Opems conepkaHus.

Ecnn npekpawenus 6paxa B moboii ero gpopme
(pa3eoz cynpyros, pactopxeHue Opaka u T.11.) HMeJIO
MECTO Ha TeppHTOpHH ['py3uH, To 00s83aHHOCTH coep-
KaHUA Mex Iy ObIBIIMMH CYyTNpyramMH peryiupyercs
NpaBOM CTPaHbl, MPHMEHHUMBIM B OTHOLIEHHH pac-
Topxenus Opaka (cT. 48.3). M3 aToii HOpMEI cieayeT,
4TO aJMMEHTHEIE 00A3aHHOCTH CYNpPYroB BXOIAT B
cTaTyT o0WMX nocneacTBUil Opaka U peryupyroTcs
nMpaBoM, NMPeaycMOTpPeHHBIM B CT. 45 3akona. Kpome
TOro, coJiep’aHHe NaHHOH HOPMbl CBHIETENILCTBYET O
TOM, UTO MpekpalicHue Opaka U pacTopkeHHe Opaka
—3TO HE PAaBHO3HAYHBIE MIOHATHA.
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Ecnu v nonyyarens, H NiaTenblliUK aJJHMEHTOB
ABIAKOTCSA TpakaaHaMH ['py3HH H ONHOBPEMEHHO
nuuo, Hecyulee GpeMs conepkaHusA, UMeeT OOBIYHOE
MECTO KHUTENBCTBA B I py3uH, NPUMEHACTCSH I'PY3HH-
ckoe npaso (cT. 48.4).

B OTHOIIEHHH KOJNJIH3HOHHOTO PeryanpoBaHHus
alIMMEHTHBIX 0053aTeNbCTB IPY3HHCKHI 3aKOHOa-
TeNb HCMONb3yeT CMELIAHHBIH BApHaHT, yYUThIBA-
FOIHI YU MPHHUHKN IPAaXXJaHCTBA, H NIPHHLKI MeCTa
KHTenbcTBa. OCHOBHBIM NMPHHLHIOM SABIAETCA
NpHUMEHEHHE MpaBa TOCyAapcTBa, «rAe JIHLO, HYXK-
Jaronieecs B COAEpXKaHHH, HMeeT 0OBIYHOE MECTO
HaxoxaeHHus». OXHAKO MPH ONpEeIeIeHHbIX YCIO-
BUAX BO3MOXHO MPHMEHEHHE U MpaBa rocyaapcTaa,
rpa)iJaHaMHu KOTOPOIo SABAAIOTCA IJIATENbIIHK H
Monyyarteb alMMEHTOB, H I'PY3HHCKOIo npasa’’.

Crates 48.5 onpenenser cTaTyT alHMEHTHBIX
obsasarensct. [IpaBo, mpUMeHHMOE B OTHOIIEHHH
0053aHHOCTH CONEPXKAHHUA, ONPEIENAeT:

a) MOXET MJIH HET, B KakoM o6bemMe u 0T KOro
IO, HYXJalleecs B coaepkaHuu, TpeboBaTe
cozlepKaHu;

b) KTO npaBOMOYEH BECTH NMPOHU3BOACTBO [0
ey o0 anuMEeHTax, H Kako#i CPOK HCIOJIb3YeTCs 114
Hayajia NpoM3BOJCTBA 110 JEIY;

C) pa3mMep BO3MEUIEHHs, IPHYHTAOIIErocs ro-
CyHapCTBEHHBIM OpraHaM OT JIHIIa, Hecy1ero 6pems
COZIEp)KaHHUA.

Ilpu onpeneneHuH pa3mepa COJEPKAHHA BO
BHMMaHHEe NPHHHMAIOTCA NOTpeOHOCTH nMua,
HYJKIAIOIIErocs B COACPKAHHH, H IKOHOMHYECKOE
MOJIOKEHHE NHIa, Hecylero Opems cojaepikaHus,
Jla’ke Toraa, Korjia npaBo, NPHMEHHMOE B TaKHX CITy-
yasx, yctaHaeauBaeT HHoe (cT. 48.6). ITo-Buaumomy,
JaHHas HOPMa BXOIMT B KPYT HMIIEPATHBHBIX HOPM
IFPY3HHCKOTO MpaBa, MOAJNEKaWHX NPUMEHEHHIO
BCEraa, He3aBHCHMO OT OTCBLUJIIKH K MHOCTPaHHOMY
npagy. [lorpebHocTu nony4yarens anMMEHTOR H BO3-
MOKHOCTH HX IIATEJNbUIHMKA ONPEAENAIOTCA, CKOpee
BCEro, 10 YCMOTPEHHIO CY/bH Ha OCHOBE 3aKOHO/a-
TenscTBa [py3uu.

3aKoH MecTa JKUTeNbcTBa pebenka B ' py3nu aB-
NETCAs OCHOBHOW MPHBA3KOH MPaKTHYeCKH J1100BIX
OTHOLUEHHMH, 3aTParHBalOLHX HHTEpechl aeTei’.

7 ®enoceesa [M10. Bpauno-cemeiiHble OTHOIIEHNS KaK 00beKT
MeX1yHapoaHoro YacTHoro npaea Poccuiickoii Menepaumn:
Huc... nokt. opua. Hayk. M., 2007.

% Toncteix B.J1. Konnnznonsoe perynuposanue. [Tpobneme
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JluuHble U UMYILIECTBEHHBIE OTHOUIEHHS MEXIy
POOMTENSAMH M Je€ThbMH, BK/1KOUYas POAUTENBLCKOE
nonevYeH e, NOJYHHAIOTCA NPaBy CTPaHbl 00BIYHOTO
MecTa HaxoxaeHus pebenka. Mexona w3 uuTepecor
pebeHka, MOXKET NPHMEHATHCA MPAaBO CTPaHbl, K KO-
Topoii pebenok npuHaanexut (cT. 49).
IlpaBooTHOUIEHH A, CBA3AHHBIE C MPOUCXONK-
genvem pebeHka, NOAYHMHAKOTCA NPaBy CTPAHBI,
raoe pebeHok umeeT 0OBIYHOE MECTO HAXOMXKIAECHHS.
YcraHoBNneHHe NPOUCXOXKAeHHs pebeHKka OT OJHO-
ro U3 pomguTesel NMOAYHHIETCS MPaBy CTPaHBI, K
KOTOPOil MPHHALIEKHT 3TOT poauTens. Ecau mats
cocTouT B Opake, npoucxoxkaeHue pebeHka MOXeT
OBITH YCTAHOBJIEHO TAKXKE B COOTBETCTBHH C MMPABOM
CTpPaHbl, peryJlHpyomnM obuiie nocneactTeus Opa-

ka. Ecnu Gpak npekpaTHics BBHAY CMEPTH OLHOTO .

M3 CYNpyroB, TO BpeMs npekpaiueHHs 6paka umeer
pemasoniee 3Hadyenue. Eciau poaurenu pebenka He
coctoAaT B Opake, 00A3aHHOCTH OTUA B OTHOLIEHHH
GepeMeHHON MaTepH MOAYMHSAKTCH NPaBy CTPaHBI,
rae oHa uMeeT 0OBI9HOE MecTo HaxoxaeHus (cT. 50).
Kpome npueszok cT. 50 k ciopy, CBA3aHHOMY C MPO-
HexXoxIeHHeM pebeHkKa, MOXKeT MPHMEHATHCA TakKe
MpaBO CTPaHbl, 1€ BO3HHUKIIH NPEANOCHIIKH 3TOT0
cropa. Bo Bcex cnyuasx npoucxoxaeHue pebeHka
MOKET OCIapHBAThCA MO MpaBy CTPaHbl 0OBIYHOIO
MecTa HaxoxaeHus pebenka (ct. 51). Takas uenoyka
CIIO)KHBIX COMOAYHHEHHBIX al1bTEPHATHBHBIX KOJIJIH-
3HOHHBIX HOPM HallENeHa Ha MaKCHMaJIbHO JeTaJIbHOe
peryJMpoBaHHe BOITPOCOB NMPOUCX0KAeHHs pebeHka
¢ Tem, 4yToObl 0Oecneuntr Hanbonee 3¢gdexTHBHYIO
3aLHTY €ro HHTEPECOoB.

B poccuiickoil nuTepaType B CBA3H C 3TUM BBICKa-
3bIBAETCA HHTEPECHAA TOYKA 3PEHH S, UTO «IIPHUBA3KA
K npaBy rpaxkaaHcTsa pebeHka Hanpasiena Ha obec-
neyeHHe 3aluThl pebeHka, 01HaKO, BO3MOXHO, 1pa-
BUJIbHEe Ob1710 OBl MOAUYHHEHHE 3THX BOMPOCOB MPaBy
rpaX1aHCTBa MJIH JOMHLHIIHA JIH1A, Ybe OTLIOBCTBO
ycTaHaenusaercs. CBOH OTHOBCKHE 0053aHHOCTH 3TO
nuuo OyaeTt Haanexamum obpa3oM UCMONHATE B TOM
ciyd4ae, ec/ii ero OTIHOBCTBO OyaeT MpU3HaHO M0 ero
NUYHOMY 3aKoHY M Oynet obecneuyeHo npoueccyanb-
HBIMH MEPAMH B FOCYAapCTBE €r0 rpaKAaHCTBA HIIH
nomuuuaua»®. [lpeacrasnsercs, 4To 3Ta MO3IMIHUA
HeceT B cebe cepbe3HOe pallMOHAILHOE 3EPHO.

TONKOBAHHA W NpuMmeHeHua pazgena VI yactu tperpeil [K PO.

% Tam xe.
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YcblHOBIEHHE (ynouyepeHHe) peryinupyeTcs
NpaBOM CTPaHbl, K KOTOPOH NPHUHALIEKHT YChI-
HOBUTENL (YI0YepHTENb) BO BPEMA YChIHOBJEHUA
(ynodepenus). YcelHOBIEHHE (yAO4YEepeHHE) ONHHM
W3 CYNIPYTOB MW 000HMH CYNPYyramMu Nog4HHsIETCS
npaBy CTPaHkl, KOTOPOE NPUMEHAETCA B OTHOLLIEHHH
obuinx nocnencteui 6paka (c1. 52). Bripaxenue co-
rnacusl pebeHKOM M JIMLOM, HAXOAAIMMCA C HHM B
CEMEHHO-TIPABOBLIX OTHOLIEHHAX, HA YCHIHOBJIEHHE
(ymodepeHHe), Ha NMpU3HaHHE OTLOBCTBA H Hajele-
HHEe HMEHEM TaKiKe MOTYHHAITCS NMpaBy CTPaHbI,
K KOTOpOH npHHamnexuT pebeHok. B unrepecax
pebeHka MOXKET NpUMeHAThCA paBo ['py3nu (cT. 53).
O4eBHIHO, YTO IPY3HHCKOE NMPaBO NpHMEHAETCH,
ecny oHO Haubonee OnaronpuATHO ans pebeHka.

Bo3HHKHOBEHHE ONEKH, MONMEYHTENHCTBA H HHBIX
dbopM noneyeHu s, H3MEHEHHE UX CONEPIKAHUA H Npe-
KpallleHHE NOAYHHAITCA NPaBy CTPaHEBl, K KOTOPOi
NpHHAANEXKHT nojoneyneii. Muocrpanuam uiu
OexeHNaM, HMEIOIIIUM MECTO JKHTENbCTBA B [ py3un,
MOT'YT OBITE Ha3HA4YEeHbl ONEKYHBI HITH MTOTIEYUTENH B
COOTBETCTBMH Cc mpaBoM [ py3u# (cT. 54.1). Ecniu neob-
XOJHMO YCTaHOBHTE OIEKY, HO HE YCTaHOBIIEHO, KTO
MPHHHUMAET y4acTHE B OIEKe, HJIH eClTH TaKOH yyac-
THHK HaXOOHTCA B IPYroi cTpaHe, TO NPUMEHAETCH
npaBo, Haubosee 6NaronpUATHOE AJIs [1OLONEYHOTO
(cT. 54.2). 3n1eck, eCTECTBEHHO, BO3ZHMKAET BOTMPOC,
— H3 KaKUX NPaBONOPAAKOB HYKHO NMPOM3BOAUTH
BEI6Op Haubonee GrnaronpusatHoro npaea? Jlomxken
JH CyAbsi OTPAaHHYUTLCA BHIOOPOM MeXay rpaBom
I'py3uH ¥ THYHEIM 3aKOHOM MOAONEYHOIO, YCTAHOB-
NeHHBIMH B ¢T. 54.1, nubo ou Brnpase obpawartscs K
MpaBy HHBIX CBA3AHHBIX C J€J0M rocyaapcrts?

BpemeHHble Mepbl 110 OlEKe, MONEYHTENLCTBY
HJIH TIONEYEHMI0 MOAYMHAIOTCH 1paBy CTPaHEI, yc-
TaHaBJIMBawIeH oneky (ctT. 54.3).

HacnepcrteeHHoe npago (rnaea Vill)

B coOTBETCTBHH C rpy3HHCKHM NIPABOM, JNerallb-
HOe HaroJIHEHHe TEpPMHHA «HACJEACTBO» Moapa-
3yMEBaeT, YTO B €ro COCTAB BKJIKOYAKOTCH Mpapa H
0053aHHOCTH, IPUHAIEKABIIHE HACNEN01ATENIO Ha
MOMEHT OTKPBITHSA HACJIEACTBA H HE NPEKPaTHBILHE-
Cs BCNeACTBHE ero cMepTH. CHCTeMa Haclle10BaHu s
10 CTEINEHAM «HapylleHa» 3a CYET pacnpe/esieHus
HacJleNHMKOB OJHOH CTENEHH B pPa3sHble OuYepenu
H JIMUIEHHA CTaTyca HacjeAHHKa J1Mua, KOTOpBLIH
MOJKeT HACJIeJOBATh MO MpaBy NpPENCTaBIEHHA.

HacnencTBeHHO€ NpPaBONpPEEMCTBO MPOHCXOAUT 1O
CUCTEME MPUHATUA HACAEACTBA, KOTAa IIPaBoIpeemMc-
TBO OCYLIECTBIISAETCA [IOCPEACTBOM LIENIEHAIIPABJICH-
HEIX AeiicTBHii'".

C TOYKH 3peHH s KOUITU3HOHHOTI'O PEry1HpOBaHH A
I'py3us NMpHHANNEXKHUT K TPYINe NPaBOBBIX CHCTEM,
KOTOpast HCXOJHT M3 HayaJia eJJHHCTBA HACNEeJCTBEH-
HOH MacChl M TIOJIYMHSAET HACJEICTBEHHBIE OTHONICHH
eIHHO#H KONJTH3HOHHOM NPHBA3KE — 3aKOHY I'Pa)KIaHC-
TBa UJIH MECTa XHTENhCTBA HACIEI0AATEN T HA MOMEHT
cmepth'®. Ckopee BCero, 3TOT MPHHIKII PELETHPOBAH
M3 3akoHomaresibcTBa ['epmanun (ct. 25 BpomHoro
3akoHa k ['TY). 3akoH I py3uu npeaycMaTpuBaeT, uTo
HACJIEICTBEHHbIE OTHOIIEHHA PETYIHPYOTCS PaBoM
CTpaHbl, K KOTOPOH MPHHAINEKAal HaclienoJaTenb
K MOMEHTY cMepTH. B naHHOM ciy4yae OCHOBHBIM
MpPaBOM BBICTYMAET 3aKOH CTPAaHBI TPaXKJAHCTBA HAa-
cnenonatensd. Takas NPUBsi3Ka HEYACTO BCTPEYAETCH B
COBpPEMEHHOM 3aKOHOATENBCTBE — 110 001IEeMYy IpaBu-
1y, IPUMEHAETCA NPaBo 00BIYHOr0 MECTA JKHTEJILCTBA
HacJenonaTes s Ha MOMEHT ero cMepTH. B oTHomenuu
nuna 6e3 rpa)kaaHCcTBa MIPHMEHSIETCs IPaBo CTPaHBbI,
rJie OH UMEJ roclieHee 0OBIYHOE MECTO HAXOKICHH .
B cnyyae 0OTCYTCTBHS TaKOBOIO IIPUMEHSAETCS NPABO
I'py3un (cT. 55).

B 3akone I'py3un OTCYTCTBYET J€raibHOE ONpe-
JeNeHue cTaTyTa HacnenoBanusa. Kak ykaseiBaercs B
OTEYECTBEHHOH JNUTEpaType, CTaTyT HACAeJOBaHH A
onpenenseT peureHue oOLIHX BOMPOCOB (OCHOBAHH A
nepexona HMYHIIECTBA 110 HACNEACTBY — 3aKOH, 3aBe-
IIaHHe, HaCleICTBEHHBIH JIOTOBOP, JapEHHE HA cayuai
CMEpPTH; COCTAB HACJEACTBA — BHJbl HUMYILIECTBA, KO-
TOpOE MOKHO HacjeI0BaTh; YCIIOBHI — BDEMA H MECTO
OTKPBITHA HACIEACTBA; KPYT JIHL, KOTOPblE MOTYT
ORITH HAC/IEIHHKAMH, B TOM YHCIIE PELlIeHHe Bompoca
0 «HEJOCTOWHBIX» HACINEIHHKAX) H CHELHaNbHbIX
BOIMPOCOB, KAaCalUIHXCA HACIEN0BaHHA IO Onpeje-
JIEHHBIM OCHOBAHHMAM — 110 3aKOHY, 10 3aBELIaHHIO, B
MOPsAKE HACNEACTBEHHOTO OrOBOpa. DTHM CTATyTOM
onpenensiTca Kak o0IIMe IpaBHIIa O HACledOBaAHH U
noboro UMY IIECTBA, TAK M CIENHAIbHbIE TPAaBHIIA O
HacJIe/IOBAHHH OTNEJBHBIX BUIOB MMYIIECTBA (3EMITH,

" Binukos O.E. Obwine TeHASHLUMH Pa3BHTHA HACNENCTBEH-
HOTO NpaBa rocyAapcTe — yqacTHHKOB CoapyxecTsa He3aBHCH-
MbIX rocyaapcte ¥ bantun. M., 2009.

! Abpamenkos M.C. [1po6neMsl KONTH3HOHHO-TIPABOBOIO pe-
rYNHPOBaHHA HACNENCTBEHHBIX OTHOUIEHHH B MEXIYHapOIHOM
yacTHOM npase: [luc... kaHAa. ©OpuA. Hayk. M., 2007.
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GaHKOBCKHX BKJIaJI0B, HCKJIIOUHTENBHBIX 1paB). Ecau
CTATYT HaCJelOBaHHA OMpeeNsieT pPeryJHpoBaHHe
BCEil COBOKYTMHOCTH HAacleJACTBEHHBIX OTHOIIEHHH
rpa)»JaHCKO-NPaBOBOr0 XapakTepa, HMEeT MecTO
enuHcTBO craryTa'®. I'py3uHCKHI 3aKOHOAATENb
BOCNPHHAJ Hanbosee COBpeMEHHBIN MOAXO] H OTKa-
3ancs OT paculenjieHus HacleACTBEHHOTO CTaTyTa,
MOJAYMHHUB HACNeOBaHHE W ABHKHUMOTO, H HEJBHIKH-
MOr'0 UMY LLECTBA EJIHHOMY MPaBONOPAAKY — THYHOMY
3aKOHY HacienoaaTens.

Crarpg 56 3akoHa MOCBALIEHA KOJNJIM3HOHHOMY
peryiupoBaHHio GopMbl 3aBeniania. B cooTBeTCTBHH
co cT. 1344 I'K I'py3un, 3aBewanue npeacTapaseT
coboif 0HOCTOPOHHMI AKT, KOTOPBIH COCTABJIAETCS
B YCTAHOBJIEHHO# 3akoHOM (opme BBHAY Oyaymiei
CMEPTH H POAOIIKAET KH3Hb» HMYILECTBA 3aBenia-
tend, T.e. 'K I'py3uH no3HiiHOHHpyeT HacleN0BaHHE
KaK YHHUBepcaibHOe npaBonpeeMcTBO. Bonpoc dhopmet
3aBellaHus npeacraeiaget coboit ocobyro npobiemy
npaponpeemMcTBa ¢ ToukH 3penus MYII, noatomy
3akoH ylenseT 3TOMYy Bompocy ocofoe BHHMaHHE.
ITockoneky 3aBewlaHHe — 3TO OJAHOCTOPOHHHH aKT,
TO cobnrosenue onpeneseHHoOH GOpMBI ABIAETCH
o6A3aTenbHBIM yCIOBHEM IS NEHCTBHTENBHOCTH
3aBewannsa'”. Ctatyt GopMbl 3aBEIIaHHA HE BXOAUT
B IMHBII CTATYT HACIENOBAHH A, OJIHAKO B COOTBETC-
TBUH ¢ 3akoHoM I'py3uu oba cratyTa npeanosararTt
NnpexJe Bcero nNpuMeHeHHe 3aKOHAa rpa)kIaHCTBa
HacneaoaaTe.

3aBeulaHHe CYHTAETCS COCTABJIEHHBIM C c00-
monenueMm Gopmel, ecini ero ¢opma COOTBETCTBYET
TpeOOBaHHsM MpaBa CTPaHBbI:

a) K KOTOpPOH HaclempojaTeNb MPHHAJANEKan K
MOMEHTY CMEPTH;

b) rae macnemomatesb K MOMEHTY CMEPTH MME
0ObIYHOE MECTO HAXOXKAEHHS;

C) rAe HaxOAMTCA HEABHIXHMOE HMYUIECTBO,
KOTOPOTO KacaeTcs 3aBellaHue.

CTtarbs 56 CONEPKHUT alIbTEPHATHBHY IO KOJIH3H-
OHHYI0 HOpMY. [To MHEHHIO TPY3HHCKHX HCCIEN0Ba-
TeJei, pellaroiiee 3Ha4eHHe HMEeT HallHOHANBHOCTh
yMepiiero Ha moMeHT ero cmepti'*. [TpaBo obbiyHoro

"2 Borycnasckuit M.M. MexayHapoaHoe 4acTHOE MpaBo:

Yyebuuk. M., 2004.

' Devi Khvedeliani. Kollisionsrechtliche Probleme
der testamentarischen Erbfolge nach dem georgischen
Internationalen Privatrecht.

104 Ibid.
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MecTa HaXOXAeHHUd Haclenonatens K MOMEHTY ero
CMEpPTH BbICTynaeT cyOCHOHAPHBIM KOJJIH3HOHHBIM
HauanoMm. [lo-BHAMMOMY, OHO MpHMEHAETCH K anar-
puaaM U GHMaTpuaam, a Takke UMEET B BHAY HHble
clydae, KOrja onpejaeieHHe IpaHbl IpaxaaHCTRa
ABJIAETCH HEBO3MOKHBIM.

Hcxons U3 KOHUENIHH €HHOr0 CTaTyTa HACTIe/10-
BaHUA, MOMHO MPEANOIOKHTD, 4TO CT. 56(C) OTHOCHTCH
K (hopMe Bcero 3aBelllaHn s, a He TOJIBKO TOil ero 4acTH,
KOTOpasi CONEPIKHUT PACTIOPSIKEHHE HACTENCTBEHHBIMMU
HEJIBHIKHMOCTAMH.

ABTOHOMHIO BOJIM Hacnea0aaTens OTHOCUTENLHO
¢dhopMBbI 3aBelIaHUA W APYTHX BOMPOCOB 3aBEIIATEb-
HBIX pacnopsxxeHui 3akoH I'py3uu He mpenycmart-
puBaeT. B cBA3M c 3THM B IPy3MHCKHH NHTepaType
OTMeYaeTcs, YTO IPHHLIHI aBTOHOMHH YaCTHOH A H3HH _
HE pacrnpocTpaHseTcs Ha BeIOOp CTaHAapTOB, B COOT-
BETCTBHH C KOTOPBIMH PET'YJIHPYIOTCA OTHOIIEHHA 10
HaclenoBaHu'",

B rpy3uHCKO#l 1HTEpaType OTMe4yaeTcs, YTo yc-
TaHOBJIEHHE 3aKOHA CTPaHbl 'PayKJaHCTBA B KA4eCTBE
TeHepaabHOr0 KOJUIM3HOHHOIO Hayana sBJIAETCH He
OuYeHb YauyHbIM pelieHHeM, NOCKOIBKY CIOCOOHO 1o-
POAMTE cepbe3Hbie pobneMel. Hanpumep, BOSHHKAIOT
BONPOCHI AEHCTBUTENIBHOCTH ()OPMBI 3aBEILAHHS, ECITH
Hacle10JaTelb, COCTABHB 3aBeLaHHe MO 3aKOHY CTpa-
Hbl CBOET0 I'Pa)kKIAaHCTBA, HEMOCPEACTBEHHO Mepen
CMEpTHIO MpHOOpeN rpa)K1aHCTBO APYTOH CTpaHel, a
3aBellaHHe nepenucath He ycnen. [1o cMbicny 3akoHa,
Takoe 3aBel[aHHe He BCTYTHT B CHIlY, a 3TO HApyIlIaeT
HCTHHHYIO BOJIKO 3aKoHOAaTens. MckioueH e MOXeT
COCTaBIATH clydaii, korna TpeGoeanus k ¢popme 3a-
BElLlaHHA ABJIAKTCH HICHTHYHBIMH B COOTBETCTBHH
c oboumu npasonopaakamu. OnHako 3to He obecre-
YHBAET 3aLMTY BOJH HAC/IENOAATEN B MOMTHOM Mepe,
0Cco0EHHO y4YHTBIBaA, YTO 3aBENIaHHE BCTYMAET B CHITY
TOJIbKO TIOCTIe ero cmepTH. HeoOxonuMocTe cooTBeTC-
TBHA (HOPMBI 3aKOHY CTPaHbl IPa’KAAHCTBA MOXKET
OBITH HECHPABEAJIMBbIM B OTHOIIEHHH, B YACTHOCTH,
rpaxcaaf [py3uu, MonyuHBLIKX NEpe] CMEPThHIO I'Pax-
NlaHCTBO IPYroii cTpaHb'®.

IlpuBa3ka HaCNEJACTBEHHBIX OTHOLIEHHI MpexIe
BCET0 K 3aKOHY CTPaHbl I'Pa)KAaHCTBA Hac/leA00aTeN s
nopoxkaaet u npobneMy onpeneneHts 3apelaTenbHoil
neecriocobHocTH. Hanpumep, B HeKOTOpbIX cTpaHax
HECOBEPUIEHHONETHHE B BO3pacTe 14 net Brnpase

195 1bid.
1 Ihid.
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cOCTaBNATh 3aBellanue, a B ['py3sun takoe npaeo
MMEIOT TOJIbKO JIHLA, AocTUrine 18 net. JonycTtum,
14-neTHUH MHOCTpaHEL COCTABJISAET 3aBelllaHHe, J10-
MyCTHMOE IO MTPaBy CTPAHLI €70 IPaX IaHCTBA, MOTOM
nepeesxaet B ['pysuto, npuobperaeT rpysmHckoe
rpak[aHCTBO M yMHpaeT. 3aBelllanue, COCTaBJIeHHOe
TaKHM JIM1IOM 32 TPaHHLIEH Ha OCHOBE HHOCTPAaHHOTO
npasa, 10JI3KHO OBITH NPH3HAHO HeAEHCTBHTENbLHBIM,
YTO ONATHL-TAKH ABJIAETCA HECTIPABEIJIHBLIM H Hapy-
aeT BOMO Hacnexoparens'”.

B cootBercTBHH co cT. 1398 T'K I'py3umn, 3aBewa-
TeNb B 11000€ BpeMsa MOXKET H3MEHHTh HIH OTMEHHTH
CBOIO BOJIIO:

a) TyTeM CO3/laHHsA HOBOTO 3aBEIlaHHA, KOTOpoe
OTMEHSAET CTAapOE MOJHOCThIO HIIH YACTHYHO,

b) myTeMm cocTaBleHHsA COOTBETCTBYIOIIErO 3a-
ABJICHHA B HOTapHaJIbHBIX OpraHax;

C) NyTeM YHHYTOXKEHHs BCEX CYILECTBYIOLIHX
KONHH 3aBEIlaHHA, B TOM YMCJIE, H XpaHALIHXCA Y
HOTapHyca.

B cBf3HM ¢ 3THM BO3HHKAET BOMPOC, 3aKOH KaKO#H
CTpaHbl ABNAETCS KOMIETEHTHBIM IS OTMEHEBI HIH
M3MEHEHHU S 3aBelIaHHus.

Konnu3noHHbIE BOMPOCH HACIENOBAaHHA 110 3a-
BEI[AHHIO M0 CYNECTBY PErylHpyeT TOIBKO CT. 56
3akona I'py3uu, HO OHa OTHOCHTCS K TOJNBKO dopme H
He BKJIIOYaeT B cebs TakHue BONPOCH!, KaK ClIOCOOHOCTH
3aBellaTh, CPOK JCHCTBHA 3aBELIATE]bHOI0 Pacopske-
HHA HMYILIECTBOM I10CJIE CMEPTH, H3MEHEHHE HJIH OTMEHA
3aBellaHna. DTo cepbe3Hblii Npoben 3aKoHoAaTeIbHOTO
perynaupoBanHs. BBHIY 3TOro B rpy3HHCKOMH JIHTEpaType
BBICKa3bIBAaETCA MPEANMKeHHe H3MEHHTE MIPEeaNHCaHN
CT. 56 M H3NOXKHUTH ee B clieaytouleii peaakuun'®:

"7 Ibid.
"% Ibid.

«]. 3aBemanne ABNAECTCA ACHCTBHTENBHBIM C
TOYKH 3peHHs GOpPMBI, €CIH OHO COOTBETCTBYET Tpe-
GoBaHMAM MpaBa CTPaHbI:

a) K KOTOpoO# HacinenojaaTeab MpHHajie-
)Kajl HA MOMEHT CMepTH MJIM Ha JaTy CAEJaHHOTO
pACIOpsiKEHUs;

b) rae Hacnepomaresab Ha MOMEHT CMEPTH MIH
Ha J1aTy CHENaHHOIr0 pacropsKeHUs MMes oOblyHOE
MECTO HAXOXKACHHA;

C) rAe HaXOAHMTCS HEOBHXHMOE HMYILECTBO,
KOTOPOr0 KacaeTcs 3aBellaHue.

2. Tpeboranus k Gopme u NOPAAKY HIMEHEHUS H
OTMEHBI 3aBelllaHis PEryJHPYIOTCA PaBOM, YKa3aH-
HEIM B 11. | HacTosIeH CTaTbH.

3. OcHOBaHHbIE Ha BO3pacTe, 3aBELATeIbHOMN CII0-
coOHOCTH M JIPYrHX JTHYHBIX CBOHCTBaX TpeboBaHUA
paccMaTpHBaKTCA KaK NpHHaMIekamue Kk Gpopme
3aBellaHHA. Yka3aHHble Beille TpeOOBaHUS pacrpo-
CTPaHAKTCA TaKXe Ha CBUIETENEH rnocnenHel BoIH
HaclenonAaTeNs».

B rpy3HHCKON nHTEpaType NoAYEepKHBAETCA, YTO
3akon ['pysun o MUII aBnsercs oqHHM H3 NEPBBIX
W CEpbE3HBbIM IIArOM B CO3/IaHHH COBPEMEHHOTC
MeXaHH3Ma 4YacTHONPaBOBOI'O PeryJlHpOBaHUs B Ha-
LHOHAJIBHOM 3aKoHonaTenbcTBe ['py3nn. HekoTopsie
(OpMYIHPOBKH OTAENBHBIX TTOJIOKEHHH MOTYT CO-
3/1aBaTh ONpE/e/IEHHbIE PENATCTBHA 1714 CyObEeKTOB
rpa)caaHckoro 000poTa. JTH NOJ0KEHHUA HY XK AAKOTCA
B A0opaboTkax W M3MEHEeHHAX, 4TOo OyaeT crocobce-
TBOBaThb HE TOJNBKO JajbHeHIIEMY COMMKEHHIO TPY-
3HHCKOIO M €BPOIEHCKOro npaea, HO W Pa3sBHUTHIO
NapTHEPCKHX OTHOLIEHHH MEXIy HallHOHaJIbHBIMH

H MHOCTPaHHBIMH MpeAnpUHUMATENIMHU'",

' I1xananse T.H. HekoTopsle acnekTsl KOJIH3HOHHOTO pery-
JIMPOBAHHA 1IOTOBOPHBIX 00A3aTENBLCTB B MEXKAYHAPOIHOM Yac-
THOM npase ['py3un // MockoBcKuil )KypHan MeXxayHapoaHOro
npaga. 2007. Ne3 (67).
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