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Tarspauwa bopucosa

«HEOBXO/INMASA OBOPOHA OBHIECTBA»:
A3BIK CYJIA HAJT 3ACYJINY®

Tatiana Borisova

«THE NECESSARY DEFENSE OF SOCIETY»:
THE LANGUAGE OF THE ZASULICH TRIAL

Tamvsana Bopucosa (HUY BIIII CII6., douenm, paxyiwmem
ucmopuu, Kanoudam ucmopuueckux nayx,) thorisova@hse.ru.
Tatiana Borisova (HSE, St. Petersburg; associate professor,
Department of History; PhD) thorisova@hse.ru.

YIK: 93/94+34.02+34.03 UDC: 93/94+34.02+34.03

Kniouesvie crosa: o61ecTBO 1 TOCYIAPCTBO, 3AKOHHOCTb, BJIACTD U IPOM3BOJI, HEOOXOAMMas
o6opona, Anarosmii Kouu, Bepa 3acynu
Key words: society and the state, legality, authority and tyranny, the necessary defense,
Anatoly Koni, Vera Zasulich

B craTbe paccmaTpuBaeTcst 060iieHHAs] BHUMAHUEM UCCJIe0BaTe el CBS3b TEOPUY TIPaBa
HeobxoauMoii oboponbl Anarosms Konu (1866) u onpasnanus Bepot 3acysmy (1878). Cire-
Jysl PacIIUPEHHOMY OHUMAHKIO HEOOXOAMMON 0GOPOHBI, TIPE/ICEIATEILCTBOBABIIUIL B Cy/I€
KoHu noctpou nportece TakumM 06pasoM, 4To ToOe I apryMeHTbI B [0JIb3Y 3alllThI 06-
IIeCTBA OT TPOM3BOJIA, IIYCTh M IyTEeM IIPECTYILIEHUS. B yCIOBUAX OTCYTCTBUS IPYTHUX 3a-
KOHHBIX (hOPM OOIIECTBEHHOTO YYacTUsl B MPUHSATUU BA)KHBIX TOJUTUYECKUX PEIIeHUN
olIpaB/laHKe 3acyJINy CTATO0 BAKHBIM aKTOM MOJUTUIECKOI cormapHocT. Bmecte ¢ Tem
sTa 106e/1a «0BIEeCTBEHHON COBECTH» HAJl 3aKOHOM CITOCOOCTBOBAJIA ACKAJIAIMH TIPOU3BOJIA
U HACWJIUSI U YTBEPKIEHUIO STAJTUTAPHOTO HAYAJIA B TIOHUMAHWY COIMAIBHON CIIPaBE/IN-
BocTU B iopechopmenHoit Poccuu.

Tatiana Borisova examines the connection, heretofore neglected by scholars, between Ana-
toly Koni’s theory of the right to necessary defense (1866) and the acquittal of Vera Zasulich
(1878). Adhering to an expanded understanding of necessary defense, Koni, who presided
over the trial, organized it such that arguments in favor of the defense of society from des-
potism prevailed, even if this aim was achieved through crime. Given the absence of other
legal forms of societal participation in making important political decisions, the acquittal
of Zasulich became an important act of political solidarity. At the same time, this victory of
«societal conscience» over the law enabled both the escalation of despotism and violence
and the affirmation of the egalitarian element in the understanding of social equality in post-
reform Russia.

* HccmenoBanue BBITIOTHEHO TIPH TTofziepkke [Iporpammbl dhyH-

JaMEHTaTbHBIX HccaenoBannit HarmonanbHoro nccenosa-
TeJTbCKOTO YHUBepcuTeTa Bricinas mkosta sxonomukn (T3-61:
Wcropus texnostornii u nadpactpykryp B Poccun u CCCP:
TIPOI[eCChl M NPaKTUKY CTAaHAAPTU3AINHT U UX yYaCTHUKN).

AsTop 6saroapuT KOJLIET U Py3ei, JII06e3HO crioco6CTBO-
BaBIIKX 9TO}1 paGote: Fappuca Poronsina, Mapuanuy Mypasb-
eBy, Mapuio HIknsapyk, Exkarepuny IIpaswiosy, Imurpus Ce-
posa, Bukropa Karutyna, [[xeitn bépboank, Makcnma J[émuHa,
Urops Xpuctodoposa. Bce Bo3aMoKHBIE HEOCTATKH — HC-
KJIIOUUTEJIbHAS OTBETCTBEHHOCTD aBTOPA.
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TATbAHA BOPIUCOBA

Henb3st ctaBuTh Ha ClleHe 3apsA’KeHHOE PYiKbe,
€CJIM HUKTO HE UMEET B BU/LY BbICTPEJINTD U3 HETO.

A.Il Yexos — A.C. Jlazapesy-Ipysunckomy
(1 nos6ps 1889 200a)

Ecom npesctaBuTh, 4TO OTIAEIbHBIE HCTOPUYECKHE COOBITHST PabOTAIOT KaK TIPY-
SKUHBI, YCKOPSIONTNE X0/ ICTOPUH, U SIBJISIOTCS KaTaJIN3aTOPaMU «COBPEMEHHOC-
TH», TO ONpaB/iaHue Bepbl 3acy iy, 4y10M He 3aCTpesUBIIIEi eTepOyprekoro rpa-
nonavanpanka Oenopa Tpenosa B 1878 romy, 6e3yc10BHO, GBLIO TAKOH TIPYKIHOM.
Haubosee octpo nmoHnMaHue onpaBiaHust 3acyJuy Kak BasKHON MCTOPUYECKOiT
passuiiky niepezas Jles TosicToil: «3acyrmdeBckoe Aesio He mryTKa. ITo HeceMbic-
JIUTIA, Iy Pb, HAIIIE A HA JIIO/IEl He 1apoM. DTO MepBbIe YJIEeHbI U3 Psi/Ia, ellle HaM
HETIOHATHOTO; HO 3TO /IeJIo BakHOoe. <...> JTO MOX0Ke Ha Tpe/iBo3B[ecTe]| peBo-
mormy [ Toscroit 2003: 423—424].

B ncropuyeckoit muTepaType o gese 3acyaud UCCAETOBATENN TPAAUIIMOHHO
pazpabaThIBAIOT MOJUTHYECKYIO, TEHAEPHYIO U 3TUYECKYIO TIPOOJEMATHKY Jesia
[Cmomsapuyk 1982; Kapriminenko 1994; Siljak 2008; Pipes 2010]. Mens, B cBoto
ouepe/b, MHTEPECYET I0pHIIecKas cTopoHa Tpoiecca 3acyanu!. TTobeaurenem
B 9TOM CyIeGHOM IIPOIeCCe CTOJMYHbIE Fa3eThl Ha3bIBAJIM PYCCKOe OOIIECTBO,
MIPEICTAaBUTEN KOTOPOTO Ha Cy/ie TPUCSIKHBIX ONIPABIAJIN TEPPOPUCTKY. S rmocTa-
PaloCh I0Ka3aTh, YTO Y TAKOTO HOHUMAHUS OOIECTBEHHOI 1100e/bl ObLI aBTOP —
MOJIOJION IOPHCT, JIUTEPATOP U 00IIeCTBEHHbIN AesaTenb AnaTonuii Menoposuy
Komm, npescenaTesrbcTBOBaBIINI Ha TIpotiecce. [louemMy aTOT BUAHBIN IOPHCT ITPH-
BETCTBOBAJI «IOPUINYECKU HENTPAaBUIbHOE onpaBaanues [ Konu 1933: 228] kak mo-
Geny poccuiickoro cyaa?

B HempekpalamoIeMcst Criope 0 FTOTOBHOCTH POCCUIICKOTO 001IecTBa K pelier-
UK 3aTaHBIX CyeOHBIX MHCTUTYTOB UCCIEA0BATEN OTMEYAIOT, YTO BJAUSTEb-
Hasl KpUTHKA UHTEJUIEKTYaJTIaMU CYIOB U IO3UTUBHOTO TipaBa B Poccuiickoii mmrie-
PUH TOJKHA YIUTHIBATHCS KAK BECOMBIH (haKkTOp, TPEGYIOITHIT CAMOCTOSITETHHOTO
uccienosanust [Burbank 2004; Rosenshield 2005; Borisova 2012]. C 310ii Touku
3peHus onpaBAaHue 3acyiud HeJib3st OOOITH BHUMAHUEM, TAK KK 9TO KJII0UeBOI
MOMEHT B UCTOPHUH YTBEPKAECHUS TAIUTAPHBIX HAYaJl B TOHUMAHWH COITHATbHOIM
crpaBeinBocTH B Poccun ipeipeBoJTIOOHHOTO Tleproa. B To ke BpeMs mpo-
necc 3acyJiMy OTYETJIMBO OOGO3HAUNIT TEHAEHIUIO TIOAIEPKKI PYCCKUMK UHTE-
JIEKTyaJlaMF TePPOpPH3Ma Kak MmojuTideckoi npaktuku [ Geifman 1995: 14; Mor-
rissey 2011]. B uem 6bL11 MI€OIOTHYECKUE M TPABOBbIE KOPHU TOM MOIIEPIKKU?

KeMmOpupKCcKast TKOJIA NCTOPHIY MOHSTHH pazpaboTaia METOI0IOTHIO, TI03BO-
JISTIONIYIO PACCMATPUBATH MOJUTHYECKYIO (GUIOCODUIO B KaUeCTBE CBOCOOPasHO-
TO IBUTATEJIS TIOJTUTUYECKOTO TIpotiecca. B paMkax aTOro MOAX0/a MOMUTHIeCKHH
SI3BIK aHAJIM3UPYETCS KaK MHCTPYMEHT TIOJUTUYECKOIT GOPHOBI 11 OJJHOBPEMEHHO
KaK cBOoeoOpasHas MaTPHI[A, B KOTOPOU yIKe 3aJI05KeH OnpeeJieHHbId Habop Ba-
PUAHTOB TIOJTUTHYECKOTO eiicTBUs. [loHMMaHNe TOTUTIYECKUX U U UCITIOJIb-
30BaHNe UX TOTEHI[HAJA 3aBUCAT OT NHTEJUIEKTYJIbHOTO U TIOJTMTHYECKOTO KOH-
TeKCTa KOHKPETHOTO MCTOPHYECKOTO MOMeHTa. [Ipu aTOM mosuTryecKuii si3bik
pa3BUBAeTCS B AVCKYCCUAX O TOTUTHYECKOM: UCTOPUH, TOJUTIKOHOMIH U TTpaBe

[Pocock 1999].

1 Tlonumanue uzeit aberpakrroro rule of law ¢ Touku spenust
roCyZIapcTBa YacTUYHO pacematpusaet Puuapy [Taiinc: [ Pipes
2010: 40—61].

2 ITa TeHIEHIHsT 0COGEHHO 3aMETHA HA TPUMePE HETATHBHOTO
OTHOIIEHHsT POCCUHCKUX JTUOEPAOB K YaCTHOH COOCTBEHHO-
cru. Cm. mogpobuee: [Pravilova 2014].
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«Heobxoarmast 060poHa 001IIeCTBa>: I3BIK Cy/Aa HaJl 3acy Iy

[Tporece 3acyny npeacrapasier Co60M APKUN IPUMeE]P TOJUTUYECKOTO JAeHCT-
B I0PUINYECKOI HAYKU. S rccieryro mpuroBop npucsKubeix 31 mapra 1878 rozma
KaK NMPakTHYeCKUH uTor HaydHoi paborsl Konu «O npase Heob6xoauMoii 060-
poubi» [ Koru 1866a; 1866b]. [Ipyrumu cioBaMu, B MOEM MTPEICTABIEHNH, TIPOTIECC
3acysiny cTajl CIleHOM, Ha KOTOPOi HaydHOe COYMHEHUE BJIECTSIIEro CTyAeHTa-
fopucta Anatosmsa Konu crano «pyXbeM» — B 4eXOBCKOM, KOHETHO, CMbICTTE, —
BBICTPEJIUBILIMM IIOBTOPHO B rpajoHadajbuuka Tpenosa. Ilonarue obimecTBeHHON
BJIacTH, ipobiemMatusupoBannoe Konn B HayuHOU paboTe, U3 I0PUANIECKON Ka-
TErOpUM IPEBPATUIIOCH B TIOJUTUYECKOE JeiicTBUe. 3HAUEHUE ITOTO JeWCTBUS 110-
BJISIJIO HA TOJTUTUYECKUT SI3BIK TopehopMentoit Poccum.

Konun mpucrynun x obssannoctsaM npeacenatens Caukr-Ilerepbyprekoro
OKpPY:KHOTO cy/ia 24 ssuBapst 1878 roza, B ieb, Korma 3acyand cTpesisiyia B Tpemnosa,
u noutu 12 Jiet cycrst noce usganus tpyaa <O mpase HeoOXOAMMON 060POHBI>,
omy6IMKOBaHHOTO oceHbio 1866 roa. B Hawase peun mepes MpUCSKHBIMU OH, TIO
CYTH, OATOJNKHYJI UX K BEPAUKTY O HEBUHOBHOCTH, BBE/IsI TOHATHE CAMOOOOPOHBL:
«¥Y6uiictBo — ecth uinenne ku3H. OHO ABJISETCS TPECTYITHBIM, KOT/[a COBEpIIa-
ercst He st camoobopombi» [IIporece 1906: 95]. 3acynny nokymaiack Ha youii-
CTBO, U TOMY ObLIH Bee oKasaTebeTBa. OnHako KoHu 1 3auTHUK AJIeKCaHIPOB
(haktryecku cchopMyaMpPOBATN TE3UC, YTO TOKYIIEHNEe 3acyJIuy SIBJISLIOCH SKePT-
BEHHBIM aKTOM CaMOOOOPOHBI OOIIIECTBA TPOTHUB IIPECTYITHO BJIACTH, HapyIIaBIIei
3akoH. Cyz Han 3acysind ctas cyZioM Hajl TpernoBbIM, HaJl TOCYIapCTBOM, KOTOPOe
osmteTBOPsiT TPEToB, 1 Hajt 0OIIECTBOM, KOTOPOE TEPIIETIO TPOU3BOJI TOCYAAPCTBA
B BUJIE <KpacHOposkero denbadedesns». CUMBOIMYECKUIT «BBICTPEJ» OIPaBAATE b-
HOTO TIPUTOBOPa cyja HanboJjiee eMKO TiepeaeTcs B IyTKe, KOTOPYIO MPUBOANUT
Konu B BocmomMmuHanugx o fiesie 3acyand, uafanubix B 1908 rony — k Tpuanaru-
JleTHell rojoBiinHe polecca. 11o ero cioBaM, sxuBinii ¢ TpernoBsIM Ha OJHO
sectuuile Cantbikos-1llenpun omacasucsi, 4T0 TOT B HETO «BBICTPEIUT, — IIYJIIO
3acy/ud JOKTOpa HE CyMeJd U3BJieYb, U OOIECTBO JKUJIO B CTPaXe OTBETHOI
crpesbObt [ Konu 1933: 61].

KiioueBoii ipobiieMoil BOOPY;KEHHOTO dTarla IPOTHBOCTOSTHIS BIACTH 1 06-
1mecTBa crasia nmpobaeMa saxonivix HopM oOIIEeCTBEHHON COMMAAPHOCTH W TPaK-
JAHCKOI akTUBHOCTH. VIMEHHO Ty mpobJieMy B paMKaX IpaBa Ha caM0060pOHY
ucciaenoBan ctysent Konu. Kak ueoBek MOXKeT 3alIUTUTBCS, €CJIU HA €r0 TIPaBa
MOCATAIOT, a TOCYAAPCTBO 1 00IIECTBO He MOTYT MPEAOCTaBUTh eMy 3amuty? Tie
3aKaHYMBAIOTCSI FOCYAAPCTBO 1 OOIIECTBEHHbBIE HHTEPECH X HAUMHAETCS TIPOU3BOJI
VX MIPEJICTAaBUTEJIEN I OPTAHOB — YMHOBHUKOB W YUPEKIEHUI?

Basknoii npenpicTopueii, onpenenusiieit moduiiuio Konu 1mo atum Bonpocam, u
TIPeBICTOPYEN TTOKYIIIeHNs 3acyJINd CTaJIo TIepBoe TToKyTienne Ha Anexcanapa I1
4 anipenst 1866 roma. Beisruuii crynent mutpuii Kapakosos, o6yuasnmiicst oHo-
BpemenHo ¢ Konn B MOCKOBCKOM yHIBEDPCHUTETE, CTPEJISIT B UMIIepaTopa y JleTHero
cazna. Ilo nerenze, kpectbssunH Asekcannp KomuccapoB momeriiaz MoKyIeHuIo,
BOBpEMsI BBIOMB MUCTOJIET 13 pyKu Teppopucta [Verhoeven 2009]. ITare ser ciy-
CTsI TIOCJIe OTMEHBI KPEMOCTHOTO TpaBa ObIBIIMI KPEMOCTHON cracaeT naps. [Ipu
STOM B TaseTaX MbI HU CJIOBA He HAaliZIeM O TOM, 4TO OOIIECTBO / HAPOJ 3aIUTUIIN
CBOETO TOCYyapsi: PYKOIO KpecThsinuHa asurano [Iposugenue. VI 310 HEynuBu-
TebHO, TTOTOMY 4TO (UTYpa Iaps caKpalTbHa, KaK MOKa3aJT NCTOPHUK, aBTOP KOH-
HEeNIUN clieHapueB 1apckoil Biaactu Puuapa Yoprman [Wortman 1990]. eii-
ctByfottue juta 4 anpens 1866 roma — Komuccapos 1 Kapako3oB — B ra3eTHBIX
COOOBIIEHUSX BBICTYIIAIM OJUIETBOPEHUSME 06Pa 1 3J1a, K OOIIECTBY OTHOTIIEHMSI
He uMest. ITy6InIueThl penuTeIbHo OTKasbiBaii Kapako3oBy B TOM, YTO OH pyc-
CKMii yesoBek, Toraa kak Komuccaposa, Hao60poT, 3a €10 MOCTYIIOK, TaK CKa3aTh,
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«BO3BOJMJIM»> B OOIIECTBO: eMy ObLIH M0KaJT0BaHbI IBOPSTHCTBO | Hinara. Camo ke
001IIECTBO TPUCYTCTBOBAMO B OTIMCAHUY COOBITHIT TIOKYIIEHHUST U CTIACEHSI B BUJIE
myGaMKK, B UTOre GYPHO NpasAHOBABINE CYaCTAMBbINM KOHEIl HCTOPUY U BBICTY-
nmaBlieii ¢ MHUIaTuBaMu OsarogaprocT KoMuccapoys.

[Mokyuienue Ha BeicoYaiiinyio ocoly, coBepiieHHoe cpeiu Gesa aust y JleTHero
cajia, CTaBUJIO CePhe3HbIe BOMPOCH O TPobeMe Ge30TacHOCTH B TOCYIapCTBE.
CBoeobpasHbIM OTBETOM Ha HUX ObIJIO COYMHEHME CTyAeHTa-fopucta Konu o mpase
HEOOXOAMMOI 060POHBI. ITO ObiIa TIepBast HayuHast paboTa B POCCUICKON 10pHC-
NIPYEHIINY Ha 9Ty TEMY, U €€ TeMaTHKa sIBHBIM 06pa3oM Gbljia mosmTrieckoii. Fo-
BOpsT 0 HEOOXOMMMOM 06opoHe, KoHn n3yvasr mpobiemMy 9acTHOTO HACHUJIVSI B TO-
CyIapcTBe Kak HeOOXOAMMOMN MepbI IJIsT 3alI[ATHI TIPAB B CJIydae HEeoCPeACTBEHHOI
YTPO3BI MPSIMOTO TTOCATATENHCTBA Ha HUX CO CTOPOHBI KOTO GBI TO HU OBIJIO, BKJTIO-
Yasi TOCYZIapCTBEHHBIX YMHOBHUKOB. B TeKcTe 1MOCje0BaTeIbHO TPOBOIUIACH
MBICJTb 00 0OTIIECTBEHHOM 3HAUYEHUH COTIPOTUBIIEHHST TIPOU3BOITY, AOMYCTUMOM 1
naxe 06s13aTeIBHOM, €CJIM OOIIECTBO M TOCYJAPCTBO HE MOTYT 3all[UTUTh IIOTIUpae-
MBI€ TIpaBa.

ApPTyMeHTBI B TIOJIb3Y AOIYCTUMOCTH U TIOJIE3HOCTH IpaBa Ha caMOOOOPOHY
MPUBOAMIINCH B JIBYX YACTSIX 9TOTO OGHEMHOTO — CBBITIIE CTA CTPAHUI] — COUNHE-
HUST: TEOPETUYECKON U npakTuyeckoi. B teopetnyeckoit yactu Koun onupacs
Ha COUYMHEHVS HEMETIKUX TIPABOBEIOB, YTBEP/KIABINNX, YTO TPABO HEOGXOIMMOT
06OPOHbI HY/KHO U MTOJIE3HO JJIsI TOCYAAPCTBA:

[Heo6xomumast o6opoHa] ecTb cocTosiHue camoynpascTsa. [lo-Buaumomy, cy-
IIeCTBOBaHNE HEOOXOANMOTT 0G0POHBI B 9TOM CMBICJIE TPOTHBOPEYHT CYAeGHOMY
Havuasry, 1 OHM 06a He MOTYT CyIIeCTBOBATh COBMECTHO. Kazasoch 6br, 4o cyme-
CTBOBaHWE ¥ JIOMyIEHHE TTpaBa HeOOXOAMMOI 0GOPOHBI OTPUIIAET OBITHE TOCY-
JlapCTBEHHOI BJacTH, oTprnaloleii camocyn. Ho B camoM ziesie 310 Hayasio no-
Ka3blBaeT Ha CyNIECTBOBaHME W TOCIIOACTBO rocyaapctenHoil uaen [Kownn

1866b: 9].

Kakyro rocyapcTBeHHYI0 HI€I0 BOILIOIIAIIO [IPaBo HeoOXomuMoit 06opoubi? Oc-
HOBHAasI Ujies] — 9TO Ujles TIpaBa: «IIpaBo He J0KHO yCTynaTh HempaBy». st ycu-
JIeHUs BO3/IENCTBUS HA YUTaTeisl CTy/IeHT KoHM BBICKA3bIBAET ATOT TE3UC HE OT
CBOETrO JINIa, a B 6oJiee aBTOPUTETHHIX (hopMaxX, MPEIOAHOCS ero To Kak «ado-
puU3M», TO KaK CJI0Ba U3BECTHOTO HEMEITKOTO 1paBoBesia bepuepa. Konu nmomuep-
KHMBaeT, 4YTO HeoOXoArMast 000POHA eCTh «IIPABO3ALIMIIIEHIE> , T0O9TOMY OHA MOKET
UCTIOJIb30BATHCS U [IJIS1 3AIUTHI IPYTUX Jiofel. 37ech KoHu TPUBOAUT eMKoe
onpezesnenne Meiiepbaxa:

[IpaBom HeO6XOMMMOU 0OOPOHBI HA3BIBAETCS YIIOTPeOJIEHNE YACTHOM CHIIBI
rpakJaHMHA VIS 3AIUTHI CBOMX I1PAB MJIM IIPAB JPYTOTO, IPOTHB HAYATOTO Ha-
PYIIEHUs], B TEX CJIy4asixX, KOra 3alura 00lIeCTBEHHO BJIACTbI0 HEBO3MOKHA

[Koru 1866b: 15—16].

B ycn0BuSX HEBO3MOXHOCTH HEOTCTYITHO OXPAHATh TPakIaHNHA TOCYIaPCTBO
obecreynBaeT eMy TPaBo Ha CaMOOOGOPOHY KaK rapaHTHIO IOPHIIYECKOrO PaBEeH-
cTBa B 0OIIECTBE, — PABEHCTBA B NPaBe, 4TO FAPaHTHPYET CIPABEIAIUBOCTD IOCY-
JApCTBEHHOTO ycTpolicTBa. MIMeHHO 3TOT MOMEHT nomuepkuBaeT Konu:

OTHSATH Y YeJIOBEKA 3aIUTY B TEX CIydastX, KOraa OOIeCTBO €€ JaTh HE MOJKET,
3HAYMJIO ObI COBEPIIEHHO YHUUTOKUTD OOBEKTUBHOE PABEHCTBO MESK/LY JIIObMU.

3 O npobieme NOJIUTHIECKOl CyOBEKTHOCTH POCCUICKOrO 06-
I[ECTBa U O TEPPOPUBME KaK CIocobe ee YTBEPIKIACHUS CM.:
[Byanunkuii 1998; Verhoeven 2009].
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OnuH cenascst Obl TTOJTHOBIACTHBIM BJIAJIBIKOI, & IPYTOi 6e33alUTHOIO SKePT-
BOIL. BOT B 4eM 3akJio4aercst OCHOBAHUE JOMYIIEHUsT HEOOXOAUMON 000POHBI
[Komu 1866b: 10].

Bce BhileckazanHoe TPEICTABIISATIO COGOM BIIOJHE MPUEMJIEMBIE TIOMUTHKO-TTPa-
BOBBIE paccy:keHus ayusg uMieparopckoit Poccun cepenuner XIX Bexa. Ognako
HACKOJIBKO Ter1o Tpy1 KoHu GBI BCTpeUeH ero HaCTaBHUKAMU TI0 YHIUBEPCUTETY
U HACKOJIbKO CTPEMUTENILHO OIyOIUKOBAH B IPUJIOKEHUY K YHUBEPCUTETCKOMY
usganuio [Konn 1866a], a morom u otaenbroil kauroi [ Koru 1866b], HacTonbko
ke OBICTPO TTocIeoBanu penpeccun Baacteit [Cvomnsapuyk 1982: 30—33]. Stu pe-
MIPECCUY CTAJU CJEICTBUEM YCUIEHUS Mep 6e30TTacHOCTH 1 60PHObI ¢ PEBOJIIO-
IMOHHOM MpoIaraH/iol, KOTOPbIe, KaK CIPAaBEAJINBO 3aMeTUJI U3BECTHBIIN IIPaBO-
Bez u yuntenb Konn Bopruc YnueprH, B KOHEYHOM UTOTe M MHUIMNPOBAJIH IEJI0
3acysud U ero pa3Bs3Ky:

Hacrosiiuii mporiecc packpbiii 6oJiee CyHIeCTBEHHOE 3J10, 3aKJII0YAIOIIEecs B Ha-
11ieM 0GIIeCTBEHHOM CTPOE, IMEHHO TO KOPEHHOE HECOBMECTUMOE TIPOTUBOPEYNE,
KOTOPOE JIEKUT MEKIY NPeofpasosanisimu HolHeuHez0 yapcmeosanus u cuc-
MeMOU NPoU360Jid, BHECEHHON B TIOJUIENCKYIO e TENBHOCTD MOCJIE TTPUCKOPO-
HOro cobbITus 4 anpens 1866 r. (kypcus moit. — T.6.) [Uuuepun 1933: 377].

B namdaere «O npene 3acymmy» YnyepuH TOBOPUT O HEBO3MOKHOCTH JIaTbHEl -
IIIETO COCYIIECTBOBAHUS JIBYX TOCYNAPCTBEHHBIX MOJUTUK — <«IIPABOBOTO TO-
paznka» u npousposia. O6e MONMUTUKN ObLIN (HOPMATU30BaHBI, T.e. 3aKperiie-
HBI B 3aKOHO/IATEIbCTBE, U, KaK MIcaia UCTOPUK JIopa DHTebIITelH, TPUBOININ
K COCYIIIECTBOBAHUIO B UMIIEPATOPCKOI Poccuu IBYX rocyiapcTs — npaBoBOTO U
agmunuctpaTusHoro (rule of law u rule of administration) [Engelstein 1992].
[Ipotiecc Hax 3acysuy 1o npezcenateabctBoM KoHu ctan Toi miomaakon, rae
06a TocymapcTBa CTOIKHYJINCD?, 1 9TO SICHO 3aduKcrupoBan Ynuepu:

U camblii Cy/ IpeCTaBIISIT TIOJHOE TPOTUBOPEYHE: C OIHON CTOPOHBI — J€ii-
CTBUSI, BO3MOKHBIE TP TIOJTHOM GECIIPaBUM; C APYTOM CTOPOHBI — 00JInYeHne
ITUX CAMBIX JIEHICTBUIL ITPe]] INIIOM OOIIECTBA, [TPe]] BHICITMMI CAHOBHUKAMU T'O-
cynapcrsa [Uuuepun 1933: 377].

[TpoTuBOpeYre 6BLIO APTUKYIMPOBAHO B (hOPME CIIOPa O TIOHUMAaHUN 3aKOHHOCTH
U CTIPaBeTUBOCTH. B aTOM criope «cpabaThiBasia» 3ampelieHHast eH3yPoii 4acTh
countenust Konu o camoo6opote, B COOTBETCTBUY ¢ KOTOPOii IIpectyIieHue 3a-
CYJINY MOTJIO PaCCMaTPUBATHCSI KaK eIMHCTBEHHAsT (hopMa caMOobOpOHbI 061ITe-
CTBa OT IIPOU3BOJIAa YUHOBHUKOB.

JleficTBUTETHHO, KaK COOOTIAIN CBUIETENHN, CPa3y e MocJe MOKYIeHus 3a-
Cyn4 00bsIBIIIA, UTO €10 JABUTAJIa TaK HasbiBaeMast «60roao00BCKass HCTOPHsI»
[TIportecc 1906: 28]°, cyunBiasics 3a oJrozia /1o 3Toro. Peub 11ra 0 He3aKOHHOM
pacriopsprery TperoBa cedb PO3raMu OCYKIEHHOTO 32 yIaCTUE B IEMOHCTPAIIIH
y Kazanckoro cobopa crynenta Boromobosa, He cHsIBINETO manku mepen Tpermo-
BbIM BO JiBope TiopbMbl KpecTol. Tenecnoe Hakazanue cCbLIbHOKATOP:KHOTO Pa3-
PEIasoch 3aKOHOM TOJIBKO 1O MPUOBITHN HA MECTO KATOPTH UJIM BO BPEMSI CJie-
noBanus 110 aranyS. Hakazanue Boroso6oBa Bb3Basio 6eCIOpsiKY B TIOPbME,

4 TIpoGieMbl pasHOTO MPABOCOZHAHUS 0OOUX TOCYAAPCTB Yac-
THYHO Kacasicst Yoprman [Wortman 1976; 2005: 147—148].

5 3mecsh u gasee st GyAy CCBLIATHCS HA CTEHOTPAMMY TIPOIIECCa,
oIy 6JIMKOBAHHYIO B 9TOM COOPHUKE IOKYMEHTOB.

6 Perenne YTos0BHOTO KaccamoHHOTO JlertaptamMenTa Cenata
Ne 37 ot 3 cespassa 1877 ropa.
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0 KOTOPBIX Hamucaau nerepOyprekue razersl. [1o 0BOLY IPUMEHEHMsT HACUJIHST
B XOJIe TIpecedeHrst GECTTOPSIIKOB MPOKYpaTypa Bo3OyANIa pacciefoBatme, HO
TPEMOBCKUY BKJIA/] B HICTOPUIO HE Oy HUKAKOTO O(UIINATTBHOTO OCYKIEHUS
710 TIpoliecca 3acyJInd.

ITo uroram cyzebHOTO pasbuparenberBa npeacenaTeb Konu tak chopmyin-
POBaJI BOTIPOC JJIsI TIPUCSTKHBIX: « BITHOBHA 1 3acysInd B TOM, YTO, PEITHBIIICH
OTOMCTHTH IpajioHadaibHIKy TpernoBy 3a HakazaHue Borosiobosa u ipruobpeTst
C 3TOM TIENTBI0 PEBOJIBBED, HAHECIA 24 STHBAPSI, C 0OyMaHHbBIM 3apaHee HAMEPEHHUEM,
reHepas-abioTanTy TPenoBy paHy B TOJOCTh Tasa MmyJier GOJIbIIOTo Karubpa?s
[TIpomecc 1906: 94]. HesakonHoe HakazaHie Boroo6oBa 1o MHUIMATHBE 3alAThI
MOAPOOHO PacCMaTPUBAJIOCH HA CY/IE KaK peliaroliee 00CTOSITENbCTBO TIOKYIEHUS
3acynnu. Brirouerre 60ToI060BCKOTO HAaKa3aHUsS KakK TIOBO/IA IJIsT TOKYTIIEHST
B (DOPMYJIUPOBKY BOIIPOCA MPUCSIKHBIM, TI0 CYTH, OTIPEIEIUIIO OTIPABIATETbHbII
MIPUTOBOP — BEPIAUKT OBLI «He BUHOBHa». Kak mucan YnyepuH, MpUCSIKHbBIE <CBO-
MM OOBUHUTEIbHBIM ITPUTOBOPOM, Ka3aJI0Ch, OIIPaBajiy Obl TOT CAMbIH IPOU3BOJI,
MTPOTHUB KOTOPOTO BO3MyTiiaeTcst 061ectBo» [HYuuepmn 1933: 383].

[TpununuanbHoil mosunmeil upeacenarens Konu Obu1o BKIOYUTL GakT He-
3aKOHHOTO HakasaHust Boromo6oBa B cyneOHOe pasbrparesbcTBO B KAUeCTBE Cy-
IIECTBEHHOTO 00CTOSATENBCTBA Jieia, MHUIIMUPOBaBIero nokyierne. CTouT or-
METHUTH, YTO, KaK CJEAyeT M3 CTEHOTpaMMBI TIpoiiecca, oOBuHUTEND Keccennb
BCAYECKHU CTPEMUIICS M36eKaTh TAKOTO TI0BOPOTA JIeJIa, 3Has, UTO 3alUTHUK AJIeK-
CaH/IPOB BBLI3BAJ Ha 3acelaHue cyaa cBueTeel 6oromoboBckoit ncropun. Kec-
CeJib HACTaWBAaJ HA TOM, 4TO TPEIoB MPOXOIUT 110 JIeJTy UCKIIOUUTETbHO KaK CBH-
netesb. KiroueBoii Te3uc 0OBUHEHNST 3BYYaT B (hOpMe TTPU3HIBA 3AMMUTHTD TPABO
Ha XKU3HB: «S1 3amuiiaio Kkusub yesosekas [[Iporecc 1906: 65].

Kax moxaspIBaioT Mcce[oBaHNs aMePUKAaHCKIX NCTOpuKoB ['mpumma bara n
Jlyussl MaxpeitHosbzic, MOpasabHast OIleHKa IMYHOCTH CTajla BAXKHON 4epToii poc-
cuiickoro cyaa npucskabix [ Bhat 1997; 2004; McReynolds 2013]. Ha mpotecce
3acyJiny 3anuIaeMble 3aKOHOM MTpaBa ObLIU TIPEACTABIEHbI B TECHOM CBSA3HU C MO-
pasbHOI omerKkoit Tpernosa u 3acy/ud. [TepBbrii GbLI MpeACTaBIeH KaK HHAA-
TOP MIPECTYIIEHNsT 3acyJIid, TOT/a Kak OHa caMa, «II0YTH PeGEHOK», KaK HasbIBaJ
ee 3aMUTHUK, ObLIa T0BE/IeHa 10 KPAWHOCTH TTPOU3BOJIOM BJIACTH 1 TIOTOMY Jeii-
CTBOBAJIA ITOYTU HEBMEHSIEMO.

3nech, kKak Gy/eT ToKaszaHo ganee, paboTana 3amperieHHas BJacTsIMH K pac-
MIPOCTPAHEHUIO KOHIIeNTHs caMooboponbl Koru. Vcxozs 13 BCex NCTOYHUKOB —
CTEHOTPaMM IIpollecca B razerax’, BocriomuHanuii yuactankos [ Denopos 1903;
[Fnarons 1918; Ileperir 1927] 1 naske mpaBuTEIbCTBEHHBIX TJOKYMEHTOB, — XOPOIIIO
BU/HO, YTO Ha TIpoliecce 3acyInud TTOKYIIIeH e Ha JKIU3Hb TeHepaT-aabloTanTa Tpe-
noBa ObIJIO MPEACTABIEHO KaK 3allliTa OT IpousBoJa Tpernosa, ocylecTBaeHHast
B (hopme MecTn. B ocHOBe 3TOI MHTEPIPETAIINH JIEXKUT PACITHPUTETHHOE TIOHH-
MaHue teauca Konu o «MopajibHOM IPUHYKIEHUN COTIPOTUBJISITHCS HEIIPABY .

B Teopetmueckoit wacti paboThI, HATIMCAHHON Ha OCHOBE HEMEITKOM MTPABOBOI
JINTEPATYPHI, €CTh HECKOJIBKO BOIPOCOB, 10 KOTOPhIM KoHU BCcTymaer B criop
C MHOCTPAaHHBIMHU aBTOPAMU W HACTAWBAET HA TOM, YTO MMOHUMaHUe TIpaBa Ha ca-
M0o0GOpOHY Hao pacuuputh. OIMH U3 aBTOPOB KACAETCs BOMIPOCA O BUHE 1 TIpe-
CTYMHOCTH AEHCTBUIT TNI[A, COBEPIAIOIIETO HACUJINE B TPOTIECCE OGOPOHDI:

Hexoropsie nucarenu, nanpumep Lerdob, TpedyioT, 4ToOB MPOTHBO3AKOH-
HOe JIefiCTBUE, COBEPIIAEMOE B COCTOSIHUM HEOOXOIMMON 0BGOPOHBI, CYMTAIOCH

7 Crenorpabuyeckue oT4eThbI CyeGHOT0 3ace/Ianyist GbLIH Oy 6-
JmKoBaHbl B razerax «CeBepHblil BecTHHK», «CankT-Ilerep-
Gyprekue Beromoctu» u «Hosoe Bpemst».
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TOJbKO M3BMHUTENbHBIM. Ho 310 HeBepHO. CHila MOPAJILHOTO IIPUHYKICHUSI
3/1€Ch YACTO TAK BEJUKA, YTO OTHUMAET Y BOJIM BCAKYIO CBOOOAY, a y AelicTBus
xapakrep BMeHsAeMocTd. OTBETCTBEHHOCTD JIEXKHUT HA JIUIe HAATABIIET0, KOTO-
PbIii M €CTh IJIABHBI BUHOBHUK BCEro cay4uBuierocs. Ilputom, o6oponsio-
IlIHfICﬂ CaMUM 3aKOHOM YIIPAaBOMOYEH K IIPOTHBO3aKOHHBIM ITOCJIEACTBUAM
cBoero seiictust [ Konu 1866b: 10—11].

Taxum 06pazoM, pecTyIIeHne HallaJaBIiero abCoMoTHO CHUMAET BOITPOC O TIpe-
CTYIIHOCTHU Hacuaus o6opoHsiomerocs. OG0POHSIONINIACSA He MOKET ObITH BUHO-
BEH, TIOTOMY 4TO MOPaJIbHOE TIPUHYKAEHIE GOPOTHCS ¢ HETIPABOM JIUIIIAET €T0 CBO-
60/l BOJIM. 3aKOH HaJeJIseT ero IPaBOM aKTHUBHO COIPOTUBIATHCI G€33aKOHUIO.
VcrionHsst 3aKoH, 000POHAIONIUIACS He MOKeT ObITh BUHOBEH.

ITO TEOPETHYECKOE ITOCTPOEHIE OBLIO HCIOIb30BAHO 3aIuTON 3acyny. Tpe-
OB JK€ CTaJI OJIUIETBOPEHEM TAKOTO IIPOU3BOJIA, KOTOPOMY, Kak rucan Komu,
MOIJIN U JIOJIKHBI OBLIM IIPOTUBOCTOSATD MPasKAaHe:

Beskuii rpaskgaHuH, UMEIOIIUi 00sI3aHHOCTD UCHOJIHSTD 3aKOH, UMEET U IIPaBo
He J0IyCKaTh IPOTUBO3aKOHHBIX edCTBUA. B aTOM cMbIcse HeoOxoaumast 060-
POHA COCTABJISIET He TOJIBKO 1IPABO, HO U CBSIEHHYIO 00SI3aHHOCTD BCSIKOTO
rpaxkianuHa. Herosib3oBaHUEM TAKUM CBOMM IIPABOM TPasKAaHUH OyIeT N0Iryc-
KaTh COBEPIIATHCST HECTTPABEINBOCTSIM CO CTOPOHBI 06TIecTBeHHBIX Juil [ Kotn

1866b: 26].

Koro Kouu HasbiBaeT «06IIECTBEHHBIMIE JUIAMI»? Y3Ke U3 KOHTEKCTA [IUTAThI
MOHATHO, YTO PEYb UAET HE MPOCTO 0 Tpaskaanax. OcobbIil TEPMUH BBOAUTCS JJIsI
0603HAYEH NS JIUTI, UCTIOJMHSIONINX B TOCYAapCTBE (DYHKITNHU «OBIIECTBEHHOMN BIac-
Ttus». Hamo ormeTuTs, uto B Tekcte Konu 1866 roga nonarust «obuiecTBeHHasI» U
«TOCYIaPCTBEHHAS» BIACTH MCIIOJIB3YIOTCS Kak CHHOHUMUYecKue. B aTom mpociie-
JKMBAETCs 001ast TEHAEHIMsI POCCUIACKON 10puanueckoi nedatr Havasa 1860-x ro-
noB. Hamrprmep, B HEOOTBINIOM pasziesie 0 HeoOXOMMO 000pOHe B OYEPKE O TEO-
PHHM YTOJIOBHOTO TIPaBa HEM3BECTHOTO aBTOpa 00a TEPMUHA TAKHKe UCTIONb3YIOTCS
Kak B3arMosamensiembie [ /1. 1860: 126—130]8. Kak Gyzer nokasano nuxe, y Konu
npaBo HeOOXOAMMO 0O0POHBI IOJIKHO 0OECTIEYUTH TOKIECTBO TTOHATHH «00IIeCcT-
BEHHAsI» U «TOCYAapCTBEHHAS» BJIACTH. JTa TeMa JETATbHO PACKPbIBACTCS B Pa3-
JieJie O HECITPABEIJIMBOCTH HE3aKOHHOTO HAIA/IEHIS KAK OCHOBAHUU [T 3aKOHHOM
HEOOXOMMOIT 0OOPOHBI.

Konu nogpo6uo o6eyskaaeT 3aKk0HHYIO U He0OX0AMMYI0 0G0POHY IIPOTHB He3a-
KOHHBIX /ICHCTBUI YITHOBHIKOB, KOT/A TIOHUMAET BOTIPOC O KPUTEPHIX 3aKOHHO-
CTH TIPUMEHEHUsST HaCUIs Kak 000poHbL. Takux KpuTepueB-yCaoBUI ABa, U OHU
OTHOCSITCST K HAIAJIEHUIO: OHO JI0JIKHO OBITH HECTTPABEIIUBBIM 1, Kak et Ko,
«coBpeMeHHbIM». COIPOTUBJIEHHE HECNPABeONUE60MY HATIAIEHIIO — HE3AKOHHOMY
MOCATATENHCTBY Ha TIPaBa — OCHOBHOM KPUTEPHiT 3aKOHHOCTH 0GOPOHBI, KOTOPOMY
Konu yznenster 6oabiioe BHuManue. « Cogpemennocmy» HallaJleHns 03Havasa, 4To
OHO JIOJIKHO COBEPIITATHCST MIMEHHO B HACTOSIIIEM, a HE B IIPOIILJIOM I GYIyIIEM,
KOT/Ia y TPaskJaHUHA €CTh BO3MOKHOCTD OGPATUTHCS B FOCYIAPCTBEHHBIE OPraHbl
3a 3aIUTOH, B MOJUIAIO U cy/. B HeMerkoli 11 ppaHITy3CcKOil TuTepaType O paBe
HeoGX0MMOI 060POHBI, Ha KOTOPOil OCHOBBIBAJI CBOIO Teoprio Konu, Takke Ha-

8 Komnu B cBoeM Tpyie pa3BUBaJ OCHOBHBIE NOJIOKEHMUST, KACAI0-
1mrecst 060POHBI, 3TOM Gostee paHHeil paboTsr. TekcTyanrbHas
61130¢Th 06OMX UCTOYHMKOB U TO, YTO OYEPK BBIIIEI MO
TICEBIIOHMMOM, TIO3BOJISTIOT IAKE MIPEIIONOKITD, 4TO OHI 062
Hamucanbl Konu. OiHaKo 3ToO IpeIoo)KeHne orpoBepra-
€TCs1 CBE/ICHUSIMU, KOTOPbIE HAM U3BECTHBI M3 €r0 MOAPOOHO
usydyeHnoi 6uorpacum; cm.: [ Cmossipuyk 1982].
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3BIBAIOTCSI 9TU IIPU3HAKH, HO IPUBOJISITCS U IPYTHE — IONOJHUTEIbHbIE (hOPMaJIb-
HBIE YCJIOBUS, HATIPUMEDP HE0OXOANMOCTDb OErcTBa KEePTBHI HATlaJACHHUS.

TaxkuMm 06pasoM, BaKHOU ocobeHHOCThIo Tpyaa KoHu siBjiseTcst To, 4To B HeM
HEeCTIPaBE/ITMBOE 1 «COBPEMEHHOe» HarlaJIeHre CTAaHOBUTCS eTMHCTBEHHO BAsKHBIM
[IPU3HAKOM HEO6X0AMMOM 060poHbL. OCcoObI AKIIEHT Ha HECIIPABEAINBOCTY He3a-
KOHHOTO HallaJIeHusl — OTJInInTebHas depTa moaxona Konn. Ilonsatue nezakon-
HOTO HallaJIeH!sl y HeTo TIPEANoIaraeT u 0GpaTHOE TIOHSTHE 3aKOHHOTO HaMa[eHUs
B (hopMe 3aKOHHOTO HapyIIeHus mpaB. ['oBops o mocaenneM, KoHu mutieT, 4To
NIPUMEHEHE HeOOXOANMOM 06OPOHBI GYIEeT HE3aKOHHO B IBYX CJydasx: (a) mpo-
TUB POoAUTEJIel, oneKyHoB, BocruTaTtesneil 1 (b) MpoTB YHHOBHUKOB 1 areHTOB
[IPaBUTEIbCTBA KaK IIPEACTABUTEIEH OOIECTBEHHON BIACTH.

Ho ectb iBa ycioBus, KOTa 060poHa MPOTUB AEHCTBUIN 00IIECTBEHHO BJIACTH
noryctuma. Bo-1epBbIX, ecii BIacTh JAeCTBYET «BHE TPAHUI] CBOEH KOMITETEHT-
HOCTH» W, CJIEIOBATENBHO, He MIMeeT IpaBa Ha Takue JefcTBUsL. Bo-BTOpBIX, KoTma
OHa «JIEHCTBYET JlaXke B TPAHUIIAX CBOEH KOMIETEHTHOCTHU, HO TIPOTUBO3aKOHHA
B MaTeprajibHOM oTHOIIeHNI> [ Konn 1866b: 24]. B koHTeKcTE cyna Hajx 3acyind
nepBoe yCJI0BUe, OTChIJIAIIIEe HAC K PYCCKON TPaAUIuU JU6epasbHOr0 TIOHNMA-
HUSI €CTECTBEHHOTO MPaBa, KAyKETCs He TaKUM BasKHbIM. Ha TiepBhIii TITaH BBIXOANT
BTOPOE YCJIOBHE HE3aKOHHOCTH JIEHCTBUN BJIACTH: HAPYIIIEHIE YNHOBHUKAMU 3aKO0-
HOB, JIOMYIIEHHOE B OTHOIIEHUH OCYKIeHHOTO Boromo6osa. VIMeHHO Takoro poja
HapyIIeHUs 1 3aKOHHast HeoOXoanMast 000poHa ITPOTUB HUX nHTepecyoT Konu, n
OH MOAPOOHBIM 0OPA30M OCTaHABJIMBAETCS HA TEOPUH TOTO BoIpoca. Ipucraib-
Hoe BHUMaHue KoHu K mpobiiemMe 3aKOHHOCTU TIPOTUBOAENHCTBUS HE3aKOHHBIM
JeACTBUSM YMHOBHUKOB OOBSACHSAETCSI HOBU3HOM MPeIIaraeMoro UM IOpUarye-
CKOTO MeXaHW3Ma [IPABOBOM 3all[ThI OT 3J10yoTpebaeHuit Biactu. B otimune ot
HEMETIKOI 1 (hPAHITy3CKOI I0PUCTIPYIEHITIH, TPABOBOE YPETYIUPOBAHTE 3TOH TIPO-
6J1eMbI GBIJIO HOBOI 1 Masio paspabotanHoi Temoit B Poccnn 1860-x ronos?.

JlokasbIBast mMoJIb3y HEOOXOAMMOI 0GOPOHBI TIPOTHUB HETIPABOBBIX JIEHCTBII UN-
HOBHUKOB, KOHU IPUBOANT TPU apryMeHTa:

(a) HenpuMeHeHre HeOOXOAMMOI 0GOPOHBI MOKET ObITh IHGENBHO IS TPAsK-
JIAHCKOI cBOOODL;

(b) monyienne HeO6X0AMMOiIT 0O00POHBI BeIeT K GOJIbINEi 0CMOTPUTETHBHOCTH
CO CTOPOHBI YNHOBHUKOB;

(C) TOCTOMHCTBO rOCYAAPCTBEHHON BIACTU HE YMAJIMTCS, €CJIU OHA He [IPU3HAET
HeTPaBUJILHO IeHCTBYIOMUX areHToB cBouMu ciyramu [cm.: Konu 1866a: 216]1°.

Jlaznee OH OTAENBHO U MOAPOGHO PA3BUBAET MBIC/Ib O TOM, YTO TOCYAAPCTBY MO-
JIE3HO TIOJIEPKATH IPAKAAHIHA B G0PhOE C TIPOU3BOJIOM, BKJIIOUYAST CAMOCTOSITENb-
HYIO U HECAHKIIMOHMPOBAHHYIO 60pbOy B cuTyaru HeobxoauMoi o6oponsl. He-
o6xoxMast 060pOHA B TAKOM CJTyuae He TOJbKO 3aKOHHA, HO W 11e1eco00pasHa,
HOTOMY YTO HOJIEPKUBAET UIIEIO0 CIIPABEINBOCTH U 3aKOHHOCTH B TOCYIAPCTBE:

rOBOp?[T, YTO €CJIM TOCYZAapCTBEHHAA BJIACTDH JOIIYCTUT BO3SMOKHOCTD HE3aKOH-
HBIX [[efICTBI/IIL/'I CO CTOPOHBI YNHOBHUKOB 1 6y[[eT JTO3BOJIATDH COIIPOTUBJIEHUE Ta-
KM HefICTBHHM, TO OHa YPOHUT CBO€ JOCTOUHCTBO. ITO HeCIIpaBeJINBO, IIOTOMY
4TO JOCTOMHCTBO I‘OCy[[apCTBeHHOfI BJIaCTH, HAIIPDOTUB, BBIUTPAET, €CJIN OHa 6y'
JET CTpOI‘OfI 6]IIOCTPIT6JIbHI/IL[eI>’I 3aKOHa 1 6yH€T BcCerga O iIMHaAKOBO CTPOIr'o CMOT-

9 TloxpoGHee 06 3TOM CM. B MCCJIEA0BAHUN MTPOGIEMbI AMU-
HUCTpaTHBHOI focTuini B Poccun: [IIpasumosa 2000].

10 3T10 MecTo GBLIO OMYIIEHO B OTAeabHOM u3Aanuu [KoHu

1866b].
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PEeTh Ha OTCTYIMHUKOB OT 3aKOHA, HEB3UPast HA UX OOIIECTBEHHOE MOIOKEHUE.
BuacTb He MOXKeT TpeGoBaTh YBaXKEHUS K 3aKOHY, €CJIF OHA €T0 caMa He co6JIi0-
naet [Konu 1866b: 24—25].

Ha nporiecce 3acysind TpeGoBanue paBeHCTBA BCEX IePe]] 3aKOHOM B0300JIa/1asIo
HaJl 3aJja4el 3aIUThl XKU3HU TpaskaaH. Takoil X0 feja He TIpeAyTafiajl MUHUCTP
foctuiyy [lasen, koria IPUHAT pelienue, 9To /1eJ10 3acyJInY MOKHO ¥ HY’KHO pac-
CMaTpHBATh CYJIOM IPUCSKHBIX KaK BCEMH OCYK/aeMOe NOKYIIIEeHVe Ha )KU3Hb,
yrposaioniee 6e3onacHocTH J11060T0 06biBaTesist. OH He MOT ITPEIIOI0KITD, YTO
UJlen 0 3aKOHe U cipaBeiInBocTH KOHM B IIPUHITUIIE TT0/[Pa3yMeBAIOT PACIIupy-
TEJBHOE TOJIKOBAHUE BTOPOTO KJIOYEBOTO YCJIOBHS 3aKOHHOCTH HEOOXOIMMON
060poHBI (IT0CTIE HECTIPABEVIUBOCTH) — «COBPEMEHHOCTHS .

Kak ysxe roBopuiiocs, oT MOMeHTa Hakasanusi boroso6oBa o BbicTpesa 3a-
CyJIMY TIPOIILTIO TToJirofa. besycnoBHO, 110 (hopMasbHBIM TIPU3HAKAM €€ JIeHCTBHE
KJIACCUHUIMPOBATIOCH KAK CAMOCY/L U TIOKyIeHre Ha youiictso. [leiictBust 3acy-
JIMY HUKAK HEeJb3s1 Ha3BaTh HeoOXoMuMoil 060poHoii Borosio6osa, 1oToMy 4o Ha-
TazieHue He ObLIO «COBPEMEHHBIM». B OTHOIIEHN Y IPOIITEAIIEro HAaAeH S TPaK-
JIaHUH JI0JDKEH ObLI HCKATh 3alIUTy B cyle. B ciiydae rotoBsiierocs: HaraieHus
TPKAAHUH [OJKEH ObLI MCII0JIB30BATh «BO3MOKHOCTD IPEILYTIPEAUTD OOIIecT-
BEHHYIO BJIACTD M TAKUM 00PA30M BCTaTh Mo/ ee 3amuty». OnHako Gyjiyiiee Jerko
HepexoauT B Hacrosmiee: «Kak Tosbko Hamazaommii cTan 6 maxoe noioycenue,
UMo ecau ezo He npedynpedumny, TO OH HAPYIIUT MTPABO — TaK MOKHO HAYMHATD 3a-
muimaTbest (kypeus Moit. — T.5.)» [Konu 1866b: 21].

I[Tpukas Tpenosa o Hakazauuu Boroo6oBa MOKHO PACCMATPUBATH KaK HE3a-
KOHHOE HalaJ[eHre Ha ITIHOCTh Borosmo6oBa, KOTOpoe He MOTJIO OBITH IIPECEYeHO
00IIECTBEHHOI BJIACTBIO, 4TO KaK GY/ITO J03BOJISLIO HeobXoaumMyIo o6opony. [eii-
CTBUTEJIBHO, MOTJIA JIN 3aCyJINY UCKATb 3alUTHI OT IPOU3O0LIE/AIIETO HATAJIeHUS
B cyne? Her. V3BecTHO Jin eii GbLIO O TOM, 4TO OBIIECTBEHHAS BJIACTH BCTYTUJIACH
3a npasa Boroso6osa B kakoii-m60 ¢popme? Her. Takum o6pasom, cam axt 6e3-
HakazaHHOCTH TperoBa Mor paccCMaTPUBATBLCS €CJIH HE KaK HE3aKOHHOE JIeHCTBHE,
TO KaK HE3aKOHHOEe <II0JIOXKEHWe», yrposkaiolee obiecTBy. De3nakazanHOCT
Tpernosa craBuiia ero B M0JI0KEHNE MOTEHIIMAIBHO HATAJIAIONIETO, TI0JI0KEHUE,
IIPH KOTOPOM <«€ECJIU €T0 He IPELYIIPEIHTD, TO OH HAPYIIHT IIPABO», YTO KaK OYATO
CaHKIMOHUPOBAJIO HEOOXOAMMYI0 0G0POHY B BUJIE IIPEAYIIPEKICHUS TaTbHEAIINX
HE3aKOHHBIX JeiicTBUIL.

ITOT TEOPeTUIEeCKUH ClieHapUil, HECMOTPS Ha €T0 YS3BUMOCTD, KOCBEHHO HC-
H0JIb30BAJIA 3AIUTA. AJIBOKAT AJIEKCAaHPOB PAa3BUBAJI KJIOYEBbIE CJI0BA 3aCyIHY
Ha cyze:

Torna, He BU/IE HUKAKKX JAPYTHX CPEACTB K 3TOMY Ziesty (IIPOU3BOJIY B OTHOIIIE-
Huu Boromobosa. — T.6.), s1 penmjiach, X0Th [IEHOW cOOCTBEHHOU rubesu, 10-
Ka3aTb, YTO HeJIb3st ObITh YBEPEHHBIM B GE3HAKA3AHHOCTH, TAK PyTasich Hajl 4eJio-
BEUYECKOM JIMYHOCTBIO, 51 He HAIIIA, He MOIJIa HAiTH APyroro crocoba o6paTuTh
BHMMaHMe Ha 310 ipouctiectBue [IIpotmecc 1906: 48].

Ilespio 3amuTh! GBLTO MOKA3aTh, YTO 3aCyJIMY HE BEPIIIJIA CAMOCY/I, OHA 3allU-
IaJIaCh OT MPOU3BOJIA. 3aCyJIMY HE CYJIbs, @ JKePTBa 001IeCTBA — MOKAJICYCHHAS
keHmmua-peberok. OHa B3sisla B PyKH OpysKie, YT00bI 0OJINYUTH 3aKOHHBIH T10-
PSLIOK, IOTYCKABIIMI IIPOU3BOJL 1 €0 Oe3HAKA3aHHOCTh. 31eCh AJIEKCAHIPOB IIPO-
THBOIIOCTABJISIET OCTPO MepesknBaeMylo 3acyJiny HecIIPaBe/I/INBOCTD HaKa3aHUs
Boromo6oBa «3aKOHHOMY» TIOPSIIKY: « 3aKOHHUK [OABE] Obl IPUIUYHYIO CTATHIO
3aKOHA, IPSIMO OIPABIBIBAIOINLYIO CIy4ail ¢ Boroso6oBbIM: y HAC JIM HE HANTH
CTaTbU 3aKOHA, KOJIU HaM HYKHO ee HaliTu» [IIpomecc 1906: 83—84].

109)



TATbAHA BOPIUCOBA

[TpuBeneHHbIE CTOBA 3AMUTHIKA CTABSIT [TOJ] COMHEHUE CAMY U0 3aKOHHOC-
TH, YTBEPK/IAs, YTO 3aKOH — 9TO OE3AYIIHBINA W HECIIPABEANUBbII HHCTPYMEHT,
KOTOPBIN MCKAJIEUWJT )KU3Hb CAMOI 3acyJINy TI0CJIe €€ 3JI0CYACTHOTO 3HAKOMCTBA
¢ M3BeCTHBIM peBoJiionronepomM HeuaeBbiM. B ¢Boeil peun afBoKaT oAPOOHO U
SIPKO PACCKAa3bIBAET O €€ CKUTAHUSIX, CBSI3aHHbBIX C ZiesioM HeuaeBa, 1o KoTopoMmy
oHa He OblyIa OCYsK/IeHa, HO ITpoBeia JBa rojia B TiopbMe (1869—1871).

[Tocane 3akmouerns 3acyauy B I1eTponaBaoBCKON KPEMOCTH ee eJI0 He ObIIo
nepesano B ¢y 1 ObL1o mpekpaiiero. Ho Ha cBo6oe oHa Obliia HEJ0JITO — ee 1Mo-
MECTUJIU B TIEPECBLIBHYIO TIOPHMY <IIO MIPEANUCAHIIO HAYAIbCTBAa». MaTh 1 cecTpa
OKUIAJIU, 9YTO €€ CKOPO OCBOOOIAT, U MPUHOCHIN €il B TIOPbMY «KOH(pETHI U
KHUKKW>. [BagnatuieTHsas 3acyand NpeAcTaeT B Buje 00MKEHHOro pebeHKa.
AJiekcaHIpoB pasBUBaAET HTOT 06pa3 Aajblile, pacCcKas3blBas O TOM, KaK B JIETKOI
oziexkIe ee BbIcTanu 1o arany. OHa IPOCUIIa OTIOKHUTH MOE3/KY, YTOOBI POIHBIE
MpHUHECIH eii Teruible Benr. Ho B 9TOM e 6bIJI0 0TKa3aHO — «HEJIb3sI 10 3aKOHY .
JKanpapm, conpoBoXKIABIINHI €€, «CHSAJI CBOIO IUHEJb 1 of1e]1 GapbimHio» [IIpo-
ecc 1906: 71—72]. YenoBekomobue Ha CEKYHIY BOCTOP/KECTBOBAJIO HaJl GE3/Iy1II-
HBIM 3aKOHOM.

B ntore AnexcanspoB IOBOIUT MPOTUBOITOCTABJIEHIE cCAMOCYa 3aCyJIUd 3a-
KOHHOMY CY/Ly /IO KPaiiHOCTH: OHA OKa3bIBAETCsI CTPACTHOM MOOOPHUIIEN 3aKOHHOC-
tu. g 6ospiineit yoeauTesbHOCTH AJIeKCaHAPOB 0OJIeKaeT 9TOT Te3UC B (popMy
MBICJIN 3acy/Iny:

Korza s coBepiy npecryiuienue, gyMasna 3acysnd, Tor1a 3aMOJKHYBIIUI BO-
poc 0 Haka3aHuu BorosoboBa BOCCTAHET; MOE TIPECTYIIJIEHNE BBI30BET TJIac-
HBIIT npotiece, u Pocenst B Jinite CBOMX MpejicTaBuTeeii GyieT mocTaBieHa B He-
06XO0IMMOCTH ITPOUHECTHU TIPUTOBOP HE 000 MHE OHOIA, & TPOUBHECTH €T0, 110
BasKHOCTH CJIy4ast, B BULy EBporibl, Tl EBPOIIbI, KOTOPast 10 CUX MOP JTIOOUT Ha-
3bIBATh HAC BAPBAPCKUM rOCYIAPCTBOM, Tl€ aTPUOYTOM IPABUTEIbCTBA CJLYKUT
kuyT [[Ipomecc 1906: 88].

3zech caemyer 06paTUTh BHUMaHNE Ha TIPU3BIB aJIBOKATA COOTHECTH MPECTYILIE-
HUe 3acyJiny ¢ npectyiienueM TpernoBa, KOTOPOE SIBJISIETCST HO30POM JIJIsS TOCY -
JIapCTBa M KOCBEHHO JJIst OOIIECTBA, TEPIISIIErO TIPOU3BOJL. ITY MBICIb TOBTOPSLI
B CBOMX BOCIOMUHAHUAX KOHM, OTBeYast Ha HATIAKK B IIPUCTPACTHOCTU €TI0 T10-
3uruu Ha nporiecce. OH TMCAaJ, YTO XOTEN JATh TPUCSKHBIM BO3MOKHOCTD BBI-
HECTH CIIPaBEJIMBOE PelleHne, COOTHECs: 00a IPeCTYILICHUS:

...B Buty mpusHaHUs IPHUCSKHBIMMI, UTO OZIHO HACKJIHE (CO CTOPOHBI BJIACTH ) He
YIIOJHOMAYNBAET HA APYToe (CO CTOPOHBI MOBAACTHBIX ), CY/I TTOTYIHII GBI TTOJI-
HOE OCHOBAHHUE, 0CO00 OMmMeHus nepeoe u3 IMUX HACUAUL, TTOUYEPITHYTh B NPO-
U3BEOEHHOM UM BNEUAMIEHUY T B JKUTEHCKOI 00CTAHOBKE TIOJICYIMMOI MOBOJIBI
JUIS1 XOZIaTalicTBa Iepeji FOCylapeM O JasibHeiieM CMArdeHIY, O MIJIOCEPAUL...
I[IpescraBiene cya — MOAPOOHOE U TBEPOE — YKA3bIBAIO GBI TOCYAAPIO HA
TO, KaK 6€33aCTEHYNBO IPECTYIAIOT €10 CAHOBHUKIY IPAHUIIBI 3AKOHHOCTH U yBa-
SKEHUS K 4eJI0BeYeCKOMY JIOCTOMHCTBY... [ Konn 1933: 212].

Taxum obpasom, Anekcanapos n KoHu Bestaeckn mouepKuBaii «00meCTBEHHOE
3HaveHune cyneGHOro MpoIlecca U BAKHOCTh TIPUHUMAEMOTO PEIIEHHST st 00IIeCT-
Ba. [Tox «o6uiecTBOM» TOrIa cKopee IMOHUMAIAch yutaomas mybuka [Joarux
2006: 54—56; Kasnyrun 2011: 374—376; Karutyn 2011]. Peub B 1iepByIio ouepesib
UZET O CTOJIMYHOM myOsauKe, KoTopas 6Gbl1a 00eCIOKOeHa CBOUM HELO0CTATOYHO
[MBUIN30BaHHbIM 06pazoM B EBporie. CTOUT OTMETHTD, YTO IyOINIHOCTD B JIETIE
3acy/imy urpaja 04eHb BaXKHYIO PoJib — IyOinKa Obliia aKTUBHBIM [IEHCTBYIOIIUM
JmtoM rporecca. 3 o6bemubix Bociomuuanuii Konu o fgese 3acysiimd BUgHO, 4TO
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OH XOPOIIIO HOHUMAJ EHHOCTh (PaKkTOpa MmyGIMYHOCTH IS IPOLECCa M YCIEIIHO
MCTI0TTb30BAJT €T0, BRICTYHAs M KaK PeXKICCeD, ¥ KaK aIMIHHICTPATOP B TeaTPashb-
HOM CMBICJIe coBal!.

Jlnst Hauata 0oco60e BHUMaHUE OH YIEJIUT PACTIPOCTPAHEHUTO «OMIETOBY Ha
IPOLECC CPE/IH BJIMSTEIbHBIX CBETCKUX IIEPCOH U3 CTOJNMYHOI mybuku. Hamo
CKa3aTh, UTO (hOPMATBHO TIPOIECC OBLT OTKPHITHIM, HO IOMYCK MyOankn 6e3 Gue-
TOB, Kak 1ucaj KoHu, MOT «BbI3BaTh BCEBO3MOKHbIE OECIIOPSIIIKU, CKAHAAIIBI 1,
MOJKeT OBITh, Taxke yBeubst> [ Konn 1933: 94—95]. ITo ero co6CTBEHHBIM CTOBaM,
OH ObLJI 3aBajieH UCbMaMu 1 npockbamu o 6userax. JIomyck codyBeTByIOmIEit
myGMKY OBLT KpaiiHe BaskeH, MOTOMY YTO BO MHOTOM MMEHHO OT TOYKH 3PEHMSI
[PUCYTCTBOBABIINX HA 3aCEaHUHU 3aBUCEIA TPAKTOBKA Iipurosopa B [lerepbypre.
Kak mmet cam Konn, «HeKoTOpbIe CAaHOBHBIE HETOSAN», IOTYIIeHHBIE Ha 3aKPBI-
TBIN 7151 yGIMKY OJIMTUYECKHUH Tpoliece Ha ponaratanctamu 1877 roza, pac-
MIPOCTPAHSIIN CJIYXHU O TOM, UTO <TIO/ICYJIMBIe, CTECHEHHbBIE HAa CBOMX CKAMBSX 1
HOJIB3YSICh MOJTYMPAKOM Cy/IeOHOM 3aJIbl, COBEPILIAIOT BO BPEMsI CJEACTBUS M0JIO-
Boie contusty [Konu 1933: 57]. 3nas o crurMaTusannm sKeHIIH, TPUHUMABITIX
y4acTye B PEBOJIIOIMOHHOM [IBUKEHUM, 3HAYUTEIBHYIO YaCTh OUIETOB Ha TIPOLIECC
3acyuy pasganu 06pasoBaHHBIM U MPOTPECCUBHBIM KeHIuHaM [letepOypra.
[Ipucs:xable, co CBOEH CTOPOHBI, TaKXKe OTHOCUIUCH K KOHM Kak K cBoero poja
TeaTparbHOMY pesknccepy. HakanyHe 3acefaHust OHU 00OpaIaInch K HEMY Yepe3
cy1eGHOro IPUCTABA C BOIIPOCOM, <HE CJIE/YET JIU M B BULY BAKHOCTH 3aCeaHIisI
31 mapTa HazleTh Ppaku, y KOTO eCTb, U GeJTbIe TAICTyX1». KOHM TPOCHIT ITepenaTh
UM, YTO He HaXOAUT 3T0 Hy>kHbIM [ Konu 1933: 96].

CoBpeMeHHIKH, KOTOPBIE He TTO/IIeP;KUBAJIHN OTIPaB/IaTeIbHBIN TPUTOBOD, YKa-
3BIBAJIN HA HETIPUJINYHYIO «T€aTPaIbHOCTh» IIPOIIECCA U CTABUJI €€ B BUHY ITPEJI-
cefaTesio cya. IToT (hakT GBIIT OTMEUYEH M B KACCAI[MOHHOM jKam06e 0OBUHUTES.
O6sunuresns Keccesb jkanoBasicst Ha TO, 4TO KOTJA PeYb 3al[UTHUKA COIIPOBOJK-
Jarach aTIoANCMEHTAMH, TO TIpe/icenateb KoHn no/mkeH ObII He TOMBKO TIPpeKpa-
THUTH «0€CIIOPSIIOK», HO ¥ <[IPUTJIACUTD MIPUCSIKHBIX 3aceiaTesiell He 0Opaarh Hu
MaJIeHTIero BHUMAHUSI Ha TaKOe 0OCTOSITENbCTBO, KOTOPOE HE T0JIKHO UMETh HI-
KAKOTro BJIMsIHYSI Ha pa3perienue aenas [Konu 1933: 403]. Takum o6pasom, cya u
cymebHas mporieypa ObLTH CKOMITPOMETHPOBAHBI HE TOJBKO T€ATPATHHOCTDHIO, HO
U 3¢hhexmonm, KOTOPBIN MyOJIMIHOCTD OKa3biBasla Ha X0 U Pe3yJIbTar aeja.

Kpome ToTO, B KaccalmoHHoii xkamobe 0OBUHUTEND KAJOBAICSA U HA APYTYIO
(hopMy HE3aKOHHOTO, 110 €r0 MHEHUIO, BIUSHUS TyOJIUKY HA IPOIECC: mpeacena-
TeJTh Ha TpoIlecce IOMyCTHI yTeHne ra3eTsl «HoBoe BpeMs» Kak MCTOUHMKA MH-
dhopmaru o HakasaHuu Boromo6oBa, NOATOIKHYBIIETO 3acCyIiMd K MBICJIH O 1O-
kymennn. OOBUHUTENH OCTAPUBAT OOBEKTUBHOCTD TA3€THOM MyOJUKAIIIH KaK
CBU/IETEJIBCTBA, YKA3bIBasI HA TO, YTO OPUIIMATIbHbBIE MICTOYHUKU CBEIEHHIT O CIIy-
YUBITEMCSI IOLKHBI GBI UMETD TipropuTeT Ha cyze [ Kornn 1933: 391—392]. [leit-
CTBUTEJIbHO, YTEHUE 3aMETKU OBLIO BAsKHBIM TIPUEMOM B [OJIb3Y 3aCyJIny, eCJIu
YUeCTb, UTO, KaK YK€ TOBOPUIOCH, POCCUIICKOE OBIECTBO TOTO BpeMeHH (hopMu-
poBaJIu OIpe/iesIeHHbIE KYJIbTyPHBIE TPAKTUKH, ITPEK/IE BCEro yTeHue. Tem caMbiM
BCe MPUCYTCTBOBABIITHE HA MPOTIECCE MTPEACTABUTENN IATAOIIEH TYOIMKI MOTJIH
cootHecTH cebsi ¢ 3acyiy, KOTOPast, B OTJIUYKE OT APYTHX YUTATEIEeH CTOJMIHOI
ra3eThl, He CMUPHJIACH C TPOTHBO3aKOHHBIM YHIKCHUEM YeJI0BEeYeCKOTo TOCTONH-
CTBA ¥ OTBKIJIACH TIPUHECTH CeOs1 B KEPTBY.

Pesxuccepckuit 3ambicesn Koun B mpuHIuie cpaboTai — metepOyprekme ra3eThi
HKCAJIN O TIPOIIECCe KAK MUHUMYM ¢ coayBcTBueM. Hanbosiee aMOIMOHAIBHO pa-

11 Marp Konu Gbljta akTpUCOi, U TI09TOMY TeaTpajibHbIe TIPaK-
THKU ObLIU €My XOPOIIIO 3HAKOMBI.
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JIOCTB TIO TIOBOJY OIPAB/AATEIHHOrO IPUTOBOPA BhIPAXKAa BIAMSATEIbHAS ra3eTa
«Tomoc». B cyne6HOM pemopTake TPUCYTCTBOBABIIMIN HA TTPOTIECCE TTYONUTIHCT
Ipuropuii TpagoBckuii Tak mepenas OCHOBHOM addekT cyaebHOro mpoiecca:
«...JTO He ee, a MeHs, Bcex Hac — o0miecTBO cyasTs [[pamosckuii 1878: 2].
W nanbliie oH IMOSICHSLI, 32 YTO:

Ham iaHbI yCTaBBI, 3aKOHBI, TOJIOKEHUS, CO3/IAHBl YUPEKIACHNUST; HO KTO JKe UX
He COOITIOIAeT, KTO MPOTIOBEYET CHCTEMY BCEBO3MOKHBIX OXPAHEHHH U YCMOT-
PEHUIL, 3aITPETOB U HEOBEPHIT, KTO IIPSIMO MJIN KOCBEHHO TIOTBOPCTBYET Pa3Jiay
MEKJLY CJIOBOM U JIEJIOM, 4TO JIEIANI0 OBIECTBO, OTYEr0 MOJIYAIIA [IeYaTh, HE Pas-
JABAJIKCD JIK, HA0O0POT, IIPOTECTHI IPOTUB MATEHIIINX MOTI0JI3HOBEHUTT 00y3/1aTh
Hallle CBOEBOJIKE, HE HAXOAUIUCH JiK IyOJIMIIUCTHI, KOTOPble N3BEPraju Pyra-
TeJIbCTBA, TPeOOBAIM ITyOANYHBIX 9K3EKYIIHii, PO30T U IJIETEH Ha IJIOMALIX
[IpanoBckuii 1878: 2].

Kak BuaHO M3 peropraxka, Ha MpoIlecce YyBCTBA BO300IAIAIN HA/l PA3yMOM.
VmenHo Tak chopMyInpoBal AnIeMMY Ipoliecca Ipejceaaress cyaa Konm: co-
cTpajianue MUJIOCTUBOTO Cy/la WK padyM 3akoHa. Ho GbLiin Jin y 3aK0OHA B JIUIlE
0OBUHEHUS IAHCHI yOeaUTh 0OIIECTBO B CBOEHT CIIpaBeTMBOCTH, Tpedyioteit 3a-
HIUTHI Cya?

OcHOBHBIM apryMeHTOM 06BUHEHNUsT 0OBHHITENb Keccess m36past mpoTHBoIo-
CTaBJIEHNE «CBOEBOJIBHOTO» Cy/la 3aCyJIMY «CyAy 3aKOHHOMY». JTO IIPOTUBOIIO-
cTaBJIeHNE JI0JIKHO OBLIO, TI0 BCel BUANMOCTH, yOEIUTh B IIEPBYIO OYeEPE/lb KITOYe-
BBIX YUYACTHUKOB IIpoIlecca — KoJuer-fopuctoB Konn n Asrekcanzposa — co Beei
OTBETCTBEHHOCTBIO MOJIOWTH K CBOUM pevyaM Ha cyne. [lelicTBUTeIbHO, OT pellle-
HUS IPUCSIKHBIX 3aBUCEIIA PEIYTALMS CY/Ia, B IPECTUIKE KOTOPOTo ObLIM 3auHTe-
pecoBaHbI Bee ieficTByIomue Juia. Bonpexku o6unenusiv Keccesst B cirabom Bbi-
CTYIUIEHUU Ha TPOIlecce, Hajlo OTAATh JOJKHOE OOBUHUTEINIO: OH OYEHb YETKO
copMyINPOBAT HEBO3MOKHOCTD OMPABIAHUS 3aCYJIHY MyTeM YOEIUTENbHOTO
IPOTHUBOIOCTABIJIEHHS CAMOCY /1A 3aCYJINY «CY/ly 3AKOHHOMY»:

...CaMOyBepEeHHO IIPE/IIIONIOKUB, UTO €€ B3TJIS BIIOJTHE COJIIIAPEH CO B3TJISIaMI
o01tecTBa, <...> 3acyIud COUIa BO3MOKHBIM YCTPOUTH KAaKOW-TO TAWHBIN CYI.

YcTpous TaifHBII Cyl, OHA COYJIa BO3SMOKHBIM COEJIMHUTD B CBOEM JIUIE U
MIPOKYpOpa ¥ 3AIUTHUKA M CY/bI0; OHA CYMTATA BO3MOXKHBIM IIOCTAHOBUTH
CMEPTHBII TPUTOBOP, KOTOPBIN OHA JKe, MOJIOJIAST JKEeHIIIUHA, TPUBENA B UCIIOJI-
HeHMe, K cyactuio Heyaasiieecs [Ipouece 1906: 64].

To, 4T0 MOJIOZAsT KEHIIUHA MOJKET B3sITh Ha ce0si BjacTHbIE (DYHKIIMH OCHOBHBIX
buryp cymebHOTO mporecca, BBITSAETO0 Kak MOMHbIH abcyp. B moaTBepskaeHme
cBoell IpaBoThl 06BUHKTENb Keccesb HATOMUHAI, YTO CPEICTBA 3acyiny Ipe-
CTYTIHBI, TOTOMY KaK OHU MOJPBIBAIOT 3aKOHHOCTDH KaK Ba)KHOE YCJIOBHE 001ITe-
CTBEHHOI KM3HU. 311eCh CTOUT 0OGPATUTH BHUMAHUE HA TEPMUHOIOTUYECKHIA BbI-
6op OOBUHUTEJIST: PeUb UAET He O TOCYAAPCTBE, a 06 obmiecTse. JKepTBa 3acymd,
rpajloHavYaIbHUK TPeroB, MpeiCcTaBieH Kak «00MeCTBEHHBII e Telby:

S1 BIIOJIHE yBEPEH B BAllleM COTJIACUU C TeM, YTO KaxK[blii 001IIeCTBEHHbII j1esi-
TeJib, KeM Obl OH HU ObLI, UMeeT MPaBO Ha Cy/l 3aKOHHbIIL, a He ¢y 3acyiud.
S1 yBepeH TaksKe B BallleM COTJIACUH, YTO HUKaKast OOIeCTBEHHAs JKU3Hb, HUKa-
Kast 001IeCTBEHHAST OPTaHM3aIUs] He BO3MOYKHA TaM, T/ie OOIECTBEHHBIE JIeSITEIH,
AIMUHUCTPATOPBI, CY/IbH, 3eMCKHE JIESITEIIH, TyOIUIICThI BHIHYKACHBI ObLTN ObI
HOMHUTB, YTO KakK Obl OHUM HU TIOCTYIIAJIH, & C TOU HJIH C JPYTOIl CTOPOHBI HA HUX
BCe-Taky OyJleT HANPABJIEH PeBOIbBED. S yMaro, 4To 3TU OOIEeCTBEHHBIE s
TeJIN UMEIOT IIPaBO Ha TO, Ha YTO UMeEET IIPaBO Ka}KﬂbeI YeJIOBEK, ITPpaBO Ha JKU3Hb
[IIpomecc 1906: 64].
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Keccenb KocBeHHBIM 06pa3soM paccMaTpuBaeT TeMy 3amuThl obuiectsa. OH pas-
oby1agaeT BO3MOKHbIE aPIYMEHTHI B TI0JIb3Y HPaBCTBEHHBIX 1eJIell 001IecTBEHHON
3aIuThl. B HUX OH BUAUT TONBKO HEYOEAUTETbHOE U GE3HPABCTBEHHOE CPEICTBO
OTIpaBAHUS TPECTYITHBIX JIESTHUI:

Oma roBOpUT, YTO XOTeJIa I0KA3aTh, YTO HEJIb3s1 Ge3HAKA3AHHO TPOU3BOANTD IT0-
n06HOro poza aelicTBuil. VI3 aTux cj10B 3acyaud BUAHO, YTO €€ AeHCTBUS CIIy-
JKUJIM KaK Obl BBIPasKEHHEM 00SI3aHHOCTH YCTPAHUTD SIBJIEHUSI, KOTOPBIE, 110 €€
MHEeHUIO, 6111 Bpeanbl 0bmiectsy [IIpomece 1906: 61].

HeiicTBus rpasonavaibHuka Tpernosa Keccenb He paccmarpuBal, oToMy 4To,
KaK OTAETHHO MOAIEPKIBAI OOBUHUTEND, TPEMOB Ha MPOTlecce BHICTYMAT B Ka-
4ecTBe CBUETEJS], a He oACyuMOro. [IpoTuB «00IeCTBEHHO 3HAYUMOT0> 110~
HUMaHUs [IOKYILeHMst 3acyind OOBUHUTEIb BBIABHUIA/ HECKOJIBKO T0BOIOB. Kax-
Iblii U3 HUX BBITJIsIIE] Pa3yMHO, HO B COBOKYIHOCTH OHM Kak OYyATO CKOpee
HOATBEPIKAAIIH [IPABO 3acy/ind Ha caMO0OGOPOHY OT IPOUSBOJIA, ILyCTh U IPECTYII-
HBIMU METO/IAMH.

HepBbIﬁ JTOBO/] CTaBUJI 110/ COMHEHUE JICTUTUMHOCTD HpeTeHSI/IfI YaCTHOTO [_IeIL/'I'
CTBUSI Ha BbIPaKeHUe O0IIeCTBEHHOI BoJ. To/bKO cyneGHbIi IIPUTOBOP «BbIpa-
JKaeT OBIIECTBEHHYIO COBECTh». [IpaBo Ha mpuMeHeHUe HACHIINS UMEET TOJIHKO
rOCYIapCTBEHHBIN MHCTHUTYT, KOTOpbIi Keccesb obo3navyan kak cyu: «...Kakoe
TPaBoO OHA MMeJIa TIPICBAMBATH CBOUM B3TJISIIAM T€ TOCJEICTBISI, KOTOPOE MMEET
TOJIBKO cyaeOHbIi npurosop?» [IIpouecc 1906: 61].

3acyIid sIBJISIIIACH YACTHBIM, He YIIOTHOMOYEHHBIM Ha BhIPasKeHIe OOIIeCTBEH-
HOTO MHeHUsI TUIoM. UT00bI T04epKHYTh 3T0T (hakT, Keccesb TpeboBa mpems-
ABJEHUA «ITOJTHBIX, HECOMHEHHDBIX 1 HE TTOAJIEFRAIINX OIIPOBEPIKEHUTO (baKTOB, J10-
Ka3bIBAIOIIIX, YTO B3IJISI/ IAHHOTO JIUIA Ha U3BECTHOE OOLIECTBEHHOE SIBJIEHUE
BIIOJTHE COJMUAAPEH co B3rasaoM obmectsax [IIpomece 1906: 61]. Ymospuren-
HOCTb IIPUBeIeHNs TakuX pakToB oueBuaHa. [1o cyTH, 310 TpeGOBaHNE 3BYYHUT KaK
HACTOAIIAS TPOBOKAIUS [JIs1 KOJLJIETUM TIPUCSIKHBIX KaK 00IECTBEHHOTO UHCTH-
TyTa. TOJIBKO OHM — MIPUCSIKHBIE — B 9TOI CUTYAIIMU MOTJIU IPUHSITD TTOJUTHYEC-
KO€ pellieHue OT JUTa 06IIecTBa 1 TIPU3HATH TIPECTYITHBIMY eACTBUs Tpermosa.

JelicTBUTENBHO, KAKUE CYIIECTBOBAIU OOIECTBEHHBIE MEXAaHU3MBI [IJIs1 TIpe-
CeveHwsI IPON3BOJIa TpasoHadasbHuka? 110 cyTH, HUKaKuX, KPOME ITHCEM U TTPO-
meHuit. Bouiu v y 3acysind ¢ eIMHOMBIILIEHHUKAMU JIerajJbHble cIioco6bt 6o-
POTbCS 3a MPABO BBIPAXKATh OOIIECTBEHHYIO BOJIIO, Harpumep B hopme 60pbObI
HOJIUTHYECKHX MapTuii Ha Beibopax? Her. Iloaromy cyz IPHCSIKHBIX Kak 06IecT-
BEHHBIN WHCTUTYT MOT TPAKTOBATH KaK N3/1€BATEILCKOE Tpe6OBaHI/Ie TIPE/ICTaBUTH
dononnumenviivie GaKTbI, MOATBEPKAAIOIIIE, YTO IIPOTUBO3AKOHHOE HAKA3AHUE
OCY’KIECHHOTO HEIOMYCTIMO /7Ist 001iecTBa. CBOMM OMPaBIaTeIbHBIM TPUTOBOPOM
HPUCSIKHBIE KAK ObI 3asIBJISIIA: MBI SIBJISIEMCS [TPEICTABUTESIME COTUAAPHON 06-
IIECTBEHHOI BOJIM, M OHA TOTOBA TIPOCTUTD 3acysInd MOKyIeHne Ha Tperosa, 1mo-
TOMY 4TO Ta JIeliCTBOBaJIA B MHTEPecaX 00IeCTBa IPOTUB [TPOU3BOJIA BJIACTH, KO-
TOPBII He ObLJI TTIOJABEPTHYT IPECICAOBAHUIO B 3AKOHHOM HOPSIZIKE.

Bropoii 0Bo/ 1pOTHB 061IECTBEHHOTO IOHUMAaHMsI IeHCTBII 3acynny ObLt
HaIpaB/eH Ha 00InYeHne TKOOBI BBICOKOI HPaBCTBEHHOCTH ee moCTyTKa. [IpoTs
sanurHuIlbl obiecrsa Keccenb mpuBoaun makcumy Kanra, hopmynupys ee tak:
«IToctymaii Bcerzma Tak, 9TOGBI TO MPABUIIO, HA OCHOBAHUHU KOTOPOTO THI IE€HCTBY-
elllb, MOTJIO OBITH TIPU3HAHO 32 00sI3aTEILHOE BCEMH PA3YMHBIME CYIIIECTBAMI».
[lasee OH TOSICHSIT, YTO HPABCTBEHHBIE HOPMbI 3A(UKCUPOBAHBI B 3aKOHE:

B HpaKTH‘IeCKOﬁ KU3HU O6H_[I/Ie ITOJIOKEHU S, TIPUHIIUITBI HPAaBCTBEHHOCTU <..>
BbIPpa’KalOTCA 3aKOHOM, KOTOprﬁ IIyTEM OTPpUIATE/IbHBIM, ITyTEM OIIpe/IeICHUL:
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Yero HeJIb3sI IeJIaTh, YKA3bIBAaeT TPAHUIIBL, 32 IIPe/lelaMi KOTOPBIX HAUMHAETCS
o6uactp 6esupascrBentoctu [IIponecc 1906: 62].

W B 3akmmogenrie oH MOBTOPSIT TO, C 9€TO HAYMHAI: ¢IUHCTBEHHO BO3MOXKHBIN 1
3aKOHHBII METOJI YJIyUIIEHUS OOIIECTBEHHOTO YCTPOMCTBA CIIE/LYET UCKATh B CYIE,
«PELIAIOIIEM, YTO €CTh [IPABO U YTO He npaBo». OOIeCTBEHHbIE AESITEU HE MOTY T
UCKJIIOYATHCS M3 YUCJIA TEX, KOTO 3aIIUIIACT CYI.

Kak 6b110 ckazano, Keccesnst 06BuHsIM B ¢1a00M BBICTYIUICHUU Ha cyje. Bos-
MOJKHO, IMEHHO B 9TON «HPaBCTBEHHOIT» YacTh OOBMHEHUS 1 BUEIH €ro ciaboe
MecTo. CiretyeT OTMETUTB, 9TO «(aKTHIecKasi», TepBasi 4acTh €T0 PeyH, ¢ KOTOPOi
OH HavaJI, BBIIVIsI/Ie/Ia MeHee ys13BuMo. Keccestb yoeruTeIbHO OTPOBEPT Te3uce 3acy-
JIMY, 4TO OHa He xotesa yousaTh Tpenosa!2. Camo BEIGpaHHOE €10 OpyKHUe 1 06CTO-
SITEJTCTBA CTPEJTHOBI TIO3BOJISII OGBUHUTEIIO YCOMHUTBCST B UICKPEHHOCTH €€ CJIOB.

Cepbe3HoCTh 3TOTO I0BOA CO CTOPOHBI OOBUHEHUST OTMETHI B CBOEH ey me-
peln IpUCSKHBIME U Tipezicenatesb cyna Konn. CTout 3aMeTuTh, YTO € TOYKU 3pe-
HUSI COZIEPIKATEIbHBIX aPIYMEHTOB HeT 00001 HeOOXOANMOCTH OCTaHABIUBATHCS
noapo6HO Ha peurt KoHu mepesi MPUCSKHBIME, B KOTOPOH OH PE3IOMUPOBAJ BCE
cKazaHHOe Ha cyjie. MOXKHO TOJIBKO [OAYEPKHYTh OOLILYI0 TEHEHIIUIO er0 BBICTYII-
JICHUSI, KOTOPast 3aKJII0Yaiach B TOM, YTOOBI IPEICTABUTH B KAUECTBE a/IEKBATHBIX
U PABHBIX JI0BO/IbI OOBUHEHVSI ¥ 3aIIUTBI, DTa TEHIEHI[MS IIPOSIBUJIACH U B [IOCTA-
HOBKE BOTIPOCA MPUCS)KHBIM, B KOTOPOM TOBOPUJIOCH O TIOKYIIEHUU 3acyJiny U3
MecTH, 4TO (POPMAJIBHO HE MOIJIO CUMTAThCS HeoOX0AUMOl 06opoHoii. Tak mpo-
siBasiIach GecnipuctpactHocth Konn. Ho nipucskHbie He ObLIM 3HAKOMBI ¢ Gop-
MaJIbHBIMU KPUTEPUSIMU MIPECTYITHOTO M HEMTPUCTYITHOTO HATIA[EHUS, U TOITOMY
TE3KC O HEMPECTYMHOCTH YOUHCTBA JJIs1 HEOOXOANMOiT 0G0POHBI MOT paccMaTpu-
BaThCSA MU KaK IOPHUANYECKOe OCHOBAHME /7S OTIpaB/iaHus. B To ke Bpems HpaBs-
CTBEHHAS 3HAYMMOCTD ACHCTBUI IPUCIKHBIX (<IIpe[cTaBUTE el 0OMIeCTBEHHON
coectu» [IIpomecc 1906: 108]), mocTosguno nmenaaupyemas B peun Kouwu, moz-
TaJIKMBaja K TOMY, 4TOOBI 06paTuTh GOJIbIlIee BHUMAHUE Ha HPABCTBEHHYIO apry-
MEHTAITNIO0 OOBUHEHMSI U 3aIIUTHL.

HpascrBenHbIi ciop o6BuHeHre npourpaso. Bosee Toro, MMeHHO HPABCTBEH-
HBIE aPTYMEHTHI OOBUHUTEST CHITPAN C HUM 3JYI0 TIYTKY, HECMOTPST Ha TO YTO
KaykK/IbIil 13 HUX ObLJ HaIleJIEH Ha J0KAa3aTeJbCTBO HEOOXOANMOCTH OCYAUTh 3a-
cynud. OHAKO B pe3yJibTaTe BCe CTAJNO BBIMJSAAETD ClaeAyionum obpasom. 3a-
KOHHBIMHU CPEJICTBAMU TIPOTHBOIEHCTBOBATH TPOU3BOY Tperosa ObLIN PATIOPTHI
IPOKYPaTypbl, KOTOPbIE, Kak coobuiaer Konu, Hu k uemy He npusesu. ObuiecTBy
0 HUX HUYero He coobinanock. CynebHoe pasbupaTebeTBO IMPECTYIICHUS 3acy-
JIMY CTAHOBUJIOCH €MHCTBEHHON BO3MOKHOCTBIO OOIECTBEHHOTO U TOCYIapCT-
BEHHOTO TIPU3HAHUS TOTO, YTO TPEnoB coBepInu mpectyiieHue. B ciyyae Takoro
HpU3HAHUS 00LIECTBO U TOCYAAPCTBO JeHCTBOBAIM KaK €ANHOE [EJI0€ B COOTBET-
CTBUY C TEOpUEH HeoGXoanMoit 060poHbl KoHM, 01IHAKO CYANTH P 3TOM J0JKHbI
6b1mn 3acymy, «6marogapsa» KOTOpoi cocTosics cyn Hax TpenosbiM. [IpaBaa
TOPXKECTBYET MYTEM OTPABIAHUS ITOKYIIECHUS Ha KU3Hb pecTynHuka. [Tokyie-
Hre 3acysnd, IpeiCTaBIeHHOE B TOM YHCJe KaK eIMHCTBEHHO BO3MOXKHBIN aKT
Heo6x0mMoit 060porbl Boroso6osa 1 Bcero o611ecTBa OT MPOU3BOJIa YAHOBHUKA,
ompaBzano. Bo3Bpamiasich K IepBoOHAYaTbHOMY BOIIPOCY O MIPHYMHAX TOJTUTIYE-
CKOTO0 BbIGOpA 00611IeCTBA MEK/LY CIIPABEJINBBIM HACUIIMEM U TTPECTYITHBIM 3aKO-
HOM Ha Ipoiecce 3acyiny, CTOUT CKa3aTh O POJU POCCUIICKUX 0OIIECTBEHHBIX

12 3JToOT Te3uc eit MOMOT BBICKA3aTh MpecenaTesb cyia Konn.
OrtBeuast Ha €To BOIPOC, JKeJazia Jim oHa yours Tpemnosa, 3a-
cynny orBevasa: «Her, MHe 6bLIO BCe paBHO, YOUTD MM pa-
Huth> [I[Iponecc 1906: 48].
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nesiresieit v oprcToB. FOpuamyecknit I3bIK TOrO BpeMeH! N3061I0Bal HpaBCTBEH-
HBIMU KaTeropusMu. Cam KoHN B BOCITOMUHAHUSAX MTUTIIET, UTO OTTPABAATEIbHBIH
NPUTOBOP CTall «<HPAaBCTBEHHOM 1moGenoi» Teopun Haz npakTrukoi [Kornu 1933:
230]. B mene 3acysmy cTajo OTIETIMBO OHATHO, YTO TEOPETHYECKE TIPE/ICTaB-
nenust KoHu 1 aApyrux sipkiux o6pasoBaHHBIX IOPUCTOB TOTO BPEMEHU O TOM, Ka-
KUMU JIOJKHBI OBITH MTPABO U TOCYAAPCTBO, HE COOTBETCTBOBAIN ODUITHATHHOI
3aKOHHOCTHU. VI 3716Ch OHM BBICTYNAIN Kak Hanbosee KBanupuIupoBaHHble KPU-
TUKH CYIIECTBYIOIINX MOPSITKOB OT MIMEHU BCETO OOIIECTRA.

KirtoueBoii mpo6sieMoii, ocTpo nepeknBaemMoii opuctamu, 65110 G10pokparnye-
CKO€E 3aKOHOTBOPYECTBO, T.€. HEBO3MOKHOCTH OOGIIECTBEHHOTO YIACTHST B 3aKOHO-
JIaTeJIbHOM BIACTH, KOTOPas MPU OTCYTCTBUM OOIIECTBEHHOTO KOHTPOJISI MOTJIa
CaHKI[MOHUPOBATH JI0601 ponssoJi [ Borisova 2012]. Ily6anambiii cyaeOHbIH TIpo-
necc craj OOIIECTBEHHBIM MEXaHU3MOM INPOTUBOIEHCTBHS «3aKOHHOMY TIPO-
u3BoTy». OH TIO3BOJTAIT OGIECTBY BBIATH M3 «ITACCHBHOIT postns 13, kak mucan Koxu
[Komnu 1933: 230], 1 ykazaTh Ha Ge3HPABCTBEHHOCTH 3aKOHHOTO TIOPSIZIKA, B CO3/la-
HUW KOTOPOTO OOTIECTBO He TIPHHUMAJIO YYACTHSI U TIOTOMY OXPAHSITDh U MOJIED-
JKMBATh KOTOPbIH HE CYMTANO HEOOXOANMBIM.

B aroii cBsi3u paspabaThIBaINCh CTEbUIecKast TEOpUst HDaBCTBEHHBIX 3a-
Jad4 1pasa u creruuieckuil a3b1k o6mmdenns 6ecrpasus. [Ipussanmem poccuii-
CKUX I0PUCTOB 00BSIBJISIIOCH TIPABOBOE MTPOCBETIEHIE TPaK/IaH, KOTOPOe MOJIKHO
OBLJIO TIOKA3aTh HCTUHHOCTD HAYAJI TIPaBa yepe3 KPUTHKY ACHCTBYIONINX 3aKOHOB.
B omybmkoBaHHO# Ha 3ape pecdopm cratbe «O HEOGXOAMMOCTH TIPHOOPETEHMST
00LIEeCTBOM I0PUANYECKUX U MOJUTUYECKUX CBeJeHuil» npasoses Hukomaii He-
munos u3 Kasarnckoro yHuBepcuTeTa Tak obparmasics K ynraresnsm «IOpuanyaec-
KOT0 JKypHAaJIay:

.Jloau nopmamyTest JoOPbIM BHYIIEHUSAM, TOJBKO TOKAKUTE UM SICHO U MOCJIe-
JIOBATEJIBHO, YTO TAKOE-TO JICHCTBIE HE3AKOHHO, M I0YeMY OHO HE3aKOHHO. A 13-
BECTHO, YTO MMEHHO 3TOTO CO3HAHUS HE3aKOHHOCTH MHOTOTO, COBEPIIAEMOT0
HaMU, 1 HepocTaeT Haremy obtiectBy [ Hemmos 1860: 42].

Ob6sinyast He3aKOHHOCTD MTPOUCXOASIIETO B TOCYIAPCTBE, TPEAII0JIAraIoch Bbl-
3BaTh MHTEPEC K MHCTPYMEHTAM [IPABOBOI1 3all[UThI OT 6e33aKOHUH 1 [IPOU3BOJIA —
HalpUMep, [IyTeM UCIOJIb30BAHUS MIPaBa HeOOXOAUMON 000POHDI WK CyAeOHOI
3ammThl. Bostee Toro, 3a71a4n MpaBOBOTO MPOCBEIIEHNUS CTAHOBUJIVCH ITOJIUTHYE-
CKUMH 33/1a9aMH:

BesHpaBcTBEeHHO HapyIIaTh 3aKOH 1 IPaBUJIA YeCTH. A UTO TaKoe 3aKOH II0 II0-
HATUSAM 3HAYUTETBHOTO GOTBITMHCTBA Jiofeii? OHa U3 cTaTell CBOIa 3aKOHOB
Poccuiickoit ummepun. [[jisi MHOTHX JIAI, HEPa3BUTHIX 00pa30BaHIEM, 3aKOH
NPEJCTABJISIET UTO-TO (DaTaIbHOE, 3aTIpelaroliee UK J03BOJISTIONIEE TO HIIH Py -
roe, Heuzgecmno novemy (kypcus moit. — T.5.) [Henunos 1860: 43].

Cyn Hazg 3acyJsnd cTaj CyZIoM Ha/l 3aKOHOM B Poccniickoit mMIiepuy, 3akOHOM, KO-
TOPBIII HE TAPAHTUPOBAJI 3AIUTHI OT TPOU3BOJIA. J[JIst IOPUCTOB OH CTAT BO3MOK-
HOCTBIO [TPUBJIEYH OOIECTBEHHOE BHUMAHKE K POOIeMe 3aKOHHOCTH KaK 00IIEro
JIeJTa U 3aHSTH TIPY 9TOM TIO3UITUH JIUAEPOB 00IIECTBEHHOTO ABUKeHMsT. [[J1st my6-
JIMKU CYJI ¥ TPUTOBOP CTAJIA HOJUTHIECKUM JAEUCTBHEM, B KOTOPOM OOIIECTBEHHAS
COJIMIAPHOCTH BBIPA3UIIACh HOBBIM CIIOCOO0OM, (0Jiee 3HAYUMBIM, YeM CYIIECTBO-
BaBIIIIE KYJIBTYPHbIE IPAKTUKY 00beINHEHNsL. DTa HOBast (hopMa co3/[aBasia UILIio-
3UI0 COJIUAAPHOCTH ¢ GoJiee NIUPOKUMU CJIosiMU HacesieHust. CTaB apeHoil GopbObl
3a IIOHMMAaHKe TOKIECTBEHHOCTHU TOCYIAPCTBEHHOTO U ob1iecTBeHHOr0 B Poccuii-

13 Cwm. cHoCKy 3.
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CKO¥l MMIIEPUH, CYJI SICHO TIPOJIEMOHCTPUPOBAJ, UTO CONPOTUBJICHIE [TPOU3BOJLY,
OTTACHOMY JIJISI BCEX COIMAJIBHBIX TPYIII, SIBJISETCS MOITHBIM KaTalIn3aTOPOM CO-
JIUAPHOCTH, TIOTPEGHOCTD B KOTOPOH OTYETIIMBO OILYIIANACH HJIUTAMK TOTO Bpe-
MeHn. Bo MHOTOM GJ1aroiapst y4acTHio TIEPEIOBBIX I0PUANIECKUX CHIT COMUAAP-
HOCTb B JieJie 3alllUThl JJUYHOCTH OT TIPOM3BOJIA TIPHOGPETAa OTYETIUBbIE YEPThI
ATATIUTAPHOMN «HEOOXOANMO 06OPOHDBI», 000POHDI, PN KOTOPOH Yepes TIpaBa JInd-
HOCTH MOKHO B UTOT€ TIePECTYITUTb.

I[Tporiecc 3acynud mMpeaCTaBIsieT cOG0H BaXKHDBIH MOMEHT (HOPMUPOBAHUSI TTO-
JIMTUYECKOTO s13bIKa 1mopedopMenHoll Poccun u cnenuuyeckoro moHUMaHus
pasrpaHuYeHus MOHATHH rOCyJapCTBEHHOTO M 06IecTBeHHOro. Bo MHOTOM 3TO
pasrpaHuueHre GbIJIO BHITOAHO JUOEPATbHON POCCUNCKON IOPUCTIPYAEHIIUY MO~
pedopMeHHOI TOPBI, KOTOPast NCKaja MOIEPKKU 0OIIecTBa U 3aeCTBOBAIA
SI3BIK «OOIIECTBEHHOM BaacTH». B nesie 3acysiny MimpoKoe TOJKOBAHUE FOPUIN-
YECKOTO TOHSITHST «<HEOOX0AnMast 000POHa» CTAJIO MOTITHBIM TIOJTUTHYECKUM CPEJI-
CTBOM BBIPasKEHHUsI COJMAAPHOTO AeHCTBUsI 0OIIeCTBAa MPOTUB IPOU3BOJIA U He-
CTIPaBEJINBOCT.
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SUMMARY

THEORIES OF CORPOREAL EXPERIENCE
IN EXPERIMENTAL LITERARY PRACTICES

Compiled by Tatiana Venediktova and Ronald Schleifer

An article by Ronald Schleifer, “The Terrible Facticity of Pain: Semiotics and the Pos-
sibility of Representing Sensate Experience,” examines two different ways of under-
standing pain — its nomological analysis and phenomenological perception — with re-
gard to the semiotic understanding of the terrible factuality of pain as sensation and
perceptual experience. Semiotics attempts to explain genesis as meaning itself, as well
as the phenomenological effect of its immediacy, “factuality.” Schleifer demonstrates
this through one of the most extreme states of human experience, the phenomenon of
human pain. The article attempts, first of all, to precisely define the possibilities for
the representation of somatic pain, and secondly, to achieve a more precise under-
standing of the phenomenon of pain itself. Schleifer also introduces the concept of
a “pain situation,” which coincides with the actual dynamics of pain understood not
as a “psychic” or “physical” phenomenon, but rather a site of interaction and feedback
that reveals the factuality of pain as such.

In “On the Length of the Poetic Line, or Is It Possible to Formalize Corporeality
in Poetry,” Natalia Azarova asks to what extent the structure of the poetic text is ca-
pable of reflecting the corporeality embedded within it, the interplay between the
rhythm of breath and that of the eyes, and of serving as a projection of various move-
ments in space. Azarova selects the length of the poetic line as a formal criterion and
proceeds from the assumption that a long free-verse line offers special possibilities for
realizing the link with corporeality, as well as for connecting the mental and the cor-
poreal. The “Whitman line” — a long free-verse line, the length of which is determined
by the rhythm of breath (and more broadly, of corporeality) — acts as a precedent and
model for this kind of interplay. This model was transmitted in twentieth-century po-
etic texts by Fernando Pessoa, Allen Ginsberg, et al. Writings by Yakov Druskin trace
a distinct interplay between corporeality and the length of the poetic line. His “philoso-
pher’s poems” establish the interplay between breath, the length of the poetic line and
the not-quite-defined quality of the philosophical definition, such that the limit of
a thought’s development is regulated by corporeality given form in the length of the
poetic line. Nevertheless, the proposed formalization is not rigid; as demonstrated in
the poetry of Arkady Dragomoshchenko, a long line can help to bring about the oppo-
site strategy as well — one of pure ideation.
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An article from Anna Shvets, “The Verbal Gesture as Possibility for the Direct
Transcription of Experience,” explores a signifying strategy which makes possible the
rendering of a directly inaccessible and inexpressible experience, with reference to Walt
Whitman (Song of Myself, 1855). Shvets argues that, in his early poems, Whitman
strives to communicate the inherently incommunicable experience of composing a poem
that cannot be put into words because it precedes verbal expression. In response to this
challenge, Whitman deploys a new signifying strategy based on a bodily means of expres-
sion. In Shvets’ view, the flow of Whitman’s verse imitates bodily movement, namely,
a verbal gesture, i.e. a means of performative signifying. Shvets carries out a thorough
analysis of the means of expression involved in the process of verbal imitation.

In “Corporeal Deixis in Experimental Poetry: The Experience of e.e.cummings,”
Vladimir Feshchenko discusses the deictic (pragmatic) dimension of the poetic text,
where this dimension is realized through “signs of corporeality” in experimental poetry.
Feshchenko suggests an analysis in which the problem of corporeal deixis can be pro-
jected onto a literary text. Using the work of e.e.cummings, Feshchenko examines how
corporeal deixis functions in experimental poetry. He pays particular attention to the
transition from the symbolic (symbolism) and iconic (mimetics) methods of producing
meaning in the poetic text to the indexical (performative). The performative quality
of the image in cummings is connected to his special attention to subjectivity. The
figures that take shape, the egocentric sign-shifters and speech gestures in his poems
create the performative effect of the poet’s “speaking body.”

Nicole Svobodny’s article, “The Dancer Writes: Vaslav Nijinsky and Embodied
Language” explores the connection between dance and writing through an analysis of
Vaslav Nijinsky’s Feeling. Written in 1919 while he was in semi-retirement in Saint-
Moritz, Switzerland, Feeling can be considered side by side with Nijinsky’s various ex-
periments in translating bodily movement into new forms of expression and expanding
the boundaries of artistic medium. Nijinsky’s choreographic experiments in horizontal
and vertical movement found expression in the writer’s poetic style; in his accounts of
solitary walks; and in the tension of two narrative movements in counterpoint.

FOLLOWING THE CAMBRDIGE SCHOOL:
ANTHROPOLOGY OF THE LANGUAGE OF SOCIALITY

Section edited by Timur Atnashev and Mikhail Velizheo

An article from Mikhail Velizhev, “Language and Context in Russian Intellectual His-
tory: Chaadaev’s First Philosophical Letter,” suggests a new interpretation of the rift
between contexts that accompanied the creation and publication of Pyotr Chaadaev’s
first Philosophical Letter, as well as with the period in which the new political language
Chaadaev used in his text was taking shape. The political language of French tradi-
tionalism had become fully consolidated in the political context of the Holy Alliance
of European sovereigns; the ideology of this alliance was closely tied to one of the key
texts of the Catholic tradition, Joseph de Maistre’s treatise On the Pope. The founda-
tional hypothesis of Velizhev’s article lies in the fact that, while actively using the lan-
guage of the traditionalist-philosophers, Chaadaev was also reflecting upon the fate of
the Holy Alliance.

The section continues with an article from Ekaterina Pravilova, “Private Property’
in the Languages of Late Eighteenth-Century and Early Nineteenth-Century Russian
Society.” Thanks to the reforms of Catherine the Great, by the end of the eighteenth
century the concept of “property” had become firmly established in Russian political and
legal discourse. Borrowed (like other significant terms) from European sources, this con-
cept had a multitude of interpretations. How was “property” differently understood by
German Romantic conservatives, English liberals and French physiocrats? And which
one of these interpretations did Catherine have in mind when she declared the indivisi-
bility of “property and liberty,” and with what meaning did she invest this declaration?
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In “The Necessary Defense of Society’: The Language of the Zasulich Trial,” Tatia-
na Borisova examines the connection, heretofore neglected by scholars, between
A.F. Koni’s theory of the right to necessary defense (1866) and the acquittal of Vera
Zasulich (1878). Adhering to an expanded understanding of necessary defense, Koni,
who presided over the trial, organized it such that arguments in favor of the defense of
society from despotism prevailed, even if this aim was achieved through crime. Given
the absence of other legal forms of societal participation in making important political
decisions, the acquittal of Zasulich became an important act of political solidarity. At
the same time, this victory of “societal conscience” over the law enabled both the es-
calation of despotism and violence and the affirmation of the egalitarian element in the
understanding of social equality in post-reform Russia.

In “Reformers in Search of a Language: Yegor Gaidar’s State and Evolution,” Timur
Atnashev examines the intellectual legacy of Egor Gaidar as an inventive philosopher
of history and political philosopher, proceeding from his book State and Evolution.
Using the Cambridge approach, two basic historiosophical languages are highlighted:
a) a neo-Marxist and simultaneously liberal language based on the central idioms of
the “Asiatic method of production” and the division between private property and the
state (i.e. “Eastern” and “Western” civilizations); b) the perestroika-informed histo-
riosophical language of “choosing a path” and “historical alternatives.” By combining
these two languages, which demonstrate different answers to the question of prede-
termination and freedom in history, Gaidar offered a solution to the contradictory
rhetorical problems connected with an original interpretation of the general determinist
logic of the history of Russia and the USSR, including perestroika, through an apologia
for the reforms pushed through under his leadership and offering a substantiation of
the possibility for free choice in the near future (in light of the active criticism, in sum-
mer 1994, of the results of these reforms). Gaidar’s previous work as a top-level expert
and acting prime minister had demonstrated the objective difficulties faced by the re-
former, regarding the possibility of publicly justifying and substantially discussing the
suggested institutional resolutions. The language developed by the team of future eco-
nomic reformers, over ten years of collaborative work at the request of the Soviet Cent-
ral Committee and Council of Ministers, turned out to be incomprehensible and uncon-
vincing for the lobbyists, most of the military branches, the central bank management
and a majority of constituents. In State and Evolution, Gaidar uses accessible linguistic
means to explain his position, suggesting a new philosophy of history. The prophetic
power of this model and the rhetorical failure of the reformers over the subsequent two
decades make this book a relevant and profound utterance with an ongoing impact on
history. A serious discussion of Gaidar’s intellectual legacy can be conducted outside
a narrow ideological framework using the Cambridge methodology of investigating
discourse, with the aim of better understanding the motives and language of the re-
formers — an integral part of society’s working through its historical experience.

PHYSIOLOGY OF CULTURE

In “Smells as Miasma, Symptoms, and Evidence: On the Problem of Everyday Life Beco-
ming Scientized in Late Nineteenth-Century Russia,” Maria Pirogovskaya addresses
one of the aspects of medicalization in Russian nineteenth-century urban culture: the
introduction and popularization of “scientifically founded” standards for everyday life.
This process, which was reflected in various kinds of advisory literature, brought about
changes in the social meaning of smells and the incursion of the sense of smell into so-
cial space. Guided by the theory of miasmas, which remained the major explanatory
model for pathogenesis into the 1880s, the authors of manuals, textbooks and guides
for housekeeping advised their readers to pay closer attention to everyday smells. For
their own security, educated city-dwellers were compelled to acquire the skills of
organoleptic analysis and to internalize a hygienic approach to everyday life that called
for the complete cleansing and deodorization of the home habitat. In this perspective,
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smells were interpreted as potential symptoms, or as evidence fraught with medical and
social significance.

POLITICS OF THE BODY/POETICS OF GENDER

Though best known to fin-de-si¢cle Russian audiences as a decadent purveyor of anti-
political aestheticism, Oscar Wilde’s interest in Russia stemmed precisely from its po-
litical radicalism. Wilde’s very first play, Vera, or the Nihilists (1881), was his contri-
bution to a growing trend in British literature to offer fictionalized portraits of Russian
terrorists. The threat of Irish radicalism at home made the nihilist-led assassinations
in imperial Russia a common subject in the British press. In Vera, Wilde focuses on
the sexual mores of the nihilist movement including their rejection of romantic love
and sublimation of sex. Wilde’s heroine, an extremely fictionalized version of the real-
life Vera Zasulich, struggles to deny her lust for the tsar in order to carry out the as-
sassination she has been tasked to lead. Jennifer Wilson’s “The Importance of Loving
a Nihilist: Oscar Wilde’s Vera and the Sexual Politics of Russian Radicalism” frames
Wilde’s characterization of revolutionary asceticism within broader questions raised
by socialists at the end of the 19th century (in both Russia and Britain) regarding the
relationship between sex and socialism.

Irina Arzamastseva’s “The Three Souls of a Provincial Female Gymnasium Student:
Zinaida Gippius’ The Green Ring” discusses The Green Ring by Zinaida Gippius in the
context of issues connected with public awareness of gender, family, and ideology in
early twentieth century Russia, as addressed by Russian and European writers, moder-
nists and realists alike. It emphasizes the discovery of Meyerhold and Stanislavsky’s
new systems in Russian theatre, lays out Gippius’ critique of utopian notions of “the
child’s age” and “the new human” by Gippius, and identifies her play as an expressionis-
tic satirical comedy emulating a realistic social drama. It also suggests that Ivan Bunin’s
account of how he wrote the 1916 short story The Light Breath is a hoax, and that Boris
Pasternak completed the literary type of a Russian female gymnasium student in his
Doctor Zhivago. This type is regarded in its development from the “Turgenevian young
lady” and emancipated actress of the late nineteenth century to the androgynous
revolver-wielding gymnasium student, a child, a male, and a female at the same time.

“Gender and Art, or ‘A Triangle Drawn into a Circle’ (On the Symbolist Subtexts
of The Gift),” an article from Olga Skonechnaya, examines the romantic and writerly
plots of The Gift in the context of the Symbolist philosophy of Eros, which is founded
on the idea of overcoming the earthly division of the sexes. This overcoming, and the
rejection of gender roles and of the erotic drama instilled by nature, in the name of vic-
tory over death, is connected to the idea of the artist’s service to the “common good,”
which in émigré literature becomes connected with the theme of the “end” of literature
and the renunciation of its traditional forms. Among the émigrés, one striking repre-
sentative of this kind of thinking and its rejection of standard forms of life and art was
Zinaida Gippius. In The Gift, a novel which recreates with ingenious irony the spiritual
movements of Russian life and among them, its “erotic utopia” (O. Matich), from the
“new men” of the 1860s to the “new people” of the fin-de-siecle, Skonechnaya discovers
previously unsuspected moments of hidden polemics with Gippius, her mentors and
fellow-travelers. Skonechnaya articulates Nabokov’s opposition to the Russian Sym-
bolists regarding the theme of gender and art.

INTERPRETATIONS

Evgeny Soshkin’s “The Origins of Nabokov’s The Potato EIf’ contains an intertextual
analysis of Vladimir Nabokov’s 1924 story. Soshkin proposes a hypothesis that the
story’s key subtext, which allows for the reconstruction of its metafabula, is Wilhelm
Hauff’s fairy-tale Der Zwerg Nase [ The Dwarf Nose] (1826). On the basis of this hypo-
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thesis, and taking into consideration several other proposed subtexts (including
Chernyshevsky’s What is to be Done? and Dostoyevsky’s Crime and Punishment, as well
as one of Vertinsky’s “sad little songs” written after a poem by Blok), Soshkin suggests
an integrated reading of The Potato EIf. In his analysis, Soshkin incorporates the Eng-
lish translation of the story, which Nabokov participated in.

In “On Happiness in Personal Life (The Karamzinian Subtext in Pushkin’s From
Pindemonti),” Igor Nemirovsky investigates the Karamzinian subtext in Pushkin’s
poem and points to the fact that its key line, “To depend on the tsar, to depend on the
people” carries in its subtext the concluding phrase from Karamzin’s Dedication to
Emperor Alexander. “the history of the people belongs to the Tsar” — and the highly
controversial discussion provoked by this phrase. The connection between Pushkin’s
words and Karamzin’s statement is not at all based merely on the mention of two key
figures, the tsar and the people, but involves a whole complex of Karamzinian “traces”
in the poem, as well as in other works by Pushkin during the same period. Pushkin
spent his whole life making sense of the phrase “history belongs to the Tsar,” and trans-
formed it in From Pindemonti into the line “to depend on the tsar, to depend on the
people, / Isn’t it all the same to us”; this can be seen as a focal point of Pushkin’s
Karamzinianism.

NON-CONFORMISM REVISITED

An article from Oleg Fedotov, “Snowfall at Christmas (Religious Allusions in Joseph
Brodsky’s Snow falls, leaving the whole world in a minority...),” analyzes one of Brodsky’s
most “Pasternakian” poems in the broad context of both poets’ cycles of poems on
Christmas. In the poem of the title, and other ones with which it exists in dialogue,
we can observe shared motifs with the prose genre of the “Christmas tale.” But instead
of an event-driven narrative built around a fairy-tale plot with an inevitable happy
ending, an intense lyric meditation develops, with elements of a symbolic landscape,
philosophical musings, grand odic inspiration, balladic mystery and imaginary prayer
(or the call to prayer). Within the complex substance of the poem, the idea of the eter-
nal flow of time is highlighted, which allows the lyric speaker to experience the birth
of the God-man as his own.

Boris Kolymagin’s article, “Chinese Motifs in Underground Poetry,” examines the
influence of Chinese culture on unofficial poetry. We can observe attempts within the
literary underground to move toward mastering the internal features of Chinese lite-
rature, but this movement turned out to be stuck on external attributes. The most
grand-scale attempt to master the Chinese theme was made in the 1980s by Olga
Sedakova. In the present day, the underground’s modernist project is being continued
by Natalia Azarova. The problem of transforming Russian words into Chinese charac-
ters, which Azarova is working on, is directly connected to visualizing and interpreting
character-based writing. This problem has been addressed at different times by Dmitry
Avaliani, Anna Alchuk, Vsevolod Nekrasov and other poets. These attempts by under-
ground writers demonstrate that classical Chinese literature has to a certain degree
influenced contemporary Russian poetry as well.

In “Alternative Models of Time in the Self-Awareness of ‘Unofficial’ Culture,”
Alexander A. Zhitenev analyzes the different ways that writers self-identified in
a situation of timelessness, and investigates ideas about the role of tradition and the
possibility for innovation in the post-avant-garde era. Using material from Leningrad’s
“unofficial” culture, Zhitenev describes several models of time connected with different
ways of understanding the link between the past and the present: seeing the past as
absolute, mimicking certain cultural models, creating individual utopias, embodying
the unrealized possibilities of past literary periods. That time which the individual ex-
periences as “coinciding with oneself,” and which can be written into the linear logic
of the literary process, is connected with the figure of the subject who possesses a fate
and history.
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“CAPITAL OF RUINS™:
WAR AND THE ANTHROPOLOGICAL TURN

An essay from Shamshad Abdullaev, “A Poem by Samuel Beckett,” presents a liberal
hermeneutic study commenting freely on Samuel Beckett’s poem Saint-Lé. Written
in 1946 after the devastating Allied bombings that transformed the ancient town in
Lower Normandy into a “capital of ruins,” this poem marks a rupture and simultaneous
new beginning of a new, “mature” period in Beckett’s work. As an Irish Red Cross vol-
unteer in 1945, Beckett worked as a translator at a military hospital in Saint-Lg; in
his eyes, the utterly devastated town became a symbol of the collapse of rationality
and the cogito.

No writer besides Samuel Beckett has ever demonstrated such a stunning and
grand-scale evolution, from the linguistic excess of his early texts to the conspicuous
silence of the late ones. In “Samuel Beckett: The Path of Subtraction,” Anatoly Riasov
examines this evolution in broad historical and cultural context, and particularly in
connection with the author’s destructive experience of war. Beckett’s texts, which
stand apart in twentieth-century literature, have become both a detailed historical
chronicle of modernism and its aesthetic zenith. Reading them, we can never be sure
if we are dealing with the remains of a dying language, or coming into contact with
something that makes the very birth of speech possible. Beckett’s legacy can be per-
ceived both as a whole work, complete with prologue and epilogue, and as a text that
he was just getting ready for, and did not even begin writing.

ERRATA

B pasgese Summary (HJIO. Ne 134, C. 441) oGHapyskunack omunbka: crarbs Mukesibt
Benaurtn «@unocodekue ocnoBanus juteparyposeaennst B TAXH» 6bl1a npuim-
cana Hukomnaio [lroTHUKOBY.

A mistake was found in the Summary section (NLO. No 134. P. 441): Michela Venditti’s
article The Philosophical foundations of literary study at GAKhN had been attributed
to Nikolay Plotnikov.
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