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MYIO CYPOBYIO KPUTHKY. By/uibHya, nipexie BCero, MpakTHYeCKuii 1opueT, KOTOPBII (

MPEKPACHO 0CO3HABAJI HIATKOCTh CBOMX MOJIOXKEHHI. YUeHBI BrioJiHe nomycKall,

Ke HauboJsee crpaBeUTUBBIX PELIeHMIl.
KDDM{: TOrO, IO OLIEHKE TOIO X¢e A.H. MannenslitaMa, MHOTIa CKBO3b TYMaHHBIe
CTPYKLIMH aBTOpA MPOIJISALIBAET Hiest MexXayHapoaHoro obueHus*’. Bo BBenennn K «T

TaTy» BYJ'LHI:H}"E} JOBOJIBHO TOYHO OMNPEAEIAET 3alaq4y MEAXIYHAPOIHOTO YaCTHOIO MPAagp .

NpU3HaeT, uTo oblecTBeHHas HeoGXxoaMMoCTh (une certaine necessite publique) 3a
OTCTYIUTL OT NMPHHUMIA abCOMIOTHOI TePPUTOPHATIBHOCTH 3aKOHOB; YTO MHTEPECHI T
TOB/IM ¥ OOLIEHHS IPUBOIAT K B3aMMHOMY ITPOHHKHOBEHHIO 3aKoHOB (droit de parcous
entrecours). [To3ToMy MHOIIA Y HEro JIMYHO-PEATbHbIE CTATYTHI MOIYYAIOT SKCTEPPHTO|
ATLHYIO CHITY (€CJITH OHM TOXIAECTBEHHEI C 3aKOHAMM MECTa HAXOXIEHHUS HEIBHKHMOC]
MYCTh ¥ He TIO TNpaBy, a «1o 6patcTBy». [ToTpeOHOCTH MeXKITYHAPOIHOI KHU3HH 34

BynibHya genath YCTYNKH THYHOMY Hauaty M B 061acTi Hac/ieICTBEHHOTO NpaBa.

Mo muenuwo Tl. ApMUHIKOHA, B TeOpHHU By/UibHya MOXHO YBMIETh 3a4aTKH K
LETIHHA: MeXIYHAPOIHOe YaCTHOE TIPaBO BMECTE ¢ MEXIYHAPOIAHBIM MyOINYHBIM I
BOM COCTAB/SIOT ABE OTPACIH MEXIYHapOIHOrO NMpaBa. DTO MOATBEPKIAETCS TEM, §

By/uisHya OCHOBBIBAJI CBOM JOBOIBI Ha TPUHIIMIIE CYBEPEHMTETAa FOCYIapCTB H MHC
«DTO NMPABWJIO CTAPO KAK MHP... TOJILKO TOT, KTO 001aaeT CyBepeHHOI BIACThIO, MO3
CO311aBaTh 3aKOHBI»Y,

Wnes mexmyHaponHoro oOHIEHMs] NMPeKpPacHO BbIpAXEHA B CIEAYIONIMX CJIQ
BymisHya: «MoXHO JIH HalesITbCs1, YTO HApoJ1 Koraa-HuOyab BeiGepeT HeCKoIbKO 06l
TIPHHLIMITOB PeryJMpoBaHus cpeau GecuncieHHOro MHOXecTBa KyTiomoB?.. KoHeul
s MPEICTABU/ BCE 3aKOHBI, PETYIHUPYIOIINE KH3Hb HAPO/IA HA OTpele/ieHHON TeppH;
PHMH... pa3Hble 3aKOHBI, MPaBsIINEe HAPOIAMH, — 9TO TOCYIapH, aBTOpUTETa KOUX i
KeJialo OCKOpO/IATE; OAHAKO Sl MPEICTABRIAI BECh MHP B LIeJIOM KakK onHy PecryGuy
I/ie JOJDKHBI CYILIECTBOBATh €[IMHbIE 3aKOHBI, T OYIYT MUP U coryiacHe»’',

Camoe rnaBHoe, 4TO HeoOX0IMMO HMeTh B BUIY: DOKTpHHA ByaibHya yke Hallell
HE Ha pa3pelleHHe MHTePIOKATbHBIX KOLUTH3HIT MeXIy KyTIOMaMH OIHOW CTPaHBI, &
pellieHHe MeXIYHAPOIHBIX KOUTM3UIl, KOUTU3UIT MeX1y 3aKOHAMM CYyBepeHHBIX T'Of
napctB (Henapom M.W. BpyH Ha3Ban 3Toro y4eHOro «mocjiefHUM W3 CTaTyTapueB»,
Benen 3a mpenacraBUTeNsIMHM TOJUIAHACKOW WIKOMBI By/ibHya aHanu3uMpyer He €O
KyMHOCTE (h)paHIly3CKHX KYTIOMOB, @ COBOKYITHOCTh HAIIHOHAIBHBIX 3aKOHOB. XOT# ¥
JaHHOM cayyae By/uTbHya NpOSIBISET CBOHCTBEHHYIO €My YPE3MEPHYIO OCTOPOXKHOE
M BBICKA3bIBAETCH B TOM JAyXe, YTO €ro M3BICKAHMS — 3TO TOJNBKO MOMCK HaJUTekKalle
peryJMpoBaHus KOH(INKTOB MeXIy pa3sTnIHBIMU GpaHIy3CKMMH KyTIOMaMH,

ZKau Byiie (Jean Bouhier, 1673—1746), npeacenarens napaamenta Jyuxona, 9l
®paHiysckoil akagemu. OIMH U3 caMbIX BBIIAIOUIMXCS TapIaMeHTapueB, ero pell
HHsI MMeJTH 00513aTe/IbHYIO CHITY [UTSL WIEHOB KOJUIETHH aJBOKATOB. ABTOp MaciuTabHO!
JIByXTOMHOI'O COYMHEeHMUs «Paccyxaenns o KyTiomax repuorctsa byprynackoro» (Obse
vations sur les coutumes du duche de Bourgogne; 1742 — 1 vol., 1787 — 2 vol.).

¥ Cwm.: Manodeaviumam A. H. Yxas. cou.

0 Cwm.: Arminjon P. Précis de Droit international privé. Paris, 1925. [ 9nexTpoHHBI pecypc PT'B. ]

1 Cwm.: Boullenois L. Traité de la personnalité et de la réalité des loix, COUtumes, ou statuts, par forf
d’Observations. Paris, 1766. Liut. no: Laine A. Op. cit. )

2. Cwm.: Bpyn M.H. Ouepku uctopuu KondaukrHoro npasa. M., 191I5. , #li®i
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p -- Byiie GbUT OIHUM W3 3HATOKOB obbryHoro pasa. OH NpuIepKUBa-
" {’.J"“ jopHaMuecKre o6bruan MoJHOCTBIO BHbUTH BBITECHEHBI PHM-
i B | m— Hc?-rseuuoe cocraBsuio obiee npapo [aumn 1 GbUIO TIaB-
i TIpasoT I s oBbIX 06bdaes. B 3TOM OTHOLICHUH yueHBIif MOJTHOCTHIO
e i by pHoe B XVI B. Mpe3HIeHTOM [MapHXKCKOro mapiaMeHTa
B o ot Bcr::yl::?(zu PUMCKOTO 1pasa, Byife crapajicsi HH3BECTH 3HAUCHHUE
et o OCTH, MPAKTHYECKH BO BCEX (paHILy3CKMX KyTIOMaX neiicTBO-
- ::Bn::ﬁwm‘ e a m;ymccmeﬂum OTHOLIEHWI MeXIy cyrnpyramu (KoTopast
e g (;nBc(;te gpaﬁmmﬂ rpax1aHCKHii KOAEKC 1804 r.). Mexuty cynpyrami
o MMYIIECTB JIBIKHUMBIX W GnaronpuobGpeTeHHBIX HEABHKH-
i € paOGmoonmo;:aHuﬂ TMpy Takoil OOMIHOCTH BO3HHUKAT POA TOBApHILIECTBA;
T Mmﬂ 6 ?m camo. JIOJTIO HA CBOMX HACJICTHUKOB; MYX cuMTancd riaBoi 1
ey nepcumo::mymecma; KeHa WK ee HACJIEIHUKH MMEJTH MPaBo OTPEHbCA OT
; : DBIIHO . ]:;:e OBBSICHST TAKYIO CHCTEMY MMYIIECTBEHHBIX OTHOLIEHHUH Me‘x.xg cy-
o MCKITIOUMTEILHO PUMCKMM MPABOM. [pu 9TOM yueHblit Beeraa oTMeyan: «Hyx-
LS .I | HMU OIHO¥ TPOBUHIIAH B 5TOM KOPOJIEBCTBE, JIAXE H3 TEX,
nnaﬁéﬁnzp:po:;l::e:ce; pHMCKOE NpaBso, B KOTOpOii He AEHCTBOBAIIO OBl 0OBIYHOE
B KO
5y i _n160 OTHOLIEHHM», 3
' -'B-mz cs:a;;:n::a n BbymwibHya, y Byiie HeT crielMaIbHbIX npou?.;i/nﬁﬂun nﬁ
COH(IUKTHOMY MPABY; KaK nopas/sioniee GONbIIHHCTBO IOPHCTOB XIV— BB., O
) 5 HA KOJUTM3MSIX CTATYTOB MOIMYTHO, HO MOCBSTHII UM HE HECKOJIbKO CTpa-

DpPHILY

OCTd]

HU] ;hoﬁ otael cBoux «PaccyxneHuit». W3yueHHIO KOJUIM3HHN 3aKOHOB OH OTBO:
1T 1. 21—36 B [IEPBOM TOME CBOETO MPOU3BEIEHHS. Imasa 21 «Kakoii KyTiOM M KaKOH

raTyT yCTaHaBJIMBaloT CBSI3b MEXIY JTULAMH WIH npeaMeTaMu HMYLLIECTBA, U MOXKHO JIH

3Ty CBSI3b HAPYLINT» M I71aBa 22 «O [efiCTBUH CTATYTOB B OTHOILIEHWH JIHII, NEPEHECIINX
m{amm MPOXMBAHMSI 3a TIPelie/ibl MPOBHHLIMH» COAEPKAT rnpeaBapHTENIbHbIC 3aMe-
YaHWA O POJIH JOMHUITINS B KOJUTU3HOHHBIX CTyHasiX. B aTHX r;iaBax aBTop nomyepKuBa-
€T, HACKOJIBKO BAXHA POJIb MECTA KUTEIbCTBA MoNei, MeXIy KOTOPbIMH BOSHHK IMpaBO-
Boit Ko MKT. Diasa 23 «O MMYHBIX W BELIHBIX CTATYTaX U O NPaBHJIAX, MO3BOJIAIOUIX
JIX PAsIN¥ATE ¢ TOYKM 3DEHMUS CTPYKTYDhI NIPEICTaB/seT cOB0i KOPOTKMiA M1aH Beel
paboTsl. CACAYIONHNE IMaBbi 3TOT IaH PacKpbBatoT. [1aBbl 24—28 MOCBALIEHD! INYHBIM
CTaTyTaM, miaBbi 29—35 — BeurHbiM, [nasa 36 mocesiieHa BOIPOCY, KAKUM (JIMYHbIM HIIH

BEIIHBIM) C/IGAYeT CYMTATE CTATYT B CJIyYae ero HeoNnpedeleHHOCTH, U 31eCh Xe aBTop
OTBEYaeT Ha BOMPOC, MOYEMY CTATYThI JOJ/DKHBI IeTUTHCA HA IBE 3TH KaTErOpuH.

KHura Hamicana npeBocXoIHBIM JIMTEPATYPHBIM S3bIKOM M CBUIETE/ILCTBYET O 6onb-
10 Iopuanyeckoit obpasoanHoct byiie. [Tpoussenenmne neTalbHO npopaboTraHo aB-
TOPOM, YETKO CTPYKTYPHPOBAHO, OTPAXAET €r0 OCHOBHBIE MIIEH M sIB/ISICTCA 3aMetaTe/b-
HBIM MCTOYHHMKOM, 3aCYXKMBAIOIINM CaMbIX BBICOKKX moxsai. Pabora HanucaHa SipKo,
cBOGO/IHO, B Ayxe MMbepanuama, Byiie HCTIONB3yeT KpacuBbIe NIPHMEPBI M CPABHEHUS ™.

Hsnoxenue cpoeit Teopun byile HauMHaeT ¢ 3ame4aHus, YTO HET BOIpOCa, bonee
HWHTpHIYiolIero u 6osiee KOMIOYEro, YeM BOMPOC O PasrpaHHYEHHN CTATYTOB! «Bo Bcex
CJIOXHOCTSX, KOTOPBIE HAM TIpe/UlaraeT pasHooGpasne cyneGHOI MPaKTUKH, HEIb3s OT-

uhier J. Observations sur les coutumes du duche de Bourgogne. Vol. 2. Dijon, 1787. Uur.
I1J1. Tpaxaanckoe o6siuHoe npaso MOPaHIIM B €ro HCTOPHUECKOM passiTHu. M., 1875.
bl pecype PI'B.]

.+ Bpyn M.H. Ouepku ucTopiu kondanktHoro npasa. M., 1915; Laine A. Op. cit.

* Cwm.: Bo,



s OPMA U COBPEMEHHOCTE

MeTHTE Gosiee npobsieMaTHYHbIE, YEM Te, O KOTOPBIX NoiiaeT pasrosop»*. DTH npobie
00Oyc/IoBIeHBI TPeMs TPUYHHAMU.
1. Ipenpaccynok, YKOPeHHUBIIHIICS B yMax ITPAKTHKOB, 6YATO Bee KyTIOMBI PEaIbE
eCJIM M JI0ITYCKAaloTCsl MCKJIIOYEHHS, TO BCE K€ NMPU COMHEHHH CKIIOHSIOTCS B TIOJIB3Y |
anbHoCTH: «[TepBast npuunHa GbUIa poXIEHA ellle B APeBHHE BPEMEHA M YKOPEHHIIag)
roJioBax Tex, KTO IMPUMEHSET MPaBo... BCe KyTIOMbI peaibHbl. KoHeuHo, B 11060M Iipa
Jie €CTh MCKJIIOUEHHS; YTOOBI HAWTH MX, HAI0 YCTAHOBUTh IPaAHMLIbI 3TOH peaibHOC
2. YpesMepHO NMOoYTHTEIbHOE OTHOILIEHHE NTUCATEIeH-IOPHCTOB K CyleOHbIM pelles
SIM; OHH 3a0BIBAIOT, YTO CYIbSIM HEKOTIa YrayoasThCs BO BCE TOHKOCTH NpeaMeTa, u
TOMY MX PACCYXIEHHUSI He MOTYT OBITh ABTOPUTETHBIMMU («3aMevyaHue, BeCbMa MUKAHTHOX
ycTax rnpeacenaress cyna»®’): «Bropas npuunHa nosiBieHUs BCeX 3THX CIIOKHOCTEl —
TO, YTO HALLM aBTOPHI BO3ATAIOT CJIMILKOM OOJIbILIME HACK/IbI HA CYIei, KOTOpbie i
3aHATHI cBOei paboToil — MPUMEHEHHEM HOPM I1paBa, a He CO3[IaHUEM YEr0-TO HOBOTO»
B cdepe koHdnHMkTHOrO npasa HamMHOro Gosiee QYHKUMOHAIBHBIM SBISAETCS TIPSi)
MPOTHBOTOIOXHBIN MOAXO/: «CYIBSIM 0COBEHHO HEOBXOMMMO MPUCITYIINBATLCS K ME
HUSAM IOPUCTOB B JIMTEPAType, MOTOMY YTO KOJUIM3UOHHBIE BOIPOCH] HACTOJIBKO CJIOXKH
W TPYAHBI, 4TO Y Cy/Ieii MpocTo (PU3HIECKH HET BPeMeHH YITyGIsThCS B HUX»™,
3. MHOXeCTBEHHOCTb M M3JIHILHSAA NeTAJbHOCTh MPEeIOXEHHBIX NPaBWl, TOJIBK
3aTPYAHSIOIINX MOHUMaHHe: «Mexly TeM Bech MpeIMeT MOXHO CBECTH K HECKOJbKY
MPOCTBIM U OGIINM MPHUHIIMIAM; [UIS 3TOF0 HYXHO BCe MEPECMOTPETH ChI3HOBA, B
TpeB3ATOCTH, 3a6bITh Ha BpeMs 00 YBaXeHHMH K CyIeOHBIM PeleHNMSIM M, 110 NPHME]
JlekapTa, oTOPOCHTH KHUTH M Ha4aTh IyMaTh caMoMy»*’.,
Caoe ncenenoanue byiie HaUMHaeT ¢ onpeeieHHs PasHbIX KaTeropHit cTaTyTos. [l
A'ApXaHTpe pasTMYalIuCh B KATETOPUHM; OH BBeJ TPeThio. KOHEUHO, ec/iu CMOTPETD k
CYIIHOCTH Belleii, TO Hellb3s COMHEBaThCs, YTO €CTh TPH POJa 3aKOHOB: JTHYHBIE, P
a/bHBIE U CMELIaHHbIE M3 PEAJbHOTO M IMYHOTO (HATIPUMep, 3aKOH, YCTAHABINBAIOIIH
OBIIHOCTB UMYLLIECTBA CYTPYTOB, WIH 3aKOH, BOCIPELIAIOLINIA CYIIPYTaM COBEPILATD B3
MMHBIE apeHus1 BOo Bpemsi Opaka). DTo pasiMyeHHe COBEpPLIEHHO BEPHO camo 1o cel
HO [UISl IOPUCTIPYIEHLIMM OHO COBEpILIeHHO Oecrosie3Ho, «[OTOMY YTO OPHCTOB ME
e uHTepecyeT dunocodekasn cymHocts Beuei, yeM ux adgdekr. KopeHHas pasHull
MEXJIY peabHBIMU M JIMYHBIMM CTATYTAMM 3aKJTI04AaeTC UMEHHO B MX 3(dekTe: nepBb
3aMBIKalOTCH Ha CBOCH TEPPUTOPHH, BTOPHIE IEHCTBYIOT 1 3a €€ NpeaejaMu; IOpHCThI UL
TOTO U CTapaloTCs ONMpeae/uTh, €CTh JIM CTATYT JIMYHBIA HIN pealbHbINH, YTOOB! V3HATE
JIOJKEH JIM OH JIeiiCTBOBATh TOJILKO HA CBOEH TEPPUTOPHH MJIM M 3a IpaHuULIei»®.
CMelaHHBIi CTaTyT UMeeT YePThI M IMYHOTO, H PEATbHOTO, B CBA3M C YeM HeoOXoaH
MO, 94TOOBI OH MOT OJTHOBPEMEHHO IepeceKaTh rPaHMULIbI TEPPUTOPHH U OBITH OrpaHU4YEH:

HBIM B 3THX TE€X XK€ npeaecsax. DT0 HEBO3MOXKHO, MO3TOMY HOPHMCThI JNOJKHBI OTHOCHTE

35 CM.: Bouhier J. Op. cit. Vol. 1. Dijon, 1742. Llut. no: Laine A. Op. cit.
% Cwm.: Ibid.

7 Cwm.: Bpyn M. H. Ouepku uctopun KoHdaukTHOro npasa. M., 1915,
B CM.:

: Bouhier J. Op. cit. Vol. 1. Dijon, 1742. Llut. no: Laine A. Op. cit.

% Cwm.: bpyn M.H. MexayHapoaHoe yacTHoe npaso: Kypc, untaHHblil B MOCKOBCKOM KOMMepY€e
CKOM MHCTHTYTE, 1910/11. M., 1911. [ SnekTpoHHsiit pecypc PI'B.]

% Cwm.: Bouhier J. Op. cit. Vol. 1. Dijon, 1742. Liut. no: bpyn M. H. Quepku uctopin KOHMIMKTHOTO
npasa. M., 1915.

o Cwm.: Ibid.
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_‘mﬁu TaKue JOKYMEHT

TYCU!

BHBLH usxcreppmpnanhﬂmﬁ XapakTe
ANIbH b,

-

i pelneii», U 314 MyTaHULa Gbl1a OMHOI U3 «IJ1aB
pasfiyal «CyUHOCTH ;

M&: AUMX ApPYTOil TepPUTOPHH, NOTOMY 41O I1
mm?m 3aKOHOATes, KoTopas cama orpaHuueHa

panLIy3cKas AOKTPHHA MEXAYHAPOAHOro wacTHoro npaa & XVl sexe

TUUHBIX WIN peaibHbIX. TpumeHsis 3TY MACIO K d};ir:;
1000I CTATYT, KOTOpBIil KacaeTcst BHEUTHHX dopMabH
P JIMYHBI, €C/IM aKT BBIMOIHEH B hopme, Tpeﬁyih::il :01:12
, e. Dopma aKTOB MpMBs3aHa

. ;;H}::::Ie:r‘(:)“g:;;:’;dTb»ﬁ. To cytH, byiie MOMUHHACT d)ori—
: u ﬂ n - FOCYAApCTBEHHOTO CITYXKALIEro, MOATOTOBMBUIETO X,
. e c‘ra;y;imny pery/IMpoBaIMCE M0 3aKOHY 3Ton(:3 zgr)x:u;:;?y ;1-

CIIOpWJI TIPEXKIE

- cMemaHHb}l:;:IT: Zﬁ?';b? };ﬁcfnuo ﬂ TO ke Bpemsi MPOU3BOAAT U
P g ¢ CTATYThI OHOBPEMEHHO MMEIOT ¥ TePPUTOPH-
erg— p: MOCKOJIBKY OHH KacaloTcs He/IBIKMMOCTEH,
cpoeit | He BBICTYIA0T; Ha JABIKMMBIE MMYLIECTBA OHH pacnpocn*;)alr-I

- - opun. byiie, Bo3paxas BypryHiycy, yreepkuial, YTO TIP
g 1W‘pHTrcal;;,,lBae'n::ﬂ: ecTh CTAaTyThl, KOTOpbIE HE MPOM3BOAAT HU
E—— eIbCTBA (HAmpUMep, CTaTyThl, onpeie/sionne Bo3pact
. gt OCBI 3aKOHHOPOXIEHHOCTH). Takue cTaTyThi HEb3s
e w;l:*o wit. C apyroii CTOPOHBIL, KaKoi TOJIK B CMelIaHHbIX
g e 0 «3[;nn;cHyTb» B Kareropmio Jim60 peaibHbIX, nubo nep-
i aTyThl B OTAEJIBHYIO KaTeropuio, 1’ ApXKaHTpe He
Bix®, Boigessis cMelaHHbIe cTaTyT Gt oo

eropus CcMelIaHHBIX CTATyTOB HUIIE HE HyXKHa, U cJje-

ATYThl K Kjaccy

S _,nnmﬂoencﬁ

1x HeacHocTei». Kart

nyet P AepKATBCS eHMS Ha [IBE KATETOPHH.
o g KeT UMeTh 3HAYEHUsl Uisl UMYLIECTB,
Mo obmemy

npaBHILY, OJIMH CTATyT HE MO .
[l pOCTDaHCTBO JIeHCTBUA 3aKOHa M3MC

npefesiaMH ero TeppUTOpHi.

W’ BepHO 1Sl (paHIly3CKUX KyTIOMOB, KOTOPbIC GoJbllieil 4acThI0 OCHOBAHBI
a 101 TpEX COCJIOBMIi JaHHOI MPOBHHLIMH 1 fioToMy 00si3aTeNIbHBI TOJIIBKO s

Tex, KTO XOTell UM MONUMHHMTBCA. PaHblle TEPPUTOPUATEHOC neficTBIE CTATYTOB 00 MY~
W&b ellle ¥ TeM, YTO «OT/Ae/bHbBIC NMPOBUHUNH KOpPOJIEBCTBA MOAYHHS-

] ' TOCYAApAM; ellie MEHEE 6BU10 6IM30CTH C MHOCTPAHHBIMH rocyapcTBaMu;

Wﬂmmm HapoJ PeBHUBBIM K COOMIOCHMIO €10 coBCTBEHHBIX 3aKOHOB... HO

HY 1 OTYACTH A APXKaHTpe, a TAKXKE TOMY, 4TO GaropasyMHble JIIOAN
llnm yﬁamwdlcb B HEOGXOIMMOCTH BO MMsi obuiero Gaara nocTynarsest NpaBuioM (3
Wm.mwnon (Tem Gonee, 4TO BCe MPOBHHLMM TENEPb 00BbeIMHEHBI TTO/ ormmf
w BJACTBIO), B HACTOsIIIEe BpeMsi OOILENPU3HAHO, UTO He BCe KYTIOMBI peaﬂb-
HBI, @ ecTh 1 JmuHBIe»®, [Ipasaa, euie BCTpEYalOTCs cynebHbie peleHus 1 ecTh 111}0131111T
uuu (Hanpﬁmep, Hopmanmusi u bperans), rae npu BCAKOM COMHEHHH MPEATNOYHTAI0
NIPM3HABATH CTATYTHI PEAILHBIMM, HO 3TO MEPEXNTOK, C KOTOPBIM Tenepb MPaKTUYECKH
nokoH4eHo. Tenephb Bee MPU3HAIOT, YTO CYIIECTBYIOT /IBE KaTCTOPHH CTATYTOB, U 3a/1a4a
B TOM, 4TOOBI y3HATh, KAK MX pasuyarh.

9 Cw.: Bouhier J. Op. cit. Vol. 1. Dijon, 1742. L. nio: Arminjon P. Précis de Droit international privé.
Paris, 1925.

% Cm.: Arminjon P. Op. cit.
“ Cw.: Bpyn M. H. Ouepku Hetopii KondmkTHOro npasa. M., 1915.

Cm.: Bouhier J. Op. cit. Vol. 1. Dijon, 1742. Lut. nio: Bpyn M.H. O4epKu NCTOpHH KOH(QIMKTHOTO
» 1915,
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Mocne sroro ob6wsicHenus byiie obpaiuaercst K onpenenenmio peanbHbIX M I -
cratyto. Paccmotpes onpenenenus ®@ponana, Bynbiya u IMasna Byra, Byiie He T Tl © a

) LOKTPHHE MEXYHaPOAHOrO 4acTHoro npasa & XVIll 6exe
,WM‘VM

cTaryTy
HUIO 3aBelaHKil OTHOCSTCH K nmmo&_fy
IE———— i mombast (la raison et lutilite publique). Ha-

1 ob11ecTBEHHO o
e @eﬁonalmﬂ paszyma » HBIMM CrIOco6aMH U K Heil mpu3biBa
OTBepraeT ux, HO U caM OTKa3bIBAeTCH OT BCAKOTO OINPEe/IeHUs, MOTOMY UTO «HH pasHBbIX MecTax orneka ycTaHabll BaeTcs pa3s JMeeT PEHMYIIECTBO nepel
Xopoliiee ornpeieeHne HEBO3MOXHO, TIOKa He YCJIOBATCS O TOM, KaKue cTaTyThl 10/xppaMer: . emﬂ.la(nqacrﬂoc'l'“. B OBephH . i HTHBIM CYIOM WIH €C/IH K OrneKe
COCTaBJATH KJIACC JIMYHBIX M KAKHUE — KJIACC peajibHbIX, MOTOMY YTO HEJIb35 ACHO ONpagle L " uwmcrﬂl‘lx). Eciim oneka Ha3HaYeHa KOMIIe
1 (]

JIUTH NIPEJIMETHI, IPUPOJIa KOUX COMHUTE/IBHA U criopHa. HyXHO, 4To6bI caM 3aKoHg
Teb (MKCHPOBAN, UTO CEAYeT AYMaTh O CBOMCTBE 3THX CTATYTOB, M TOJIBKO 3aTeM )
MOXHO TIBITAaThCS 1aTh MX onpeneneHne»®. [Toka e cienyeT aepxaThes Ipyroro or
nenenus I1. Byra, kacatouerocs spdexra cTaTyToB, IOTOMY YTO Ha CAMOM JIeJie, K¢

B/1acT OorneKyHa paCﬂpOC'rpaHﬂeTCﬁ Ha MY
onpengneunue JIMLLO, TO b B(' e H I]IE(:‘I‘Ba—
‘ ero, roe OBl OHH HH HaXOH.‘HJ'IHCb. D10 npuMep «CTaryra, KOTOpblH poo011Ie pery
’ - HX cﬂocoﬁl{otfl'b WIH HE:CI'IOCOSHOC'TI:». J‘[H“lelMH TAKKE ﬂBJIﬂK)ICﬂ
JINLL,

oH. Beskui
pejnoaraeMoi Bojie CTop
FOBOPAT O peaibHBIX H JIMYHBIX CTATYTAX, TO HMEKT B BUAY TOJBKO TO, YTO C pPeak w m&yﬂi, OCHOB&HHHG Ha MOJ'I‘laJIHBOﬁ H “p)nnua pacnpocrpaHmO].LlHﬁCﬂ Ha BCe
i vy HHO
CTBIO KYTIOMOB CBSI3BIBAIOT WIEI0 MX TEPPUTOPUATIBHOIO OrpaHuyeHus (restriction), OBOP CO31ACT JIMUHBI CK TPOTHB obs3a oF npeﬁnonaralomei‘l L ORsaRIERR 110~
X E [0 W »
MEPCOHANIBHOCTBIO — M0 MX pacripocTpaHeHus (extension) 3a npe/esibl TEPPUTOPH 4 ' JMYILECTBO, rje Obl OHO HU HAXOAUJIOCD, %

Takum oGpa3om, pa3oOpaB TeopuM CBOMX MpellecTBeHHUKOB, byiie npuiie
ybexIeHHIO, YTO pasrpaHUYeHne JMYHBIX U peabHbIX CTATYTOB 110 UX COAEPXKaHU l-
BO3MOXHO. [To3TOMY OH OnpeessieT cTaTyThl TOJIBKO M0 X AeHCTBUIO, T.€. IO/ JINY]
MY CTAaTyTaAMMU MIOHNMAET SKCTEPPHTOPHAIIBHBIE, a 10/l pealbHBIMH — TePPUTOPHE
3akoHbl. Ho 3atem cam Byiie nenaet To e caMoe, YTO OH TOJIBKO YTO PaCKPHTHKOBA
npe/iaraeT npaBuia, no KOTOpbIM MOXHO OIpee/nTh, KOTIa CTaTyT cIeayeT OTHOC
K KJIacCy JTMYHBIX, a Ui 3Toro obpaiiaeTcs K aHalM3y coaepxkaHus 3akoHoB: «[1poe
pacripefie/ieHie Mo TakuM o0beKTaM, KaK BeLIW W JIMIA, HEAOCTATOYHO, a clieayeT s, e repecax HEIBVOKIMOCTH, @ B MHTEpEcax JILL.
TpeeATh 3aKOHBI TOBKO 110 MX 3¢deKTaM; a /Ui 3TOr0 HYKHO... HA4aTh ¢ HAYal apeluaercsl WIM 3ampeliaeTcs He B MH ﬁpxa aKTep
MepecMOTPeB BCE 3aKOHBI, PaCNpeleuTh UX B 3aBUCUMOCTH OT MX CO/IEPXKAHUS... U : bHO, 3TOT SH fiveeT eI qE[HCHH!;lM MM JIMLAM C 3arpelieHnsIMH,
YTO TO JXKe camoe, ux 06bekTa»®. [Tocsie 3TOro OH AaeT npaBuiia, ONpeneisiolMe THYH HBI, KOTOpbIEe 00palmaioTes K no:lu cTBa (causes publiques). DTO CTaTyTBI, 3a-
XapakTep 3aKOHa, W Tpe/jiaraeT rnepeyeHb 3aKOHOB, 00pa3syIoNIMX KIACC pealbHbIX, | LIMM Ha TIpUMHHAX My0ImHOro cBO:e JIOMyCKaloIIKe NIOPYYNTE bCTBA 3aMyXK-
pesyJisTaTe OIsITh MOJY4aloTCsl «/1Ba Kjlacca C HEMMOBEPHO MECTPLIM COAePXKAHHEM : 'BEPHTh B [I0JIT ChIHY CBMeﬁcTBa;eMoCTb nortansHOro uMyuiectsa. bylie oco-

Juunvie cmamympu: (TMYHBIE HE B TOM CMBICJIE, YTO OHH HMEIOT 0OBEKTOM JIHIIO, yCTaHaBJIMBAIOUINC Heo‘r‘lyxi,om 9THX 3aKOHOB CJIEAYET U3 HaMepeHNH
TOM, YTO OHH TI0 CBOEMY COIEPKAHHMIO MOTYT HMETh 3KCTEepPUTOPHATIBHBIN 3(deKT, ST A TOM, {TTO Bﬂexmélmamm“ﬁ JapeHMs MEXIY CYNpyramu, JuucH,
«TpoXoIsIIne Yepes rpaHuLibl») Byiie nenut Ha yeTsipe Kiiacca®, ‘- et CTaTﬁ;uaa: I:IB paau umylecrsa). Hanpuwmep, HOPMaHICKHIi

1. 3aKoHBI, Kacaloluecs HeJeIMMbIX U HeBelleCTBEHHBIX TTpaB (droits incorporel ki ' “Hnmpemca:sm )'(;TaHaBHHBaTb BJIOBBIO 1010 B pa3Mepe, MpeBbIlIaio-
indivisibles), T.e. 3aKoHBI, peryIMpylolIye NpaBa cocTosiHUs Jnil. Pa3 camo 11110 HEp e 'c:f“ncero HAC/IeICTBA, — 3TO 3anpelieHie, OCHOBAHHOE Ha MOAUTH-
NeJIbHO — Hepa3Ie/IbHbI M PUBA3aHHBIE K HEMY Npapa (paccyXaeHHe MOJTHOCTLIO B P 4 ﬁ'i; b, & bdoﬁpaxeﬂuﬂx, M TIOTOMY OHO TPOCTHPAETCs Ha BCe HMYyLIECTBA
ne quanekTukos XIV B.). YacTHas neecriocoOHOCTE HMEET Ty XK€ BHE3eMelbHYIO CH Wﬁuomt - ﬁaxommucxa. Kytiomsl Hopmanauu, 3anpeianoime 0BIIHOCTD
41O M obmias. byite cuntaer abecypaHbiM, YTOOBI KTO-TMO0 CUMTAICA B TIpeeax of i : -iﬂ o -I : !: .r.: MMYIECTBA (KAK M 3aTIPETHi O PACTIOPSIKEHUM NpUIaHBIM), TAKKE UMEIOT
obbr4as neecriocoGHBIM, a B cepe Apyroro — HeiaeecnocoOHBIM: 3T0 BHeCs 10 Obl K TO! fqﬂﬁiﬁmp, TOTOMY 4TO 3TH «3aNpeThl HAPAB/ICHbI HA mozeit»”. Cioia Xe OTHO-
X BN, SYERIYE RNPIFCIRSHERE OTHUIREEIEN, NDAUD D HeIsHOCE WH Ksmouu Bperanu, 1 HTATBSHCKHE CTATYThI, 3aMpelalonne neTsAM 00s3bIBATECA
OBl JIMLIO, MMEIOILEE TOMHLIMINI B KYTIOME, Il 9TOT BO3PACT BBIIIIE, YeM B IPYTHX, CI 63 CorIacsi OTIA; OHM PACTIPOCTPAHAIOTCS HAa MMYLLECTBA ChIHA, nexaliue 3a rpaHu-
coGHoe 3aBeliaTh B CBOEM JOMHLILIHH, GBUIO HECTIOCOGHO K TOMY B IPYTHX MeCTax»™ Leif, MOTOMY HTO 3ampellieHie OCHOBAHO HA MOTUBAX ITYGIMMHOIO XapaKTepa.

JIBHAMMOCTH BCeraa pasessiioT cyab0y NI, MOTOMY YTO OHH COCTaB/ISIIOT TOJIBKO p 4, 3akoHbl, Kacaoumecst GopMbI aKToB. EAMHCTBEHHBIM HCKITIOUCHHEM 13 npasuia
natok snua. Oreka, OTLOBCKAsH BIACTb, CNOCOGHOCTb HECOBEPILICHHOIETHIX ChiHOBEH CE Jocus regit actum siBisiercs cayuaii, koraa lex domicilii TpeGyer OT CBOMX NOIAHHBIX
GE3yCI0BHOTO COBMIONEHNS W3BECTHOM (hopmE! 3a rpaHmiieil. OnHako byite uyBCTBYeT

e3eMelIbHOM cwioii: «Eciy cTaTyT npe/rnoJaraer MOJIYATUBBIN
BITH Ta K€, 4TO CHJIa BHIPAKEHHOTO JOTOBOPA; 3TOTO TPE-
‘ Ba-
Gnaro, MOTOMY UTO, ECIH 61 CTOPOHBL He JIyMaJi, UTo 33 HUX Joropapu
1 L]

0 .on', .nn suutich Ob1 uHade»”'. Cioza OTHOCATCS MPeXJie BCero 3aKOHbI,
g %c;IIEOCTb MMYILECTBA MEXIY CYMNpyramu. [J1aBHBIM aprymemomt;
 nip a, SIBJISIETCS «BEJTMKH
B oro XapakTepa 3TOTO CTATyTa,

1 Byile B 3alIMTy JHIH A

: csl POHUKHYTBCS JIyX
ciydasx cieyer craparhb
B COMHUTEJIbHBIX i el
' JKIAET, YTO ODLIHOCT y
MbIMu Lie/isiMH. Byiie yTBep 3

b, Hajle/IeH TOH Xe Bi
‘wemnojﬂxﬂa 0

. [ToaTOMY OH YTBEPKOACT,
% Cwm.: Bouhier J. Op. cit. Vol. 1. Dijon, 1742. Lut. no: bpyn M.H. Ouepku uctopun KoHdH BCE HeyN06CTBO NOAYMHEHHs! (POPMBI AKTa JINTHOMY ST i oﬁy au.lt::bl K JOK-
npasa. M., 1915, YTO 3aKOHBI, TpeOyiomme cob/1oIeHIsl H3BECTHBIX (POpMaTbHOCTEM, P
7 Cm.: Ibid.

HOCTHBIM JIMIaM, MX TIPUMEHSTIOIUM.
% Cwm.: Bpyn M_H. Ouepkn ncropuu KoHdukrHoro npasa. M., 1915, mfﬂ_] Op. cit. Vol. 1. Dijon, 1742, Llur. nio: Bpyn M. H. Ouepkn HCTOPHH KOHQIMKTHOTO
® Cwm.: Mandenvuman A.H. Yxa3. cou. mpaBa. M L i

- 1915,

 Cwm.: Bouhier J. Op. cit. Vol. 1. Dijon, 1742. Llut. no: Bpyn M. H. OuepKy HETOPHM KOH(1HKTHO! : Roguin E. La regle de Droit. Lausainne, 1880. [9n1extpouibii pecype PI'b.]

npasa. M., 1915.
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7 CM.: Mandeavwuman A.H. Ykas. cou.
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lpaBoBan Mbicnb: HCTOPHA W COBPBMBHHOCTL

B Boripoce 06 onpeneneHnH 3aKOHa, PETYINpPYIONIero auuusii cratyT, byie
3HAYMTENBHO Aanblie Pponana u BywibHya M NpUMeHsieT lex originis gaxe K TOJQ

HUIO 3aMyXHeii JKeHITMHBI M K crioco6HOCTH 3aBeniaTh, Ho ero yuenue B 9T0M OTHOY

HUM OYeHb COMBYMBO U MPOTHBOPEYUBO’>,
OtBet Ha BOMpOC, KAKNE CTATYTHI CJIeIyeT CYNTATh PeaibHBIMH, YPEe3BBIYAITHO Npo

T CTAaTyThl, KOTOPbIE HE CYTh JIMYHBIE; «IpaBWiIo 3T0 GezommbouHo». Byile Bbiiesier g

KJIACCOB, «KOTOPBIE HE CBA3aHbI MEXIY COO0I0 HHYEM, KpOME YCMOTPEHHSI CaMOTO aBTop;
K peaavrbim cmamymam (T.e. He MpOM3BOASALIMM HUKAKoro 3ddekTa 3a npemenaMu
TEPPHTOPHH, «OTPAaHHYEHHBbII CBOEI TEPPUTOPHETi») ABTOP OTHOCHUT CJIEMyIONIe’,

1. CraTyThbl, peryJMpyioLue Npupoay, CBOMCTBO M Ka4eCTBO HEABHXKMMOCTET 1
Ba Ha HUX.

2. CraryTsl, Kacaloliuecsi HacJaeIOBaHHS 110 3aKOHY, H CTATyThl O COXPAHEHWH )
11eCcTBa B ceMbe. [JITaBHBIM MOTHBOM PEAIbHOCTH 3THX 3aKOHOB ABJIAETCS HHTEPEC COX|
HEHMs ceMeifHOro UMYILLEeCTBa. 31eCh IBHO MPOABIAETCS HENOC/Ie10BaTeIbHOCTh By
HCKJII0YEHHE J0Yepeil M3 HacIeACTBa OH OTHOCHJI K JIMYHOMY CTaTyTy W IMHCaJ, 4TO

clleIoBaHHe — 3TO HEBEeIIECTBEHHOE M YHUBEPCAILHOE MPAaBO, KOTOPOE PacnpocTpar

eTcs Ha Bce MMYIIECTBO S,

3. CraryThl, ycTAHABJIMBAIOIIME MEPBI IIPEIOCTOPOKHOCTH B MHTEPECAX TPETHUX Jik
HanpuMep Tpebylolne TpaaULINK TIPH JapeHUHN WU MyOauKaiui npu cybeTu
4. CrartyThbl, KacalolMecs: UCTIOJIHEHHS JOTOBOPOB M CYNeOHBIX pelleHHil 0 Hell
KHMOCTSIX.

5. 3aKoHBl, KacalouIHecs MOMHIIWN, HAMPUMeED 3arpelleHHe BbiBo3a xieba, 3arf
[IeHHe MPOdaXH HeIBHKHUMOCTEH HHOCTPaHIIAM.
6. YrosioBHbBIE 3aKOHBI.

7. 3aKoHBI, NPOTUBHLIE OOLIEMY MpaBy, colepXalllue sIBHYIO HecIpaBeLTMBOC
rnopaxalolme cBOMMH KpaitHocTssmu (exorbitantes). D1a KaTeropusi peaibHbIX CTa
OCHOBaHa Ha yoexneHuu Byite, uto ocHoBHOe ¥ 0b1ee nmpaBo PpaHiKu 06pa3yioT pH
CKHe 3aKOHBI, 4 KYTIOMBI COCTARJISIOT TOJLKO OTCTYIUIeHHe OoT HMX. Hampumep, HCKOB
NABHOCTb, KOTOPasi PeryJIMpoBaiach KyTIOMaMH ¢ 6OJIBIIMMH OTCTYTUIEHUSIMH OT PUMCK
IO Npasa, 10JDKHA 06CyKIaThest MO KYTIOMY MeCTa HaX0XKIeHHS HeIBHXKHUMOCTEN 1 B I 20

0 HAcJIeICTBAX, M IO BEIIHBIM MCKaM. B KauyecTBe mpuMepa «IBHO HeCIpaBeUIMBOTO» 3
koHa Byife npuBoant kytioMm HuBepH3, 1o KOTOpoMy BIOBa, OTKA3aBLIASICS OT CYTpYX

CKOi1 OBIIIHOCTH, TEM caMBbIM OCBOBOXKIIaeTCs OT JI0JITOB, KOTOpBIE OHA cliejiajia COBME!

C MY2KEM; WIH 3aKOH, JalOLIHI XKeHaM TallHVIO MITOTeKY Jaxe B yiepd npeaiecTyomH
Kpeautopam myxa. Ciozla ke OTHOCATCSI orpaHuuYeHnst CBO60/IbI, pacriopsikeHNsl H3BEC!
HOTO POJIa UMYILIECTBAMM, MIPABO MEPBOPOACTBA. B ciyyae siBHOI HecrpaBeTHBOCTH 3

KOHa JIake MpaBocrocoOHOCTb HHOCTPaHLIa MOXeT 00CYKIaThCA HE 10 ero JHYHOMY

TYTY, a 1O TY3eMHOMY 3aKOHY; B umcIe npumepos Byite npusoaut kyriom [lamMnaHm,

CHJIY KOTOPOTI'O JIBOPSAHCTBO IepeaaeTcst ot Marepu (ou le ventre ermoblit).

B nocnenneit maBe ceonx «Paccyknenuit» Byiie BbicTaBisieT npaBuio, Kak Ob
eclid, HEeCMOTPS Ha BCe MPaBWJIa W MepPeYHH, BCe-TAKH OCTAETCsl COMHEHHe, Kyaa O
CTH CTAaTyT: «B ciydae coMHenuii CTATYT cJleyeT CYNTATH CKOpee JIHYHBIM, YeM peaib

" Cwm.: bpyn M. H. Ouepku uctopun KoH(UIMKTHOrO npaea. M., 1915.
5 Cwm.: Mandeasuumanm A. H. Ykas. cou.
" Cwm.: Laine A. Op. cit.

[ gy GITH OTHECEH K IIH
OJIKE]

3 oGIIeM IPABE ¥ HA eCTECTBEH
Hadallkb mnpamﬂcex

303MOKHU

e 1"} MOTYJaTh BO3MOXKHO 0O
bl MOJKHBI

,mwmwwmmmmmn;-axw!m
Fersman-Iapnosa. PpaHL

. mmelmﬂﬂ nojb3a, TAK KaK npAHuMI peom-llocﬂl KYTIOMOB — ucmmmﬂ:
cmxm‘lloﬂletmﬂr“ B sroMm Bonpoce Byiie npuaepKuBacTes
. 5 ne
OJIOXKHOTO TOMY, 4TO rOBOPHI A'ApKaHTpe 1 4TO FOBOPHIIH n;):m
. ’ LHOCTH, T.€.
eTcsl B MOJIB3Y IEPCOHAN ;
- coOMHeHue pa3peia : .
. BIM 11 SKCTEPPUTOPHATIBHBIM. Takoe cOMHEHIE HEBO3MOXKH
TIMX & r1a MMEIOT peallb-
eMy Tnpasy, — OHHM BCE
3aKO poTHBOpeYa o6y =
”MO o 3MOKHO TOJIBKO OTHOCHTEJILHO 3AKOHOB, KOTOPbIE OCHOBA
: o eCThb NepBo-
= i rowm nipase: «Ho TaK KaK ecTeCcTBEHHOE MpaBo c[rjl .
0B, a ob1ee Npaso TaKKe MOYTH BCera OCHOBAHO Ha pno
2 b bl
:al;,:l BCsTYECKH CONEHCTBOBATD €TO BOCCTAHOBJIEHUIO 1 I0JUKH
c.—
ot GIMKATHCS; @ JUIsA TOTO BCE CTATyThl, KOTOPBIE C HUM COTJId
e A , ee pacrpocTpaHeHHe. B 110J1b3y NepCOHATLHOCTH
4TO B... CKOJIBKO,
o1 1 obiiee 61aro TpebyeT pacmpocTpaHeH!s TaKHX CTATyTO o
i ﬁmgenymm’ OCJIOXKHEHUH, ECIH HAC/IECTBO PEry/IMPYETCs B KaXIOM KYT
. : 1o Ge3pazTuyHO, OyeT I CTaTyT TIpU3HABATHCS Pe-

OB COBEpIICH ae,
diess “apoflmw 70 T0, 4TO YACTHBIE JTHIIA MOTYT NIOTEPSTE B OHOM C“Y;‘BO
P mmmm, e, TaK 410 Bee BuipaHuBacTcs. Humbio, KoTopasi JOIDKHA e

1 ) B 2]
15

[ aGupuHTE MPOLIECCOB 3TOrO pona, N0JLKHO GLITH TOJBKO 0OILee 6aaro
CcylbsiMH B JI k
ic), Koraa OHO coBranact ¢ oO1IMM TTPaBoOM 1 CITPABEITMBOCTBIO? . i

a -

wﬂﬁ Tapamnokc Byite: «B COMHMTEJIBHBIX cayuasix CTaTyT He pealicH, g
: | BATOPCTBOM TOJILKO C BHELI
» - 1o A.H. MaHjenbinTamMa, HO
» — SIBJISETCS, [0 MHEHH

. ApHF XVI-—XVHIB

0_
CTOPOHBI . " W po Byife muuHbIi WK BellIHBII XapaKTep CTaTyToOB HE MOT cnyxuﬂ;r;) ILJIH
o . 3 “. :
W "TOUH OCTM WJIH 3KCTEPPUTOPHAILHOCT
OOBACHEHMEM UX TEPPUTOPHATBH d
W@m‘b CTATYTOB OCHOBaHa Ha (beonaibHOM CyBEpeHHTETE KYTIOMOB. Heynns:(e
Mm BHE3EMEIBHOCTh 3aKOHOB SIBJIACTCA HCKTIOYeHHEM; 9TO MCKITIOUEHHE TO
: . npase. OnHAKO 10 Byite HUM OIMH M3 YICHBIX HE MOT TTO3BOJIUTH cebe mo-
JOGHO NapagoKCcarbHOH GOpMYIHPOB 4
MMMW cratyroB Byiie aGCOMIOTHO OIMHOK €O CBOMM B3[JISLIOM Ha COOTHOLIE
m peaTbHBIMM M JIMYHBIMH CTATYTAMH. JI'Apxantpe, bypryHayc, Masen u HoanH
ByThi, FOBODS O CTATYTe, YTO OH PealbHbIi, MME/I B BILY, HTO TaKoii CTaTyT — 3TO FOCIO-
JIMH HA CBOE# TEPPUTOPHH, OH Kak Obl 0GpeTaeTcsi B splendid isolation. PeastbHbiii CTATYT

He BBICTYTAET 3a Mpejie)ibl CBOCH TEPPUTOPHH, TOTOMY YTO EMY jnocratouHo cBoeit. Jlioboe
JIMLIO, JIAXKe HAXOIIeecs] 32 TPAHMIIEH, JI0JUKHO 3HaTh, YTO NP1 Maieifiem Kajcamwrne K
MMYIIECTBAM Ha 3TOji TEPPUTOPHH BCTYNIAET B CUTY MCKIIIOUUTEbHO PEABHbIN craTy™. Byite
TPaKTYeT pealbHblii CTATYT, «KaK CCHUIBHOTO Ge3 nmpasa BbIe31a 13 cOBCTBEHHOI TEPPHTO-
pust, [list Byife peanbHbiil CTaTyT 06peyeH Ha TO, 4TOOb! CKPOMHO CHIIETD B YKa3aHHBX emy
FPAHMLAX 1 CKIIOHSTHCS TP/l NPUILIEBLEM B BIJIE TMYHOTO CTaTyTa, NOTOMY yTO, KaK Ipa-
BWIO, BCSIKMIA CTATYT MMEET 3KCTEPPUTOPUATIBHYIO CHITY, M HYKHO ocoboe ocHOBaHHWE — B el;?
PEATLHOCTH — YTOGbI Y Hero 3Toil cwibl He 6bu10... HO Byiite 6bU1 B CBOEM poie epeTHK» .
HHtepecHo ero co6eTBeHHOE BHICKA3bIBAHHE 0 3TOMY TIOBO/LY: «Hu ofMH CcTaTyT HE MOXKET

————
7 Cw.: Bouhier J. Op. cit. Vol. 1. Dijon, 1742. L. no: Mandenvwman A.H. Yxa3. co.

™ Cwm.: Bouhier J. Op. cit. Vol. 1. Dijon, 1742, Llur. mo: Bpy M.H. O4epKn HCTOPHH KOH(IMKTHOTO
Tpasa. M., 1915,

™ Cwm.: Mandensiuman A.H. Yxa3. cou.
" Cw. Bpyu M. H. Ouepxu ucropum kondmkrroro npasa. M., 1915.
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POHOr YaCTHOrO Npasa sa B XVIll Bexe

{ IDABOBAS MbICIb: HCTOPUA W COBPEMEHHOCTS !

PAcnpoOCTPAHUTL CBOE JICHCTBHE HA Belllb, KOTOpast Haxozures 3a npeesiaMH 1€
IO 3aKOHA... IOTOMY YTO BJIACTH 3aKOHA OTPE/Ie/IAETCA CaMHM 3aKoHonarenem»®’.
C TakMMH CBOMMHM He3aBUCHMBIMH MaessMH byiie Haxomures B monHoil ONMNO3)
K TPaAMIIMOHHO# NoKTpHHE. OH CTOMT MO APYTYIO CTOPOHY Gapbepa U HpeAnpPHHHE)
TOTIBITKY MO-CBOEMY HCTOJIKOBATH BOTIPOC KOJUTH3MH 3aKOHOB. OTHOCHTEILHO MTANg :
1ieB Byiie roBOpHMT, 4TO «OHH HUYEro HE CKa3ajli O TEOPUH CTATYTOB», H, KAK MHQ > B TOM, JTMMHBIX
usnepaercs Han Baprono®. Byite cioput u ¢ @ponaHoM, u ¢ By/uibHya, paBHO bixX, & APYTOit — K HMCTY " ;yruocnnn K peaibHbIM, T.C. TeppUTOpHATIL-
BCEMHM, THCABIIUMH Ha TeMbl KoHQuuKTHOTrO mpasa B XVI—XVIII BB. Ero Bo3ap : KOTOpBIC BCC RN ““camgyﬂc ¢ TOYHOCTBIO 10 HA000POT, 1 POBHO 110 TEM
Gosee BCEro NMPOTHBOCTOAT BO33peHHsIM I'ApKaHTpe. OLLLM CHJIbI BHE Teppmpl::m cTaTyTam, T.e. KCTEPHTOPHATBHBIM - _KPOM?
Onnako, no muenmio A. JIsne, byiie He o6nanan H1 TOi SHEPTMH, HH TOH JIOTHYHO R Kn:nqenue 3aKOHOB 110 MX 00BbEKTaM, HO TpH Bceit CBOCH
M TIOCJIeIOBATEIbHOCTBIO, KOTOpBIe ObUIH CBOMCTBeHHBI pabotam K'ApxkanTpe. OH npe Bt mpocm;,ilm OCHOBHO# Hiee TEOPHH CTATYTOB — U3 CONECPXKAHIA
nepecMoTpes paboTh ' APKaHTpe M BCe NIeperuca, TObKO Mo-cBoeMy, 6oiee IPKO 13 HHOCTH OH OCTAICA Bep:m KoHGbIMKTHOM dbeKTe; «TaK HTO, B KOHUE KOHPRP
[IMOHATLHO, B OTJIHYME OT CYXOro uaoxenus a'Apxkantpe. Ho Byiie rioxo 060cHOBE DXKHO cAenath moﬁunbmm pa3MepoB, HeM Yy NpaBoBepHBIX CTATyTapucs, 1
CBOIO TEOPHUIO, HATIPUMEP, I71aBa ero KHUIM Ha3biBaeTcs «CTaTyThl peaibHBIE H TEPCOH L JIBIKM, HO OT Hen30eKHOTO CIYTHHKA Te"ppi_’" = TROPPRTPIGE
HBIE», & TIOTOM OH CaM JKe OTMEYAET, YTO BCE CTATYThi MMEIOT pealbHblil Xapakrep. [Toxm ' e BHBIX CTy4asx — HE CMOT OTE/IAaTLCS ¥ OH» ™. sugarIges
€TCsl, YTO aBTOP MPOCTO B3I TEOPHIO A'APXKAHTPE M IOCTATOYHO HENMPOo(heCCHOHABHE v capTall, 4To Byiie MCKaswi caMo MOHATHE nwmuxK gm it}
W3MEHWI, apryMEHTHPOBAHHO He 0G0CHOBAB CBOM BBIBOIbI, HE JOBEIS X JI0 JIOTHYEC 1 ux ¢ BHe3eMeJIbHBIMH H TepPUTOPHATBHBIMH. pon‘ B To_‘r
sapepuiennst. C Ipyroif CTOpoHsl, B3rsz Byiie Ha epCOHATBHOCTH M PEaTBHOCTb 3aKOH At o qeTcs Jyduieit wutiocTpalueit Bcex MopoKos TeOPHI:‘ :;rangb-H o
ob11ieM noaTeepXaaer uien byuibHya 1 HIHYero HoOBoOroO B cebe He HeceT™, 108 “ BCE cﬁenﬂBa MCKYCHOM IMAIEKTUKH €ro cospemeH; o i Tipo-
Bosspenns Byiie — 3T0 noaHblil paspbiB ¢ BEKOBBIMH TPaiHLMAMH. B cBoeM o1 BITHE JIOTHUECKIX TIPOPEX YueHMs, B TOT e aah O OTKA3ATHCA
LIEHUH K TPAIHIIMSIM OH YeM-TO HarnoMuHaeT baprono, KoTtopsiii Takke He bosics 3.. 4 ¢ TAKO# 04eBHIHOCTBIO, uto By#ie NpiHyXIeH AN
HarepeKkop YCTOABIINMCS BO33pEHMsAM (OHAKO BO BpemeHa bapTosio Takux TpaiHi 151 CTATYTOB T10 coxepxaHuio»™. Ipexie Beero, oH
6bUI0 upe3BbMaitHO Masio). Byite mpuaepXuBaeTCss HEKOTOPBIX TPALMLINIL B TOHMMA] eHKy Tpynos Byite mpencTapisiorcs HECTIpABe/UBLIMH. Ogc a.T[bHOCT,“ v
3aKOHOB, HO NPH 3TOM OH OMUCHIBAET 3aKOHBI B KAKOM-TO COOCTBEHHOM MHPOBO3: < [LIEHHO HOBBLII B3MJISAI Ha COOTHOILIEHHE MPUHLMUIIOB pe i et~
d el s HO OTpaXxan TpeGoBaHms HCTOPHIECKON 1€
HHM. B uTore cMbIC nosryyaercs coBeeM apyrum. Hassanue riasbl « CTaTyThi peaibHi KoTopsiit Gosiee afekBaTHO OTP i 1 maxe peBoio-
CTATYTHI NEPCOHAIBHBIE» FOBOPHT 00 OIHOM, aBTOP HMEET B BMJIY COBCEM JIIPYroe, a IH penutb XVIII 8. 910 NCHCTBUTEILHO HOBaTODCKK:x KonebaHMmii, «BO
TIPH ITOM TPeThe. TO COBCEM He MOXO0XKe Ha TPAIUIIMOHHYIO TOKTPHHY, 3TO TUIOXO X TeopHH CTaTyToB. B 4acTHOCTH, yrow Bcuscema onpe IICJ‘IH‘CTCH
MyJIMpOBaHHasi abcomoTHO HoBas nokTpuHa*. [Tomo6HOTO po/a paspeiB aBTOP C BEKO 1BOC OTCTAMBaJI, YTO COCTOSIHME JIMLIA pa3 v :;1 g e
TpanMuLIHEN He MOXET OBITh MOJHOCTBIO MO3UTHBHBIM. Tpanuimu cieayeT TpaHchHOPMH] A €10 POXKIESHMUS, YTO HU cnocobHOCTh SchmaTh;mHﬂ' MPOTHBOIOIOKHOE
BATh BO YTO-TO HOBOE, HO He CTOMT MX coBceM 3abbiBaThk. [Tponssenenue Byiie mpemn ’}?ﬁnmcs BC/IEACTBHE TePEMEHBI TOMUIL ;,H;,IR; e sakoHaMu»*,
JseT coboi TOT caMblil NPUMEp OTCTYIUIEHHS OT TPAaAMLIMIA M IPAKTHKH, KOTOPBIil 1T e o g ‘CMemHHM;I‘ paBH::“;apa W IPYTHX MCClIeoBa-
a1y paboty 060ocobneHHoil, He CBA3aHHOI ¢ IpyrMMH paboTaMH Ha 3Ty TeMy. mme - h— qutHH‘D Byiie
Moxet 6bITh, pabota byiie 6bi1a 651 Ty4lie, ec/iv 6bI caM aBTOp MoXxeJia Ol ee QS —k“ cnopse oxa:sancs;;::;:b:!:;ﬂ“ CBOM n:’..rmbl Ha NPHHLMTIE
nenatb. Bo3aMOXHO, B TAKOM CiTydae ero rnoc/ieIoBaTesi MOHAIH Obl, YTO aBTOP MbITAN ; 'mxnmi :ep:;;b:::peub MCCIIENIOBANl IPWYHHBI, H3-33 KOTOPBIX
. ol BEDXOBEHCTBA 2
noHecT o yurartenei. BoamoxHo, pabora Byiie GyneT BBICOKO LIEHUTHCA 0n:ro noc! s Hdmm:'m 3aKOHOB. OcOBYIO Xe BAKHOCTb HMEET OTpUMIIATEIBHOE ZTJ:E
ﬁﬂﬁ'r;.};ﬂuu W OHH HAlIyT Buero Pa3MBIULICHHSAX 3a4aTOK Yero-10 HoBOro. OHaKo T > Byiie K TOMY, 4TO COCTAB/IAN0 OCHOBY TPAIMIIMOHHO# TEOPHH CTATYTOB, Kp o
Pa3pbIB C TPAIMLIMEI 1 B TO Xe BPeMsl NPEJUIOKEHHE YEro-To HOBOTO, HO TUIONG Lo o o0 b oBbeKTy. C TOUKH 3peHusi KOHQMKTHOTO NpaBa nepBOCTENEH
0060CHOBAHHOTO, YTO MOXHO YBHIETh B ITpou3sseaeHun byiie, nenaer 3arpyaHuTeNb 3HAYCHME MMEET He Ie/IeHIe 3aKOHOB 110 0GBEKTY, a IPHYMHBI X TEPPUTOPHAIIBHOTO WIH
NpUMEHEHHE Ha MPaKkTHKe™. SKCTEppUTOpHATEHOTO 3bdekTa, Ha 4T Byite 06palat camoe PUCTATbHOS BHUMaHME.

m‘mmﬁ-
Bpyna, Bylic GbU CAMBIM OHIVHATLHEM 13 B2CC

70 MOKHO 0OBICHUTE B [IBYX CJIOBAX: «€CJ/IM MO3BOJIMTE ceﬁecpana};iuuﬁé
- HO®, HO 3aT0 JIOCTHIAIOLIee LICTH- eCJIM CPaBHMUTH P& ”
: Bynu::ﬁlenh’m Garmakamm, To o byiie MOXHO CKa3aTh, YTO OH H i
JIeBYIO HOTY, a JTeBblil Ha MPaBYIO». Bes myﬂﬁom'wop:mwwﬁﬂ
e qHOTO KPUTEpHs, 10 KOTOPOMY OIMH 3aKO '
FRHR A0 Byiie MHTepeCeH MMEHHO TeM, UTO MHOXKE

»CKOJIbE

] !L'

! Cm.: Bouhier J. Op. cit. Vol. 1. Dijon, 1742. Llut. no: Laine A. Op. cit. .
2 Cm.: Roguin E. La regle de Droit. Lausainne, 1880. . =Cu prn- M.H. Mexaynaponsoe wactioe npaso: Kype, anrarmsii B MOCKOBCKOM KOMMepye-
eKoM uicTUTyTe, 1910/11. M., 1911. [dnextponssiit pecype PTB.]
¥ Cwm.: Bpyn M.H. Ouepku nctopum KonaukrHoro npasa. M., 1915.
" OM.: Mandeasuumam A.H. Ykas. co4.

: Bpyn M. H. TIpano- n eecriocoBHOCTS (DM3WIECKOTO JIHILA B KOHMIMKTHONM [pARe. i

51

8 Cwm.: Laine A. Op. cit. A.H. ManesIlTaM 1o 3TOMY BOMpOCY NpHAepAKHBaicsa abcomoTHO HHO
MHeHHA: «[IpsAMOoiil MPOTHBONONOKHOCTEIO NOKTPHHE BynibHya sipisercs yyenue npeanaeHTa Kol
ckoro napnaMenta Byites. Cm.: Mandeavuimam A. H. Yka3. cou.

¥ Cwm.: Laine A. Op. cit.
5 Cm.: Ibid.
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CoBpeMeHHas HayKa yCBOW/1a TEPMHHOJIOTHIO CTATYTaApHEB MMEHHO B TOM CMbIC)
KOTOpoM yrioTpe6iisut atu TepMunbl ZKan Byite. B neppoii nonosune XVIII B. MocTe
HO M He3aMeTHO ((hakTHYecKM Ha 3TO HUKTO He 0OpaTH/I BHUMaHMs ) npoH30IIUIA
MeHa B MOHMMaHWH TepMUHOB”, PaHbllle 3aKOHBI AJTWIH 10 HX COIepKaHMIO U 06%
(JIMYHBIE CTATYTHI — 3TO 3aKOHBI O JIMIIAX), MOTOM CTAIH JEJUTh 10 MECTHOM MpPHBS
JIMYHBIE CTATYThI — 3TO BCE 3aKOHBI, KOTOPLIE AEHCTBYIOT B MECTE XKMTEIbCTBA JIK
paBHO, TOBOPAT JIM OHH O JIMIIAX, Bellax WK (opMax clesoK; pealbHble CTATYTHI —
3aKOHBI, AEHCTBYIOIINE B CTPaHe, I/e JIEXKUT Belllb, & HE HENPEMEHHO 3aKOHBI O Bep
Byiie rnepsbiM BO (DpaHIly3CKOM JOKTPHHE 3aKPEIWI B CBOMX MPOU3BEIEHHAX HOB
HUMaHHe TaHHBIX KOHGIHKTHBIX OHATHIA.

B reopun Byiie MOXHO HAlTH M 3a4aTKH WIEH MEXIYHAPOIHOTO OOLLEHUS — OF
BOPUT 06 «ob1iecTBeHHOH HeobXoauMoCcTH», «0bLIeil ronb3e» U «OpaTcTBe MEXKIy
KOHaMH». YYeHbIii MUcal, YTO MPHMEHEHHe HHOCTPAHHBIX 3aKOHOB 00BACHAETCS Gl . KeHWICSA TaM Ha CcOBEpILEHHOTE e OKOHUATENBHO YCTAHOBH-
rOpacrooKeHHEeM OTAENbHBIX TOCYAAPCTB M BCECTOPOHHEH Monb30it. B ero 10KTpuil T K BBIBOY, 4TO cynebHas MPaKTHKA B ITOM :301:”1:"I iy
TAKKe MojiepxKuBaercs uaes JioMyieHa, 4To BoJisi YaCTHBIX LI CMOCOGHA HMETh SKE - oraTi, TAHHOE MHEHNE Byiie MOJHOCTBIO pasic rO MOpSIKA; OH YIEJISET 0CO-
TePPUTOPHAIBLHYIO CHITY, KOTOPOIf JINILIeH HHOCTPAHHBIN 3aKOH. M3 BhIpaXKeHHBIX H JIg ONHUM M3 co3patenieil TEOpHH L TEEe IX TE DHTO.[JHEJBHI:I'X M 9KC-
MOTYATHBBIX J0roBopoB byiie co3nan ocobblii Kiiace BHe3eMeJIbHbBIX CTATYTOB. 'BO3MOKHOCTH CTO/IKHOBCHIS %npﬂmean:HHm I;mm Liccde Sousy

HecomHenHo# 3acnyroii byiie siBasieTcst To, 4TO B €ro NPOU3BEICHUH OYEHb M] i 3aKOHOB. Ho OH He i Kiiio4a K pasper cKMe CrielManicTbl B cdepe
BHHMAHMS YJIe/IeHO TeopHH Ty6/MaHOro nopsinka. Eif nocesiiesa o61mMpHas r/1asa piya u Byite — 910 Kpymeituie s WBBIM HE YIIOMSHYTb eLe
uMmelomas, rmo MHeHuio A.H. Manznenbiutama®, orpoMHOe 3HaueHWe s JOKTPH _‘:iphm'nXVllI B. OnHaKo 6bU10 Obl Hecnpa;;ﬁx TPY/IOB, HO, 6E3YCIOBHO,
MEXIYHApOIHOIo YacTHOro rpasa. byiie paccMarpuBaeT BONpockl MyOJIMYHOTO MOPSi) YHCHBIX, HE HAITCABLLIVX TR apOoIHOIo “13(:1'!{0[0 rnpasa.
abCoMIOTHO HE3aBUCHMO OT CBOETO JIeJIEHUS CTATYTOB. DTO Ype3BblYaiiHO BAXHO, M0 A BICIAN BpaBBHTT“.le g i p:x.uaucxux W YTOJIOBHBIX
MY YTO TAKMM 00pa30oM MOJIYy4YaloTCsi, ¢ OAHOI CTOPOHBI, CTATYThI SKCTEPPUTOPHAIEH = (Prévot de la o BorpnechKoM VHUBEPCHUTETE.
W TEPPUTOPHAJIBHBIE, € APYTOi — 3aKOHBI MyOJMYHOrO U HEeMmyOJIUYHOTrO MOpsIKa. npodeecop I S0, e . xi» (Les principles de la

Crarytbl MyGJIMYHOTO TOPSANKA ABTOP HA3BIBAET 3alpPEeTUTEILHBIMM (statuts pi e cyﬂeﬁuoﬁonpal('l";i ex gacTeil 3Toi KHUTH
hibitifs). OTHYHTEILHOI YepTOi SBISETCS a6COMIOTHAs HEBO3MOXHOCTb OTKA3ATHCS QS seiatok » 1759 © ﬂHab‘:M;p craryrammu» (De la dis-
ux cobmoaeHus. DTo BBITEKaeT He TOJIBKO M3 TEKCTa, HO M3 CAMOTO JIyXa TAKHX 3aKOH A e nepCOHaﬂbﬁﬂ it He6OoIBIIOI ICKNU3 OCHOB-
OcofGeHHO BaXKHO TO, YTO MOHATHE 3aMPEeTUTE/IEHBIX CTATYTOB He TIPHYPOUYHBAETCH K Tt xéela et personnels) n rlpeﬂc:Taanma cobo i
PUTOPHAJIBHBIM 3aKOHAM, — OHM TaKXe JeJIATCsl Ha JIMYHBIC M peaibHble B 3aBUCHMOC ’;9““1“" P oiﬂgﬁeﬁ’::nﬁz?::ﬂmg:z Kopgrnmémn 3aKOHOB, M €r0
OT LeJiH 3aKoHA. K TeppUTOpHAIbHBIM 3aNPeTHTEIBHBIM 3aKOHAM OTHOCATCS, HATIPHUME : = Waﬁ]{ ro rpakIaH-
OrpaHHYeHHe MPaBa PacropsKEHUst BCeM MMYLIECTBOM T10 3aBELaHHIO U 3arpelueHue H - JE———— “mz?n?:ﬁ:ﬁ g;ﬁijﬁiﬁwﬁ:zmr? HyxHo
PaBHOMEPHOTO Je/ieKa HAC/Ie[ACTBA, TAK KaK 3TH HOPMbI U3al0TCsA B HHTEpecax Tpe a1 e CTATYTOB

i, K TnuHBIM (BHE3eMeTbHbIM) 3aIPeTHTEIbHBIM gramam ABTOP NPHYMC/IAET 3aKOHBIg =S __Itlo_n-c B Ofrﬂeléil:)l:: :;;CS:;THBI;H(I:EHHC?;OG
Kacaloluecs: corlacusl poiMTeseil Ha XeHUTHOY ChIHOBEH, y4acTHsi MyXxa B JIOroBOP VL a_m}mmcmhl)c ror;p::lb;ifoul:lzzg :ﬁﬁiﬁu OCBETWI B CBOMX KOMMEHTa-
] ‘CTIEIMATbHBII TPAaKTaT),
JK€HbI WIW BBOISLINE U3BECT obs3aTeNbH opmy 3asemianus. [1o obuiemy npaBil RS (1] T) .
«[IOMHMLIWJIHPOBaHHbIC B npegloax OIHOro 06):123” E:eymory'r OOXOAMTE CBOMX 3):1xono PV M_O?nma), e HaI‘lHCZﬂ C??:ﬁ::bg:?;ﬁegtoim de
TPaHMLICH; HeJTb3sl IOMYCTHTh TAKOI SIBHOI HACMEIIIKH HAall STHMH 3aKOHAMM»”, qu (Mgrhn) R s sCDOpHIK CUIpOND H;ﬂﬂm 3aKOHOB C TOYKH
B reopuu Byiie yueHue o my6IMaHOM NMOpsIKe MPAKTHYECKHU CIMBACTCS ¢ ydeHHEM O RS b DOJILINOC BHMMAHHC YXEIACTCH KO anckoro konekca (1777
obxoze 3akoHa (in fraudem legis). DTo CBA3aHO ¢ TeM, YTO JAOPEBOTIOLIMOHHAS (ppaHLIy3 Q:*mnnsyx NEepPBOHAYATLHBIX BApHaHTOB DpaHILy3CKOTO rpa)K.ELm Ha TeOpHH CTATYTOB,
CKas IOpUCTIpYAeHUHs U cyaebHas npakThka obcyxnana Opaku (paHily30B 3a rpaHHIE B NUISSHOR LI HODMEI ITHX [IPOCKTOR S OCHOBa- HaeTcd HU O
MMEHHO ¢ TOYKH 3peHus Teopuu in fraudem legis. @paHiy3ckue napjaaMeHThbl He TPH B EORMA <TaM CKOpec YKasaHs, HIeM i T YHOMHG 3aTeNbCTB
" pe y gis. Spary p 3 UMBIX BeIllaX, HU O JOGPOBOILHBIX AKTAX, HU O APYTHX HCTOUHMUKAX OB 4
PSR WKLY POUHINIIR, SNEKIIAILL 38 TRUIELIG, B GUICN DT ACKeIOBaHMM»*, Mep/MH TOMBITAICA JOTONHHTE 1 aNanTpoBaTh 9TH MOI0KE

jacust ponuTeneil (HanmpuMep, peleHne TTapHKCKOTO napn:-
. o
fg@t r., IpU3HAaBLIEE HUUTOXHBIM Opak (paHirysa H d)paa;;uy:) -
m;miblﬁ Ge3 TAKOTO COTTIacHsi). OnHAKO B TEX CIIyd ﬂ o
i HMX, TIOAXO/L MEHSUICH H Gpak mpH3HABATICS neiicTBUTE
KeHMX,
at GBUT TONBKO

M HOCTpA Gs3aHa 3HATh 3a-
ii HeBeCThI, KoTOpas HE O
bonne foi (106porO eHM) U HHO . o
byiie nﬂunonm COOTBETCTBYIOIIHE TTPHMEPBI: pelieHne Hapnxca :
- " -
S l:1'624 [, MpU3HAaBLICE JAeHCTBUTEIbHBIM 6pak 19-ieTHEro nap
1 oT 26 MapTa -.

s . :

yeHHBbIi 623 N3BeleHHA MaTepH xeHuxa B [Llam-

SPKH, 3aKITIO d
mw“:amam;posauca ot 11 mions 16621, TpU3HaBLIee ,zuaﬂc'rmd"re:n1,}1:1-r t
I e (5
" oJIeTHEro ChiHa ceMeiicTBa, KOTOPBIi, Haxoadch B KauecTBe CTYI
>ryeHH

THeil BIOBe, HE U3BECTHB ponuteseit. byiie

r 19 espans

% Cm.: Wachter K.F. Uber die Collision der Privatrechtsgesetze // Archiv fur die civilistische Prax
Bd. 24. | 9nekrponnsiii pecypc PI'B.]

" CM.: Mandeaviumam A. H. Ykas. cou.

92 CM.: Bouhier J. Op. cit. Vol. 1. Dijon, 1742, LIuT. no: Mandensuuman AdiaaEasicoy.

ier J. Op. cit. Vol. 1. Dijon, 1742. LiuT. nno: Mandeasiwumam A.H. ¥Yxa3. cou.
injon P. Op. cit.




; 2 XVl sexe
lMpaBoBas MeICNE: HCTOPHA M COBPEMEHHOCTE V5 RS al . W_memes

HHS K BOIPOCaM NMPUMEHEHNsI HHOCTPAHHOTO 1paBa. Pa6ora Mepauia — 9T0 NAMSIT)
aBTOPHTETHBIE 3HAHMS YEIOBEKa, KOTOPBII Ce/al OrPOMHBII BKJaj B pa3BHTHE Teg
cratytoB B koHuie XVIII B., nocne ®ponana, byiie u bymisnya®,

Kcraru, tpyasl [Motee 1 Mepnuna B Hayane XIX B. npuobpenu Gobllyio H3g
HOCTb ¥ IOMYJAAPHOCTH B APYTUX CTpaHax, B yacTHocTH, JIx. CTopu B CBOMX H3Be

mux « KoMMeHTapusx K KOHDIMKTAM HaLMOHATBHBIX U HHOCTPAHHBIX 3aKOHOB» 11g
stHHO uuTHpYeT U [loTbe, 1 Mepanua®,

X IOPMAMYECKHX CIOXHOCTAX, MHEHMSIX IPYTMX aBTOpOB W MX
: em. Taxum obpa3om YuTaTelb BOBJIEKAETCA B IMCKYCCHIO BME-

Mponana U byibHYa, [lOCBsilIleHHbIE TEOPHHU CTATYTOB, FI:JUI-
APOIHOTO YACTHOTO Mpasa .

. PaboThbl
o ¢ apropamn. P AGOTAHHBIM CTOTHHKOM MEXIYH e
IBHBIM ¥ TPOP Byiie Beeraa, MPeke 1eM BMELLIMBATLCA B X CMOP, CHAtand
CTOPO! 3 MKOTa Mpe3un-
: Emm:aﬁoraun &)poﬂaua 1, GeaycrioBHo, ¢ paGotamu Byibiya. H -
i g C

KaJl -mbo
e JTnK aMeHTa ¥ 4IeH MpaH1ly3CKOl aKaleMHH HE CTaBWl KOTro-J .
- o orjaa H
oumcxomm pﬂ“mB hiie Apyroro. OH KpUTHKOBAJ HX 0bouX, HO HI{K ‘n
_— . 3auactyio by/uibHya cripauiuBai y Byiie coeTa

cpapal MpeanouTeHms KOMY"[;‘O{::;::;“HO npountas paGoty ByuibHya 1 03HAKOMUB-
TOT faBa CBON pexomeHAALl qe’ 1 Byite noapu ByJuibHya cBOM paboTBi, CKa3aB MpH
¢ MaTepHanon. B cor0 ooﬂp: paia B 310 ucKyccun? Hit Bbi, HH A HE MPEC/ICLYCM
R M1 HIleM OTBETbI TOJBKO BO 61aro napona»”. C 1pyroi

—r o KOMMEHTHpOBAI paboTs! Byiie, 324aCTy10 pe3ko MX KpH-
‘ropoHBbl, BY/UIbHYa l'locmsHHB o OH OTO3BAICSH O HEM BEChMa JIECTHO 1 BOCTOPXEHHO:
p— nwﬁ::ﬂﬂmwmumm qeoBeKa; 3T0 JAEHCTBUTEILHO 3aCTyKHBAIO-

: 92, 100
yueHbli [Mouemy cMepTh 3acTajla Takoro 6eclieHHOro MCCJIeIoBaTe s - »
| YBd. HH &

m FIH @O“ jaHa A3BIBAIOT BCIO CIIOXHOCTb paspa-
s e JR—— - R R no:.:r aznesieHne CTaTyToB Ha JIMY-
TK an ctaTytoB. Bee TpH aBTOpa MOATBEPAKIL p: -
TpIe. HO OOBACHSIOT 3TO Pasie/ieHHE COBepILIEHHO PasHbIMHU TPHY ﬂ
) QUEHb CIOXHO BBIICIMTH KaKylo-TO OIIHY YepTy, XapaKTepHylo /uisi BCe
goxrpunsl XVIIL B. Mpanily3cKasl JOKTpHHA H300WIyeT pasiMdIHbIMH
1, KOTOPbIE OYEHb CIOXKHO CBECTH K OLHOMY LLEJIOMY. H]\ffeuno n3-3a TaKOITf
poxtpuH @. JIopaH Npe/UIoXK1I BBLIEIATH BO (paH1Ly3CKO# JOKTPHUHE MEXILY
Or0 YACTHOTO TPaBa Pas/IM4HbIC IIKOJIbI, HAPHMED mikony By/uibHya ¥ LIKOJTY
|, D10 MpeaiokeHne ocnapusaet A. JI5He, cuMTas, YTO padiMyHbie MHEHHS BO
' OKTDIHE SBISIOTCSA JINIIB C/IEACTBHEM ee MHOroo0pasusi; 5Th MHEHHS 110
: WX JIEJTHTh Ha pasHbie WKo/bI'".
BISIETCS, 9TO B JAHHOM caydae npas A. JIsne, HO TEpMHH «q)paHuy'scxsz
-CJIGIyeT CYMTATh YCIIOBHbBIM. OcHosoii Teopuil @ponana, byuibHya H byiie
: kasi, TOJUTAHICKas ¥ hpaHILy3cKas JOKTpUHbL. TanbsaHCKas B OCHOBHOM
ITa He HeMOCPEACTBEHHO, a Yepe3 paboThl FOJUIAHACKMX OPHCTOB — Byp-
1 ypra, [asna u Moanna Byrtos, KoTopbi€, B CBOKO O4YEPEb, [pyaaBaIn
5 liee SHAYEHHE JOKTPUHE X' APKAHTDE, T.c. TEOPHH, NOJOXKUBIICH HAYANO dbpan-
LY3CKO# TeopiH cTaTyToB. 3a6bitas Bo Mpanumy B Tederne 100 ¢ IMITHUM JIET TEOPHsI
' ApXaHTpe, BOcKpecia 8o (hpanily3ckoii muteparype Bo Bropoit yersepri XVIII 8. BTPY-
gax ®ponana, Byite 1 ByibHya Kak TeXHUYeCKHil IPUEM Ul paspelieHnst KOHQIMKTOB
3aKOHOB. B X COuMHeHMsX Teopus ' ApKaHTPe MOMYYWIA CBOE 3aKOHYCHHOE BbIPAKE-
HHUE; Mpu 5T0M OHa GbUIa Ype3BbMaitHO CHILHO MOIM(UIIMPOBAHA W HAMOIHEHA HOBbIl\f
conepxanmem. ®pannysckasi goktpuna XVIII B, cTana NpoAO/DKEHHEM HTATbIHCKOH

CHJ1Eb

*kk

Kak Hanucan M. Bonbg, «8 XVIII B. TpH (ppaHIly3CKHUX BbUIAIOIIMXCA MPAKTHKA,
Bokathl @ponad u byansHya m npesunent bypryHnckoro napiamenTa Byiie, He pass
HUKAKHMX HOBBIX OCHOBHBIX HIeH, HCITOJIB30BA/IM CBOE 3HAHWE IOPMIMYECKOMH MPAKTUKK
TOrO, YTOORI JaTh TOTYOK JajIbHELIElH pa3paboTKe KOLUTH3HOHHBIX HOPM B MHOTOYHG)]
HbIX Jeax»”. Takasi OlleHKa NpeICTaBIseTCss HeCMPaBeUIMBOIf — TOBOPHTB, Y4TO 3TH 4f
pBl HE Pa3BMBATM HUKAKUX HOBBIX OCHOBHBIX HIEii, HeJIb3s HH B KaKoM ciiyyae. Mmel
B paborax ®ponan, ByuibHya u Byite dpaHiry3cKasi Teopusi CTaTyTOB MOTY4YHIa CBOE.
ruyeckoe oopmieHHe, H IMEHHO OHM CBITPAIN [PEBATHPYIOLLYIO POJib B OKOHYATEIkE
(opMHpOBaHUH JTOKTPUHBI MeXIyHapoaHoro yacTHoro npasa B XVIII B. D11 asTopsl.
HACTOsIIIEMY 3aHMMATHCH npobieMamMu KoHQuMKTHOrO npasa. Mx paborsl ocHOBA .I
HIIEAX ECTECTBEHHOTO MpaBa M CIIPABEUIMBOCTH, M MPAKTHYECKN BIIEPBbIE Y HUX OS]
I0TCSI 3a4aTKH MIIEH MeXIyHapoaHoro obuieHus. ITycTh Ha YpoBHE JIerKUX HAMEKOB, E
X NPOM3BEICHMSIX AKLICHTUPYETCS MOMEHT 06A3aHHOCI HALIMOHATILHOTO CY/Ia IIPHMEH
MHOCTpaHHOe rpaBo. Kpome Toro, Briepsbie BO (PpaHILy3CKOI IMTepaType B MX paboTax:
CJIE/YIOTCS BOMPOCHI HE MHTEPIOKATBHBIX, 8 MCTHHHO MEXIYHAPOAHBIX KO/UM3HHA.

Yr1oGrl noHsATH XapakTep pabor ®ponana, byisHya u Byiie, HyXHO He TOJBKO &
JIM3UPOBATh MX 10 OTAEIBHOCTH, HO W MCCJIENOBATh MX OTHOIIEHHsA MeXmay coboi,
coBMecTHbIe Miaeu. OgHa xapakTepHas dyepta oObeIMHAECT BCeX TPOMX — OOBEKT H3Y
Hus. Bce 3TH yyeHbIe ¢ HHTEPECOM U CTPAcThIO pa3pabaTsiBalOT BOMPOCH KOH(IH
npasa, yBaxasl Kak cOOCTBEHHbIe MHEHHUs, TAK U MHEHHS IPYrHX. Mexay HUMH I

MCXOAAT OypHBIe HaydHbIEe CIIOpbl — cHavana Mexiay bywibHya u ®@ponaHowm, a
mexay byite u byuisHya.

(8)}

Pa6otsl By/uibHya n @poaHa cOBepLIEHHO PA3THYHbI H KOHLENTYILHO, U 11O CBY
MY XapakTepy, M 110 HCTOYHHMKaM. B 11e/1oM npoH3BeieHUsI 3THX JIBYX YUEHBIX MPEACT:
J1s110T cob0it orpoMHbIe TPyabl, 001IMPHBIe COOPHUKHM, KOTOPBIE H300MWIYIOT pa3nHdH
MH HOPMaMmHM, M3T0XKEHHIMH MOTHBOB, JIMCKYCCHSIMHU, MPOGJIEMaMH 1 BbISICHEHHEM |
npuyrH. KoHeuHo, counHenus byuibHya 1 ®@ponaHa ABISIOTCS DOCTATOYHO CJIO
MM JUIs TOHUMaHMs (0cobeHHO «3amMCcKM 0 MPUpPOoJie H CBOMCTBaX cTaTyToB» (DposaH
OnHako paGoThl 3THX aBTOPOB BaXHBI U T0JIE3HBI €IlIe U TOTOMY, YTO OHH ONMMCHIB
peasibHbBIE C/Iy4aH M3 CBOel MpakTHKM. Borpockl, KOTOpbIe OHU CTaBAT, He ABJAOTCH B
JIYMaHHBIMM, OHU POXKIAIOTCA B NMPAKTHYECKOM NMPaBOINPHMEHEHHH — MX peluaeT Kal
Iblii cyabsi, BEIOMpas To win uHoe npaBo. M ®ponau, u By/uibHya akieHTHpYIOT CB

—_—
-_ ey Cu : Laine A. Op. cit.
o “1::_._91.: Ibid.
Cu._: Boullenois L. Traité de la personnalité et de la réalité des loix, coutumes, ou statuts, par forme
ms. Paris, 1766. Liut. no: Laine A. Op. cit.

Laurent F, Droit civil international. Bruxelles, 1880.

% Cwm.: Laine A. Op. cit.

% Cm.: Story J. Commentaries on the Conflict of Laws, Foreign and Domestic. 3° ed. Boston/Londé
1846. [DnexTponnsiit pecype PI'B.]

9 Cm.: Boavgh M. MexayHaponHoe 4acTHoe npaso. M., 1948.
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MpaBoBas Mbicb: HCTODPHA M COBPEMEHHOCTb

wkoabl XIV—XV BB., rojutanackoii mikoiasl XVII B. ¥ 0ZHOBpEMEHHO — MPOIOJIKEH;
¢panuysckoit wkonsl 1’ Apxantpe. [1o3ToMy BHojiHe KOPPEKTHO T'OBOPHUTH O €M
¢dpanuysckoi wkone XVIII B., B KOTOPOit MOXHO BBUIETMTh XapaKTePHbIEC Y€PTHI.

1. Bce 3aKoHBI pa3/ieieHbl Ha [Ba KJlacca — peajlbHbIe M MepCcOHaIbHbIE. DTO ¢l
¢yHnameHTanbfas xapaktepucTuka ¢paHiysckoit 1okTpuHbl. Ilpu sTom Takoe [
HHE CTATYTOB OCHOBAHO HA UJIee, YTO MPH pa3pelieHHH BOMTPOCOB KOH(IMKTHOrO
HYXHO PYKOBOJICTBOBAThCS 00BEKTHBHBIM METOIOM.

2. PeaqbHOCTBE 3aKOHOB — 3TO 00lllee NMpaBwio, U3 KOTOPOTO €CThb MHOXKECTBO
KnodeHHit. Takum obpazom, ppaHuy3cKas JOKTPHHA MBITANACE YHTH OT MPUHLIMNA
COJIIOTHOI TEePPUTOPHAIBHOCTH, M B KOHLIE KOHLIOB 00a Havyaia, TePPUTOPHAIBHOCT
9KCTePPHUTOPHATIBHOCTh, OKA3a/IMCh PABHOIPABHBIMH.

3. B ocHOBaHMM NPUHLIATIA PEATbBHOCTH JIEKHUT UIes CyBEPEHUTETa 3aKOHOB, TOT/a
JTMYHOE HaYasl0 KOPEHUTCS B Miee CrpaBe/lTMBOCTH. B CBSI3M ¢ 3TUM TepPUTOPHAIIBHO
KOHOB JieJiaeT Bce O0MbIIe YCTYIKH THYHOMY Hayamy. DTH YCTYTIKY OCHOBaHbI M Ha C
CO3HaBaeMO# Miee MEXIYHAPOIHOTro O01IeHHs, U Ha MIIee eCTeCTBEHHOTO Ipasa.

ConepHHYECTBO, HMeBLLee MecTo Mexny Pponanom, bysuibHya u byiie, B 0b1em 1
JIOM MOXKHO CHYMTATh MO3UTUBHBLIM siBIeHHeM. MMEHHO B HayYHbIX AMCKYCCHSIX PO
MCTHHA, M TOJILKO B IMCKYCCHSIX MOXKET ¢(POPMHUPOBATHCS AOKTPUHA MEX/IYHAPOIHOTO Y4
Horo rpaBa. Bo3aMoxHO, eciii Obl 3TH YYeHbIE He 3a0CTPSUTH BHHMaHHE TOMBKO Ha XKeJa
c03aaTh CODCTBEHHYIO TEOPHIO CTATYTOB, a paboranu 6bl BMecTe, MX CTApaHUs NPUBE/H
K GonblieMy pe3y/IsTaTy. DTO MBI MOXKEM TOJIBKO MPeAronoXHTh ¢ GoNbILeil WK MEHE
BEPOSATHOCTBIO. JIBOE M3 9THX 10pHcTOB — anBokatel [lapnamenTa, Tpetuii — wieH Mpa
CKOif aKaZleMMH; eCTeCTBEHHO, YTO MX B3IVIsiibl He MOIyT ObITh cxoxu. Bee Tpu aBTOpa |
CaaM CBOM paboThI MO-pa3HOMY, IPUMEHSIA pa3Hble CTWIN M 06opoThl. Ho Bee ux nuen
HM3aHBI OOLIMM IyXOM PaBEHCTBA W MPEBOCXO/ICTBA ECTECTBEHHOTO MPpaBa Hall 3aKOHOM.

W ®ponan, u BynnibHya, W Byiie Bceraa octaBalTuch BepHbI PEry/IsITUBHOMN Miee Bee
MEXIIYHAPOIHOTO YaCTHOTO TpaBa — HATH MyTH U1 31K ThI O1aronpruoOpeTeHHbIX Ha §
JKOI TepPUTOPUH CYOBEKTHBHBIX Npas. Uit HUX 3T0 6bUIO TPyaHEE, YeM JUIsS MTATbSIHCK
topuctoB XIV B., KOTOpbIE, BbIpacTasi Ha Ky/IbTe pUMCKOTO TIpaBa, BUAEIH B TOPOACKHX
TYTax M MapTHKYJISPHBIX 00bIMAsIX HOPMBI HH31LIero copta. MpaHily3cKue IOpUCTBI b
aTMocdepoii, MPOTTUTAHHOM TYXOM FOPHIHYECKOTO MapTHKYIspu3Ma. MM npuiuiocs
KHYTBCS € MBICTIBIO, KOTOPOii 6bUTH MPOHM3aHBI YHac/Ie10BaHHbIe 0T CpelHHUX BEKOB MeC
HbIE KYTIOMBI: BCE 3aKOHBI MAaTEPUATBHOTO NPaBa SBMAI0TCS «PeBHUBLIMH MOHOTOIHCTAM
Ha cBoei TeppuTOprH. OHM BOCTIPHHSUTH MK TEPPHTOPHATBHOCTH MpaBa B ocoboM, Criell
(uuecKoM 3HaUEHHH, KOTOPOE «IeiCTBOBA/IO CKOBBIBAIOILIE Ha MX YMBbI»'"™,

MpaHIIy3cKHe CTaTyTapuHi MOHHUMATH TePPUTOPHATBHOCTh TNMpaBa B KOH(IMKTHC
CMBICJIE, T.e. TEPPUTOPHAIBHBII XapakTep UMEIOT Teé HOPMbI, KOTOPBIE PSioM ¢ coboii
BMecTO cebsi He TeprnsaT HHOCTPaHHBIX HOPM. B mpeacraBieHuy craTyrapues Bce HOP)
NpeX/e BCEro TeppUTOPHAITBHBI, T.€. XOTAT rOCTOACTBOBATh OHH; €CJTH OHU M YCTYTIaK
CBOE MECTO MHOCTPAaHHBIM, TO TOJILKO B BUAe HcKIodeHHs. Cpociunecs: ¢ TakuM Tpe
CTaBJIEHHEM O TepPHUTOPHATLHOCTH HOpPM mipaBa, ®ponan, byansHya u Byiie mymanu ka
NBIIT MO-CBOEMY, HO BCE HEYKJIOHHO 00 OHOM U TOM Xe — O coxpaHeHHH Giaronpuof
peTeHHBIX 3a rpaHuLeii npas. Bce oHM coneiicTBoBann 061eYeIOBeYECKOMY €IHHEH
npoOuBas Mpu MOMOILLH JIMYHOrO CTaTyTa Opellid B TBEPAbIHAX TEPPUTOPHATBHOCTH.

103 Cwm.: Bpyn M. H. Ouepku uctopuu KoHgaukTHoro npaea. M., 1915.
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