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II paBOBhie cp11KQI111 
11 npe3yMnQI111 

B ceMeMHOM npaBe 

The legal fictions 
and presumption 
in family law 

Ep10x11Ha EBreHMH Pa<l>MKOBHa, 
K.IO.H., p;ou;eHT Ka<l>ep;pbl rpa)l(p;aHCKOfO 

w rrpe.n;rrpwHwMaTeJibCKoro rrpaBa 
<DAOY roy BIIO «BbiCIIIaH IIIKOJia 3KOHOMHKH» 

Bryukhina Evgeniya Rafikovna, 
Can d. of Law, assistant professor of civil 
and business law HSE 

: B craTbe oxapaKrep!-13osaHbl cAyYal-1 , KOrAa no~sA~erc~ : 
: He06XOAf1MOCTb np1-1Hf1MaTb HeKOTOpble AOnyweHI-1~ , KOTO- : B topv1Cnpyt..eHUvH1 Hepet..KO ; pb!e MOrAI-1 6bl CAY>KI-1Tb OCHOBaHf1eM AA~ 803Hf1KHOBeHf1~, ; - npaBOBO~ np1-1eM, 3aKII104a-

B03HV1KatoT CllyYaV1 , KOrt..a : npOAOA>KeHJ-1~ f1Af1 npeKpaweH V1~ CeMei:iHbiX npaBOOTHO- ; IOWV1~C5l B npet..nOIIO>KeHV1V1 
n05lBII5leTC5l He06XOt..V1MOCTb : WeHf1i:i, KOTOpble Ha3BaHbl KBa31-110p1-1Af1YeCKf1Mf1 cpaKTa- : cpaKTa BOnpeKV1 ero t..e~CTBf1-
npV1HV1MaTb HeKOTOpble t..o- : Ml-1. CAeAaH aKueHT Ha xapaKrepl-KTV1Ke HeKoropblX 1-13 Hf1X : TellbHOCTV1 . CMbiCII :no~ npo-
nyweHV15l, KOTOpb!e MOriiV1 : BCTpeYaiOWf1XC~ B CeMei:iHbiX npaBOOTHOWeHf1~X, TaKI-1e KaK : 
6bl CIIY>KV1Tb OCHOBaHV1eM t..ll5l : npasoBble npe3yMnUf1f1 1-1 10p1-1Af1YecK!-1e(npasosbJe) cp1-1KUI-1f1. : 

: PacCMOTpeHO COOTHOWeH!-1e npasosoi:i npe3yM nUf1f1 1-1 npa- : B03HV1KHOBeHV15l, npOt..OII>Ke- : BOBOi:i cp1-1KUJ.1f1. . 
Hl-15l l-1111-1 npeKpaweHl-15l npa- · KAIOLfeB&Je cAoaa: npaaoaafl npe3yMnmtfl, npaaosafl cp11K- : 
BOOTHOWeHl-1~. V1X np1-1H5lTO : U/1fl B CeMeiiHbiX npaBOOTHOWeH/1fiX. . 
Ha3biBaTb KBa31-1top1-1t..V14eCKV1- · he article described cases w here there is a need to take : 
Ml-1 cpaKTaMl-1 . t.yMaeTCSl, np1-1- : some of the assumptions that could serve as a basis for the : 

:.: c reation, continuation or termination of family relationships, :.· CTaBKY KBa3l-1- B t..aHHOM CllyYae 
Ci\et..yeT nOHl-1MaTb He 8 o6we- : which are ca lled quasi-legal facts. Emphasis is placed on the : 

: characterization of some of them occurring in the family rela- : 
npV1HSlTOM CMbiCIIe, a 8 3HaYe- : tionships, such as legal presumptions and legal (legal) fiction. : 

uet..ypb! B TOM, 4TO V13BeCTHbl~ 
HecywecTsytowH~ cpaKT npH-

3HaeTc5l cywecTBytowHM, AH6o 

Hao6opoT. Colll-1t..apV13HpySlcb 

c I\. A. t.ywaKoso~ npHwet.

we~ K BbiBOt..y, 4TO IIOrV14eCKa5l 

npHpot..a npaBOBbiX cpV1KUV1~ , 
np05lBII5leTc5l, npe>Kt.e scero, s 
IIOrHKe o6pa30BaHV15l t..aHHOrO 

5lB/\eHl-15l . ( 3TO~ T04Kl-1 3peHV15l 

npaBOBble cfJV1KUV1V1 BbiCTyna-
Hl-11-1 «n04Tl-1», V1MeHHO l-13-3a : Correlation legal presumption and legal fiction. · 
npet..no!laratowero xapaKTepa : Key words: legal presumption, the legal fiction in family : toT KaK SlBIIeHl-1Sl t..et..yKTl-1BHO-
TaKl-1X top1-1t..V14eCKV1X cpaKTOB . Lr.el~tia.ns~iP_s·.. .. .... .. . . . ................... ....................... .... ro x apaKTepa . B TO >Ke speMSl CywecTsyeT Tpl-1 KaTeropV1V1 KllaCCl-14ecKaSl t..et..yKTl-'IBHaSl 
KBa31-1top1-1t..V14eCKl-1X cpaKTOB: npetot..l-1UV1Sl, topV1t..l-14eCKaSl 110rl-1Ka, p accMaTpV1BatoWaSl cy>Kt..eHl-1Sl V'llll-1 KaK V1CTl-1HHble, 
(npasosaSl) cpV1KUV1Sl V1 npasosa5l npe3yMnUV15l . B t..aHHO~ l-111V1 KaK IIO>KHble V1 on!-1patowaSlCSl Ha OTHoweHl-'le IIOrl-14e-
cTaTbe Mbl ct..e11aeM aKueHT Ha npaBOBbiX cpV1KUV15lX V1 npa- cKoro c!let..osaHV1Sl, He cnoco6Ha B no11Ho~ Mepe onV1caTb 
BOBbiX npe3yMnUV1SlX, paCCMOTpeHl-'le KOTOpb!X npOV13Be- TaKOe 5lBIIeHl-1e, KaK npaBOBble cfJV1KUV1l-1 . )TO n03BOIISleT 
t..eM 4epe3 npl-13MY CeMe~Ho-npaBOBbiX OTHOWeHl-1~. np1-1BIIe4b K aHai\V13Y MHOrD3Ha4HYIO IIOrV1KY l-1 B 4aCTHO-

npasosaSl cp1-1KUV1Sl npet..CTaBIISleT C060~ He 4TO l-'IHOe, CTI-1 ee OC06yto pa3HOBl-1t..HOCTb- Bep05lTHOCTHYIO IIOrl-1Ky, 
KaK 3aKpeni\eHHYIO B COOTBeTCTBYIOWl-'IX l-1CT04HV1KaX V1 l-'IC- KOTOpa5l npet..CTaBi\SleT C060~ Ha1-16011ee at..eKBaTHOe OTpa-
nO/\b3yeMyto B top1-1t..l-14eCKO~ npaKTl-1Ke Oco6oro pot..a npa- >KeHl-'le t..e~CTBl-'ITe/\bHOCTl-1, nOCKOi\bKY OnV1Cb!BaeT Clly4aV1, 
BOBYIO HOpMy, nocpet..CTBOM KOTOpO~ nOIIO>KeHHSl, Hecy- KOrt..a cy>Kt..eHl-110 npHnl-1Cb!BaeTCSl TOIIbKO Ta V111V1 HHaSl CTe-
WeCTBYIOWHe B t..e~CTBV1TellbHOCTV1 V111V1 npOTV1BOpe4aWV1e neHb sep05lTHOCTV1 2. 
e~, l-1MnepaTHBHO npos03rAawatoTOI cywecTsytoWHMl-1 V1 HaV16011ee THnl-14HbiM npHMepoM npasoso~ cpHKUHH, 
V1MetoWV1MV1 topV1t..V14eCKOe 3Ha4eHl-1e C UellbiO npeot..OIIe- npV1MeHl-1TellbHO K CeMe~HbiM npaBOOTHOWeHHSlM MO>KeT 
HHSl HesocnoAHHMO~ HeH3secTHOCTV1 s npasoBoM peryAH- c11y>KV1Tb npouecc ycb!HOBIIeHH5l/yt..oYepeHHSl, Kort..a 3a-
posaHHl-1 o6weCTBeHHbiX OTHOWeHV1~ 1 . npaBOBa5l cfJl-1KUl-1Sl KOH np1-1 3H aeT OTUOM l-1 MaTepbto pe6eHKa lltot..e~, KOTO-

1 t.ywaKOsa, A. A. npasoBble cp1-1KUI-1f1: asrope¢. Af1C. ... KaHA. 10p1-1A. HayK. BoArorpaA, 2004. C. 12. - URL: http://lawtheses.com/pravovye
fiktsii#ixzz3j9xTGHJI (L'.ara o6paweHHH: 10.10.2014 r.). 
2 L'.ywaKOBa, fl. A. npaBOBble cpHKUI-111: aBTOpecp. AHC .... KaHA. 10p11A. HayK. BoArorpaA, 2004. (. 12. 
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5p10XV1Ha E. P. npaBOBble cpV1KUV1V1 V1 npe3yMnUV1V1 B ceMei:1HOM npase 

pb!e He SlBASliOTCSl ero 6HOAO rW-l eCKf1Mf1 p0t.HTeAS1Mf11 T.e. 

3aBet.OMO AO>KHOe YTBep>t<t.eHHe, HO TeM HH MeHee cpaKT 

npV13 HaeTCSl, 06beM npaB f1 06Sl3aHHOCTei1 YCbiHOBHTeAei1 

npV1paBHV1BaeTCSl K 06beMy npaB V1 06Sl3a HHOCTei1 6~-tOAO
rW-JeCKI-IX pot.~-tTeAei1 . 

06beKTOM peryA~-tpOBa H~-tSl npaBOBOi1 clJI-IKUI-11-1 SlBASl

IOTCSl 06CTO S1TeAbCTB 3 1 KOTOpb!e HaXOL'.SlTCSl B COCTOSl HHI-1 

HeBOCnOAHV1MOi1 Hei-13BeCTHOCTV1. )THM 06CTOS1TeAbCTBaM 

np~-tt.aeTCSl 3Ha4eH~-te 10p~-tt.V14eCKV1X cpaKTOB . npaBOBaSl 

cp~-tK UV1Sl He SlBASleTCSl 10p~-tt.V14eCKV1M cpaKTOM, HO 3aMeWa

eT ero TOrt.a, KOrt.a npaBOBble OTHOWeH~-tSl O>K~-tt.aiOT Ha/\1-1-

41-tSl 10p~-tt.V14eCKOIO cpaKTa, a peaAbHaSl t.ei1CTBV1TeAbHOCTb 

t.onycKaeT npo6eA. Co3t.aH~-te npaBOBbiX cp~-tKu~-ti1 np~-t 3Ba
HO 3TOT npo6eA BOCnOAHV1Tb 3

. TaK, C BBet.eH~-teM clJI-IKUI-11-1 

1-tCKYCCTBeHHO np~-tpaBH~-tBaiOTCSl t.ei:1CTBV1Sl V1 o6CTOS1TeAb

CTB31 KOTOpb!e He SlBASliOTCSl paBHbiMI-1 Ha CaMOM t.eAe. 

noM~-tMO 3TOrO, npaBOBble clJI-IKUI-11-1 np~-t 3 HaiOT peaAbHbiMI-1 

HecyweCTBYIOWHe 06CTOS1TeAbCTBa 1-1/\1-1 OTp~-tuaiOT cywe

CTBYIOW~-te (KaK 3TO npo~-tcxot.~-tT B npHMepe c ycb!HOBAe

H~-teM), a TaK>Ke yTBep>Kt.aiOT cyweCTBOBaH~-te cpaKTa t.O 

1-1/\1-1 nOCAe TOrO KaK OHO Ha4aAOCb. 

CD~-tKUI-11-1 B cerot.HSlWHeM npaBe V1CnOAb3YIOTCSl 04eHb 

Y3KO , npe>t<t.e scero, noToMy, 4TO npaso pa3BHBaeTCSl 1-1 

COBepweHCTByeTCSl, a TaK>Ke B CBS13V1 C npo6AeMOi1 t.OKa-

3aTeAbCTB B 10p~-tt.~-t4eCKOM npouecce . IOp~-tt.~-t4ecK~-te cp~-tK
u~-t~-t B CeMei1HbiX npaBOOTHOWeH~-tSlX nOMOraiOT ycrpaH~-tTb 

Heonpet.eAeHHOCTb B npaBOBOM peryA~-tpOBaHI-11-1 1 Ct.eAaTb 

npaBOBOe peryA~-tpOBaH~-t e ycroi14HBbiM V1 CTa6~-tAbHbiM. 
Yawe scero npaBoBaSl cp~-tKUHSl conocTaBASleTCSl B 

IOp~-tcnpyt.eHUI-11-1 C npaBOBOi1 npe3yM nU~-tei1. )TH SlBAe HHSl 

xapaKTe p~-t3YIOTCSl 3 Ha 4~-tTeAbHbiM cxot.cTBOM . Bo-nepBbiX, 

1-1 Te, 1-1 t.pyr~-te 3aKpenASliOT B npase HeKHe HecTaHt.a pT

Hble, oco6eHHble noAo>KeH~-tSl. KpoMe Taro, 1-1 npe3yMn U~-tH, 
1-1 cp~-tKUI-1~-t BblnOAHSliOT B npouecce npasosoro pe ryA~-tpo
BaH~-tSl CXO>KHe clJYHKUV1f1 1 HOCSlT npet.nOAO>KV1TeAbHbli1 xa

p a KTep. 

nepei1t.eM K aHaAI-13Y npaBOBbiX npe3yM nu~-ti1. CyweCT

BYIOT pa3A~-t4Hble Tpa KTOBK~-t noHSlT~-tSl «npe3yMnU~-tSl». Ot.
HaKo eCAI-1 o6paTV1TbCSl K 3THMOAOrV1V1 CAOBa npe3yMnUV1Sl1 
TO Mbl yB~-tt.V1M 1 4TO TepMHH npe3yMnUV1Sl 1-tMeeT AaT~-tH CKOe 

npo~-tcxo>Kt.e H~-te. Praesumptio B nepesot.e c AaT~-tHCKoro, 
03Ha4aeT npet.nOAO>KeH~-te , KOCB e HHO 1-1/\1-1 npSlMO 3aKpe

nA€HHOe B npaBOBOi1 HOpMe, B COOTBeTCTBI-11-1 C KOTOpb!M 

onpet.eAeHHbli1 nOpSlt.OK Bewei1 B 06AaCTV1 COU~-taAbHbiX 
OTHOWeH~-ti1 np~-t3HaeTC Sl 06blt.eHHbiM V1 He Hy>Kt.aiOWI-IMCSl 

B t.oKa3biBaH~-t~-t. OpwaHcK~-ti1 Vl. I. Boo6we OH yKa3biBaA 

Tp~-t B~-tt.a npe3yMnu~-ti1 : 1) praesumptio nen hominis - se

pOSlTHOe npet.noAo>Ke H~-te , ct.eAaHHOe cyt.bei1 no BHYTpe H

HeMy y6e>Kt.eH~-tiO , C006pa3HO 06CTOS1TeAbCTBaM Ka>Kt.Oro 

t.eAa; 2) praesumptio n e n juris- 3aKOHHaSl onposep>KHMaSl 

npe3yMnUHSl; 3) praesumptionen juris e t de jure - 3aKO H

HaSl Heo nposep>t<~-tMa Sl npe3yMnU~-tSl, ~-tMeAa MecTo To rt.a, 

KOrt.a B CI-IAY 3aKOHa V1 3BeCTHOe npet.n OAO>KeH~-te OT Ot.HO-

3 TaM >Ke. C. 18. 

ro cpaKTa K t.pyroMy, 6e3yCAOBHO, 06Sl3aTeAbHO MSl c yt.a, 

V1 npOTI-IBHOe He MOrAO 6b1Tb t.OKa3b!BaeM04
• 

n ot. nOHSlT~-teM «npaBO Ba Sl npe3yMnUV1Sl )) npaBOBet.bl 

n ot.pa3yMeBaiOT npet.noAo>KeH~-te, KOTopoe C4~-tTaeTCSl 

1-tCTI-tHHbiM t.O TeX nop, noKa AO>KHOCTb TaKOr O npet.nOAO

>KeH~-tSl He 6yt.eT 6eccn opHo t.OKa3aHa 5
• 

npocpeccop B. K . 5a6aeB o n pet.eAI-1/\ npe3yMnUV110 

KaK npet.nOAO>KeH~-te 0 H3AV141-11-1 1-1/\1-1 OTCyTCTBI-11-1 npet.Me

TOB, CBS13ei1, SlBAeH~-ti1 , OCHOBaHHOe Ha CBS13V1 Me>Kt.y HI-IMI-1 1 
CBS13SlMV1, SlBAeHHSlMI-1 HaAV14Hb!Mf11 nOt.TBep>Kt.eHHbiMI-1 

>KV13HeHHOi1 npaKTV1 KOi16
• 

!J.. M. WeK~-tH onpet.eA s:~eT ee, KaK «npSlMO ~-tA~-t Koc

BeHHO 33Kpe n AeHH Oe B 3a KOHOt.aTeAbCTBe V1 t.eTepM~-tHI-1-

poBaHHOe ueASlMH npasosoro peryA~-tposaH ~-tSl o6weo6Sl-

3aTeAbHoe cy>t<t.eH~-te, ~-tMe10wee BepoSlTHOCTHYIO np~-t 

pot.y, o HaA~-t4H~-t ~-t AH OTCYTCTB~-t~-t ot.Horo 10p~-t t.~-t4ecKoro 

cpaKTa np~-t HaA~-t4~-t~-t t.pyroro 10p~-tt.H4ecKoro cpaKTa 7. CAe

t.yeT corAac~-tTbCSl cA. I. Ap3aMacoBbiM, ct.eAaBw~-tM BbiBOt., 

0 TOM, 4TO B nocAet.HHX t. HCCepTaU~-t O HHbiX HCCAet.OBa H~-tSl X 

npaBOB ble npe3yMnu~-t~-t paccMaTp~-tBaiOTCSl KaK cpet.CTBa 

10p~-tt.V14eCKOi1 TeXHHKH8. 

B. K. 5a6aeB Bblt.eASleT 4eTb!pe OCHOBaHHSl MSl KAaCCH

cp~-tKaUI-11-1 npe3yMnU~-ti:1, KOTOpb!e ccpopMyA~-tpOBaHbl CAe

t.yiOWI-IM o6pa30M: n o cpaKTy HX npa BOBOro 3aKpenAeH~-tSl : 
cpaKTV14 eCKI-te V1 3aKO HHble; no B03MO>K HOCTV1 o npoBep

>KeH~-tSl : onpoBep>t<~-tMble 1-1 HeonpoBep>K~-tM ble ; n o ccpepe 

t.ei1cTB~-tSl: o6wenpaBOBble, oTpacAeBble 1-1 Me>KoTpacAe

Bble ; B 3aB ~-tCV1MOCTV1 OT pOAH B npaBOBOM peryA~-tpOBaH~-tl-1: 

MaTepHaAbHo-npaBOBble 1-1 npoueccyaAb Hble9. 

npe3yMnUV1V1 KaK npaBOBOMY SlBAeHI-110 np~-tcywe 

onpet.eAeHHble np~-t3HaKV1, TO eCTb OT/\1-141-tTeAbHOe CBOi1-

CTBO. T a K, A. I. Ap3aMacoB yKa3aA, 4TO Ha~-t6oAbWYIO Ba>K

HOCTb npet.CTaBASliOT CAet.yiO WI-1 € np~-t 3 HaKV1 npe3yMnUHi:1 : 

COt.ep>KaT BepOSlTHOe npet.nOAO>KeH~-te; 1-tCKycc TBeHHO 

ccpopMyA~-tpoBaHHaSl HOpMa npasa; a6crpaKTHO ccpopMy

A ~-tpoBa HHaSl HopMa npaBa; cneu~-tcp~-t4ecKoe t.onoAH~-tTeAb
HOe 10p~-tt.V14eCKOe cpet.CTBO HOpMaT~-tB HOrO noCTpOe H~-t Sl , 

KOTOpoe pet.KO V1CnOAb3yeTCSl 3aKOHOt.aTeAeM 10
. 

npaBOBble npe3yMn UHV1 He SlBASliOTCSl W~-tpOKO pac

npoCTpaHeHHbiMI-1, 3TOT cnoco6 cpopM~-tposaH~-tSl cot.ep

>KaH~-tSl npaBa SlBASleTCSl CKOpee HCK/\104 1-tTe/\bHbiM. 

npaBOBble npe3yMn U~-tV1 no 06beMy peryA ~-tpOBaH~-tSl 
not.pa3t.eASl iOTCSl Ha OTpacAeBble 1-1 o6 w e npaBOBble 10p~-t

t.~-t4eCK~-te npe3yMnu~-tH. 06wenpaBOBble >Ke npe3yM nu~-t ~-t 

BXOt.SlT B HeK~-ti1 KOMnAeKC 6a30Bb!X npaBOBbiX nOAO>Ke H~-ti:1 , 
Ha KOTOpb!X CTpO~-tTCSl 10p~-tt.V14eCKaSl HayKa, KOTOpb! e cpaK

T~-t4eCKV1 CTaAH npH HU~-t n aMI-1 npaBa. 

OTpacAeBble npe3yMn u~-t~-t , paccMaTp~-tBaiOTCSl KaK 

np~-teMbl 10p~-tt.~-t4eCKOi1 TeXHHKI-1. Vlx p OAb HaMHOro CKpOM

Hee, TeM He MeHee, OHa 3Ha4~-tTeAbH3. K 41-tCAY TaK~-tX npe-

3yMnU~-ti1 OTHOCSlTCSl npe3yMnu~-t~-t ceMei1Horo npaBa. CAe

t.yeT OTMeT~-tTb, 4TO CeMei1 Hble npaBOOTHOWe H~-tSl - 3TO 

c n e u~-tcp~-t4 eCK ~-te OTHOWe H~-tSl , 1-160 OH ~-t npet.noAaraiOT 

4 OpwaHCKVIj;i, V1. r. 0 33KOHHbiX npec.nOI\O>Ke HVI~X VI VIX 3HaYeHVIVI II >KypHal\ rpa>Kt.aHCKoro VI yroi\OBHOro npasa. KH. 4. c. 10. 
5 TeopVI~ rocyc.apCTsa VI npasa I C. C. Al\eKcees [11 c.p.). 3-e Vl 3t. . M. : HopMa, 2005. C. 427. 
0 5a6aes, B. K. npe3yMnUVIVI B poccVIiiCKOM npase VI topVIt.VIYeCKQj;i npaKTVIKe// 063op MaTepV131\0B HayYHO-MeTOC.VIYeCKOro ceMVIHapa // rocy
c.apCTBO VI npaso. 2000. N2 12. C. 85. 
7 W eKVIH, 1:1. M. IOp11t.VI YeCKVIe npe3yM nUVIVI s Hal\orosoM npase: !:1VIc. ... KaHt.. topVIt.. HayK.- M., 2001. C. 22. 
a Ap3aMacos, 10. r. 0 noH~TI1VI npe3yMnuVIj;i VI VIX MeCTe s CVICTeMe cpec.cTB topVIt.VIYecKOj;i TeXHV!KV! // URL: http: //www.hse.ru/pubs/share/direct/ 
document/74416276 (!:laTa o6paweHV!~ 30.04.2014 r.). 
" 5a6aes, 8. K. npe3yMnUV!V! B coseTCKOM npase, ropbKV!j;i , 1974. 
10 Ap3aMacos, 10. I. 0 no H~TV!V! npe3yMnuV! j;i 1-1 V!X MeCTe s CV!CTeMe cpet.CTB topV!t.V!YecKOj;i TeXHVIKVI // URL: http://www.hse.ru/pubs/share/d irect/ 
document/74416276 (!:laTa o6paweHV!~ 30.04. 2014 r.). 
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-------------------------------~ 
CeMef1Hoe npaso 

04eHb BbiCOKYIO CTeneHb t.osepV151 cynpyros t.pyr K t.pyry, 
Y4VITbiBa51, 4TO 6paK npet.noAaraeT t.yxoBHYIO o6wHoCTb VI 
6AVI30CTb MY)f(4VIHbl VI >KeHWVIHbl. B ceMeHHOM npase cy
wecTBYIOT, K npVIMepy, CAet.yiOWVIe npe3yMnUVIVI: npe3yM
nUVI5l 06WHOCTVI VIMyWeCTBa, Ha>KVITOrO BO BpeM51 6paKa ; 
npe3yMnUVI5l COrAaCVI5l npVI pacnOp5l>KeHVIVI 06WVIM VIMy
WeCTBeHHbiM 06beKTOM; npe3yMnUV15l OTUOBCTBa B 6paKe; 
npe3yMnUV15l corAaCVI5l B sonpocax socnVITaHVI5l t.eTef1; 
npe3yMnUVI5l corAaCVI51 cynpyros B peweHVIVI sonpocos 
>KVI3HVI CeMbVI. 

PaCCMOTpVIM OCHOBHble Vl3 HVIX. npe3yMnUV151 06WHO
CTVI cynpy>KeCKOro VIMywecTBa 11 , Vl3 Hee VICXOI'.VIT VI Bep
XOBHbiH Cyt. PCD. B cooTBeTCTBVIVI c n. 15 noCTaHOBAeHVI5l 
nt\eHyMa BepXOBHOro Cyt.a PCD OT 5 H05l6p5l 1998 r. N 1 5' 
o6wef1 cosMeCTHof1 co6CTBeHHOCTbiO cynpyros, noMe>Ka
wei:1 pa3t.eAy (n. 1 VI 2 CT. 34 CK PCD), 5lBA51eTc51 AI06oe 
Ha>KVITOe VIMVI B nepVIOA 6paKa t.BVI>KVIMOe VI Het.BVI>KVIMOe 
VIMyweCTBO, KOTOpOe B CVIAY CT. 128, 129, n. 1 VI 2 CT. 213 
rK PCD MO>KeT 6b1Tb o6beKTOM npasa co6CTseHHOCTVI rpa
>Kt.aH, He3aBVICVIMO OT TOro, Ha VIM5l KOrG Vl3 cynpyrOB OHO 
6biAO npV1o6peTeHo VIAVI BHeceHbl t.eHe>KHble cpet.cTsa, 
eCt\VI 6pa4HbiM t.OrOBOpOM Me>Kt.y HVIMVI He yCTaHOBAeH 
VIHOi:1 pe>KVIM :noro VIMywecTBa12 . 

npe3yMnUV15l 06WHOCTVI npet.nOAaraeT Hat\VI4VIe 
CAet.yiOWVIX Ba>KHbiX l'.t\51 npaBonpV1MeHeHVI5l BbiBOt.OB: 
1) AVIUO, Tpe6y10wee OTHeceHVI51 npV1o6peTeHHoro B ne
pVIot. 6paKa VIMyweCTBa K KaTeropVIVI o6wero, He t.OA>KHO 
npet.cTaBA51Tb HVIKaKVIX t.oKa3aTeAbCTB; 2) see BVI<'>bl VIMY
weCTsa, npVI06peTeHHOrO B Te4eHVIe 6paKa, C4VITaiOTC5l 
o6WVIMVI He3aBVICVIMO OT TOro, BKt\104eH 3aKOHOM TOT Vlt\VI 

VIHOi:1 06beKT B nepe4eHb o6wero VIMyWeCTBa Vlt\VI HeT; 
3) M5l TOrO 4T06bl VICKt\104VITb TOT Vlt\VI VIHOi:1 BVIA VIMyWeCT
Ba Vl3 COCTaBa 06WHOCTVI, Ha060pOT, He06XOI'.VIMO np5lMOe 
yKa3aHVIe 3aKOHa Ha TO, 4TO t.aHHbl i:1 BVIA VIMyWeCTBa 5lB
A51eTC5l pa3t.et\bHOi:1 C06CTBeHHOCTbiO Ot.HOro Vl3 cynpyros. 

50AbWVIHCTBO yYeHbiX C4VITaiOT, 4TO npe3yMnUVI5l 06-
wej;i COBMeCTHOH C06CTBeHHOCTVI cynpyros t.ei:1CTByeT B 
VIHTepecax >KeHWVIHbl, KOTOpa51, 3aHVIMa5lCb t.OMaWHVIM 
X035li:1CTBOM, BOCnVITbiBa5l t.eTei:1, MO>KeT VI He BHOCVITb 
KaKoi:1-AV16o BKAat., VIMeiOWVIi:1 t.eHe)f(HYIO oueHKy, B VIMY
wecTso ceMbVI. Ot.HaKo >KeHWVIHa CBOVIM Tpyt.oM o6ecne-
4VIBaeT B03MO>KHOCTb M5l cynpyra 3aHVIMaTbC51 Tpyt.OBOi:1, 
npet.npVIHVIMaTet\bCKOH t.e5lTeAbHOCTbiO, n03TOMY Hecnpa
Bet.t\VIBO nocAe pa3Bot.a AVIWVITb ee VIMywecTBa. 

CyweCTsyeT VI V1Hoi:1 not.xot.. TaK, E. A. YecppaHosa 
o6pawaeT BHVIMaHVIe Ha Ct\et.yiOWVIe cpaKTbl. f>.opeBOt\10-
UVIOHHOe poCCVIHCKOe 3aKOHOt.aTet\bCTBO VICXOI'.VIt\0 Vl3 
npVIHUVIna pa3t.et\bHOCTVI VIMyweCTBa cynpyros. nepBble 
t.eKpeTbl coseTcKoi:1 BAaCTVI noBTOp51AVI 3TOT not.xot.. Ot.
HaKo y>Ke B KOt.eKCe 1926 r. 6blt\O 3aKpenAeH npVIHUVIn 
o6WHOCTVI VIMywecTBa cynpyros. AHat\V13V1py51 VICTOpV1-
4eCKVIe ycAOBVI51, E. A . LJecppaHosa npVIXOt.VIT K BbiBot.y 
0 TOM, 4TO npV14VIHa yCTaHOBt\eHVI51 pe>KVIMa 06WeH COB
MeCTHOi:1 co6cTBeHHOCTVI cynpyros B Kot.eKce 3aKOHOB o 

6paKe, ceMbe VI oneKe PCCDCP 1926 r. KopeHVITC5l B t.py
roM. «npV1XOI'.VITC5l npV13HaTb, - OTMe4aeT aBTOp, -TaM, 
rt.e HeT 4aCTHOi:1 C06CTBeHHOCTVI, a AI06oe np051Bt\eHVIe 

CaMOCT05lTet\bHOCTVI VI He3aBVICVIMOCTVI t\VI4HOCTVI OT rocy
t.apcTBa not.aBA5leTC51 VI VICKOpeH5leTC5l, He OCTaeTC5l Me
CTa VI pe>KVIMY pa3t.eAbHOCTVI cynpy>KeCKOro VIMyWeCTBa, 
KaK HeT MeCTa 6pa4HOMy t.orosopy - 4aCTHOMY np05lB
AeHVIIO CB060t.bl ycMOTpeHVI5l VI Bbl6opa13. noMVIMO TOro, 
E. A. LJecppaHosa, noAaraeT, 4TO ToTaAbHa5l Hecso6ot.a 
t\VI4HOCTVI B rocyt.apCTBe VI 06WeCTBe 6blt\a eCTeCTBeH
HbiM o6pa30M t.OnOt\HeHa VIMyweCTBeHHOi:1 3aBVICVIMO
CTbiO B CeMbe 14 • 

npaBVIt\bHOe nOHVIMaHVIe COt.ep>KaHVI5l npe3yMnUVIV1 
06WHOCTVI Bt\e4eT 3a C060i:1 et.VIH006pa3HOe VI npaBVIt\b
HOe npVIMeHeHVIe HOpM He TOt\bKO CeMef1HOro, HO VI rpa
>Kt.aHCKOro, HaAOrOBOro 3aKOHOt.aTeAbCTBa cyt.e6Hb1MVI 
opraHaMVI. 

BecbMa csoeo6pa3HbiM VI He 6e3ynpe4HbiM c T04KVI 
3peHV15l 3aKOHOt.aTeA51 5lBA51eTC5l BOnpOC 06 06WVIX AOArax 

cynpyros. 

06WVIe t.OArVI cynpyroB (HanpVIMep, Kpet.VIT B KOM
Mep4eCKOM 6aHKe Ha HY>K<'>bl ceMbVI) VI npasa Tpe6osaHVI51 
(HanpVIMep no t.orosopy 3ai:1Ma, no ueHHbiM 6yMaraM -
aKUVI5lM, 06AVIraUVI5lM, BeKCet\5lM) pacnpet.eA5110TC5l cyt.OM 
Me>Kt.y cynpyraMVI nponopUVIOHaAbHO npVICy)f(t.eHHbiM VIM 
t.Ot\5lM. 

VfCCAet.OBaB cyt.e6Hyl0 npaKTVIKY Hepet.KVI CAy4aVI OT
Ka3a B pa3t.eAe o6wVIx t.oAroB cynpyros, MOTVIBVIPY5l 3TO 
TeM, 4TO COrt\aCHO a63. 3 n. 15 noCTaHOBAeHVI5l nt\eHyMa 
BepxosHoro Cyt.a PoccVIi:1CKOi:1 CDet.epauVIVI OT 5 H05l6p5l 
1998 rot.a NQ 15 «0 npVIMeHeHVIVI cyt.aMVI 3aKoHot.aTeAb
CTBa npVI paCCMOTpeHVIVI t.et\ 0 paCTOp>KeHVIVI 6paKa» B 
COCTaB VIMyWeCTBa, not.Ae>Kawero pa3t.eAy, BKAI04aeTC5l 
o6wee VIMywecTso cynpyros, V1Me10weec51 y HVIx B HaAVI-
4VIVI Ha BpeM5l paCCMOTpeHVI5l t.eAa AVI60 HaX01'.51WeeC51 y 
TpeTbVIX t\VIU. npVI pa3t.eAe VIMywecTBa Y4VITbiBaiOTC51 TaK
>Ke o6wVIe t.OArVI cynpyros (n. 3 CT. 39 CK PCD) VI npaso 
Tpe6osaHVI5l no 06513aTet\bCTBaM, B03HVIKWVIM B VIHTepe
CaX CeMbVI. 

no CMbiCAY 3TOi:1 HOpMbl npasa t.OArVI, B03HVIKWVIe Vl3 
Ct.et\OK, COBepweHHbiX TOt\bKO Ot.HVIM cynpyroM, 5lBt\5liOT
C5l o6wVIMVI TOAbKO c T04KVI 3peHVI5l BHYTpeHHVIX VIMywe
cTBeHHbiX OTHOWeHVIi:1 cynpyroB, He06XOI'.VIMOCTVI y4eTa 
VI pacnpet.et\eHVI5l 3TVIX t.OArOB npVI pa3t.et\e COBMeCTHO 
Ha>KVITOro VIMywecTBa. 8MeCTe C TeM B COOTBeTCTBVIVI CO 
CT. 307 rK PCD B CVIAY 065l3aTet\bCTBa Ot.HO t\VIUO (t.Ot\>KHVIK) 
065l3aH COBepWVITb B nOAb3Y t.pyroro t\VIUa (Kpet.VITOpa) 
onpet.eAeHHOe t.eHCTBVIe, KaK TO : nepet.aTb VIMyweCTBO, 
BblnOt\HVITb pa6oTy, ynAaTVITb t.eHbrVI VI T.n., AVI60 B03t.ep
>KaTbC5l OT onpet.eAeHHOrO t.ei:1CTBVI5l, a Kpet.VITOp VIMeeT 
npaso Tpe6osaTb oT t.OA>KHVIKa VlcnoAHeHVI5l ero o6513aH
HOCTVI. nyHKTOM 3 CTaTbVI 308 rK PCD npet.yCMOTpeHO, 
4TO o65l3aTet\bCTBO He C03t.aeT 06513aHHOCTei:1 l'.t\51 t\VIU, He 
yYaCTBYIOWVIX B HeM B Ka4eCTBe CTOpOH (M5l TpeTbVIX t\VIU) . 
CorAaCHO CT. 309 rK PCD o6513aTeAbCTBa I'.Ot\>KHbl VICnOA
H5lTbC5l Hat.Ae>KaWVIM o6pa30M B COOTBeTCTBVIVI C ycAOBVI-
5lMVI o6513aTet\bCTBa VI Tpe60BaHVI51MVI 3aKOHa, VIHbiX npa

BOBbiX aKTOB. CTaTb51 310 rK PCD npet.ycMaTpVIsaeT, 4TO 
Ot.HOCTOpOHHVIH OTKa3 OT VICnOAHeHVI51 065l3aTet\bCTBa VI 
Ot.HOCTOpOHHee V13MeHeHVIe ero ycAOBVIH He t.onycKaiOTC5l, 

11 Cynpyr~-1 (coynpyr~-1- 1-lAYWI-le B OAHO~ ynpH>KKe), npeAnOAaraeTCH, YTO 0 Ae~CTBI'lHX OAHOro 3H3eT Apyro~ . 
11 nocraHOBAeHI'lH nAeHyMa BepxoBHOro CyAa PCD OT 5 HOH6pH 1998 r. N 15 «0 npl-lMeHeHI-11'1 cyAaMH 33KOHOAaTeAbCTBa npH paCCMOTpeHHH AeA 
o pacrop>KeHI-11'1 6paKa I 510MeTeHb BepxoBHoro CyAa PCD. 1999. N2 1. 
u YecppaHoBa, E. A. V1crop1-1YeCKH~ acneKT npaBoBoro peryAHpoBaHHH HMyweCTBeHHbiX OTHOWeHH~ cynpyroB B poccH~CKOM npaBe II V1 cTOpHH 
rocyAapcTBa 1-1 npaBa. 2006. N2 11 I cnc «KOHCYAbT3HT nAIOC». 
14 TaM >Ke. 
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5ptOXVIHa E. P. npaBOBble cfJVIKUVIVI VI npe3yMnUVIVI B ceMei-1HOM npaBe 

3a VICKIII04eHVIeM Clly4aeB, npeAyCMOTpeHHbiX 3aKOHOM. 

CllelloBaTellbHO, no o6wVIM nofiO)f(eHV151M o6513aTellbCT

seHHoro npaBa OTBeTCTBeHHOCTb Vl3 llOrOBOpHoro 06513a

TellbCTBa MO)f(eT HeCTVI IIVIUO, BbtCTynatOwee B Ka4eCTBe 

CTOpOHbl 06513aTellbCTBa . 

TaKVIM o6pa3oM, pacnpelle!leHVIe llOIIros npVI pa31lelle 

COBMeCTHO Ha)f(VITOro VIMyWeCTBa nyTeM npV13HaHVI51 0651-

3aTellbCTBa OllHOro Vl3 cynpyroB VIX 06WVIMVI 06513aTellbCT

BaMVI no noraweHVIIO CCY<lHOf:i 3allOII)f(e HHOCTVI no KpellVIT

HbiM llOroBopaM, TeM CaMbiM OTHeCeHVIe 06513aTellbCTBa 

no noraweHVItO ccyllHOi-1 3allOII)f(e HHOCTVI Ha cynpyra , He 

51BII5110WeroC51 CTOpOHOi-1 06513aTellbCTBa, He COOTBeTCTBy

eT npVIBelleHHbiM HOpMaM o6maTellbCTBeHHoro npasa. 

CllellyeT cor!laOITbC51 c 3. V1. BeiiVIeBbiM, nollara

IO WVIM, 4TO OTHeceHVIe o6513aTellbCTBa no noraweHVItO 

ccyllHOi-1 3allOII)f(eHHOCTVI Ha cynpyra, He 51BII51tOWeroc51 

CTopoHoi-1 o6513aTellbCTBa, 51BII51eTC51 no cywecTBy nepeso

llOM llO!Ira15 . OllHaKO B COOTBeTCTBVIVI co CT. 391 rK P<D 

nepeBO<l llOII)f(HVIKOM CBOero AO!Ira Ha Apyroe IIVIUO llOny

CKaeTC51 IIVIWb C COrllaCVI51 KpellVITOpa. 

04eBVI<lHO, 4TO 0603Ha4eHHble nO<lXOAbl cylle6HOf1 

npaKTVIKVI K peweHVIIO BOnpoca 0 llO n yCTVIMOCTVI pa31lella 

06WVIX llOIIrGB cynpyroB npOTVIBOpe4aT llpyr llpyry. no

!laraeM, 4TO BTOpa51 n03VIUVI51 1 n pVI BCef:i IIOrVI4eCKOf:i 6e3-

y npe4HOCTVI llOBO<lOB, He Y4HTbiBaeT oco6oro xapaKTepa 

KaK IIVI4Hb1X, TaK VI VIMyWeCTBeHHbiX OTHOWe HVI f:i cynpyroB 

VI n03TOMY MO)f(eT npVIBeCTVI K npV1H51TVIIO cyAaMVI He3aKOH

HbiX nocTaHOB/\eHVIi-1. 

OT<lellbHOe BHVIMaHVIe CeMeHHbiH KolleKc ylle!l51eT 

HeABVI)f(VIMOMY VIMyweCTBy, K KOTOpoMy, COr!laCHO n . 1 
CT. 130 rpa)f(AaHCKOro KolleKCa PCD OTHOC51TC51 3eMellbHble 

y4aCT KVI, yYaCTKVI Hellp, 060C06!1eHHbte BO<lHble 06beKTbl 

VI BCe, 4TO np04HO CB513aHO C 3eM!Ief:i, TO eCTb 06beKTbl, 

nepeMeweHVIe KOTopb!X 6e3 Hecopa3MepHoro ywep6a 

VIX Ha3Ha4eHVIIO HeB03M0)f(H0, B TOM 4VIC/\e 11eca, MHOrO

IIeTHVIe HaCa)f(lleHVI51, 31la HVI51, coopy)f(eHVI51, o6beKTbl He-

3asepweHHoro cTpOVITellbCTBa 16
. Ec11V1 )f(e rosopVITb o ce

Mef:iHbiX npaBOOTHOWeHVI51X, KaCatOWVIXC51 HellBVI)f(VIMOro 

VIMyWeCTBa, TO pe4b 31leCb 1 KaK npaBVIIIO, VllleT 0 KBapTVI

pax, <lOMax, 3eMellbHbiX yyacTKax, He)f(VIflb!X noMeweH VI-

51X, 06beKTaX He3aBepweHHOrO CTpOVITellbCTBa . B COOT

BeTCTBVIVI c n. 3 CT. 35 CK P<D, ll/151 cosepweHVI51 OllHVIM 

V1 3 cynpyroB ClleiiKVI nO pacnop51)f(eHVIIO HellBVI)f(VIMOCTbiO 

VI clleiiKVI, Tpe6ytOwei-1 HOTapVIallbHoro YllOCTOBepeHVI51 VI 

(HIIH) perVICTpaUVIVI B yCTaHOB/\eHHOM 3aKOHOM nop51Me, 

Heo6xollVIMO no11yYHTb HOTapVIallbHO yllocTosepeHHoe 

cor11acV1e llpyroro cynpyra16
• Cynpyr, 4be HOTapVIallbHO 

yllocTosepeHHOe cor11acV1e Ha cosepweHVIe yKa3aHHOH 

clle!IK VI He 6biiiO nolly4eHo, snpase Tpe6oBaTb npV13Ha

HVI51 Clle!IKVI Hellef:iCTBVITellbHOH B cylle6HOM nop51L1Ke B 

Te4eHVIe rolla co llH51, KOrlla OH Y3Hall VIIIVI llOII)f(eH 6blll 

Y3HaTb 0 COBepweHVIH llaHHOH CAeiiKVI (cT. 181 rK P<D). 

TaKoro polla Clle!IKVI, HapywatOWVIe Tpe6oBaHVI51 3aKoHa 

VI VIHOro npaBOBOrO aKTa, B COOTBeTCTBVIVI CO CT. 168 rK 

P<D 51BII51tOTC51 ocnopVIMbiMVI. TaK, nepMCKVIH pai-1oHHbiH 

cyll peweHVIeM oT 03.04.2014 rolla o6ocHoBaHHO OT-

Ka3all VICTVIUe 0 npV13HaHVIVI Clle!IOK KyniiVI-npO<la)f(VI 3e

MellbHbiX y4aCTKOB, COBepweHHbiX ee cynpyroM, Hellei-1-

CTBVITe/\bHbiMVI , MOTVIBVIPY51 csoe peweHVIe CllellytOwVIM: 

«VICTeU o6paTVI!IaCb ... no VICTe4eHVIIO rG<lVI4HOrO cpOKa, 

npellyCMOTpeHHOrO 3aKOHOM ll/151 ocnapV1BaHVI51 Clle!IOK . 

.6-oBoll VICTua o TOM, 4TO oHa Y3Ha!la o npolla)f(e 3eMellb

HbiX yYaCTKOB TOIIbKO npVI 03HaKOM!IeHVIVI C MaTepVIallaMVI 

rpa)f(llaHcKoro <lelia ... He Haw ell csoero noATBep)f(lle

HV151, TaK KaK OnpOBepraeTC51 VIHbiMVI llOCTOBepHbiMVI llO

Ka3aTellbCTBaMH, npellCTaBIIeHHbiMVI CTOpOHOH OTBeT4VI

Ka»19. AHa!lorVI4HbiH npVIMep, peweHVIe oT 11 .09.2014 r. 

nepMCKOro paHOHHOrO Cylla 0 npV13HaHVIVI Clle!IKH Ky 

niiVI-npolla)f(H aBTOTpaHcnopTHoro cpeACTBa Toyota Land 

Cruiser Prado 2007 rolla BblnycKa 3a 120 000 py611ei-1 , 

COBep weHHOH cynpyroM, HelleHCTBVITellbHbiMVI. V1CTV1Ua 

He CMOrlla 060CHOBaTb CBOVI llOBO<lbl 0 TOM, 4TO OHa He 

3 Ha!la o6 OT4Y)f(lleHVIVI yKa3aHHoro TpaHcnopTHoro cpell

CTBa, cyA He npHH5111 BO BHHMaHHe yKa3aHVIe HCTVIUbl Ha 

TO, ei-1 AeHe)f(Hble cpellCTBa cynpyroM He nepellaBa!IHCb H 

He TpaTHIIHCb Ha coBMeCTHble HY)f(llbl 20
. 

YKa3aHHble npVIMepbi Harll511lHO noKa3biBatOT CIIO)f(

HOCTH , KOTOpbte B03HHKatOT B npaBOnpHMeHeHHH npe-

3yMnUHVI 06WHOCTH HMywecTBa, npVI ee OCnapHBaHHH . 

nollb3Y51Cb 3TOH npe3yMnUVIeH, BeCbMa 4aCTO BCTpe4a

eTC51 311oynoTpe611eHVIe npasoM OllHoro Vl3 cynpyros . 

C!IO)f(HOCTH B03HVIKatOT B llOKa3b!BaHHVI cpaKTa He3Ha

HVI51 0 COBepweHHH ClleiiKVI no OT4Y)f(lleHHIO HMywecTBa, 

oco6eHHO, ec11V1 OHO npoV1 30WIIO B nepVIoll 6paKa. Cyllbl 

npVIHHMatOT BO BHHMaHVIe B nO<lTBep)f(lleHVIe He3HaHVI51 0 

COBepweHVIVI Clle/\KVI IIVIWb cpaKT npeKpaweHH51 6pa4Hb!X 

OTHOWeHVIH . K11104eBbiMVI MOMeHTaMVI npVI onpellelle

HVIH cpaKTV14eCKOrO npeKpaweHVI51 6pa4Hb!X OTHOWeHHH 

ll/151 CY<lOB 51B/\51eTC51 OTCYTCTBHe BelleHVI51 o6wero COB

MeCTHOrO X0351f1CTBa, a TaK)f(e, KaK He napallOKCallbH O B 

6ollbWVIHCTBe c11y4aes 3TO oTcyTcTBVIe cosMeCTHOro npo

)f(VIBaHH51. C!lelloBaTellbHO, nollTBepllVITb cpaKTVI4ecKoe 

npeKpaweHHe 6pa4Hb!X OTHOWeHHi-1 npH COBMeCTHOM 

npO)f(VIBaHVIH VI HeBeAeHHVI COBMeCTHOro X0351HCTBa 51BII51-

eTC51 npaKTH4eCKH HeB03M0)f(HbiM, HMeHHO B 3TOT nepHOA 

BpeMeHH 3a4aCTytO, HCnOIIb3Y51 npe3yMnUHIO o6WHOCTVI 

cynpy)f(eCKoro VIMywecTBa, OllHH Vl3 cynpyros npoV13BO

IlHT OT4Y)f(lleHVIe HMyweCTBa no 51BHO 3aHH)f(eHHOH UeHe, 

3aH HTepecoBaHHbiM IIVI UaM. CTOVIT CKa3aTb, 4TO B 60/\b

WHHCTBe Clly4aeB HCKIII04eHH51 VIMywecTBe HHOrO 06beKTa 

Vl3 COCTa Ba o6wef1 COBMeCTHOf:i C06CTBeHHOCTH KaK pa3 H 

npOHCXO<lHT TOrlla , KOrlla OTHOWeHH5l Me)f(llY cynpyraMH 

3Ha4VITellbHO HCnOpTHIIVICb, KOrlla BOnpoC 0 pa3BO<le pe

waeTC51 VIIIH y)f(e peweH . TaK, KyellVIHCKVIH paf:ioHHbli-1 cyll 

n epMCKOro Kpa51 peweHHeM OT 19 asryCTa 2014 060CHO

BaHHO OTKa3all VICTVIUe 0 npH3HaHVIVI Hellef:iCTBHTellbHbiMVI 

(a T04Hee - MHVIMbiMVI) CAe!IOK KyniiVI-npolla)f(l'f, COBep

weHHbiX Me)f(llY ee cynpyroM VI ero pollCTBeHHVIKaMH H 0 

npVIMeHeHHVI nOCIIellCTBHH HelleHCTBVITellbHOCTH ClleiiOK. 

V1CTVIUa MOTVIBHpOBalla CBOi-1 VICK TeM, 4TO MaHHa5l CAeiiKa 

51BII51eTC51 M HHMOH, He 3aKIII04a/\aCb VI He MOrlla 3aKIII0-

4VITbC51 B nepHoll, yKa3a HHbli-1 B llOrosope . .6-orosop 6blll 

15 BeAI1eB, 3. V1. HoiJMbl o6 o6w11x t:.OArax cynpyros c no311UI111 cyae6Horo np11cTasa-11cnOAHI1TeA~ II HayKa 11 o6pa3oBaHI1e: xo3~ikTBO 11 3KO
HOMI-1Ka; npet:.np11HI1MaTeAbCTBo; npaso 11 ynpasAeHI1e. 2012. Ng 7 II URL: http: llwww.journal-nio.coml index.php?option=com_content&view= 
article& id= 1266&1tem id = 113 (t:.aTa o6paweHI1e 29.04.2014 r.). 
17 rpa>Kt:.a HCKI1i1 KOt:.eKC P<D (4aCTb n epsa~) OT 30.11.1994 N 51-<D3 (B peA. OT 05.05.2014) II Pr, N 238-239, 08.12.1994. 
10 CeMeiiHblii Kot:.eKc P<DoT 29.12.1995 r. N 223-<D3 (B peA. OT 05.05.2014) II Pr, N 17, 27.01.1996. 
19 l.eAO NQ 2-18512014 II TeKyW11i1 apX11B nepMCKOro paiiOHHOro cyAa nepMCKOro Kpa~. 
20 l.eAO NQ 2-155312014 II TeKyUJI1i1 apx11B nepMCKOro paiiOHHOro cyt:.a nepMCKoro Kpa~. 

·········· ·· ·· ·········· ····· ·· ·········· ······ ···· ·· ····· ····· ······ ······ ·· ····· ····· ·· ··· ···· ·· ······· ····· ···· ········ ··········· ···· ················· 
NQ 1 (14) 2015. npaBO V1 npaKTVlKa 105 



CeMei:iHoe npaso 

COCT3B/\eH 3at.HY1M 4Y1C/\OM, KOrt.a We/\ 6paKOpa3BOt.Hbli:i 

npouecc ... a HMeHHO KOrt.a 0TBeT4HK1 Y3HaA o TOM, 4To 

V1aeu not.aAa HCKOBoe 3a51BAeHHe o pa3t.eAe HMywecT

Ba», a TaK>Ke Y1CTY1Ua «C4 Y1TaAa, 4TO t.aHHble Ct.e/\KY1 He 

6bi/\Y1 COBepweHbl cpaKTY14eCKY1 , 0TBeT4Y1K1 ccpaAbCY1cpY1-

UY1pOBa/\ HX C Ue/\biO CKpb1Tb o6wee HMyWeCTBO B nepH

Ot. 6paKOpa3BOt.Horo npouecca, o YeM ei1 coo6WHA caM 

6biBWY1i:i cynpyr». Cyt. B CBOIO 04epet.b MOTY1BY1pOBa/\ OT

Ka3 B yt.OB/\eTBOpeHY1Y1 HCKa C/\et.yiOWHM: «fl.Ml npY13Ha HY151 

Ct.e/\KY1 MHHMOi:i cyt. t.O/\>KeH ycTaHOBY1Tb, 4TO ee CTOpOHbl 

He HaMepeBa/\HCb C03t.aTb COOTBeTCTBYIOWHe ei:i npaBO

Bble nOCAet.CTBY151; V1CC/\et.OBaB OcnapHBaeMbte HCTUOM 

t.OrOBOpbt KynAH-npot.a>KH ... cyt. yaaHOBHA, 4TO OHY1 He 

npOTY1BOpe4Y1T KaKOMY-AY160 V13 ycAOBV1i:i t.ei:iCTBV1Te/\b

HOCTV1 Ct.e/\KV1; no51CHeHV151 V1CTUa V1 nOKa3aHV151 CBVit.eTe/\51 

... 0 TOM, 4TO 0TBeT4V1K1 , 0TBeT4Y1K2 Y1 0TBeT4Y1K3 B AHV1 

3aK/\104eHV151 Ct.e/\OK ... He MOr/\V1 HaXOt.V1TbC51 B MeCTe HX 

3aKAI04eHV151 B <at.pec> V1 cosepwV1Tb ct.eAKV1, He MoryT 

6b1Tb npV1H51Tbl B Ka4eCTBe t.OKa3aTe/\bCTB, nOCKO/\bKY OHV1 

He cot.ep>t<aT noAHbtx cBet.eHV1i:i o TOM, rt.e Bee 3TV1 t.HV1 

HaXOt.V1/\V1Cb OTBeT4V1KV1; COr/\aCHO CT. 56 InK P<D Ka>Kt.a51 

CTOpOHa t.O/\>KHa t.OKa3aTb Te o6CT051Te/\bCTBa, Ha KOTO

pbte OHa CCbl/\aeTC51 KaK Ha OCHOBaHV151 CBOV1X Tpe60Ba

HV1i:i V1 B03pa>t<eHHi:i 21
• Ha OCHOBaHV1V1 Bb!WeY13/\0>KeHHOro 

He MOryT 6b1Tb npV1H51Tbl BO BHV1MaHV1e t.OBOt.bl V1CTUa 0 

TOM, 4TO y OTBeT4V1KOB OTCYTCTBOBa/\a B0/\51 Ha COBepwe

HV1e ct.eAoK no npot.a>Ke Het.BV1>KHMoro HMywecTBa»22 . 

fl.aHHbli:i npV1Mep, He OTpa>t<aeT n03V1TV1BHOrO V1CXOt.a 

t.el\a t./\51 V1CTUa B CY1AY V1HbiX 06CT051Te/\bCTB t.eAa, HO OH 

Ha/\V14eCTByeT TOT cpaKT, 4TO 6paKopa3BOt.Hbli1 npouecc 

MO>KeT Y1 t.O/\>KeH yKa3b!BaTbC51 B Ka4eCTBe t.OKa3aTe/\bCTB 

npet.HaMepeHHOCTV1 Het.o6pocoBeCTHOro cynpyra BbtBe

CTV1 o6wecynpy>t<ecKoe V~MywecTBO V13 cocTaBa o6wero, 

HaAH4V1e t.aHHoro npaBV1Aa CTOV1T Ha 3aWV1Te noapat.aB

wei:i CTOpOHbl. 5e3yCAOBHO, 6peM51 t.OKa3b!BaHV151 C 3TOi:i 

CTOpOHbl HV1KTO He CHV1MaA, HO Ba>t<Hee TO, 4TO y Hee XOT51 

6bt ecTb TaKa51 B03MO>KHOCTb. Ot.HaKo, KaK Mbt BV1t.V1M Ha 

npaKTV1Ke, Ha nepBbli:i B3r/\51t., 04eBV1t.Hble BeWH, KOTOpbte 

no pa3yMHbiM coo6pa>t<eHV151M 51B/\5110TC51 t.OKa3aTe/\bCTBa

MV1, cyt.oM >Ke He MOryT 6b1Tb npV1H51Tbl BO BHV1MaHV1e. 

npV1HV1Ma51 BO BHV1MaHV1e BCe Bb!WeCKa3aHHOe MO>KHO 

npV1i:iTV1 p51t.y BbtBOt.OB. Bo-nepBbtx, 51BHbiM npeV~MywecT

BOM cyweaBy10wei:i npe3yMnUV1V1 corAaCV151 np~-1 pacno

p51>t<eHV1V1 06WV1M V1MyWeCTBeHHbiM 06beKTOM 51B/\51eTC51 

TO, 4TO OHa 3Ha4V1Te/\bHO ynpowaeT npouet.ypy KynAV1-

npot.a>KY1 pa3/\V14HbiX V1MyweCTBeHHbiX 06beKTOB, B Ue/\OM 

ynpowa51 rpa>t<t.aHCKV1i:i o6opOT. Bo-BTOpbtX, c TeopeTV1-

4ecKoi:i >Ke T04KV1 3peHV151, ee Ha/\Y14V1e CBV1t.eTe/\bCTByeT 

0 CYWHOCTV1 CK/\at.biBaBWV1XC51 B Te4eHHe MHOrV1X BeKOB Y1 

CK/\at.biBaiOWV1XC51 cei:i4aC 6pa4HO-CeMei:iHbiX OTHOWeHV1i:i, 

TO eCTb BV1t.eHV151 6paKa V1 CeMbV1 KaK COI03a, OCHOBaHHOro 

V1MeHHO Ha B3aV1MHOM yBa>KeHV1V1 V1 corAaCV1V1. B-TpeTbV1X, 

onpoBep>t<HMa51 npe3yM nUH51 V1MeeT 3Ha4V1TeAbHoe npa

KTV14ecKoe 3Ha4eHV1e t./\51 ceMbV1, TaK KaK t.o6pocoBeCTHbli:i 

cynpyr HMeeT npaBO t.OKa3aTb CBOIO HeOCBet.OM/\eHHOCTb, 

KaCaiOWYIOC51 t.ei:iCTBV1i1 t.pyroro cynpyra, KOTOpbti1, K npV1-

Mepy, npV1411HI1/\ HMyweCTBeHHbli1 y wep6 11HTepecaM CBO-

ei:i CeMb11. B-4eTBepTbiX, OHa OCB060>t<t.aeT /\11UO OT t.OKa-

3biBaHI151 cpaKTa, KOTOpoe CCbiAaeTC51 Ha Hero KaK Ha OCHO

BaHI1e cBoero Tpe6oBaHI151 11 Bo3pa>t<eHI151 23 . Ho, He CTOI1T 

3a6btBaTb 11 0 6peMeHI1 t.OKa3biBaHI151 BTOpOi:i CTOpOHOM 

CBOero HeCOr/\aCI151 11 He3HaHI151, KOTOpoe 11 51B/\51eTC51, KaK 

Mbt paHee Bl1t.eAI1, K/\104eBoi:i npo6AeMoi:i B onpoBep>t<e

HI111 t.aHHOM npe3yMnUI111. HenpeMeHHO HY>KHO OTMeTI1Tb 

11 TOT cpaKT, 4TO cywecTByeT npo6AeMa B np11MeHeHV1V1 

AI06oi:i 113 npe3yMnul1i1 npaBonp11MeHHTeA51MI1, KOTOpbte 

nopoi1 /\1160 OWI1604HO ee np11MeH5110T /\1160 OWI1604HO 

CCbl/\aiOTC51 Ha Hee. 

PaCCMOTpHM npe3yMnUY110 OTUOBCTBa. npe3yMnUI151 

OTUOBa HawAa oTpa>t<eHI1e B 4. 2 CT. 48 CK P<D «eC/\11 

pe6eHOK p0t.I1/\C51 OT /\11Ua, COCT051Wero B 6paKe Me>t<t.y 

co6oi1, a TaK>t<e B Te4eHI111 TpexcoT t.Hei:i c MOMeHTa pac

Top>t<eHI151 6paKa, np113HaHI151 ero Het.eMCTBI1Te/\b HbiM 11/\11 

C MOMeHTa CMepT11 cynpyra MaTep11 pe6eHKa , OTUOM pe-

6eHKa np113HaeTc51 cynpyr (6btBWI1i:i cynpyr) MaTep11, eC/\11 

He t.OKa3aHO 11HOe», OHa 51B/\51eTC51 Hai160Aee 3Ha411MOM 

B ceMe MHOM npaBe npe3yMnuHei:i , 3aTparHBaiOwei:i KaK 

npaBa, 11HTepeC bl 11 06513aHHOCTI1 pot.I1TeAeM, TaK 11 t.eTei1. 

CyweCTByeT MHO>KeCTBO CAy4aeB ocnapV1BaHI151 OTUOBCT

Ba MaTepbiO pe6eHKa, TaK, Hanp11Mep, rpa>t<t.aHcKoe t.eAo 

06 ocnap11BaHI111 OTUOBCTBa KapTa/\11HCKOrO ropOt.CKOrO 

cyt.a YeA51611HCKoi:i o6AaCTI1, B KOTopoM 11CTI1Ua o6pa

TI1Aacb B cyt. c 11CKOM K oTuy pe6eHKa o6 ocnap11BaHI111 

OTUOBCTBa, Tpe6oBaHI151 ccpopMyA11pOBa/\a C/\et.yiOW11M 

o6pa3oM: YcTaHOBV1Tb, 4TO Capbt4eB AAeKcaHt.p Cepree

BI14 He 51BA51eTc51 oTuoM <D¥103 M.MM.rrrr rot.a po>t<t.e

HI151 11 11CK/\10411Tb 113 aKTOBOi:i 3ani1CI1 0 pO>t<t.eHI1V1 <D¥103 

CBet.eHI151 0 HeM, KaK 06 OTUe. Tpe6oBaHI151 o6oCHOBa/\a 

TeM, 4TO OHa C OTBeT411KOM Capbt4eBbiM A.C. COCT051/\a B 

3ape r11ap11poBaHHOM 6paKe c M.MM.rrrr no M.MM. 
rrrr. B M.MM.rrrr y Hee pot.I1/\C51 CbiH <D¥103, OTUOM 

KOTOporo, COr/\aCHO t.ei:iCTBYIOWero 3aKOHOt.aTe/\bCTBa, 

6bi/\ 3ani1CaH OTBeT411K. <DaKTI14eCKV1 6110/\0rY14eCKI1M OT

UOM ee pe6eHKa 51BA51eTc51 t.pyroi:i MY>K4HHa, a He Capbt-

4eB A. C. B CB51311 C TeM, 4TO OTBeT411K He 51B/\51eTC51 OTUOM 

ee cbtHa <D¥103 M.MM.rrrr rot.a po>t<t.eHI151 , oHa BbiHY

>t<t.eHa o6paTI1TbC51 c 11CKOM B cyt.. B t.aHHOi:i c11Tyau1111 cyt. 
nOAHOCTbiO yt.OB/\eTBOp11A 11CK. 24 

B 3aK/\104eHI1e XOTe/\OCb 6bl BCe-TaKI1 OTMeTI1Tb Ba>K

HOCTb 11 UeHHOCTb npe3yMnUI1i:i, KOTOpble He C/\y4ai:1HO 

cyweCTBYIOT B poCCI1i:iCKOM 3aKOHOt.aTe/\bCTBe, OHV1 C/\O

>KI1/\aCb B xot.e 11CTOp1111 11 npot.oA>t<aiOT pa3BV1BaTbC51, oco-

6eHHo Ha npaKTHKe, no cei1 t.eHb. CospeMeHHa5110p11cnpy

t.eHUI151, HeCMOTp51 Ha MHOra/\eTHIOIO CBOIO 11CTOp1110, He 

MO>KeT 1136aBI1TbC51 OT HeKOTOpbtX cnopHbiX MOMeHTOB, B 

4aCTHOCTI1 Tex, KOTOpbte Ha3biBaiOTC51 10pY1t.Y14eCK11MI1 Ty

ni1KaMY1, KOTOpbte BCTpe4aiOTC51 B npaBonpHMe HeHY1Y1 npa

BOBbiX npe3yM nUI1i:i. 

Pocci1MCK11e 10p11cT~ nocAet.HI1i:i HecKOAbKI1X t.eC51T

KOB /\eT npaKTY14eCKY1 He yt.e/\51/\11 BHI1MaHI151 Y1CC/\et.OBa

HI110 KBa31110p11t.l14eCKI1X cpaKTOB, OC06eHHO np11MeHI1-

Te/\bHO K COBeTCKOi1/pOCCI1i:iCKOi1 npaBOBOi1 CI1CTeMe. no-

3 TOMY t./\51 HaWei:i apaHbl 3Ta TeMa OCTaeTC51 t.OCTaT04HO 

3Ha4HTe/\bHOi:i. 

21 rpa)f(t.aHCKI-1H npoueccya/\bHbiH KOAeKC OT 14.11.2002 N 138-(])3 (B peA. OT 21.07.2014) II Pf, N 220, 20.11.2002. 

" t;.ew NQ 2-228114 II TeKyWI-1H apx1-1B KyeAI-1HCKoro paHOHHOro cyAa nepMcKoro Kpa~. 

" Heaos6a, A. H. /';.oKa3aTe/\bCTBeHHble npe3yM nUI-11-1 B rpa)f(Aa HCKOM npouecce II URL: http:llpravo4you.narod.rularticlel prezum.html (AaTa 

o6paweHI-1~ 10.11.2014 r.). 
24 PeweHio1e 2-54012013-M-47312013 II "PocnpasocyAI-1e" URL:https:llrospravosudie.comlcourt-verxnevilyujskij-rajo. (llaTa o6paweH1-1~: 

12.11.2014 r.). 
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