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II.LH. IIAHYEHKO,

O00KmMOp 10pudu1ecKux Hayx, npogeccop

Huowcezopoockuii punuan I'ocyoapcmeennozo ynusepcumema —
Buicwueti wikonsl skonomuxu

COBIIOAEHUE NMPAB U CBOBO[
YEJNIOBEKA U IN'PAXXOAHUHA NMPU OCYLUECTBIEHUU
YrOnoBHO-NMPABOBOWU HOPUCOUKLIMU B MNMPOLIECCE

U3BPAHUA U NMPUMEHEHUA MEP NPECEYMEHUA B BUME
3AKIMIOHEHUA NOA CTPAXY U OOMALUHENO APECTA

B cmameve paccmampusaiomes y2onoerno-npasoswie achekmol makux mep npecevenus, Kak 3aKnouenue oo CImpaicy u 0omaui-
HUll apecm, 6HOCAMCSA RPeOR0ICEHUS NO COGEPULEHCMBOBARUIO 3AKOHOOAMENLHOU Pe2IAMENMAy U IMUX Mep U UX NPAKMUYECKO20
npumMeHeHUs, GopMYTUPYIOMCA 66160061 OMHOCUMENLHO OMPAXCEHU OAHHOTI NPOBIEMAMUKY 6 CPEdCMEax Maccosoi ungopmayuu,
a maxoice 6 OMHOUEHUU MUNUYHBIX NPOAGTEHUT 0D6UHUMENbHO20 YKNIOHA 6 OUHHOT Chepe Y20 06H0-NPABOEOTl IOPUCOUKYUN, UX

RPUYUH U MeD UX NPEeO0OONeHUA.

Mepa npecedeHus B BUIE 3aKII0UEHH IO CTpa-
Xy MOA03pEBaEMOro/0OBUHAEMOrO B COBEPILICHHH
MPeCTYIICHUSA JIMLA €CTh 10 CYILECTBY HH YTO HHOE,
Kax uuienue ero c60600wi. KOHEUHO e, 3TO, NPex e
BCET0, NpoLecCyanbHas Mepa, HO M yTOJIOBHO-TIPaBo-
BOH aclEKT BBIPaXKEH B HEM JOBOJIBHO OTYETIMBRO. 1
IIPOSABJISIETCS OH HE TOJIBKO 60 6HewiHel ampubymuxe
3aKJIFOYEHMS TIOJ, CTPAXKy Kak MEphI NpecedeHus, ¢
OJIHOM CTOPOHBI, H JIMIIEHHS CBOOOABI KaK Mephl
Haka3aHus — ¢ APYroi (HECMOTps Ha pa3HbIe LieJIH,
(opMbl, IepHOJBI MPUMEHEHHS U MHOTHE JIpyrue
0COOEHHOCTH, 00€ 3TH MEpBI CXOXH B ITIaBHOM, a
MMEHHO B TOM, YTO M Ta, U Jipyras Mepa CBsA3aHa ¢
U30J1sILMEe LA OT OOLIECTBAa), HO e1lle W B TOM, YTO,
B coOTBETCTBMH C 4. 1 cT. 108 VIIK P®D, mepa npece-
YEHUS B BU/IE 3aKIIOYEHUS NOJI CTPAXKY NPUMEHSETCS
no CyAeOHOMY peleHUIO (IPH HEBO3MOXKHOCTH TIPH-
MEHEHMs UHOH, 6osiee MATKOM Mepbl) B OTHOLUEHUH

nofo3peBacMbIX H 00OBHHSEMBIX B COBCPLICHHH

MaKux NpeCcTyIUIEHUH, 3a KOTOpPBIE YIOJIOBHBIM 3a-
KOHOM NpEAYCMOTPEHO HaKa3aHUE B BUAC TUULEHUS
€60600b1 (Ha CPOK CBHILIE JABYX JIET, @ IPH HAJIHYHU
0OCTOATENBCTB, YKa3aHHBIX B ILI. 1-4 4. 1 cT. 108
VIIK PO, — u Ha cpok 10 ABYX J€ET).

Kak usBecTHO, B okTs6pe 2010 1. o nopydeHuto
[Ipe3sunenta PO JI.A. MenBeneBa MUHUCTEPCTBOM
roctiiuu PO pazpaboran 3aKOHONPOEKT, B COOTBET-

CTBHH C KOTOPBIM B caHKUMAX 68 crareit OcobeHHoi
qactu YK PO cHmxaeTcs K MUHHMyMY (K JABYM Me-
CALlaM) HIKHUH NOPOr JIMLIEHHUs CBOGOABI (BEpXHUI
npejiel OCTAETCs IPY 3TOM NPEXKHUM), B CAHKIMAX
118 crarteii CHUKAETCS K MUHMMYMY HIDKHHIE HOPOT
UCTIPABUTENIbHBIX pa0OT (K IByM MECsLIaM) U apecta
(x ogHOMY Mecslly), caHKuuM 12 crareil ansTepHa-
THUBHO JIONONHAIOTCA UCTIPABUTENbHBIMH paboTamu,
cankuyu 11 craTell anbTePHATHBHO MOIOJHAIOTCS
wiTpadom. [IpopabarsiBaeTcst BONpOC U 0 BO3MOXKHO-
CTH BBEJIECHHUS TAKOIO aJbTEPHATUBHOIO HaKazaHMs,
KaK IpHUHYAMTENbHBIE pabOThl, TO €CTh U3BECTHOM ©
COBETCKMX BpeMeH (¢ 1972 1) «XuMHUN», a HMEHHO
HaKa3aHHus, CONPSHKEHHOTO C HalpaBieHHeM OCYX-
JAEHHBIX Ha KPYIIHBIE CTPOMKY CTPaHbl, B JOOKIBAIO-
LLY}O OTPaciib, B Chepbl JOPOKHOTO CTPOUTENLCTBA,
JI€C03aroToBOK M T.A4. [1, c. 4].

Bce 310 A0/1KHO MPUBECTH, MO pacyeTam clielua-
JIUCTOB, K CYLUECTBEHHOMY CHIXKEHUIO YHCIIEHHOCTH
JIML, HAXO[AUMXCA B CAEICTBEHHBIX U30JISTOpaX, —
NPUMEPHO Ha TpeTh. TO €CTh €CIM B HACTOSIIEE
BPEMs B OTUX YYPEKICHUAX HAXOAUTCS IPUMEPHO
120 Toic. yen. [2, c. 9], To B Te4YeHHE yiKe ABYX-TPEX
(MaKCcUMyM, IIATH) JI€T UX YHUCIIO MOXKET YMEHbIIMTh-
cst 1o 80 Teic. JIpyruMH CI0BaMH, MPAKTHKa NpUMe-
HEHMs TakOM Mephbl NPECEUYCHHUs, KaK 3aK/IOueHHe
IO/ CTPaXxy, CTAHET 3HAYMTEIBHO MSTYeE.
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AJIeKBATHO MOXXET CHU3UTHCS M YHCIEHHOCTD
HAIIIEro TaK HA3BIBAEMOTO K TEOPEMHOI0) HaCEICHMA,
KOTOpOE 110 COCTOSHMIO Ha OKTs6ps 2010 1. cocTas-
nsno 833,9 THIC. Y€, B TOM YHCJIC 707,1 THIC. —
B UCTIPaBUTENBHBIX KOJIOHHUAX, 51,4 THIC. — B KOJIO-
HUSX-TIOCENCHUAX, 2 THIC. — B TIHOPbMaX, 44,4 TrIC. —
B 62-X BOCIIMTATEIFHBIX KOJTOHHUAX AJIS HECOBEP-
[IEHHOJIETHUX. ’

BMmecTe ¢ THLIAM#, HAXOAALUIUMUCS B CIEACTBCH-
HBIX M30JIATOPAX, OCY’KICHHBIE K TMIICHHUIO cBOOOIBI
coctasnsnu B okrsiope 2010 1, ciienoBaTeNbHO, 953.9
THIC. 4eJl., TO €CTh IPMMEPHO OZIWH MPOLCHT HAIIETO
«neecrnocobHoro» (B TOM 4YMCi€ B KPUMHMHOJIOIO-
NPaBOBOM CMBICJIE) HacelIeHHs, a UMEHHO, JHlL B
Bo3pacre ot 14 o 60 ner.

3HAYUTENBHO PACHIUPHUTCS MPAKTHKA NPEAOCTaB-
JIEHHs OCYXIAECHHBIM KPaTKOCPOYHBIX OTITYCKOB.

BoicBOOOXKAaEMEIE B pe3ysibTare OCylmeCTBIAC-
MBIX Mpeo6pa3oBaHHii OMEILCHHA UCTIPABUTEILHBIX
yupexaeHui OyyT, KaK Nnpejirnosaraercs, nepenpo-
uIMpoBaHEl T10]] SKOHOMHYECKYIO ACATEILHOCTD,
KOTOpO# 31€ch GyAyT 3aHATHI, KaK MOXHO TPEANo-
JIOKMTH, M OBIBIIME OCYXHAeHHEIE [1, C. 4].

10, KOHEYHO, HE MOXET HE CKa3aThCs MOJIO-
JKHTEJILHO Ha Halleif SKOHOMHKE, HO OTKPBITOC
NPOCTPAHCTBO B pE3yibTaTe MPOBOAMMBIX ripeob-
pa3zoBaHHil 3aMETHO TOTIOIHUTCAH «BecrnokoiHOM
TTyGNMKOiD» MPUMEPHO €1e Ha TPUCTA THICA — KPOME
Tex npuMepHO 40 THIC. UL, KOTOPBIX B HOBBIX yC-
JIOBUSAX MMHYIOT CJIEJCTBEHHBIE HU30JIATOPEL. Ecte-
CTBEHHO, NAHHOE OOCTOATENBCTBO PE3KO 060CTpUT
KPMMMHAJIBHYIO HANpPMOKECHHOCTE B 00mECTRBE, YTO
Hen3GEeNHO YBENUYUT ¥ HArpy3Ky Ha MHCTHTYTHI
HeobxoanMoi 06OpOHBI, 3a/iepiKaHKs IPECTYITHHKA,
norpebyeT MOGHIM3aLMN HaCeNeHUs Ha CO3/IaHUE
06 1IeCTBEHHBIX (OPMUPOBAHUH MO COACHCTBUIO
TpaBoropAAKY, Gojiee MMPOKOTO MCTOTB30BAHNS
3JIEKTPOHHBIX CPEJICTB KOHTPOJIA mpasonopaaka u,
Tpesae BCEro, KOHTPOJIS MOBEACHHUA €TI0 ITTaBHBIX
«BO3MYTHTEJNICH», 8 UMEHHO JIULL, 0CBOOOXKIAEMBIX
W3 MECT JIMIIEHUs cBOOOIBI, a TAKKE OCYMAACMBIX
YCHIOBHO M K HAKa3aHMAM, HE CBA3AHHBIM C JMINE-
HUEM CBOOOABI.

OCHOBHBIMH € (paKTOPaMH, KoTopbie OyayT Npu-
3BaHBl KAK-TO aMOPTH3MPOBATh HACKIIEHHUE COIUY-
Ma KPMMUHAIUTETOM, IOJDKHBI CTaTh: 3aBEpIICHUE
9Tana BHIXOAA CTPaHBl M3 (UHAHCOBOrO KpHU3MCa,
SKOHOMMYECKHH MOIBEM, MEPEXol K cOanaHchpo-
BAHHOM COLMANBHOM MOTUTHKE, FTApMOHM3ALUs B3au-

MOOTHOIIIEHMH TPY/Aa ¥ KanuTana, Npeodpasopasss
MHIMLMM B TIOJMLMIO, APYTHe KOHCTPYKTHBHES
MepBI JaHHOTO psijia.

3aMeTHM, 4TO, HECMOTPS Ha COXPaHAIOIUECH SHas
CYIIECTBEHHBIE HAPYIIEHHUs MPUHLAIA 3aKOHHOCTE
[IpY NPUMEHEHNs TaKOH MEPBI MPECCUCHUH, KaE
3aKJIIOYEHHe TOJ CTPaxy (B TOM UHCIE, HECMOTES
Ha MPOOJDKAIOIINECS HACKIINS, CTA3aHN, BITEE
MpOYME M3/IEBaTEIbCTBA HaJl MONACTCACTBEHHBINE
0 4eM MOCTOSHHO THIIET Hallla Npecca), B LERoM
NpaKTHKa JaHHOH paboThl CTAHOBUTCS MOCTETICHES
BCE XK€ TyMaHHEe — O 4eM, KCTaTH, CBUACTEIBCTEYH
M MaTepuabl TOM XKe NPEeCCh.

B 4acTHOCTH, CPEICTBA MAacCOBOH MH(pOpMaLus
(co cchuIKaMH Ha CnencTBeHHHIH KoMuTeT Npy [1po-
xyparype P®) orMeyator, 410 B 2009 . 3 196 TeC.
MOJIC/IEICTBEHHBIX MO/ CTPaXy ObUIH 3aKJIFOUCHS
tonbko 31 811 yen., To ecTh Beero 16% moucaeacs
Bennsix. B nepsom nomayroauu 2010 r. 3TOT nokass-
Tens cHE3MCS 10 13% — 1moa cTpaky Obuin B3STS
13 667 uen. CrecTBeHHBIMH nofpasaenehnsmM MBR
P® B 2009 1. 65U10 B35TO NOA cTpaxy 110 632 sea
a B epBoM nonyronuu 2010 . — 44 923 yen.

B 2009 r. cyas! pacemoTpeni 208 THIC. XoJaTaheTs
cnenopareneii CneiCTBEHHOTO KOMUTETA NPH Tpe-
Kyparype P® o 3ak/104€HIY O] CTPAXKY. IIpumepsn
B KQK/IOM JIECATOM Clyyae Cy/bH HE YAOB/ICTBOPHIEE
TaKMe XONaTaiCcTBa, a Mo JIeJIaM O MPEeCTyIICHHER
JKEHILWH — OHU HE YAOBIETBOPSIN MX NPUMEPHO &
KaXK1oM ceaibMOM-BOocbMOM ciydae (13%), ro nesas
0 TIPECTYTUICHHAX HECOBEPILICHHONETHUX — PHAMEE=
HO B K&X10M sToM ciy4ae (22%).

Henp3s HE OTMETUTH, YTO HE BO BCEX Clydass
Cy/IBI IOCTYTIANH IOCTATO4HO OCMOTPHUTENLHO, OTE
3pIBasi CJIEAOBATENAM B MX XOaTalCTBaX O 3aK/IIOSe-
HUY NOJIO3PEBAEMBIX, 0OBUHAECMBIX TIOJ CTPAXY. Tax
82008 1 2009 rr. npumepHO 30 THIC. COBEPIUINBIINEE
NPeCTYTUIEHHS JIULL, HO HE 3aK/TIOYCHHBIX MO/ CTPAAT.
BHOBb COBepIIM TipecTyruienus [3, ¢. 7].

VronoBHO-NPABOBOH aCMEKT 3aK/IIOUEHHS NOX
CTpaKy NPOSIBIISETCS €IIE H B TOM, 4TO, COMIACHO =
3 ¢r. 72 YK PO, nannHas Mepa NpeceucHus 3acHs
THIBAETCS B CPOK HA3HAYEHHOTO IO IPUrOBOPY CVEE
HAKa3aHUg: NPY Ha3HAYEHHH JTUIIEHUs CBODOASL
coliepXaHusi B AUCLMILTHHAPHOH BOMHCKOH 4YacTe
JIIH apecTa — M3 pacueTa OfivH IeHb CONEpXKaHUs Nox
cTpaeii 33 O/IUH JACHE TMIIEHNs CBOOOBI, CONEpHAE-
HHMS B AUCLIATIIMHAPHOW BOMHCKOM YacTH MJIH apecTE
[pY HA3HAYEHWUH OTPaHHYEHMS CBOOOIBI COOTBETET-
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BEHHO — OJIMH JIEHE 32 JBA JHA; TIPU HA3HAYEHUU UC-
NpaBUTETILHBIX PabOT WM OTPaHUYEHUS 110 BOEHHOM
cnyxbe — OfMH JeHb 33 TPH JHA; IPY Ha3HAYEHUHU
00s13aTeNbHBIX PabOT — OAWH ACHb COAECPKAHMA MOJ,
cTpaxkeii 3a BOCEMb 4acoB 00s3aTeNbHBIX PaboT.

ITosTomy, 3aKiiouas Mmoao3peBaeMoro, oOBU-
HAEMOTO MOJ CTPaxKy, JO3HAaBAaTENb, ClEAOBATEIb,
MPOKYpPOP WM CYA, OCYILECTBIAET, HapaLy ¢ cyrybo
NpOLECCYanbHON OPUCANKIMEH, eIe H IOPUCANK-
LMIO YTOJIOBHO-TIPABOBYIO — IOMHMO TOT'0, YTO TaKasi
IOPUCAMKLHA OCYILECTBIsIETCS B OOIEM IUIaHE, TO
€CTh B IUIaHE YIOJIOBHO-NIPaBOBOTO pearupoBaHus Ha
npecryieHue. OKa3biBasch B CIEACTBEHHOM M301Is1-
TOpE, NOAO3PEeBAEMBIii, KOTOPBIH 3aTEM CTAHOBHUTCS
oGBHHAEMBIM (a Aajiee — OCYXIEHHbIM, HO TOKa
ele — 0 BCTYIUIEHHS IPUroBOpa B CHITY — He NIOAABEP-
ralolMMCs Ha3HAYEHHOMY CY/IOM HaKa3aHHIO), yiKe
HaYMHAaEeT MIOHEMHOTY, rpy0o roBopsi, «OTMaThIBaTh)
TOT CPOK JIMILEHHsi CBOGOBI, KOTOPBIA «HaMOTaI»
cebe, COBEpIIIMB COOTBETCTBYIOIIEE NPECTYIUIEHUE C
peaibHO# MepcneKTHBOH numenus ceoboasl. Basoe
WIM JaXke BTpoe OpicTpee «Oe)XHUT» CPOK Ha3HAYEH-
HOTO CYAOM HaKa3aHHs, €Cli OHO — He JIMLIeHUe
cBo00/bI, a Kakoe-11b0 Dojiee MIATKOe Haka3zaHUe.

[lonaraem, uro 4. 5 ct. 72 YK P® cnenyer no-
TIOJIHUTh YKa3aHUEM Ha TO, YTO CYJ IPH CMATYEHUHN
OCYXKICHHOMY, COACPIKaBILEMYCS NOJ CTpaxkeHl Ao
cyaebHoro pasbuparenscTBa, mrpada, IHLLIEHAS
npaBa 3aHUMAaTh OMNpe/JeNIeHHBIE J0JKHOCTH MIH
3aHHMAaThCs ONPEEICHHOM AesATeIbHOCThIO, Ha3Ha-
YeHHBIX B KaY€CTBE OCHOBHOIO HAaKa3aHMUsl, WIH NPpU
TI0JIHOM OCBOOOXI€HUH OT HA3HAYCHHOIO HaKa3aHUs
VYUTHIBAET HE TONBKO CPOK, HO M caM @axm HaxoX-
AEHUS OCYXIEHHOTO IOX CTpaXKeH.

B nanHO# cBs3u ObUTO OBI, HA HAII B3IVISJ, LEJe-
c000pa3HBIM €I1IE U TAKOE JOMOJHEHHE K YKa3aHHOMH
HopMe (4. 5 ct. 72 YK PD): npn Ha3HaY€HHH OCYKAEH~
HOMY, COZIepIKaBIIEMyCs MO CTpaXKei A0 cyneOHoro
pazOuparenbCTRa, B KAUECTBE NOTIONHUTENBHOTO BUAA
HaKa3aHWs JTUILCHUS NPaBa 3aHUMaTh OTIpEIC/ICHHEIE
AODKHOCTH WK 3aHUMATHCsi ONIPEIENIEHHOM AesTE b
HOCTBIO, JIMILEHUA CIIELMAJIbHONO, BOMHCKOIO MIIM 110-
YETHOTO 3BaHMS, KJIACCHOTO YHHA M TOCYAapCTBEHHBIX
Harpaj Cyli, y4UThIBasi CPOK U caM (aKT HaXOXACHHUs
OCYXKICHHOTO TIOJl CTPaXKEil, CMAr4aeT Ha3HAYEHHOE
€My HaKa3aHHe WK MONTHOCTHIO 0CBOOOXKAAET €ro OT
oTOBIBAHMS HA3HAYEHHOTO HaKa3aHUs.

Ucxons u3 emeicna 4. 5 ct. 72 YK P®, cyn BHavane
A0JDKEH, KaK NpPeNCTaBIseTCs, HA3HAYUMb OCYX-

JIeHHOMY HAKa3aHue — B COOTBETCTBHM C OOIIMMH U
crielaJbHBIMU NPaBUJIaMU Ha3HAYEHHs HaKa3aHus
(ct. c1. 60-70 YK P®), 1 nuiub 3ateM cmaeyums e20
IO HY)KHOTO TIpeJieia — C yu4eTOM CpOoKa M ¢amoro
(haKTa HaXOXKAEHUA OCYXKIAEHHOTO MO/ CTPaKEH.
OCHOBHOE HazHa4Y€Hue YIOJIOBHOTO CY/I0TIPOM3BO-
CTBa, KaK 3TO MpsAMO BhITeKkaeT u3 1. 1 4. 1 ct. 6 VIIK
P®, — 570 3amuTa IpaB ¥ 3aKOHHBIX MHTEPECOB JIHL
W OpraHM3alyi, NoTEeprneBUINX OT NMPECTYIUIEHHH,
NpUYEM 3alIMTa TOYHAasi, NPULENIbHAs, aficKBaTHas,
copa3MepHasi, CIIpaBelJIMBasi, OPUEHTUPOBAHHAs,
KOHEYHO e, Ha YTOJIOBHOE IpecieIoOBaHUE M HaKa-
3aHUE UCKIKOYUTEIIBHO JIULL, 6UHOBHBIX B COBEPILIEHHH
NIPECTYIVIEHMI U HU B Kakoi Mepe He KakuX Obl TO
HU OBIIO APYTHX JIMLI, OKa3aBIIMXCA I10 BOJIE Cllyyas
(B pe3ysbrare JOMyIIEHHOH OIUMOKH WIH/Y conesH-
HOTO HapyIlI€HHUs) B N10JI€ 3pEHUS OPraHOB, OCYIIECT-
BIISHIOILMX YTOJIOBHO-TIPABOBYIO IOPUCAUKLIMIO.
Ecnu Tak yx CITy4Hnocs, 4TO B CHILY OONYUeHHbIX
COTPYAHUKAMHM STHX OPTaHOB 0w UbKU WIW/ Y COOeAH-
HO20 HapywieHus 0OBEKTOM OCYLIECTBISIEMOTO HMHU
YTOJIOBHOTO NIPECNIEA0BAaHUS CTAHOBUTCS HEBUHOBHOE
JUYO, TO HA3HAYEHUEM YTOJIOBHOFO CYIOIIPOM3BO/I-
CTBa SBJIAETCSA BBIBOJ 3TOro (HEBMHOBHOIO) JIMLIA
u3-noz cepsl yroJoBHOIO NpecieNOBaHNS, TO €CTh
OTKAa3 OT TaKOIO Npecie]OBaHHUs, a €CITM HEBUHOBHO-
My Jidy OBLIO HA3HAYEHO HaKa3aHHs WK OHO OBLIO
YIKE TNIOBEPrHYTO €MY, TO M aHHYJIUpOBaHHe Heoboc-
HOBAHHO HA3HAa4E€HHOTO HJIM YX€ HCIIOJIHIEMOro
HakaszaHus, peabmwinTauus nuia, He060CHOBAaHHO
TIOJIBEPTLIErOCs: YTOIOBHOMY NPECISIOBAHUIO WK
yKe ¥ HakazaHuio (1. 2 4. 1, 4. 2 cT. YIIK P®).
BHuMaTtenbHOE NMpOUTEHUE MOJIOKEHUH CT. 6
VIIK P® o Ha3zHaueHUMW YroJIOBHOTO CYAONPOU3-
BOJICTBa MOKA3bIBAET, YTO B OCHOBE UX — MPHHLHUII
CIIPaBeTIMBOCTH YIOJIOBHOTO CyJONPOU3BOICTBA, O
KOTOPOM IO KaKOW-TO CTPaHHOM Cliy4allHOCTH HUYE-
ro He rosopurcs B . 2 YIIK P®, ozarnasnenHoi
«IIp¥HLMITEL YTOJIOBHOTO CYAOTIPOU3BOACTBa». Benp
B YTOJIOBHOM MpPaBOCY/AMH, KaK U BooOlle B MHpe,
HET HU4ero 6oJee CrpaBeAINBOrO, YeM 3alHUTa He-
JI0BEKa OT camoii 60abLIIOH «yHapsAIOLIeii» No Hemy
HECNpaBeJIMBOCTH — OT MpecTyruieHui. U, B To
e BpeMsi, HET Hu4ero Gojiee CrpaBeUIMBOIO, YeM
3alMTa YeJIOBeKa OT HEOOOCHOBAHHOTO OOBHUHEHMS,
OCY>KJI€HHUS, OTPAaHUYEHHUS €ro TpaB u cBobox (1. 2
4. 1 ct. 6 VIIK P®).
Ba)xHBIM MOMEHTOM, YTBEP)KAAIOIIUM MPUHIIKII
CIpaBeJJNBOCTH YTOJIOBHOIO CYAOMPOU3BOACTBA,
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ABJISIETCA TO, YTO YrOJIOBHO-NPOLIECCYaIbHBIN 3aKOH
CTaBHUT B pasHoe TONI0KEHHE, C OJHOM CTOPOHBI, Tpe-
60BaHHE YTrOJOBHOTO NPECIeNOBaHUS ¥ HA3HAYEHHUS
BHHOBHBIM CIIPaBEUIMBOIO HaKa3aHus, a C APYroi —
TpebGoBaHHe OTKa3a OT YrOJIOBHOTO NpeCIe0BaHMS
HEBUHOBHHIX, aHHYJIUPOBAaHUS HEOOOCHOBAHHO
Ha3HAYE€HHOTO UM UJIY YK€ UCTIONHIEMOTO Haka3a-
HUS, peabUIUTalMN KaXKI0ro, KTO HeOOOCHOBAaHHO
NIOABEPIcs YroJOBHOMY NPECHENOBAaHHUIO HITH YIKE U
HaxkazaHuio (4. 2 cT. 6 YIIK PD).

[Tonaraem, uto ct. 6 VIIK P® nano 6s110 651 Tak
¥ 03arnaBuTh: «CnipaBeTMBOCT YTOIOBHOIO Cy/10-
npousBoacTBa». Cama qaHHas CTATHS, Ha HALI B3IV,
TaKKe HY>KIAETCSd B KOPPEKTHUPOBKE, B TOM YHCJIE
clenyomero xapaxkrepa: 1) Heobxoaumo B Heii noa-
poOHee yKka3aTh Ha OCHOBHOE Ha3Ha4€HME YrOJIOBHOIO
CYIOIPOM3BOACTBA — OCYIIECTRIIIEMOTO, BO-TIEPBHIX,
IS 3ALUMUTHI He MOAbKO TIPAB U 3aKOHHBIX HHTEPECOB
JIMI{ ¥ OpraHu3auui (OT NMPeCTYIUICHHIH), HO U UH-
mepecos obuecmea u 2ocyoapcmead, a BO-BTOPHIX,
JUIs 3AIUTHI 3THX NPaB U UHTEPECOB NOCPeOCmEom
Y20108H020 NPeCcne008aHUA BUHOBHBIX U HAZHAYECHUA
UM Cnpaseonueo2o HaKa3aHusL, 2) HAIEXHUT YKa3aTh B
HEW He Ha 0ce0600icOeH e HEBUHORHBIX OT HaKa3aHMs,
a HA AHHYIUPOGaHUe HEOOOCHOBaHHO HA3HAYEHHOTO
UM HaKa3aHus; 3) cnenyeT 3aMeHUTH B Hell (B ee 1. 2
4. 1) cnoBocoueTaHue «HE3aKOHHOE U HEOOOCHOBAH-
HOe OOBMHEHHE» CIIOBOCOYETAHUEM KHEOBOCHOBAH-
Hoe 0OBHHEHHEY; 4) 1e1eco00pa3HO 3aMEHNTE B HEl
(Bee . 1 u. 1) TepMHH «IHL@» TEPMHUHOM «IpaXia-
Hey; 5) BaXKHO B Hell Taloke HECKOJBKO nepedpasu-
pOBaTh 4. 2, a2 IMEHHO TaK, YTOOBI IaBHBIM CMBICI
cofepXanierocs B JJaHHOW HOpMe MOJIOKeHHs ObLI
MOJYMHEH UMEHHO OCHOBHOMY HA3HAUYCHHIO yro-
JIOBHOTO CYZOTIPOM3BOJCTBA, TO €CTh 3aILUTE MPaB U
3aKOHHBIX MHTEPECOB IPaXKJaH M OpPraHU3aLui, UH-
TepecoB 00IECTBA H TOCYAapcTBa OT NPeCTyILICHHA
noCpeoOCmeom y20ii08HO20 NPECNeO08AHUA BUHOBHBIX 6
UX coBepUIEeHUY TUY U CRPABEONUBO20 UX HAKA3AHUS.

Benp B COOTBETCTBMH € yCTaHOBUBLIEHCS Mpa-
BOBOM TpaJMLMeH 3aKOH JAO/DKEH B CBOUX HOpMax
yKa3bIBaTbh, BO-TIEPBBIX, HA 6eCb Chekmp 3allluilae-
MBIX UM NIpaB ¥ HHTEPECOB (MHaYe IoIy4aeTcs Tak,
4TO YroJIOBHO-TIPOLIECCYaNIbHEIN 3aKOH MHTEPECH
obmecTBa U rocyaapcTea BooOlle He zawjuwaem),
BO-BTOPBIX, Ha 0c80002/cOeH e OT HaKa3aHus JIMIIb
B TOM Clly4ae, KOTia OHO OBIJIO Ha3HAYE€HO 06OCHO-
6aHHO, HO HEOOXOAMMOCTH B €r0 HCIIONHEHHH B CUITY
NpeayCMOTPEHHBIX 3aKOHOM OCHOBaHHWN OTMajaeT

(ecnu e HakazaHue GEUI0 HA3HAYEHO HEOBOCHOBAH-
HO, TO HEBUHOBHEIH He 0c8006021cO0aemcs OT Hero, a
OHO B OTHOIIEHHUHU €TO aHHYIUpyemcs; 1oboe 0CBo-
OOXXAEHHE B MpaBe OT JMOOBIX OrpaHUYEHHI — 3TO
aKT ryMaHu3Ma, a B JaHHOM cllydae pedb uaer ob
OOBIYHOM MCIpPABICHHU AOMYIEHHON OMUOKH
WJIM COJESIHHOTO HapylleHus'), B-TPETHUX, HA Camy
cymb SBJIEHUS, a He HA 6ce MHO2006pazue e2o (opm
(B 1aHHOM clly4ae yKa3zaHHe He HeoOOCHOBAHHOCMb
OOBMHEHHMS, OCYXKIECHHS, OTPAHWYEHUS NIPaB U CBO-
Gon ABNAETCA BIIOJIHE JOCTATOYHBIM, TAK KaK OHO
ONHOBPEMEHHO O3HAYAET U HE3AKOHHOCMb IENCTBUH
TaKOro poja), B-YETBEPTHIX, HUMEHHO Ha 2pascOaH.
a He Ha sy (MOCKOJIBKY pe4b B COOTBETCTBYIOIIEH
HOpME HJET HE O MOJO3pEeBaeMEBIX, OOBHHAEMEIX
WM OCYXKJEHHBIX, a O T€X, YbH HHTEpPECh 3aKOH
3awyuuaem) W, B-TIATHIX, Ha OCHOGHOU, a4 HE Ha
conymcemeyrowui (BApUaHTHBIH, albTePHATHBHEIIM,
JOTIOIHUTENBHBIN) X CMBICT (Beb OTKA3 OT YIOJIOB-
HOTO NpeC/IeA0BaHUs HEBUHOBHBIX, aHHYIMPOBaHHE
HEODOCHOBAaHHO Ha3HAYEHHOTO UM HaKa3aHus, pea-
OWIUTaLMs KaXXI0T0, KTO HEOOOCHOBAHHO MOJIBEPICS
YTOJIOBHOMY IIPECHEIOBAHHIO WIH YKE M HAKA3aHHIO.
Ha YeM JeNIaeTCA [VIaBHBIN aKLEHT B Y. 2 aHaIH3Upye-
MO CTaThH — 3TO KaK pa3 U €CThb CONYymMCmeyiouan
JTMHHUS Ha3HAYEHUS YTOJIOBHOTO CYOTIPOU3BOICTRO.
paccyuTaHHast Ha HEOOXOAMMOCTD YCTPAHEHHUS HETa~

' TUBHBIX TTOCNEACTBUI HEOOOCHOBaHHOTO YIOJIOBHOM®

npeciaenoBanusa U He0oOOCHOBAHHOTO HaKa3aHWs
(Ha3HAYEHHOTO MM yXK€ U MCIONHAEMOr0), NPOHC-
UIeNINX B pe3yasTare AOMYILEHHOW OMMUOKH Wi/
COJEAHHOrO HapyLIEeHHS).

! Tak kKax HAKA3AHWE HE3AKOHHOE, TO B IOPHIMUECKOM CMBICHE
€ro Kaxk Obl HET, a CJICIOBATEILHO, HEGUHOEHOZ0, CTPOTO TOBOPS, HE &7
4ero 0cBo6mxaaTE. Haso npocTo yeTpaHuTS JONYIUEHHYIO OIHGEY
WM CONCAHHOE HAPYLEHHE MYTEM aHHYAUPOBAHUS HEOGOCHOBaS-
HO Ha3HAYEHHOrO HaKa3aHui, peabHINTHPOBaTh HEOGOCHOBaEED
OCYXAEHHOE JIMLO, M, ECTECTBEHHO, JO/DKHEIM 00pasoM Hakasams
BHHOBHBIX B CIlyYMBHIEMCS AO/DKHOCTHBIX JIMLL. B naHHOl cssm
TNPEJCTABIIETCS NENeCO0OpasHbIM COOTBETCTBYIOUIMM 00pason
nepedpasnpoBaTs Ha3BaHKE U conepxkanue cT. 94 VIIK P® (ocme-
BaHHs 0CBOOOXKAEHHS ON03peBaeMoro). Hosas penakuys Haspasms
W 4aCTH NEpBOH NaHHOH CTaThy HaM BHUIAMTCSA TAKOM:

«Cratpa 94. OCHOBAHWA aHHYIMPOBAHUA 3a/ICPKAHUS TIOJ0-
pEBaeMoro

1. 3anepxaHue NMOXO3PEBAEMOTO AHHYIUPYETCA 10 MOCTE-
HOBJICHHIO JIO3HABATEIIA, CIIE0BATEN MM NPOKYPODPE, ECIH: .. %
(nanee — 1o TexcTy).

CoOTBETCTBEHHO YACTh NATYIO JAHHOH CTaThbH HANIEKHUT Wi-
TIOXHUTE B Takod penakuuu: «Ilpn anHyIMpOBaHHMH 3anepxkazms
MIO03PEBAEMOTO EMY BBIIAETCA CNIPABKa...» (HaNee — No TEKCTY |
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C y4eroM M3JI0XEeHHOTO HOBas peJakuus CT. 6
VIIK P® BuauTCcs HaM TaKo#u:

«Crarpsa 6. CnipaBeIMBOCTH YIOJIOBHOIO CYHO-
NPOU3BOACTBA

1. YronoBHoe npecnelOBaHUE CIYXKHT Meanam
CHPaBeUINBOCTH U OCHOBBIBAETCSA Ha HUX, B CBA3M
C YEM OCHOBHBIM HA3HAUE€HWEM YTOJIOBHOTO CyJO-
NPOM3BOACTBA ABJSETCS 3allIMTa NPaB U 3aKOHHBIX
MHTEPECOB T'PaXKJaH M OPraHM3aLUi, UHTEPECOB
ofuiecTBa ¥ rocyJapcTBa OT NPECTYILUICHUI ocpen-
CTBOM CIIPaBeUIMBOTO YTOJOBHOIO MpPeCielOBaHNs
BHHOBHBIX B HX COBEPILIECHUH JIULL ¥ CIIPaBEJIHBOTO
WX HaKa3aHud.

2. B cnyuae ecnu B pe3yibTare AONYLIEHHON
OIMOKHY WM COACSHHOIO HAapyLIEHWs IpaKIaHUH
HEOOOCHOBaHHO OBUT MOJBEPrHYT YIOJIOBHOMY Mpe-
CNIEIOBAHMIO WIH Y)K€ ¥ HAaKa3aHHUIO, Ha3HAYCHUEM
YrOJIOBHOTO CYJONMPOM3BOACTBA SABJACTCS TaKKe
3alUTa ero OT He0OOCHOBaHHOTO OOBHHEHHH, OCY-
JKIECHUSA, OrpaHHUYEHHUS MpaB U CBOOO/.

3. OTKa3 OT YyroJIOBHOTO NPECIICI0BAHKSA HEBUHOB-
HBIX, aHHYJIUPOBaHHE HEOOOCHOBAHHO HA3HAYEHHOIO
B OTHOIIIEHHM MX HAaKazaHusl, peabuauranus Kaxjo-
ro, KTo He00OCHOBaHHO MOABEPICA YTOJOBHOMY Ipe-
CJIEZIOBAHMIO, OTBEYAET NPUHLMITY CIIPABEAJIMBOCTH
YIOJIOBHOTO CYIOTIPOU3BOCTBA B TAKOM JKe Mepe, UTO
¥ 3alMTa MpaB U 3aKOHHBIX MHTEPECOB IpakaaH
OpraHM3aLivii, HHTEpeCcoB O0IECTBa U rOCYNapCTBa
OT TMPECTYIUIEHUH TMOCPEACTBOM CMpaBeJIMBOTO
YTOJIOBHOTO MpeC/ie/10BaHUsl BAHOBHBIX B HX COBEp-
[LICHWH JIML] ¥ CIIPABEJIMBOTO UX HAKA3aHU.

Wcxons u3 conepxanuxcsi B cT. 6 YIIK PO obmmx
TIOJIOXKEHMI O HA3HAYEHUU YTOJIOBHOTO CYAOIIPOU3-
BOZICTBA, OCHOBHBIM HAa3HAYE€HUEM MED NPECEYECHMUs
(kaK KM BCEro YrojioBHOIO CyJONPOMU3BOACTBA B Iie~
JIOM) ABJISICTCS 3aLIMTA IOCPEICTBOM 3THX Mep NpaB 1
3aKOHHBIX MHTEPECOB IpaXIaH U OPraHU3aLui (B TOM
yuclie, pa3yMeeTcs, U HHTEPECOB O0IEeCTBa 1 ToCy-
JapcTsa) OT npectyruienui. M 51a 3aimura oTHOCHTCS
HE TOJBLKO K TOMY MEPUOJy BPEMEHM, KOTJAA JHLIO
yeT HaKa3aHO CYZIOM H COOTBETCTBYIOILIAM OPraHOM
YIOJIOBHO-HCTIONIHUTENBHOM CHCTEMBI, HO ¥ K HACTOSI-
mEMy BPEMEHH, TaK KaK 3Ta 3aIlMTa OCYILECTBIISIETCS
yXKe B TOT NEPHOJ, BPEMEHH, B TEYEHHE KOTOPOro K
NO03PeBaEMOMY, OOBUHAEMOMY NPHUMEHSETCS U3~
Gpannas Mepa npecedyeHus. CKazaHHOE TMO3BOJISIET
rOBOPHTD O peanu3aLiiy Y)Ke B OaHHbLI Nepuood ycra-
HOBJIEHHBIX YTOJIOBHBIM 3aKOHOM 3a7ia4: OXpaHbl IPaB
¥ 3aKOHHBIX WHTEPECOB FPaX[JaH W OpraHU3auuH,

WHTEpecOB OOLIECTBA ¥ NOCY1apCcTBa OT NpecTyue-
HHUI; 06eCneYeHrs OXPaHAEMbIX YIOJOBHEIM 3aKOHOM
LEHHOCTEI; NPEAYNPEeXIeHHUS NOCATAIOMIMX Ha HUX
npecrymienuii (4. 1 ct. 2 YK P®@). Y nano ckasars,
4TO B 3TOM TOXE MPOSIBJISETCS YTOJIOBHO-TIPaBOBOH
acreKT MPUMEHEHUA MEP NPECCYECHHUs.

OCHOBHOE Ha3Ha4YEHUE MEP NPECCUEHMs OTIpee-
JS€T ¥ OCHOBAHUA JJIA UX N30paHHsl, IPELyCMOTPEH-
ueie ¢T. 97 VIIK P®. Biusku K 3TUM OCHOBAaHUAM H
OCHOBaHMS 3aJiepXKaHus MOJO3PEBAEMOro, yKa3aH-
ueie B cT. 91 VIIK P®. U eciiv roBOPUTE O TaKO# Mepe
npeceyeHus1, KaK 3aKJIFOYEHME N0 CTPaxy, TO Ha/lo
3aMETHUTh, YTO rpaxKiaHe, 0OIIECTBO U roCyapCTBO
NPOABJISIOT MOBBIIIEHHOE BHUMAHKE K COOMIONEHUIO
nipuHmna 3akoHHocTH (¢T. 7 YIIK P®) npu ee nipu-
MEHEHHMH — MNPEXAE BCEro, ¢ yUeTOM €€ CTPOrocTh
M B OCHOBHOM HEIIACHOTO (3aKpBITOr0) Xapakrepa
npuMeneHus. Tem Gosee 4TO HapyIUEHHI IPUHLIATIA
33KOHHOCTH IIPH NIPUMEHEHHMH IaHHOH MEPHI TIpece-
YEHUs BCE Ll HEMAJIO, B TOM YHC/I€ TAKHX, KOTOpBIE
KacaloTcs caMMX OCHOBAaHUM €€ NPUMEHEHHUS.

K Takoro poaa HapyHIEHHSM AO3HaBaTeleH,
clieioBaresieit, MPOKypopoB M CyAbl NOATAIKHBAET
MOpOi XKenaHue NOCTATOUHO MOoNHO ofecneynThb
JoKa3aTenbCTBEHHYIO Oa3y paccnenoBanus. Ho npu-
OPHUTETHBIM MOTHBOM 3[€Ch JOJUKHO OBITh CTpeM-
JIeHue TIPEeAOTBPATUTh BO3MOXHOCThL COBEPLICHHUS
HOBOTO NMPECTYIICHUs. M, KOHEYHO Ke, CTPEMIICHHE
CZIeNIaTh BCE BOBMOXXHOE U, MOXXET ObITh, HEBO3MOX-
HOE JUIsl TOTO, 9TOOBI IKLIO He OBII0 3aKII0YEHO M0
cTpaxy. TpaauuuoHHOH olIMOKO# Halle# yronos-
HO-TIPABOBOH FOPUCIAMKLIMH ABJISETCS NPUIOKEHUE
MaKCMMyMa YCWIHi K TOMY, 4ToOBbl TMIO 6b1I0 33-
KJIFOYEHO TIO/] CTPaKy, a NIaBHBIM JIONKHO OBITE BCE
XK€ €€ CTPEMJIEHHUE K TOMY, YTOOBI JIMLIO OCTaBaIOCh
Ha coboze. TIpeononenye Takoro 06BUHUTENBHOIO
YKJIOHA IOJDKHO CTaTh AEJIOM YECTH HAIECH yronoB-
HO-TIPABOBOM FOPUCIUKLIWH.

Viazauue ct. 99 VIIK P® Ha TO, 4T0 NIpH peIIEHUH
BOTIPOCa 0 HEOOXOAUMOCTH U3OpaHUs MepHbI Mpece-
4YEHHs B OTHOILIEHHHU NOI03PEBAEMOr0, OOBHHAEMOTO
B COBEPILIEHUHU IIPECTYIVIEHMS ¥ ONPEEICHUs BHAa
JAHHOM Mephl (NIpW HANUYMH OCHOBAaHHMM, NMpeay-
cmotpeHHbIX cT. 97 YIIK P®) H0/mKHE! yYUTHIBATECS
TAKKE MAMNCceCms TIPECTYIUIEHUS, CBEACHHUS O Y-
HOCTH NOAO3pPEBAEMOT0, 0OBMHAEMOrO, €r0 BO3pAacT,
COCTOSHUE 3[IOPOBBS, CEMEIHOE TIONOXEHHE, POJ
3aHATHIA, Apyrue o0CTOATENbCTBA, JAET OCHOBAHHE
I1J1si BHIBOJIa O TOM, 4TO TIPUMEHEHHE MEPHI Npeceye-
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HUS (0COGEHHO TOBONBHO XKECTKOM — THIIA, CKAXEM,
paccMaTpUBaEMOro 31eCh 3aKIIIOYEHHS MO/l CTPaXy)
ge TpebyeTcs, eclM pedb He WAET, B YACTHOCTH,
0 MANCKOM UIU 0C060 MAICKOM TIPECTYIJICHHH,
IpHYeM TaKoM, KOTOpOe OTIMYAETCs azpeccuet,
Hacunuem, 0ep30Ccmulo, YUHUIMOM UNU UHBIMU
no0obHLIMU 06CmMOAmeNbCmeamy omazyanuje2o
xapaxmepa, a TaKKe €Cl JUUO He ABIACTCA CyIu-
MBbIM, HOPMaJbHO TPYAMTCH, XKUBET B CEMbE, HIMEET
IeTeil, NONOKHUTENBHO XapakTepusyeTcs Ha pabore
¥i 10 MECTY JKUTENILCTBA, BeieT OesynpeuHsiit oOpa3
»u3HH. [IpeacraBnsercs, 4TO TAKOTO poa KOHKpe-
TH3UPYIOLIHE YKa3aHHs ObLTH Obl B 32aKOHE YMECTHBI,
TIpUYEM KaK B CT. 99 (06CTOATENLCTBA, YUHTHIBAEMBIE
npH M36paHuM MepHl TpecedeHus), Tak 1 B cr. 108
(zaxmouenue nox crpaxy) YIIK PO.

IMonaraeM, 4to B cT. 108 YIIK P® nenecoobpasHo
KOHKpPETHEE OMMCATh UCKIIOHUMENbHbIe OCHOBAHHUA
MIPMMEHEHHs 3aKIFOYEHHs TI0 CTpaxy (B OTHOIIE-
HMH JIMII, T10/I03PEBAEMBIX MM OOBMHAEMBIX B CO-
BEpLICHHUHU TIPECTYIUIEHAH, 33 KOTOPBIE MOXKET OBITH
Ha3HAuYEHO HaKa3aHKe Ha CPOK 00 06YX 1em NUUEH U
c60600b1), 3 UMEHHO CJ/ieJlaTh 3TO, HAaNpUMEp, TaK
(HOBALIMH BHIIENIEHBl KyPCHBOM):

1) momo3peBaeMBlii MM OOBUHAEMBIH HE UMEET
NOCTOSAHHOTO MECTa JKUTEIbCTBA Ha TCPPUTOPHH
Poccuiickoit ®enepauun. IIpu smom camo no cebe
omcymcmeue pezucmpayuu (Kak NOCMOAHHOU, MAK
U 6PEMEHHOII) NO Mecnty HCUmMenbCmed He Mogicem
CAYoIcUmb OCHOGAHUEM ONAL 3QKNIOUEHUs TUYa noo
cmpaicy;

2) IMYHOCTh €ro HE YCTAHOBIIEHA, HECMOMPA HA
NpoeedeH YL KOMANEKC HEOOXOOUMBLX 8 MAKUX CI1Y-
yasx ONepamueHO-pPO3bICKHLIX U OPY2UX Mep;

3) uM HapyeHa paHee u3OpaHHas Mepa npece-
yeHUs — U3GPAHHAA 8 OMHOWEHUU NPeCyNIeHUA,
8 COBEpUIEHUU KOMOPO20 OH NOO03Pe8aemcs unu
obsunsemcs,

4) OH CKpBUICA OT OPraHoOB NpeJBapHTEILHOTO
pacciiefloBaHus WK Cyla, co6epuius nobez us-noo
cmpaxcu unu 6viexag 6 Opy2ou pecuon nubo 3a
eparuyy.

ITynxkt 2 nocraHoBnenus Ilnenyma BepxosHoro
Cyna P® ot 29 okrs6ps 2009 r. Ne 22 «O npakTu-
Ke NMPUMEHEHMs CyJaMM Mep TpecedeHHs B BUMC
3aKJIOYEHMs TMOJ CTPaxy, 3ajJora ¥ JOMallHEro
apecTa» yKa3hlBaeT, B YACTHOCTH, Ha TO, YTO I
peleHusi BONPOCa O BO3MOXKHOCTH NMPUMEHCHHUSA
MepHI NIpeceYeHNs B BUJIE 3aKIIIOYEHHUA MO CTPAXKY

e

10/103peBaeMOro, OOBMHAEMOrO B COBEPIIEHUH Npe-
CTYIJIEHUS CYLY HAJAJEXKHUT B KaXKIOM KOHKPETHOM
clly4ae MpOBEPATh 060CHOBARHOCME TIOLO3PEHAS &
MPUYACTHOCTH JIMLA K COBEPILCHHOMY MPECTYILaes
HHIO, 8 MOM Yucle OanHbie, yKazaHHbIe B CT. 91 VIIK
P® npuMeHHTEIBHO K OCHOBaHUSM 3a/1€pKAHEE
NI0J03PEBAEMOr0, 3 UMEHHO JaHHBIE O TOM, HTO.
60-nepevix, N0 NOJO3PEBACTCSA B COBEPIICHMNS
NPeCcTyNIeHus, 32 KOTOPOE MOXET OBITh HA3HAYEHS
NMUIIEHHE CBOOOMABI, 8 60-6MOPbLIX, HANTUIECCTBYER
XOT$ ObI OJIHO 13 TAKUX 0OCTOATENBCTB, Kak: 1) name
3aCTMTHYTO MPH COBEPIUEHMH NPECTYIVICHMS Ha%
HETOCPEACTBEHHO I10CIE €10 COBEPILIECHUS; 2) MOTEP=
MeBLINE WM OY4EBHALBI yKa3ajiy Ha JaHHOE JIMLIO Kax
Ha COBEpIIKBILEE NPECTYIUIEHHE; 3) Ha TULIE WK e18
onexze, P HEM WM B €ro xuuime Gynyr obna-
PYXEHBI SBHBIE CIE/(bl IPECTYIUIEHUS; 4) NMEIOTCR
uHble JaHHBIE, JAKOlIMEe OCHOBAHHE MONO3PECBATE
JIMLIO B COBEPIIEHNHU NPECTYIUIEHHUS, €CITH OHO: ) M-
TaNoCh CKPBIThCA; 0) HE HMEET MOCTOSHHOIO MECTE
JKUTEIBCTBA; B) HE YCTAHOBJIEHO, WK €CJIU NPOKy-~
POPOM, a TAKIKE CIIEA0BATENIEM UIIH JO3HABATENIEM &
COITacKa NPOKypOpa B Cy/ HANPABJIECHO XOfATaCTES
06 n3GpaHUy B OTHOIICHMHM YKa3aHHOTO JIMLIA MEPE
npecedeHus B BUE 3aKIIOYCHUS TIOJ CTPaXy.

Ha Ham B3/, 34€Ch pedb MOXKET HATH, B 4acT=
HOCTH, O CIEAYIOIUX JaHHBIX:

1) kamepa BUACOHAOMIONCHUA WM HHAd DIIEK-
TPOHHas TexHuKa 3adukcupoBana GakT COBEpLICHHS
NpecTynieHUs MIMEHHO HAHHBIM JIMLOM;

2) AaHHOE JIMLIO CaMO YKa3aJio Ha (hakKT coBepiie-
HHUS UM TTPECTyIUICHUS;

3) Ha MecTe COBEPLICHHUS IIPECTYILIEH!s OOHApy~
JKEHBI IBHBIE €70 ClIE/IBl — HallpUMEP, OCTaBICHHEE
AMEHHO AAHHBIM JIMLIOM OPYIHUs NPECTY IUICHHs WK
MHBIE NPHHAUIEXKABIINE EMY TIPEAMETEI;

4) maHHOE JIMLO CTPEMHUTCA MOKMHYTh MECTO
COBEpILEHHUS NPECTYIUICHHS.

[IpuBeneHHbIH MEPEeYeHb NaHHBIX BAKHO 3aKpe-
MUTH 3aKOHOJATENILHO (B OTKPBITOM MX BapHaHTE)
BHECS COOTBETCTBYIONIEE JOMONHEHHE B 4. 2 CT. 91
VIIK P®.

Yro xe KacaeTcs oOKMX OCHOBaHUH 1/s U30pa-
HHS MEpBI IPeceYeHus, ykazaHHBIX B cT. 97 YIIK PO,
TO MX, KaK NpeCTaBiseTcs, ObI10 OBl XKeNaTeIbHo:
a) NpeIBapuTh CCBUIKOHM Ha JOCTATOYHOCTDb Nepeo-
HayanbHbix (TO €CTh MOAJIEKAIUMX €ILE B IPOBEPKE)
JIOKA3aTeJIbCTB BUHBl OOBHHAEMOTO, IIO/I03PEBaEMOTD
B COBEPILIEHUM NIPECTYIUIEHUS; §) H3110XHTh B Horee
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KOHKPETH3UPOBAHHOM BUJIE, 3 UMEHHO B TakoM (Kyp-
CHBOM BBIIEJIEHBI IIPE/IIaraeéMble aBTOPOM JIOTIOJTHE-
HUS K TEKCTY 3aKOHa; CaM TEKCT 3aKOHA M3JIaraercs
C YYETOM €ro IIaBHOro cMbicia): «Jlo3HaBarens,
CJICIOBATEb, & TAKXKE Cy[ B MpEAesax NnpeaocTas-
JICHHBIX MM TMOJIHOMOYHii BripaBe U3bpaTh 0OBUHSE-
MOMY, MOA03PEBAEMOMY OJHY U3 Mep NpeceveHus,
npeaycMOTpeHHBIX HacToamuM Kopekcom, mpu
HaJIMYHMH TOCTATOYHBIX 71€PBOHAYGNbHBIX (TO €CTh
NOAJIeKAIMX €111e B IPOBEPKE) N0KA3ATENHCTB BUHEL
0OBHMHAEMOTO, N10/I03PEBAEMOT0 B COBEPILEHNH TIpe-
CTYIUICHMSI, @ TaKXKe €C/Id MMEIOTCS JOCTATOYHBIE
JI0Ka3aTebCTBa TOrO, YTO OTKa3 OT NMPUMEHEHMs
MepBl MPECEYEHHs C BBICOKON CTENEHbIO BEpOAT-
HOCTH MOXeT MPUBECTH K TOMY, 4TO OGBHHSEMBIi,
TTOA03PEBAEMBIi:

1) ckpoercs oT no3HaHMS, NpENBAPUTETLHOTO
CIENCTBHUS MJIM CYy/la, MO eCmb NOKUHem Mecmo
€80€20 NOCMOAHKHO20 HCUMENbCMEA UNU COBEPULUM
nobez u3-noo cmpadicu — ¢ NOCAEOVIOUUM B03MOIC-
HbIM Nepee30om 6 HeuzeecmHoe O/l NPABOOXPAHU-
menbHblX opeanos mecmo. Taxoe npeononoicerue
Mmodcem bvims cOeNano, Hanpumep, ¢ Y4emom mozo,
Ymo Juyo pacnonazaem 00CMamMoOYHbIMU 05 IMO20
cpedcmeamu, umeem pooOCmEeHHUKO8 3a zpanuyetl,
3a2PAHUYHbLIL NACNOPM, MOJCEM OAHHBIM OOKYMEH-
mom 6ecnpensmcmeeHHO 80CHONb306AMbCA,

2) MOXET MPOAOJKATE 3aHUMATECS MPECTYNHOM
HNEATENBHOCTRIO, MO ecmb U Oanbuie Co8epuiams
npecmynieHus — KaKk MUHUMYM, CHONb JCe ONACHbIE.
Taxoe npeononodicenue mooicem 6vims coenano, Ha-
npuMep, Ha MoM OCHOBAHUMU, YMO TUYO U PAHee cosep-
wano nooobHvie npecmynieHus, umeem CyOuUMocmn,
BbICKA3LIBANI0 COOMBEMCMEYIoOUjee HamepeHue;

3) MOXET yrpoxaTh CBUACTEIO, MHBIM Y4aCTHH-
KaMm yroJIOBHOTO CYAOIIPOM3BOACTBA, YHAYTOXUTE
A0Ka3aTenbCeTBa IMOO MHBEIM IyTEM BOCHPEISTCT-
BOBAaTh NIPOM3BOJACTBY MO YTOJIOBHOMY Aeiy. Takoe
npeononooicenue modicem boims COeNaHo ¢ yuemom
NPOSIGNEHHbBIX NPU COBEPULEHUY NPECMYNIIEHUS a2pec-
cuu, Hacunus, Oep30CMu, YUHUIMA UIU UHbLX NOO0O-
HbIX 06CMOoAMENnbCMe omA4aoujezo xapakmepa,

4) MOXKET MONBITATECS YKIOHUTHCA OT UCIONHE-
HHSl TIPUIOBOPA, M0 eCMb NONLIMAMbCS, Hanpumep,
pacmpamums Uiy CRPAMAmMs UMYWECME0, HA KO-
mopoe 6 nepcnexmuge modxcem 6vimb 006paujeHo
83bICKAHUE — 8 CIYYAE HAZHAYEHUA MAKOU Mepbl HaKa-
3aHUA, Kak KpynHolil wmpag. Takoe npeononosxcenue

Modicem Gblmb COENAHO € YUemoM, HANPUMEP, Mo2o,
YmMo 4ACMb UMYUecmed, KOmopsiM pacnolazano
OGHHOE IUYO, YJice NePeBeOeHO HA UMS POOCMEEH-
HUKO8, hapmHepoe no buznecy, npodaro, nodapexo,
pacmpauero...» (aajee — 1o TEKCTY 3aKOHa).

JloCTaToYHOCTh AOKA3aTeNIbCTB TOIO, YTO OTKa3
OT NPUMEHEHHUS MEPBI NIPECEYCHHS C BEICOKOH CTe-
TIEHBIO BEPOSITHOCTU MOXKET NPUBECTH K TOMY, 4TO
OOBUMHAEMBIH, MONO3PEBAEMBIil HE ONpaBiaeT OKa-
3aHHOTO €My JIOBEpHs, IPOBEPAETCH COOTBETCTBHEM
CJIOJKMBIIEHCS CUTYaLIMU YCIOBUSM 060CHOBAHHOTO
(normycTUMOro) pHckKa, NpeayCMOTPEHHEIMH cT. 41
YK PO. IIpeanonoxenue o NpaBHuibHOCTH NPUHU-
MaeMOro peieHHsI MOXKET HOCHTh HMEHHO BEPOATHO-
CTHBIH XapaKTep, HO CTEINIEHb BEPOATHOCTH JOMXKHA
OBITH B IaHHOM CJTy4ae JOCTaTOYHO BEICOKOH. T1pH-
HUMaIoUEe PELIEHHE AOKHOCTHOE JIMLIO JOJIKHO
6BITE Mmeepoo Yybexcoeno B TOM, MTO €r0 pPeHICHHE
(0 MpUMEHEHMH MepHI MpecevYeHuss UM 06 oTKaze
OT Hee) — eIMHCTBEHHO BepHOe. Besakue coMHeHus
B IAHHOM BOIpPOCE NOJKHBI TOJKOBATHCS B MOJIL3Y
NO03pEBAEMOr0, OOBHHAEMOTO.

B c1. 99 VIIK P® (o6cTosiTenbeTBa, yUUTHIBAEMbIE
TPy U30paHKK MEPBI NIPECEUEHHS) UCTIONB3YETCS Tep-
MHH «TSDKECTB» NIPECTYIIEHUSA, YTO HE MPEACTaBIs-
€TCH y/Ia4HBIM, ITOCKOJIbKY TaKOE CIIOBOYNOTpedIeHre
HCXOJUT U3 TOTO, YTO 6Ce MPECTYIUICHHS XapaKTepu-
3YIOTCS MAJCECMbIO, M Pa3HHLIA MEXKY HUMH 3aKIIIO-
4aeTCs JIMLIbL B TOM, YTO Y HUX — PA3NUUHAA CIMeNneHb
MANCECMU, & 3HATUT BCE OHH, TaK WIHM WHave (B Tl
WY MHOM Mepe), mackue. [losTomy nonaraem, uto
CIIOBOCOYETAHUE (TAKECTH NMPECTYILIEHHA» (KaK B
JaHHOM, TaK U B IPyrMX YTONOBHO-TPOLECCYaNbHBIX
HOpMaX, Ile OHO BCTpeYaeTcs) LenecoobpasHo 3ame-
HUTH YCTOABUIMMCS B YTOJIOBHOM 3aKOHO/JaTeIbCTRE
(B TOM YMCJIE IPUMEHHTENBHO K COOTBETCTBYIOIMM
CllyuasM) CIOBOCOYETAHHEM «XApaKTEP M CTENeHb
O6IECTBEHHOM OMACHOCTH.

(npooonoicenue cneoyem)
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