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AHAAU3 IOPUCAUKLUOHHBIX
U CAEACTBEHHBIX (PYHKUMN

B KOHTEKCTE
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KOBTYH HHKOJIAH HUKOJIAEBHY,
npogheccop Kaghedpsi y204068H020 NPpasa u y201068H020 npoyecca
Hauuonaibhozo uccaedosameabckozo yHusepcumema
«Boicuasn wxoaa sxonomuxu» — Huxwcnuii Hoseopod,

doxmop 1opuduecKux Hayx, npogeccop

Teopuu yroJioBHO-NpoLeCCYaTbHOM HAayKH 10CTaToy-
HO M3BECTHBI AMCKYCCHH O He0OXOOIMMOCTH BBEACHHS B YTO-
JIOBHOE cynonpon3soacTo Poccum QuUrypsl crieliMain3npo-
BaHHOTO CJIeACTBEHHOTO cyabk'. [TOBTOPATECA B OCHOBHBIX
MOMEHTAX 3TOi AUCKYCCHH He MpeaMeT JaHHOM paboThl, Mo-
CKOJIbKY BCET/Ia €CTh BO3MOXKHOCTb 00pPaTUTHCH K AHATH3Y T10-
3ULIMIA HEMOCPEACTBEHHO aBTOPOB — (DUTYPaHTOB 3TOH JHC-
KYCCHH, a He K MX napacpasy, OKpalieHHOMY CyObeKTUBHBIM
BOCTIPHSITHEM TOTO WJIM MHOTO Mccnenosatens. B maHHo#
CBSI3M HOBOE ODpallieHHe K HasHa4eHUIO U (DYHKLMAM Clied-
CTBEHHOTO CYIbH BbI3BaHO CYry0o yTHIMTapHBIMM coobpa-
KeHusIMH. BBuay siBHO 0003HaYeHHOW 3aHHTEPECOBAHHOCTH
BBICILIMX BJIACTHBIX CTPYKTYD B IaHHOM (PUIypaHTe MpaBoOBbIX
OTHOILIEHWIT MPOGIEMbI CTPYKTYPHOM OpraHU3alMK JesTe/b-
HOCTH CNIEICTBEHHOTO CYIbH, €ro GyHKLMHA U MOTHOMOYHI B
YIOJIOBHOM cyornpoun3ssoacTse Poccun, Kak npeacTaBisieTcs,
NepewTd U3 00JacTH JOKTPUHATBHBIX JUCKYCCHI B 06/1aCTh
MpaKTHYECKYIO, 3aKOHOTBOpYecKylo. Bo BesikoM ciyuae, BH-
JIMMO, TaK JODKHBI OBITh OLEHEHbI BBICTYTUIEHMS BBICIIHX
JIOJDKHOCTHBIX JIMLL UCTIOTHUTEIbHON BIACTH U CyIeOHON CH-
crembl Poccun, ca3aHHble ¢ obcyxneHrneM (QyHKUMIA naH-
Horo ¢urypaHTa, o3BydeHHbIe Ha VIII BeepoccuiickoM cbes-
Jie Cyzeit, cocTosBlLeMcs B Aekaope 2012 r?

EcrecTBeHHO, BO3HHWKJIM BOMPOCH O BEKTOPaX Tpsiay-
MX pechopM M TeX Moy ANTETEHEIX MOTHBAX, KOTophIe cdop-
MHPOBATH CTOMb SICHO 0003HAYEHHBIH BIACTHBIA UHTEPEC K
AHOHCUpYeMOMY CyObeKTy; TeM GoJiee 4TO YTONIOBHOMY CY-
nonpou3eoncTBy Poccuu B 11e710M M3BECTHBI IOPHCAMKLIN-
- OHHBIE (DYHKIIMH, KOTOPBIMH TUTAHUPYETCS «HaleaUTh» (u-
TYPY CHEeLMATH3UPOBAHHOTO CIENCTBEHHOTO cyabH. Peus,
10 CyTH, 06 OmnepaTHBHOM CyIeOHOM KOHTpOJIe®, KOTOPbINA B
NEeHCTBYIOLIEM YTONOBHOM CynornpousBoacTse Poccun no-
CTATOYHO anmpoOMPOBAaH, M PeATH3YeTCs Yepe3 MpoLeCcCyalb-
Hble (POPMBI, KOHLENTYATbHO ONPEe/IeHHbIE TTONOXEHUAMU
ct. 108, 125, 165 YIIK P®. Cronb 1IMPOKO aHOHCHPOBAHHBIIN
(Ha MmomeHT BBeAeHKs B Aeiictre YIIK P® 2001 r) B kave-
CTBE HE3aBUCHMOi, JeiicTBeHHOM M 3(deKTHBHON npouec-
CyalbHOM rapaHTH obecrieyeHus] MHTEPECOB M MpaB 3aMH-
TepecOBaHHBIX JIML, YKa3aHHBIN CyIeOHBIH KOHTPO/Ib, KaK
pe3loMUpYeTCS B POCCHICKON yroloBHO-NpOLIECCYanbHON
INOKTpHHE, (haKTHYeCKH He OTpaBian CBOEro Ha3HayeHHs "
He obecrnieunBas peaibHOH 3alllMTEl MHTEPECOB M 1IpaB 3a-

HMHTEPECOBAHHBIX JIML (YYaCTHMKOB Ipoliecca), CylbH, pea-
JIM3YIOIIME YKa3aHHBIN CyNeOHBIN KOHTPOMb, 1O CYTH, dop-
MaJTbHO «IUITAMMYIOT» XOJaTauCcTBa CJIEACTBEHHBIX OPraHOB
O MPUMEHEHHUU MEP MPOLECCYATBHOTO TIPUHYXIECHHS HITH
O TMPOU3BOJCTBE CJIENCTBEHHBIX AEHCTBHIi, OrpaHUYMBalO-
IIMX KOHCTUTYIIHOHHBIE MpaBa i cBoGoIbI THYHOCTH (CT. 108,
ct. 165 YIIK P®). He rapantupyer addeKTHBHOCTH cyneb-
HOM 3alIMTHl ¥ 00XaNoBaHWE 3aWHTEPECOBAHHBIMYU JIMLIAMH
B CyI JECHCTBHI M pELIeHHUH CIEACTBEHHBIX OPraHoOB H IPO-
Kypopa, yperyaupoBaHHoe 1o npaswiam ct. 125 YITIK PO.
Jlosozbl, npuMepsbl U 06001IAI0NINE CTATHCTHYECKHE JaH-
Hble, 00BEKTHBHO CBHIETENLCTBYIOLIME 006 060CHOBAHHOCTH
1 (haKTHYECKOH MOBCEMECTHOCTH 03BYYEHHBIX (BBILIE) SIBIIE-
HMH, 1O CYTH, CTATTU ONpENesIIOIIUMH MTPH XapaKTepPUCTHKE
3TOrO HamparleHHsl CyIeOHON AeSTeTbHOCTH B POCCHICKOM
YTOMOBHO-TIPOLIECCYATBHOM AOKTpUHE. [JlocTaToyHOo npoaHa-
JIM3UPOBAHBI X OCHOBHBIE TPHYMHBI YKA3aHHOTO MOJIOKEHMUS
IeJ1, YTO, TI0 Maee, U30ap/sgeT HaC OT HEHYXHLIX MOBTOPOB B
3TUX MOMEHTAX.

CroxuBleecss HEraTHBHOE TOJOXEHHWE aen B obia-
CTH OMNEpPaTHBHOM CyAeOHOI 3alllUThI, BUAUMO, PU3BaH MC-
NpPaBUTh AHOHCHPYEMBIN CIeICTBEHHBIH cyabsl. YkazaHHoOe,
No Maee, BO3MOXHO. OIHAKO MCKITIOYUTENBHO B TOW CHTY-
alMH, KOrJa aHOHCHPYeMBIi cyObeKT, BO-NepBbIX, Oyaer
CTPYKTYPHO M OPraHM3allMOHHO BBIBEIEH W3 00IIEH cHcTe-
MBI CYIOB 0OLLEH IOPUCIUKIIHM, HAYHET (DYHKIIMOHUPOBATE
B Ka4yecTBe MOTMHHO HEe3aBHCHMMOM M BIACTHOM CTPYKTY-
pbi’. Bo-BTOpBIX, KOTJIa €10 IOPUCIUKLIMOHHBIE DyHKIMKU Oy-
JIYT HATOJHEHB! AeHCTBUTENbHO 3(PPEKTHBHBIMU MOTHOMO-
YHSIMH TI0 peaTu3alMK ONEePaTUBHOIO Cyae6HOro KOHTPOJIs
3a ICHCTBUAMM M PEILICHUAMH CEJCTBEHHBIX OPTaHOB H TPo-
Kypopa; KOT/a LIeJTbI0 MOBCEAHEBHOM NMPAKTHYECKOM NeATe -
HOCTH CTaHeT He «ob1ee ne10» 6opuObl ¢ MPECTYNHOCTBIO, d
HMEHHO obecreyeHre MHTEPECOB, KOHCTUTYLIMOHHBIX Tpas
U cBobos MuHOCTH. B-TpeThHx, Koraa peaibHo GymeT obe-
Cre4yeHa MaTepualibHasi, KaapoBas, BIacTHAas COCTABIAIO-
[IM€ aBTOHOMHOTO (DYHKUMOHUPOBAHUS JAHHOW CTPYKTY-
PBI, MPHU3BaHHOM 3aHATH BECOMOE MECTO B CUCTEME CAEPXKEK
M TIPOTUBOBECOB BIACTH cyaeOHOM, OOBMHUTEIBHOM, Cliell-
CTBEHHOI. B naHHoi cBsA3M, NpH pa3paboTKe U BHEAPEHUU
TPSUOYLLIMX HOPMaTUBHBIX HOBEJLT, BAIUMO, HAIO PUHATH BO
BHUMAaHHE TOT HOPMATUBHBIA M MPAKTUYECKHUH OTIBIT, KOTO-
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YIK YKPAUHBI

Pblii HapaboTaH NPUMEHMTENBHO K PerlaMeHTalMK (yHKUMIA
1 CTPYKTYPHOI OpraHM3alMH JeATeIbHOCTH UCCEyeMoro
cyObeKTa MpaBOBbIX OTHOLIEHUH B CTPaHAX C aHAIOTMYHOM
CUCTEMO# npaBa W ycTpoiicTBa cynoB. OnpeneneHHblid WH-
Tepec B 9TOM OTHOLICHHH MpeACTaBiseT (Urypa crienmant-
3MPOBAHHOIO CNIEACTBEHHOTO cyby 1o HoBomy YTIK Vikpa-
HHBI®, (DYHKIIMH ¥ TIOJTHOMOYHSI KOTOPOTO IMpPEIaraercs
I1OIBEPrHYTh AHANTU3Y.

OroBopUMcsi: CTPYKTYPHO CJIEICTBCHHBII Cy/ibs YKpau-
HbI HE BBIBEIEH M3 CHCTEMbI CYIOB OOIIEH IOPHCIUKIIMHA H,
COOTBETCTBEHHO, B Ka4€CTBE ABTOHOMHOM BIIACTHOM CTPYK-
Typbl He (DYHKUMOHMPYeET. SBissCh cyibeH NepBoi MHCTaH-
LIMH, OH M30MpaeTcs Ha NOJDKHOCTh ODIIMM cobpaHueM cy-
ne manHoro cyaa (n. 18 u. 1 et 3 VITK Ykpaumsi)’; npu a1om
JAKOH HE ONpenessieT HH CPOK ero MoJHOMOYWI, HU MPUH-
LIMITHATBHBIX YCTIOBHA TSl BHECEHHS (PUTYPBI TOTO MJTH MHO-
IO KaHIKIaTa Ha TOJOCOBAHME, HU CaM MOPSIOK IoJIocoBa-
Hus. Mo cMbicity 3aK0oHa He 0CBODOXIAETCS AAHHBIN CYOBEKT
1 OT OTIIPABJIEHHS TIPABOCYNS B KAYECTBE CY/IbU N1EPBOM HH-
craHiMy. COOTBETCTBEHHO, B COCTABE CY/1a MOXET ObITh OJIMH
WIH HECKOJIbKO (M30paHHbIX) CNeACTBeHHBIX cyneid. Tocne-
JIOBATEIbHOCTh peali3allid MU COOCTBEHHO (DYHKLIMH Cy-
N1eOHOTO KOHTPOJISI ONPEAE/ISIeTCs MOCPEACTBOM aBTOMATH-
3UPOBAHHOI CHUCTEMBI IOKyMeHToobopoTa cyaa (ct. 35 VIIK
VkpauHsl). Hapyuienue ycTaHOBIEHHBIX Npasui otbopa —
De3yc/ioBHOE OCHOBAHME JUIA OTBOJA CJIEICTBEHHOTO CYIbH
(1. 5u. 1 ct. 75 YIIK YkpauHsi); pH 3T0M OCHOBaHHSI OTBO-
Jla OIIEHHUBAIOTCS IPYTMM CYAbeH cyla NepBoi MHCTAHLIMH,
KOTOPBIH NMpe3loMUpyeTcst DeCnpUCTPaCTHBIM, MOCKOJIBKY OH
TaK Xe onpeneneH B nopsake ct. 35 VIIK Ykpaunel. Cucre-
MOI YKa3aHHBIX IPaBHJI 3aKOHOATE]Ib, 110 WIEE, PE3IOMHUPY-
€T He3aBUCHMOCTb M BecrpucTpacTHOCTh HOCHTENS (DYHKIMK
CMeNMATH3UPOBAHHOIO CyIeOHOTO KOHTpOJs, I(deKTHB-
HOCTb YCTAHOBJIEHHO# cucTeMbl rapanTuid. [1pu aToMm, npas-
/12, HE MOSACHAETCS, HACKOJIBKO YKa3aHHOE peanbHO BO3-
MOXHO B OHO- MJTH JIBYXCOCTaBHBIX CyAaX, rae «BblOOpbI»
1 «aBTOMaTH3MPOBAHHOE ONpeaeieHue» HecnpUCcTPacTHOTO
C/IEJICTBEHHOTO CYIbM Ul paspellieHus] KOHKPETHOTO CTiopa
CTOPOH BO MHOTOM OOBEKTHBHMPYETCS B JIETAILHYIO H, 100a-
BHM, TIPAKTHYECKH HerpeoaomuMyo gukimio. CoMHUTENb-
HOM BUIMTCA W MOUTHHHAS HE3aBUCHMOCTD, 8 PABHO «BJIACT-
HOCTB» CJIEJICTBEHHOTO CYIbH, KOTOPbIH M OPraHHW3allMOHHO,
¥ MATEPHATLHO, M BO MHOTOM NPOLIECCYATbHO BKIIKOYEH B 00-
1M COCTaB CyJei MepBOi MHCTAHLIMM, CBA3aH C HUMH 00-
ILIHOCTBIO IESATETbHOCTH M MTOTOBOM cTaToT4eTHOCTH. B nan-
HOW CBA3W ONTHMAIbLHBIM (HAM) BUIMTCS BCE X€ MOPSIOK,
[IPU KOTOPOM B CYAOYCTPOHCTBEHHOM IUIAHE CJIECTBEHHBIN
CyIbsi H3HAYATBHO NMPU3BaH (PYHKIIMOHUPOBATH B Ka4ecTBe
ABTOHOMHOTO HOCHTEJIS! CYIeOHBIX (DYHKIMIt®.

HecosceM TouHOONpeaesieH YTOJI0BHO-TPOLIECCYATbHBIM
3aKOHOM M BOIPOC O (hYHKIIMSIX CNIEACTBEHHOIO CyIbU YKpa-
uHbL Iyskr 18 4. 1 et 3 VIIK Ykpaunsi, no unee, onHo3Ha-
YeH B 3TOM BOTIPOCE, YKa3bIBasl, YTO K MOJTHOMOYMSIM yKa3aH-
HOro cyOBbeKTa OTHOCHTCH MCKIIIOYMTEIBHO OCYLIECTRIECHHE
(hyHKLIMM cyIeOHOro KOHTpOIs 3a cOOMONEHUEM NPaB, CBO-
B0 ¥ MHTEPECOB JIHIL B YroJoBHOM npou3ssoacTse. KOpuc-

JMKIIMOHHBII XapakTep YKa3aHHOH (DYHKIINH, TOJIaraeM, He
MOXET ObITh MpeaMeToM JMcKyccuii. Paspewas no cyue-
CTBY (SIBHBII WIM MOTEHUMANBLHBIIN) CIIOP MEXIY y4aCTHHKA-
MM TPABOBBIX OTHOILEHMH, C/IEACTBEHHbIN CY/Ibsl HE CAHKIIM-
OHMPYET Pa3TMUYHOTO POJA XOAATAHCTBA, 4 MMEHHO BEpPIINT
MpaBoCyI1e, MOCTAHOBIISET aKThl CyieOHOM BIacTH — 00s13a-
TeJIbHbIE K UCTIOJTHEHHUIO W 00ecrieYeHHbIE TIPUHYIMTEILHOI
cuoii. TlonpobHee K CyTH yKa3aHHBIX aKTOB MbI 0OpaTUM-
cs B nanbHeinieM. [Toka Xe ykaxeM, 4To KpOME FOPHCIHK-
IIMOHHBIX K MOJIHOMOYMSM CJIECTBEHHOIO CY/IbU OTHECEHBI
1 SIBHO clieficTBeHHBIe (hyHkumu. 06 310M, K NpuMepy, CBU-
netenbeTBYOT HopMBl cT. 225 YIIK Ykpaunsl. CornacHo mno-
CIEIHWM B MCKJTIOYMTENBHBIX CIYYasX CICACTBEHHBIH CyIbs
YkpauHsl npu3BaH K o0ecneueHHIO I0KA3aTeNIbCTE Ha I0CY-
nebHoM artane paccnenosanus. K npumepy, npusHas 060-
CHOBAHHBIM X0IATAHCTBO CTOPOHBI O JIONpPOCE B CyICOHOM
3acelaHUM CBUIETENISI, MOTepHeBLIero, nojay4eHne nokasa-
HUH OT KOTOPBIX MOXET OKA3aThCsl HEBO3MOXHBIM TPH pac-
CMOTPEHHHU W paspellieHH! [eNa 1o NepBoi MHCTAHLIMH,
CJIEICTBEHHBII Cy/Ibsl 1O MPaBMIaM IOTpoca B cynebHOM 3a-
celaHuu odecneymBaeT (PUKCaLMIO M NPOLIECCYAILHYIO JIETH-
THUMHOCTb TTOJIYYEHHBIX TOKA3aHWI Ui Oyayliero paccmo-
TPEHWS W pa3pelneHus aena no cymectsy’. Ipy Hamwunm (Ha
JIAHHBI MOMEHT) CTOPOH B JI0CY/IEOHOM TIPOM3BOJICTBE Cllel-
CTBEHHBIH Cyabs 00si3aH 0becrneyuTh UX HEMOCPEACTBEH-
HOE yJacTHe, KaK B YKa3aHHOM 3aCelaHUM, TaK U B NPAMOM
M NEPEeKPECTHOM Jonpoce AonpaunsaeMsix aui. Hopmsl
ct. 232 VIIK YkpauHbl NOTIOJHUTENBHO YKA3bIBAIOT HA TO,
YTO, 110 CYTH, B TOM X€ IPOLIECCYANILHOM TMOPSAIKE MOXHO
OCYILIECTBHThL OTIO3HAHHE — KaK CJIEJCTBEHHOE ICHCTBHE; OHU
KE PeriaMeHTHPYIOT YCJIOBHS PealM3allii YKa3aHHOM Jies-
TENBHOCTH B PEXHUME BUICOKOH(MEPEHIIMH (IMCTAHLIHOHHOE
paccnenoBaHue'’).

Hopwmsi YITIK P®, cesizaHHble ¢ OnepaTuBHBIM cyne0-
HBIM KOHTPOJIEM WM TIPOW3BOJCTBOM IIPEBAPHTENBHOTO
pacclieloBaHusi, B PUHLIMIE HE UMEIOT MOoJ0oOHBIX aHaNO-
ros. B naHHO#M CBSI31 onpee/ieHHbIE NOSCHEHMS K CYTH W Ha-
3HAYEHMIO YKA3aHHOM AEATeTbHOCTH CJIENCTBEHHOIO CYIbH
BUASATCS, K MIPUMEPY, B YTOJIOBHO-TIPOIIECCYATTbHOM 3aKOHO-
narenberBe [epmannu. Hemenkuii yaactkosbiii cynbst (OPT,
ABcTpHst), KaK cripaBenuBo ykasbiBaeT A.B. CmupHog, nipe-
XIe BCero, cylbsi-no3HaBatesb. [JiaBHas ero 3amada — mpo-
W3BOJICTBO CNEACTBEHHBIX JACHCTBHIA, MPU3BAHHbIX K obecne-
yeHuIo nokaszatenbcTs'!. [locpencTBoM BhillieMCCIERYEMBIX
AHAJIOTOB YKA3aHHBIN CY/Ibsl HEMOCPEACTBEHHO YYaCTBYET B
JIOKA3bIBAHWH, BHOCS B HETO 3JIEMEHT COCTS3aTeIbHOCTH M
37IEMEHT JIOCTOBEPHOCTH CYAeOHBIX JOKa3aTebeTB. Bo MHO-
TOM peaM3alus YKa3aHHOH (yHKIMW HaMpaB/ieHa U K MH-
HUMM341LMH BO3MOXHBIX KOH(UIMKTOB MEX/y CTOPOHAMM B
cylie TepBOi HHCTAHLIMHM, JOCTATOYHO CYOBEKTHBHO TPaKTY-
IOLMMH TIPABO Cy/AA HA OIJIAlLIEHUE PAHEee MOIYYEHHBIX CBU-
JIETEJTLCKUX MOKA3aHMI. YUnThIBasi, HACKOJIBLKO MPODIeMHOM
(s cyza ¥ CTOPOH) B YTOJIOBHOM cyonpou3ssoacTee Poccun
SBNSIETCS NPAKTHKA MPHMEHEHHs B Cy/Ie NepBOil MHCTAHIIMH
HOpM cT. 276 1 281 YIIK P®, nonaraem, 4To aHaNOrH HCce-
JTyeMBbIX TMOJTHOMOUYMi MOTJTH OBITh YPEryJIMPOBaHbI M NIPUME-
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HUTEIBHO K POCCHHCKOMY MPOLIECCY AOKa3bIBAHMSA Ha J0CY-
JieOHOM 3Tare MPOU3BOACTEA 110 JENTY.

He coBcem ACHO M TO, K KAKMM MMEHHO (HOpMCIMKIIN-
OHHBIM WIH CNIE[ICTBEHHBIM) (DYHKIIMSAM CIIeyeT OTHECTH Je-
SATENILHOCTD CNEACTBEHHOTO CyIbM YKPauHbl, CBA3aHHYIO C
YCTAHOBJIEHHEM CPOKA 03HAKOMJIEHHS C MaTepHaiaMy Jie-
14, OKOHYeHHOTo paccnenosanueM (4. 10 ct. 290 YTIK Ykpa-
WHBI), WK C pa3pellieHreM OTBOIOB, 3asBJACHHEIX Ha J0CY-
JIeOGHOM ATane yroioBHoro npoussozacTea (4. 2 ct. 81 YIIK
VKpauHbl). AHAIOTH MEPBOT0 OTYACTH U3BECTHBI YTOJIOBHO-
My cymomnpoussonctBy Poccun (4. 3 cr. 217 YIIK P®), rae
MonoOHbIH, MO CyTH, KOH(IHKT CIEACTBEHHBIX OPraHOB U
CTOPOHBI 3aIMTHI, TIO CYTH MaHKUPYIOIIEH CBOMMM MpaBa-
MH, paspelraercs no rnpaswiam ct. 125 YIIK P®. Bropoe, B
OTVIMYME OT M3BECTHBIX POCCHIUCKMX aHAIOrOB, HECOMHEH-
Hoe poctouHcTBO YITK YKpauHbl, MOCKOIBKY CIIOP CTOPOH
OTHOCHTE/IbHO HAJIMYMA OCHOBaHMIt OTBOIA (clemoBaTesns,
MTPOKYPOpA...) pelliaeTcss He Ky/TyapHO, a OpraHoM cyneGHO#i
BJIACTH M 10 TipaBmyiaM cyneGHoro 3aceqanus. KOpucaukum-
OHHBII XapakTep pa3pelieHHs, KaK MepBoro, Tak ¥ BTOpOro
Ccriopa CTOpOH NpeficTaBlsgeTcst oueBHAHbIM. [Tonaraem, cnpa-
BEUTMBO H TO, 4TO B IU1aHe IHddepeHLIHalMK YKa3aHHOE Ha-
npaBJjieHue AeATebHOCTH CJIEICTBEHHOTO CYIbH NOJDKHO
OBIT OTHECEHO K HHCTHTYTY CyneGHOro paspeileHus Xanob u
XOIaTaiiCTB 3aMHTepeCcOBAaHHBIX TMIL. Poccuiickue u ykpauH-
CKHM€ aHaJIOTH JJaHHOTO MHCTHTYTa COOTBETCTBEHHO OMpese-
JieHbl Hopmami cr. 125 YITK P® u massr 26 YITK YkpauHsl.

Kax u B neiicTByromiem poccuiickoM aHanore YTIK Ykpa-
HHBI, B KAYeCTBE OTHOCHTETBHO CAMOCTOATEIBHBIX BbIIE/IAET
TPH BUza (mpoueccyatbHble (hOPMbI) peaTv3alivy IOPUCIUK-
LIMOHHBIX (YHKUMH CIEACTBEHHOTO CYIbH:

— cyneOHBI KOHTPOJTH 32 TPUMEHEHHEM Mep obecrieye-
Hus yrosioBHoro npomspozacTsa (pasnesn 11 YIIK Ykpaunsi).
KoHBeHLIMOHAIBHO POCCHICKWIA aHATIOT YKA3aHHO#M JesTe/b-
HocTH — HopMaI cT. 108 VIIK PO;

— cyneOHbIA KOHTPOJIb 33 MPOM3BOACTBOM ClEACTBEH-
HBIX [eHCTBHI, OrPaHMYMBAIOIINX KOHCTUTYLIMOHHBIE TIpa-
Ba M cBobomBl aMuHOCTH (cT. 233, 234-236, 4. 5 ct. 240,
cT. 242244, 245 VIIK Ykpaunsi). B poccuiickoM yrosnos-
HOM Tipolecce 3T1a opma cyneOHOTO KOHTPOJIS peannusy-
ercst nocpenctsoM Hopum ctr. 165 VITIK P®. ITonaraem, yro
KOHBEHIIMOHANIBHO K 3TO# e (hopme Do/mKkeH ObITh OTHECEH
IOPUCAMKIIMOHHBIN CyneOHbIi KOHTPOJb 32 TPOM3BOACTBOM
HErNacHbIX CIEACTBEHHBIX (PO3BICKHBIX) AeHCTBHIH (rna-
Ba 21 VIIK Vkpaunsl). B poccuitckoii HOpMaTHBHO# Tpamu-
LIMM yKa3aHHast ¢opMa cyneGHOro KOHTpOJIs, KaK CBA3aHHas
C BTOpXeHHeM B cepy OXpaHbl TOCYIAPCTBEHHOM TalHbI, —
CHHTE3 HOpM CT. 165 m 4. 3 ct. 31 VIIK PO;

— cyaeOHBII KOHTPOJIb, CBA3aHHBIN C pa3pellieHHeM Xa-
J100 3aMHTEePECOBAHHBIX JIMLL Ha MPOLIECCYabHbIE AEHCTBUA
W pelLleHns CJIEICTBEHHBIX OPraHOB M MpoKypopa (rnasa 26
VIIK Vkpaunsi). Poccuiickuii ananor ykasaHHO#M (oOpMBI,
KaK ye OTMeyanoch, B HopMax cT. 125 YITK PO,

Ha 3ToM KOHBeHUHOHANBHOE TOXIECTBO MEXIY poc-
CHICKMM M YKPaWHCKMM aHAJIOTOM, 10 CYTH, 3aKaHYMBaeT-
s, IOCKOJNBKY IOPUCAMKIIMOHHBIE TIOTHOMOYMS CJIEICTBEH-

HOTO CyIbM YKpPauHbl He MOTYT ObITh MOCTAB/IEHBI HU B KAK0OE
CpaBHEHHE C JeATeIbHOCTBIO U HTOTOBBIMM aKTaMH POCCHI-
CKMX Cyeil, pealu3yIoluX ONepaTUBHLIN CyaeOHBINH KOH-
Tponb. M meno gaxe He B TOM, YTO MPaKTHYECKH Jiobast U3
Mep obecrniedeHHs YTOJIOBHOTO TMPOU3BOACTBA MTPUMEHSAETCS
HUCKTIOYMTENILHO MO TIOCTAHOBICHHIO CEICTBEHHOIO CYABH,
a caM MepeyeHb YKa3aHHBIX MEp KyJa Kak ONTHMAaJIbHEE [Uis
obecriedyeHKs pe3yIETATHBHOCTH JAHHOTO MPON3BOACTBA (4. 2
ct. 131 VIIK VYkpaunsi)". KapauHaibHoe OTIIHYKE B TOM, YTO
YKPaMHCKHIA 3aKOHOATe b B IPUHIIMITE MCKITIOUIIT U3 ceps
MPaKTHYECKOM AEATENIBHOCTH CIEACTBEHHOIO CYIbH, BO MHO-
rOM HamyMaHHYI0, TIpo6aeMy BHYTPEHHEH MpeapelieHHO-
CTH BBIBOIA O BAHOBHOCTH TO03peBaeMoro (0OBHHIEMOT0),
aK00bl opMHpyeMoro y cyObeKTa KOHTPOJS B pe3yjabkraTe
MPOBEPKH U OLIEHKH IOPHAMYECKHMX M (DAKTHYECKMX OCHOBA-
HUIA 15 38KOHHOTO M 0O0CHOBaHHOTO MPUMEHEHHS MeP TIPO-
LiecCyanbHOTO NMPUHYXIeHHs. B To BpeMsi Kak poccuiicKue
CYIbH THATIEKTUYECKM U3YYaii M MPUMEHSITH M3BECTHBIE I10-
craHorneHua [TneHyma, cornacHO KOTOPBIM CYIbsl, C OTHOM
CTOPOHBI, OBLI a priori He BIpaBe BXOAWTD B OLIEHKY J10Ka3aH-
HOCTH 00BMHEHMs'; C IpYroi CTOPOHBI, 6L MPOCTO 00si3aH
MOMHHTE O TOM, YTO HUIHYHME 0O0CHOBAHHOTO MOJ03PEHNUA —
OJIHO M3 M3HAYATBHO HEOOXOMUMBIX YCIOBHIA U1 3aKOHHOTO
1 060CHOBAaHHOIO 32K/TI0YEHU MO CTPAXY'?, ClleNCTBEHHBII
cynbs YKpauHBI HEMOCPEACTBEHHO B CHITY 3aKOHa 00s3aH
OLICHHTDb M MPOBEPHTH JOKA3aHHOCTh HHKPUMHHHUPYEMO-
10 TIOAO3PEHHUS M NMPHYACTHOCTD K HEMY (DMIypaHTa, B OTHO-
LIEHWH KOTOPOTO PELIAeTcs BOMPOC O MPUMEHEHHH Mep 0be-
CrieYeHHUs YTOJIOBHOTO nmpou3BoncTea (4. 2 et 177, m. 1 4. 1
ct. 178, 1. 24. 1 c. 196 YIIK Ykpaunsi). OTcyTcTBHE YKa3aH-
HOM YOeXIEHHOCTH, HAMIPOTHB, B MPHHLIMIE HE MO3BOJSIET
B/IACTHOMY CYOBEKTY KOHTPOJISI TTOCTAHOBUTH aKT O HATMYUH
OCHOBAHMH Uil OTPaHUYEHUS TpaB M CBODOI YYaCTHUKOB
npouecca (4. 4 ct. cT. 189 VIIK Ykpaunsi).

MeTonon0rHYecK TOYHO pellieH YKPAMHCKUM 3aKOHO-
JlaTesieM M BEChbMa KOJUTM3MOHHBIH BOIPOC O MPE0InIMaIb-
HOIi CHJe BBIBOIOB M aKTOB CJIEACTBEHHOTO CY/IBM IUIS Cyaa,
paccMaTpHBAOLIEro Ae10 1o nepBoit uHcTaHuMu. [lo Hop-
MmaM cT. 198 YTIK YkpauHbl: BhIpaXeHHbIE B [TOCTAHOBIEHUN
CNIEACTBEHHOTO CYIbH BBIBOIBI OTHOCHTEIBHO TIOOBIX 00CTO-
ATELCTB, KOTOPhIE KAcaloTcs MON03peHus, 00BMHEHHs (ero
(hakTHyeckoii nokaszaHHocTH. — H.K.) He UMEIOT Iperonu-
LMATEHOTO 3HAUYEHUS [UTS CyaIa BO BpeMsi cyebHoTro pa3dupa-
TEABLCTBA W [UTS ClIeIOBATelIs WM MPOKYPOpa BO BPeMs 3TO-
ro WIM JPYroro yrojlOBHOIO Mpou3BoAcTB. TakuM obpasom,
COCTAB/IAS MPEAMET MCKITIOUYHTENBHO BHYTPEHHETO yoexe-
HMS CJICACTBEHHOTO CyibU, chopMHpPOBaHHOTO Ha Gecnpu-
CTPacTHOM ¥ HE3aBMCHMMOM OLIEHKE MCCJIEI0BAaHHBIX B XOJIe
cyneOHOro 3acefaHus 10Ka3aTe/IbCTB, Ha3BAHHBIE BHIBOIbI B
MPUHLIKIE HE OTPaHUYMBAIOT (HE «ITPeApeLaloT») CaMOCTOs -
TEJIbHBIX CYOBEKTOB I0KA3BIBAHUS HU B [PEAMETE MO3HAHMS,
HH B €r0 MTOTOBBIX BBIBOJAX, HU B CPEICTBAX MO3HABATE/Ib-
HOW JIeATeNbHOCTH.

HopmarusHo ycranosnenst B YITK Ykpaunb! u orpaHu-
YeHMs K CyObekTUBHOMY (hakTHYECKM He OrpaHUYEeHHOMY B
POCCHHCKHX MpoLieccyaibHbIX yenosusax. — H.K.) npumene-
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HMIO K MOI03peBAEMBIM TAKON MEPHBI MPEeceYeHns, Kak coziep-
xaHue rmox crpaxei (4. 3 ct. 183 YTIK Ykpaunsi). Paspemias
XOJIaTaCTBO CJIECTBEHHBIX OPraHOB M IPOKYPOpa O MpUMe-
HEHMH YKA3aHHOW MEphI, CJIEACTBEHHBIN CYIbsl, YIOBIETBO-
psisi XOIATaUCTBO, OOHOBPEMEHHO 00s3aH ONpeneuTh pas-
Mep 3aJI0ra, JOCTATOYHBIH sl obecredeHus BBIMOJIHEHUs
Moa03peBaeMbIM 003aHHOCTEM, MPEIYCMOTPEHHBIX 3aKO0-
HoM'®, C MOMeHTa BHECEHMSI 3aJI0ra M0I03PEBAEMbIil HEME/I-
JIEHHO OCBODOXAAETCS M3-TIO CTPAXH M CYMTACTCH TAKUM, K
KOTOpPOMY TIpMMEHEeHa Mepa MpeceveHusl B BUIe 3amora (4. 4
ct. 202 YIIK Ykpaunsi). B utore nocpeacTeoM yKazaHHOM
HOPMBI COXPAHAIOTCS CEMENHBIE, TPYIO0BbIC U HHbIE COLIUATb-
Hble CBSI3M TOI03PEBAEMOro, peaibHO 0becreuynBaeTcs ero
nocTyn K 3¢heKTUBHBIM CPEICTBAM 3aLLUThI, MUHHMU3UPY-
10TCSI BO3MOXHOCTH HETATUBHOTO BO3IEHCTBHS B YCIOBMSIX
COIEPKAHUS MOl CTPAXKEH.

Jns noHMMaHusl COLMANBLHON HANpaBIeHHOCTH yCTa-
HOBJICHHBIX 3aKOHOM IpOLIECCYaNbHBIX rapaHTHil NPUH-
UMITHATBHO M TO, YTO XOAATAHCTBO MOAO3PEBAEMOr0 00 M3-
MeHeHUH (m060#!) Mephl MpecedeHUs WK 00 U3MEHEeHUH/
OTMEHE JOTOJHUTEIbHbBIX 0083aHHOCTEH, YCTAHOBIEHHBIX B
CB#I3H C IPHMEHEeHHEeM YKa3aHHBIX Mep CIIeICTBEHHBIM CYIbeil
(ct. 194 VIIK Ykpaunsl), seasiercss o0sizaTeIbHBIM K Cy1e0-
HOMY paccMoTpeHH10. Kak 1 xo1ataifcTBo cieICTBEHHBIX Op-
TaHOB, OHO pa3pellaeTcs B cyneOHOM 3aceaHuM, ¢ yJacTH-
€M CTOpPOH, B CPOK He mo3Hee Tpex cyTok. [1o cyTu, B TOM Xe
COLIMA/IBHOM KOHTEKCTE YKPAMHCKWI 3aKOHOIATE b OPUEH-
THPYET CIEACTBEHHOTO CYIbIO, Pa3pelialoniero XoAaTaicTBo
CJIeICTBEHHBIX OPraHOB, Ha BbIOOp HauMMeHee ODpeMeHH-
TEJLHOTO (U1l OrpaHMYMBAEMBIX JIMLL) Ccriocoba UCTIONHEHUs
aKTa O NMPUMEHEHWH Mep 00ecnedeHH sl YTOJOBHOTO MPOM3-
BOJACTBA. 3aKOHOAATeNs, K MPUMEpPY, MHTEPECYIOT He TOJIbKO
nyOIMYHBIE MHTEPECHI CIIEJCTBEHHBIX OPraHOB M NIPOKYpPOpa,
HO Y MIHTEPECHI OCYLIECTBIIEHHsI HOPMATbHO# MpeAnpuHIMAa-
TEbCKOM IeSTETbHOCTH JIMLA, Ybe MMYLIECTBO J0/KHO ObITh
noaBeprayTo apecty (4. 4 ¢t. 173, u. 2 c. 236 VIIK Vkpauns).
Poccuiickuii 3aKkoHOMATeNb, PEITIAMEHTHPYS CHCTEMY MeEp
MPOLIECCYANBHOTO MPUHYXAEHUS, O MOA0OHBIX «yI0OCTBAX»
U1t OOBUHAEMOTO, KAK M3BECTHO, JAXe HE MOMBILLISET.

Mo unee, co3ByyHa POCCHICKMM aHAIOTAM M TIPOLIECCY-
anpHas hopMa cyneGHOro KOHTPOJIS 3 IIPOM3BOICTBOM CJIeI-
CTBEHHBIX AEHCTBHI, OrPaHUYMBAIOLIMX KOHCTHTYLMOHHBIE
npasa ¥ cBoOOIBI TMYHOCTH. Kak M B poccHiicKOM yronos-
HOM TpoLiecce, YKPaMHCKHI 3aKoHoaaTe b auddepeHLmnpy-
€T JIaHHYI0 (hOpMY KOHTPOJIS: Ha MpeIBapuTeNbHbIN (4. [—2
cT. 233 VIIK YxpauHbi) U nociaenyiolui cyneOHbli KOH-
tposib (4. 3 ¢t 233 VIIK Vkpaunst). [To cytH, HIeHTHYHBI U
MpaBOBEIE MOCAEACTBHSI OTKA3a CYIbH B MPHU3HAHMHU 3aKOH-
HBIM M 0DOCHOBaHHLIM CJICACTBEHHOTO ACHCTBHS, B CHITY MC-
KITIOYHTEIbHBIX 00CTOSTENLCTB peain3oBaHHOrO Oe3 mocra-
HOBNIEHUS clieAcTBeHHoro cyapu. [lpasna, B poccuiickom
a”anore (4. 5 ct. 165 VIIK P®) otcyTcTBYeT yKasaHHE 3aK0-
Ha 00 UMIEPATUBHOCTH YHHUYTOXEHHS BCEX MOJTy9eHHBIX 10~
CpeICTBOM PeaM30BAHHOTO CJIeICTBEHHOTO AEHCTBHS CBelIe-
HUI, KOTOPBIE @ priori HE MOTYT MMETb CTATYCA 10Ka3aTe/IbCTB.
YkazaHHoe, Ha Hall B3IJISIZL, SIBJISIETCS] IBHBIM YIYIIEHHEM

. POCCHICKOIO 3aKOHa, MO3BOJISAA CASACTBEHHBIM OopraHaMm H

MPOKYPOPY HEOIHOKPAaTHO CTABUTH BOITPOCHI O MpOoLieccyaib-
HOM JIETMTUMHOCTH TIOMY4YEHHBIX CBEAEHMIA M TIPUBJICUYCHUH
HX K ITPOLIECCY MOKA3bIBAHMUS.

EctecTBeHHO, HE MMEET POCCHICKHMX aHAJIOTOB M JI0-
CTaTOYHO BECOMOE IPABO YAaCTHBIX 3aUHTEPECOBAHHBIX JTMII
(CTOPOHBI 3aLMTHI) OBITH MOJHONPABHBIMH MHULIMATOPAMHM
CyneOHOTO KOHTPOJISI 32 MPOM3BOACTBOM CJIEICTBEHHBIX JAEi-
CTBHH, B POM3BOACTBE KOTOPhIX, MO XONATAWCTBY HA3BaH-
HBIX JiMll, OBUIO OTKa3aHO CEI0BATEeIeM MU MPOKYPOPOM
(ct. 244 VIIK Ykpaunsi). HapaboranHasi oroBopka poccuii-
CKMX CyJiei, 10 CYTH OTKa3bIBAIOLIMX B CyaeOHOM 3alIuTe,
CYTb KOTOPO# 3aKJII04AETCs1 B TOM, YTO: «...CJIeIOBATENb YITOJ-
HOMOYEH CAMOCTOSITEIEHO HATPABIIATD XOJI PACC/ICI0BAHMS 1
MPUHUMATD PELLeHHs O TPOM3BOACTBE CIEACTBEHHBIX M MPO-
LeccyanbHbIX aeicTBHii» (1. 3 4. 2 cr. 38 YIIK P®), He nHa-
1U1a ODKHOTO MOHUMAaHMS Y YKPAMHCKOrO 3aKOHOIATe/Is.
B naHHOIi CBSA3M CNeACTBEHHBIN Cyabsi YKPauHbl HE TOJBKO
TPHHUMAET U paspellaeT yKasaHHbIe X0IaTaicTBa 1o cylie-
CTBY, HO M MMIIEPATHBHO OOSI3BIBAET COOTBETCTBYIOLIME Op-
raHbl FOCYAPCTBA K MMIIEPATUBHON Peasn3aliiy YIOBIETBO-
peHHOro 3anpoca cTopoH (4. 6 ¢r. 244 YIIK Ykpauuel)'. Tem
CaMbIM He B KaUeCTBEe KOHCTUTYLIMOHHO OKPalIEHHBIX JAeK/1a-
pauuid, a B KaUeCTBE PealbHOM IMPOLIECCYATbHOM rapaHTHH
obecreynBaeTCs NpOLECCYATbHOE PABEHCTBO CTOPOH B COOM-
PaHMHM M NpeICTaBIEHHM J0KA3aTENILCTB B Mpoliece (4. 2 ¢T. 22
VIIK YkpauHbl), B MpUHLMIIE He 0BecreuyeHHOEe POCCUIICKIM
YTOJIOBHO-TIPOLIECCYATBHBIM 3aKOHOM.

3akoH, TpaBaa, MpeaycMaTpHBAET M aJbTEPHATHBHYIO
hopmy cyneGHOIM 3alIMTHI TSI YACTHBIX 3aMHTEPECOBAHHBIX
JIMLL, ITOCKOJIBKY OTKA3 CJIE0BATEIs, POKYPOPA B YIOBIETBO-
PEHUH XONATANCTBA CTOPOHBI 3AIIUTHI O MPOM3BOICTBE HEOD-
XOIMMBIX CJIECTBEHHBIX/TIPOLIECCYATbHBIX NeHCTBUI MOXeET
OBITH 00XaJ0BaH HEMOCPEACTBEHHO CEACTBEHHOMY CY/Ibe
o npaBUIaM MHCTUTYTA obxkanoBanus (1. 7 4. | ¢t 303 ¥TIK
Vkpaunsi). [1pu 3170M B OT/IMYME OT BUIOB PELIEHHH, Mpe/l-
yeMOTpeHHBIX 4. 5 ¢t 125 VIIK P®, B npuHumMne He obe-
crneyMBaIuX 3M(EeKTHBHOCTD MCTIPAIIMBAEMOM CyneOHOM
3aLUMThI, HTOTOBbIE PELUEHMS C/ISICTBEHHOIO CyAbU YKpau-
Hbl, YCTAHOBJIEHHBIE VISl JAHHOH (DOPMBI KOHTPOJISI, HOCAT
peaIbHO IOPUCIMKLIMOHHBIN XapakTep. B wactHocTH, cnen-
CTBEHHBIH CyIbsl YKpauHbl BNpaBe; HEMOCPEACTBEHHO OTMe-
HUTB PELIEHHE CIEIO0BATE/IsA WIHM MPOKYPOpPa, MOCTy:KMBILEe
NpeaIMETOM MPOBEPKH; 00513aTh CAEA0BATENSA MM MPOKYPO-
pa npeKkpaTuTh obxanyemoe Jeiictue (DesneiicTBue); 0bs-
3aTh YKa3aHHBIX JTMLL K MMIIEPATHBHOMY COBEPIIEHUIO (B MH-
Tepecax 3asBHTEJIsA) ONpeNeNeHHBIX AeHCTBHIA (. 1-3 1. 2
ct. 307 VIIK Ykpaunsi). Kak Bunum, B OTIHYHE OT POCCHIi-
CKOIO aHasora, YKpauHCKMIA 3aKOHOJaTe)b O3B clel-
CTBEHHOMY CY/Ibe OrPaHUYMBATH CYOBEKTHBHOE YCMOTPEHHE
cienosarens ¥ npokypopa. [IpumeyaresbHO U TO, YTO MTO-
rOBOE MOCTAHOBJIEHME CIEACTBEHHOrO CYIbH, BEIHECEHHOE
[0 pe3yJibTaTaM PaccMOTPEeHMsl Kano0bl YaCTHBIX 3aMHTe-
PECOBAHHBIX JTHLI, HE MOXET ObITh 00XANOBAHO U OTMEHEHO
B ane/usuuoHHoM niopsiake (4. 3 cr. 307 YIIK Ykpawnnsr)'®.
B urTore MMEHHO 3asBUTE/IM BIIPABE OMpEE/ATh, KAKMM U3
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YCTAHOBJIEHHBIX CPEACTB CyneOHOM 3alMThI MM Lieecoobpas-
HO BOCTIONB30BaThCA [Wist Gosee 3beKTMBHOTO obecriedeH s
CBOMX MHTEPECOB M Mpag'?,

MoOXHO, KOHEYHO, ¥ Jalblile MHOXWUTH NIPUMEDBI, CBH-
NETeNBCTBYIOLINE O KAPAWHATBHO Pa3TUYHBIX MOIXO0AAX K MO-
HHUMaHHIO CYTH ¥ Ha3HAYEHHUIO NEATEbHOCTH CEICTBEHHOTO
cynpu B YIIK Ykpaussl u YITK POD. [lesrensHocTH, HyHKIIM-
OHMpYIOLIEH MO0 B KaUecTBe peaibHOM MpoLieccyaTbHOI ra-
paHTHH obecrieyeHHsl MHTEPECOB M TIPaB 3aHHTEPECOBAaHHBIX
JIHLL, TUOO KaK CPeACTBO MPUBBIMHOIO MyGIMYHO-TIPABOBOIO
aukTara. OHAKO MBI BCe Xe NaJeKH OT TOro, YTobbl uiea-
JIA3UPOBATH HOPMATUBHYIO MOJIENh ONEPaTUBHOIO cyaed-
HOTO KOHTpOJs, ycTaHoBIeHHY10 B HopMax YIIK Ykpau-
Hbl. Bo-TIepBBIX, HAMM YXXe OTMEYAT0Ch, YTO YCTOSIBLIEECS
W OPMEHTHPOBAHHOE Ha Cyrybo MmyGIHYHO-NPaBOBLIE CMbIC-
JIbl TOHMMaHMS 3aKOHA MPAaBOCO3HAHME KOHKPETHBIX CyOh-
€KTOB NTPMMEHEHHS MPaBa pealbHO B COCTOSHHM HHUBEIH-
pOBaTh JEHCTBHE JaXe CaMbIX COBEpIIEHHBIX HOPMATHBHBIX
KOHCTpYKLIHii. Bo-BTopbiX, npu Gosiee CKpYNyJe3HOM aHa-
JIN3e caMH KOHCTPYKLIMM BUIATCS VXK€ HE CTOJNb COBEpILIEH-
HbIMH. [TpHueM peub UIET UMEHHO O MIPUHIMITHATBHBIX MO-
MEHTaxX IeSTeJbHOCTH CIIeJCTBEHHOrO CyIbH YKPaWHBI, O
METOIOJIOTHYECKHX, TI0 CYTH, TIPOTHBOPEYMSIX B TOHUMAHHH
JEUCTBUTEILHOM BOJIM 3aKOHA Y PeaIM30BAaHHBIX HOPMATHB-
HO pedopM.

[Tpobnemel, npexne Bcero, B SBHBIX KOJUTM3USIX HOPM
VYIIK YkpauHbl, CBSI3aHHBIX C pacnpeieeHneM OpeMeHu 10-
Ka3bIBaHHA B pAMKax MCClenyeMBIX pou3BoacTs. Obcymmm,
Kazanoch Obl, OYyKBanbHYIO BOMIO 3aKOHA OTHOCHTENIBHO po-
JIM M MECTA CJIEICTBEHHOTO CY/IbH (Cyz1a) B POLIECCE Peain3y-
€MOT0 10Ka3bIBAHMS:

1. B cooTBeTCTBUM C MPUHLIMIIOM COCTSI3ATEIBHOCTH IO
VIIK YkpauHbl: yroJoBHOE ITPOU3BOACTBO OCYUIECTBISET-
Cs1 HA OCHOBE COCTSI3aTeIBHOCTH, TIPeIyCMATPHBAIOLIEH ca-
MOCTOATE/IbHOE OTCTAHBAHHE CTOPOHON 0OBHHEHHS H CTOPOHOI
3AIMTHI X NTPpaBoBbIX Mo3uimii (4. 1 ct. 22 VIIK Ykpaunsi).
[Tpu obpaieHuH K cofepXkaHHIo MPHHLIKWIA TACTIO3UTHBHO-
CTH YKPAaHHCKHii 3aKOHOIATEH e11I€ Pa3 MOI4YepKUBaeT: ciiel-
CTBEHHBIH CyIbsl B YTOJOBHOM ITPOU3BOACTBE PELIAET TONb-
KO T€ BONPOCH], KOTOPHIE BHIHECEHBI HA €T0 PACCMOTPEHHE
croponam (4. 3 ct. 26 YTIK Vkpaunsi). Kak sunum, o6s3au-
HOCTb J0OKa3biBaHWS CBOMX MPHUTA3AHHUI B COCTA3ATENBHOM
YTOJIOBHOM TIPOLIECCE 3aKOHOAATENeM TTPaBOMEPHO BO3NIOXe-
Ha MIMEHHO Ha CTOPOHBI.

2. TTo Hopmam ct. 92 VTIK VkpauHsl 06513aHHOCTE 10-
Ka3bIBaHUS OOCTOATENLCTB, BXOAAIIMX B NIPEIMET HOKA3bl-
BAHMS, TAKXKE BO3/I0MKEHA HA cToponbl. CyJl, ClieNCTBEHHBIH
cyapst — BOOOILE HE YKa3aHBl B KAYECTBE YIIPAaBOMOYEHHBIX
CcyOBEKTOB NOKa3bIBAHMS TeX 00CTOATENBCTB, K KOTOPHIM
(npu paspeleH|H Cropa) ane/UTMpYIOT YYaCTHUKH Ipoliecca.

" VKa3aHHOE BUAMTCSH PA3yMHBIM M CTIPABEUTHBBIM, HOO MMEH-
HO CTOPOHBI 0053aHbI JOKA3aTh Cyly 000CHOBAHHOCTb CBOMX
nputsaHuii. He ykasaHbl cyll, ClieICTBEHHBIN CYIbS H CPEIH
cyOnexToB codupanms nokaszareancets (4. 1 ct. 93 VIIK Ykpa-
uHbl). bonee Toro, B 4. 3 cr. 93 VIIK YkpauHs! 3aKoHOIATENb
CYMTAET HeOOXOMMMBIM ellIe pa3 MOAYEPKHYTh, YTO TPU UHH-

LMMPOBAaHUH OTEPATUBHOTO CyAeOHOI0 KOHTPOJIS UMEHHO
CTOPOHEI 00513aHbI 00ECTIEYHTH NPEJICTABIEHHe CYIY HalUTexXa-
IIMX M JOMYCTUMBIX JOKA3aTeTLCTB.

ITo Hopmam 4. 4 ct. 95 YTIK YkpauHbl clieICTBEHHBIH CY-
[Ibsi, CYZL MOTYT ODOCHOBHIBATE CBOM BBIBOJBI TOJIBKO Ha TEX
NOKa3aHMsIX, KOTOPBIE OHM HEMOCPEACTBEHHO BOCIIPUHSLIM BO
BpeMs cynebHoro 3acenanus. HemocpeacTBeHHO — Kak M3-
BECTHO, YCTHO U B paMKax CyieOHOro 3aceaHusi, a He TaHHO
B cyeOHOM KaGWHeTe WIH 110 MPpaBHIaM MUCbMEHHBIX TPO-
M3BOJCTB, KOTOPLIE MCTOPHYECKH MPUCYIIH, CKOpee, U3BECT-
HO# poccuiickoii peeu3un. bonee Toro, B MTOrOBOM pellieHUH
CYI HE BIIpaBe HU CCHUIATECS Ha J0KAa3aTeNbCTBa, KOTOPbIE
OBbUTH NMPEIOCTABIEHEI HE HEMOCPEACTBEHHO eMY, a CJIeloBa-
TeJTI0 WIH TPOKYPOpPY, HH 000CHOBLIBATE MIMH MTOTOBBIE BbI-
Bonbl. IIpaBHIO HEMOCPEACTBEHHOCTH MPOBEPKU M OLEHKHU
JIOKa3aTeNIbCTB CYIOM, TAKMM 00pa3oM, CTAHOBHUTCS, TIO Cy-
TH, OTIPEIEAIONIMM I JeATeNBHOCTH Cyaa, CAEACTBEHHO-
IO CY/IbH.

3. MocnenosaresieH 3aKOHOIATENb ¥ B HOpMax 4. 3 cT. 132
VIIK YkpauHbl: MpUMeHeHHe Mep 0becriedeHusT YToJI0OBHOTO
MPOM3BOCTBA HE DOMYCKAETCsH, eC/IH CJIeN0BaTe b, NPOKYPOP
He JOKaXyT 00beKTUBHOE HAMMYHME IOPHAHYECKHX U (aKTH-
YeCKHMX OCHOBAHHIA, MONTBEPXIAIOIIMX 3aKOHHOCTh M 000-
CHOBAHHOCTh MPUMEHEHHMA MCIIPALIMBAEMBIX Nepel chen-
CTBEHHBIM cyabeit Mep?. [1o cyTH, B TOM Xe HMIEPATHBHOM
KOHTeKCTe uanoxeHa 4. 5 ct. 132 YIIK, Takxe yka3biBaowas
Ha TO, YTO BO BPEMs PACCMOTPEHHS BOMPOCa O NIPUMEHEHHH
Mep obecriedeHust YroJOBHOIO MPOM3BOJICTBA, HMEHHO CTO-
POHBI IOJDKHEI TIPEIOCTABUTE CIEICTBEHHOMY CYIbe J10Ka3a-
TeJIbCTBA OOCTOATENILCTB, HA KOTOPBIE OHHM CCHUIAIOTCSA.,

BeinieykaszaHHoe — (akTHYeCKH UMIiepaTUBHOE Opems
JOKA3BIBAHMS, KOTOPOE HECYT YACTHHIE 3aMHTEPECOBAaHHBIE
JIMUA (3aBUTEIN/CTOPOHBI) WK MYyOIMYHBIE TTPOLIECCYAlb-
HBIE OPraHbl, IOKA3bIBasi CBOM MPHUTA3aHUA HE3aBHCHMOMY,
OecrpHCTPacTHOMY CYALY, CIEACTBEHHOMY CYIbe, TPU3BAHHO-
My JIMIIIb K GecrprcTpacTHOMY paspelieHuio crnopa. OnHako
CTPONHOCTB JaHHBIX (COCTS3aTeNbHBIX, 10 MeE) KOHCTPYK-
LM HECKOJIbKO HAPYIIAKOT HOPMBI 3aKOHA, B COOTBETCTBHH C
KOTODPBIMM CJIEICTBEHHBIH CYIIbSI:

— WMEET MPAR0 He TOJIBKO 110 XOATaiCTBY CTOPOH, HO U
0 COOCTBEHHOH HHMIIMATHBE OCYILECTBUTDH CYAEOHBIH BBI3OB
NPaKTHYECKH JII0OO0ro IMiIa, eClv NPUAET K YOeKIeHHUIO, YTO
JIAHHOE JIALI0 MOXET JaTh MOKa3aHHs, KOTOpble MMEIOT 3Ha-
YeHUe U1 NpaBWIbHOTO paspemieHus criopa (ct. 134 YIIK
YkpauHsi). 30ech, KaKk BHANM, YKe HE 3aMHTEPeCOBAHHBIE
CTOPOHBI, KaK TMPEIMUCHIBAET 3aKOH, 4 UMEHHO CJIEACTBEH-
HBIH CyIbs (Cy) CAMOCTOATEIBHO PELAeT BOMPOC KaK 0 peJie-
BAHTHO 3HAYMMBIX OOCTOATEILCTBAX MPEIMETA IOKa3bIBAHHS,
TaK ¥ HeOOXOIMMBIX CPENICTBAX TAKOTO 1OKA3LIBAHMS, AKTHB-
HO JIOTIO/THSASI HEpeaIM30BaHHbIe YCHIHS CTOPOH B BOMpOCax
0 JIOKa3aHHOCTH IOPUINYECKMX HIH (DAaKTHYECKMX OCHOBA-
HHii IPUMEHeHHsI Mep 00ecTieYyeHus1 YTOIOBHOTO MTPOM3BOI-
crBa. [o cyTi, B TOM e HOPMATUBHOM KOHTEKCTE U3JIOXKEHBI
HOpPMBI Y. 4 cT. 151, 4. 3¢t 156, 4. 4 ct. 172, 4. 4 cT. 193 VIIK
P®. IMepeyeHs Npy 3TOM, OrOBOPUMCS, JANEKO HE MCYep-
neiBaoInit?. TakuM 006pa3oM, CJIeICTBEHHBIN CyIbs BCer-
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JIa BIpaBe 1o codCTBeHHOl HHMIMATHBE 3aCITyIIATh JII000TO U3
CBHIETeNei (1axe He BhI3BAHHBIX CTOPOHAMM) MM MHULIMA-
THBHO MCCIIEI0BATD JII0OBIE MATEPHAIIBI, HECMOTPS Ha TO, YTO
CTOPOHBI/3asIBUTEIH, TI0 MIEE, HE HACTAMBAIOT HA MCCIIEA0BA-
HHMM YKa3aHHbIX JOKA3aTEJILCTB, HE aleJUTMPYIOT K HUM KaK K
HeoOXOIMMBIM cpecTBaM 0DOCHOBAHMS CBOMX MPUTS3aHMH.

AKTHBHBIN, JAeiCTBYIOIIMI ex officio, Bcerna roToBbIi K
BOCTIOJTHEHHMIO J10KA3aTeIbCTBEHHOIO MaTtepuaia M MCIpas-
JICHHIO SIBHBIX «OTPEXOB» CTOPOH, CYII, BE3YCI0OBHO, «y100eH»
Juisi obecrieueHusi CBOMCTB MyOIUHOM 3aKOHHOCTH UTOTO-
BBIX aKTOB cyna’’. OIHAKO 3aKOHOMEPEH BOMPOC: HACKOJIBLKO
YKa3aHHOE COOTHOCHUTCS ¢ JEKJIApPUPYEMBIM COCTH3aTENIbHBIM
cTpoeM npouecca. He sicHo Taioke: cienyeT i OYKBalbHO
TOJIKOBaTh HOpMBI 4. 1 ¢T. 152, ct. 157, 4. 2ct. 158, c1. 173, 4. 4
cr. 189, u. 2 ct. 194 YIIK YkpauHbI, COMIACHO KOTOPBIM CJIE/I-
CTBEHHBIH CYIbst 00513aH 0TKA3aTh B YIOBIETBOPEHUH BHECEH-
HOTO XO/IaTaiCTBa, eC/IX CJIe0BaTe/b UK POKYPOP HE 10Ka-
KYT HAJIMYME HEOOXOAMMBIX LISl 3TOT0 OCHOBaHMIA.

[Tpobnema Hamnexauiero pacnpeneneHus OpeMeHu 10-
Ka3biBaHMs 00BeKTHBHO siByseT cebs u B HopMax cT. 142 YTIK
YKpauHbl, COMNIaCHO KOTOPBIM CIEACTBEHHbIN CYbsi UCKITIO-
YUTEJIbHO B COOTBETCTBMM C CYOBEKTHBHBIM CBOHM YCMOTpe-
HHeM OnpeessieT HeoOXOIUMOCT (MM OTCYTCTBUE TaKOBOIA)
B HETMOCPEJICTBEHHOM 3ac/yIUMBAHUM JOBOJOB JIMLIA, BHEC-
uiero B xonaraiictBo. ChopMupoBaB BHYTpeHHEeE yOexIeHHe,
410 NMOA00HOI HEoOXOAMMOCTH He HabmonaeTcs, C/IeICTBEH-
HBII CYIIbsi CAMOCTOSITETBHO MOJBEPraeT oleHKe (akTuye-
CKY10 0D0CHOBAHHOCTh BHECEHHOTO XONATalCTBa, a prio-
ri OTpeJieNisieT OTCYTCTBHE BO3MOXKHBIX BO3PaXXEHMIi CTOPOH,
TIPHXOIMT B UTOTE K 3aKOHHOMY M 0DOCHOBAHHOMY pellie-
HHIO CIOpa M0 CYIIECTBY; T.e. (DYHKIMOHUPYET, KaK ¥ paHee,
B paMKax MpUBBIYHON U HapaboTaHHO#H MyOAMYHO-TIPABOBOI
MPOLEAYPLI.

IMpakTryecku B TOM Xe MyOTMIHOM KOHTEKCTE M3JI0Xe-
Ha BOJs 3aKoHa B HopMax 4. | ct. 172 YIIK Ykpaunsi, uoo,
C OIHOM CTOPOHBI, X0AaTaicTBO 00 apecTe UMYIIECTBA pac-
CMaTpPHBAETCs CJIE/ICTBEHHBIM Cy/IbEH, PU YIaCTUH CNIEI0BA-
Tens (MPOKYpopa) WM WHBIX 3aMHTEPECOBAHHBIX B €0 pas-
pemeHuy Juil. C Apyroil CTOPOHBI, HEMPUOBITHE ITHX JTHLL
B cynebHOe 3acelaHue He MPensTCTBYeT PACCMOTPEHMIO U
paspelleHI0 BHECEHHOTO XonartaicTa®. MakTHYecKu U B
VKa3aHHOW CUTYALlMM CIIEACTBEHHbIN Cyibs YKpauHbl elMH
B TPEX JIMLIAX: OH U cyOBEKT 000CHOBaHUS MPUTA3aHUI K CY-
IV, ¥ cyOBeKT 000CHOBAHHBIX BO3DAXKEHUH IO X CYLLIECTBY, H
VIIpaBOMOUYEHHBIH cyOBeKT paspeuienus cropa. O ToM, Ha-
CKOTBKO IHPOKO CASACTBEHHBIE CYIbH OYIyT MCNONB30BaATh
NPEIOCTARACHHBIE WM BO3MOXHOCTH, raJaTh HE MIPUXOIMT-
¢, Hbo HanMo Bonee YeM AeCATWIETHHI ONBIT peaTu3aliui
B MyOJIHYHO-TIPABOBOM MHTEPECE OMEPATHBHOTO CyneOHOTO
KoHTposs 1o Hopmam YITK PD.

Mbl He MOXeM COTTIACHTECH C MOJZOOHBIM pacripenene-
HHEM OpeMeHH JI0Ka3bIBAHHSA B ACHTEALHOCTH CJSACTBEHHO-
ro cyapu. HanpoTus, BhIBEpEHHBIME ¥ COOTBETCTBYIOLIMMH
COCTA3aTENTLHOMY CTPOIO MTPOLIECCA BUAATCA HOPMBI 33KOHA, B
COOTBETCTBHH C KOTOPBIMH CJIE[0BATE b HIH NMPOKYPOP AB/S-
10TCs 0043aTe/IbHBIMU Y9aCTHUKAMH CyAeOHOTO 3acenaHms,

NpUHKUMas Ha cebs OpeMsi 10Ka3bIBaHUS TEX MPUTI3aHHIA,
Ha pa3pelieHUH KOTOPBIX OHW XONATalCTBYIOT MEPe CYI0M
(u.1cr 151,49 1 c. 156, 9. 3cr. 189, 9. 1 ¢T. 193, 9. 4—5cr.
234 VIIK YkpauHbl). AHATOrHYHO OOCTOMT JieJio ¢ 000CHO-
BAHWEM TeX MPHUTA3AHMH, KOTOPBIE MOUIEXKAT pa3pelleHHI0
CIIEICTBEHHBIM CYbeil 110 TPeDOBAHMIO YaCTHLIX 3aMHTEpe-
coBaHHbIX Jil (4. 4 ct. 163 YIIK Ykpaunsl). HeobocHoBaH-
HOE OTCYTCTBME YKa3aHHbIX JIULL B X0Ji¢ cyaebHoro 3acena-
HHS, HHHLIMUPOBAHHOIO UCKITIOUATETBHO MX XOIATalCTBOM,
JIOJDKHO JTHOO OHO3HAYHO OLIEHUBATLCA CYAOM KakK 0TKa3 OT
3as1BJIEHHBIX MPUTS3aHUIM, JIMOO (NMPHU HATUYUH TUCEMEHHOM
NMPOCHObI 3aBUTEISI) XONATANCTBO JIOJDKHO paspelarhesi Ha
OCHOBE JTHIIIb TEX [OKA3aTeIbCTB, KOTOPbIE PeabHO Mpe-
cTaB/ieHbl, MO0 cya He 00s3aH K BOCIIOIHEHMIO JOKA3aTe b~
CTBEHHOTO MaTepHaa.

B nBOiCTBEHHOM, 110 CYTH, KOHTEKCTE M3/10XKEHbI U HOP-
Mbl 3akoHa (4. 3 ct. 306 YI1K Ykpautsi), COIIACHO KOTOPBIM,
C OIHOM CTOPOHBI, PACCMOTPEHHUE XaJlod Ha penIeHus, Aei-
cTBUs (De3neicTBME) CAEACTBEHHBIX OPraHOB M MPOKYpPO-
pa BO Bpems JocyneOHOro paccieIoBaHus OCYLIECTBISETCS
¢ 00si3aTeNIbHBIM yJ9acTHEM JIMLA, KOTOPoe MOoJAalo Xano-
Oy, MJIM ero 3alIMTHUKA,/TIpeICTaBUTENIs, 8 TAKXKe C/Iea0Ba-
TeJIsi WIKM MPOKYPOpa, PelleHUs WK AEHCTBHUS KOTOPBIX 00-
xanytorcs. C apyroii CTOPOHBI, OTCYTCTBHE CJIeI0BATENsA WITH
NPOKYPOpa HE SBJISAETCSA NPENATCTBMEM IS PACCMOTPEHUS
Kanobwl 1o cyuiectBy. Cornacumcst, IEHCTBUTENBHO He Tipe-
MSATCTBYET; HO TOJIBKO B TOM CHTYAllMH, €CJI 3aKOHONATENb,
B COOTBETCTBHUH C COCTS3aTe/IbHBIM CTPOEM TPOLIECca, KOH-
BEHLIMOHATbHO, KAK I0pMIMYECKHA (DAaKT, M3HAYaIBHO TIpe-
3IOMHUPYET, YTO CACICTBEHHBIM OpPraHaM M TIPOKYPOpY Heye-
ro TIPOTHBOIIOCTABHTE JOBOAaM Xanobul. He mpucyTcTBys B
MpOLIECCe €€ PACCMOTPEHUSA, OHM TEM CAMbIM OTKa3bIBAKOTCH
OT OpeMeHH J0Ka3bIBaHWS 3aKOHHOCTH M 0D0CHOBAHHOCTH
CBOMX IEHCTBUI WM PELICHMH, BLICTYMAIOUIUX MPEIMETOM
nposepku. COOTBETCTBEHHO, CY/ paspeuiaer xanody (crop)
WCKJTIOUMTETBHO B COOTBETCTBHH € TpeDOBAaHMSIMU M MaTe-
pHAIaMH TOI CTOPOHBI, KOTOPast 106POCOBECTHO peain30Ba-
J1a 6pems J0Ka3bIBaHUS CBOMX MPUTA3aHUI, HE TPUHKUMAs Ha
cebs ex officio HyHKIIMI cIeNCTBEHHEIX OPTaHOB U TPOKYPO-
pa, HY (DYHKIIHIA IPyTOii CTOPOHBI.

Ha Haw B3misin, MMEHHO B JAHHOM KOHTEKCTE JI0JDKHA
ObITh coracoBaHa Bes cucteMa HopM YTIK Ykpaunel, perna-
MEHTHpYIOLLas AeSITeTbHOCTb CENICTBEHHOTO cynbu. UMeHHO
3TOT NMOPSNOK Haubosiee COOTBETCTBYET KAK COCTA3aTe/IbHO-
MY CTPOIO TIpOLiecca, TaK M TIPHHLIMITY pa3feleHusi OCHOB-
HBIX MPOLIECCYaTbHBIX (DYHKIIMI MEXIY Pa3InuyHbIMH CYyOb-
eKTam# JiokasbiBaHus. CyJl He IOJDKEH M He MOXKeT bpaTh Ha
cebs1 BOCTIONTHEHHE 11e/ieBbIX (DYHKUMIT CTOPOH, MO0 B MHOM
cJIyyae OH M3 He3aBMCHMMOTO OpraHa BIacTH, opraHa becnpu-
CTPACTHOTO paspellieHus crnopa Heu3bexHo npespaiiaer-
Cs1 B CTOPOHY CIOpa, KAKMMHM Obl TEOPETUMECKMMH H3bICKa-
MH 2TO MOJIOXKEHHUE e/l HU ByAIMPOBAIOCH B HALIMOHAIBLHOM
YTOJIOBHO-MPOLIECCYATbHOM JOKTpuHEe. Kaxblii 13 3THX Mo-
MEHTOB I0JDKEH ObITh YYTEH U B TOM CUTYALIMM, CCJIM POCCHIA~
CKMif 3aKOHOJATe/b BCE XKe BOCIIPUMET UL CIIELHaTH3UPO-
BAHHOIO CJIEICTBEHHOTO CY/IbH B €€ KJIaCCHYECKOM BHIIE.
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DakTHYECKH aHAJTOTHYHO M3JOXKeHBbI YKa3aHHBIE TPeIITH-
CaHMA NMPHMEHHTENBHO K Cyae6HOMY KOHTPOJIO 3a MPOU3-
BOJICTBOM CJIEICTBEHHBIX IeHCTBUI. CBMIETETLCTBO TOMY —
HopMalI 4. 5 cT. 234 VIIK YkpauHsl.
K npumepy, B TOM Xe HOPMaTHBHOM KOHTEKCTE M3JTOXKEHBI
HOPMBI, PEryIHPYIOLIHE MOTHOMOYHS CIIEJICTBEHHOTO CYIbH
B XOJIe peanu3aluy cyaeGHOro KOHTPOJIs 3a TPOU3BOACTBOM
CNEeACTBEHHBIX neicTBurit (4. 5 cT. 244 VTIK Ykpautni).
Mo Hopmam 4. 2 cT. 9 YTTK YkpawuHsl, npaBna, Cyl, CJIeICTBEH-
HBIH Cyabs BOBCE He ABIAIOTCA cybbekTaMH obecrieyeHus
HeoOX0AMMOM 3aKOHHOCTH, TIOCKOJBKY CpelH CyObeKTOB
BCECTOPOHHETO, TIOJHOTO U 0OBEKTHBHOTO MCCIENOBaAHUA
0bcTOATENBCTBA [e1a YBEI, HE YKa3aHBbI.
IMo cyrtn, Ta xe ommbKa MMeeT MeCTO M B HOpMax 4. 3 cT. 244
YTIK, no cMeiciTy KOTOpOii HeNpHObITHE B CyaebHOe 3aceatne
YaCTHOTO 3aWHTEPeCOBAHHOTO JINIIA, BHECILIETO XOAATANCTBO,
He MPeNnATCTBYET €ro PACCMOTPEHMIO IO CYILIECTBY.
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