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Teopr,rn 6es o6uerra, AoKTpuHa6es reopu14.
B ra.{ectee orBera Muurenrc Tponepy**

B oreere Ha MoLt Bo3paxeHhq nporLlB peanilcrt4l{ecroil reopur14 TorKoBaHhc
Muulenu Tponep yrBepxAael qro Moq KpL4Tr/Ka 6esocHoearenbHa, .tro Nioq co6-
crBeHHafl Teopiltt, HanporuB, !,eMoHCTpt4pyer (Bo3MoxHocrb cyulecrBoBaHL4g Ha-
yKt4 0 npaBe,  cKoHCTpyLlpOSanHOi l  no MoAenh 3Mnf ip i lqec<oi  Hayru. . .  npeAMeroM
roropoil f iBflgercq HopMa, noHfiMaeMaff He KaK AOnXeHCTBOBaHile, a rar sarr, rax
BblcKa3blBaHre. . .  o6lerroM Koropblx FBnnercq onpe4eneHi le HopMarrBHoro sHaqe-
Ht4fl Apyrhx BbtcKaebt BaHVil,,.1

uoTBer, Mruers Tponepa npefiMyujecrBeHHo cBoAhrcfl K aHar14sy voeil rprru-
' iecrofi crarbil. C oAnoil cropoHbr, ny6nu<a4ua erofi ctarur F,ara noBoA,nnF BecbMa
noyqurerbHotZ grcrycct4Ll o BbrAeneHhr4 KraccoB BbtcKagbr,aauil, racaroulNxcR o6-
ufiAx vt a6crparrHsrx HopM. C gpyrofi cropoHbt, oHa no3Borrna o6HapyxLlTb r,Boff-
KyN3 rpyAHocrs (enficreMororhqecKaq nyraHilLla fi orcyrcrefie o6uexra) u npueela
K KoHCraTaLlvlI BTeopvlvt Tponepa Henpeo,qonhMbtx TpygHocre* (rar m HasbtBaeTcs
nocre4Hnfr pasAen voeil craruN).

flpolraan cBer Ha HeKoropbre acneKTbr peaflf icl4ltecxoi reoprh ronKoBaHhfl '
apryMeHTaL{Un Mvuenn Tponepa BCe xe .qareKa or y6e4rrerbHocl4. Karc u 4pyrrv
(pearilcrr/r{ecKLlM> TeOprflM npaBa, ero reopr,th He yAaercff oAHoBpeMeHHO 6UtrS

* flQepcvann Orro (Pfersmann Otto) - npoQeccop YHreepcurera l laprax-1 Cop6oHHa.** Pfersmann O. Une th6orie sans objet, une dogmatique sans th6orie. En reponse a Michel
Troper // Revue Frangaise de Droit Constitutionn el.2OO2/4, N. 52. p. 759-789.

llepeeop c Qpanrl. M. B. AHronoea (mantonov@hse.ru),

- _1 TroperM._R6plique d Otto Pfersmann // Revue FranEaise de Droit Constitutionnel. 2OO2/2.
N 50. P' 335-353. - Butpaxaro 6narogapHocru Mrauerniponepy, a raK)<e LrreHaM acnhpaHr-
cKoro ceMuHapa, KoTopble noAeIUn14cb co rranoil cBohMt4 UeHHbtMu KoMMeHTaohqMh KacaTerb-
Ho naoei nepeoil rpurrvecroil crarbn. Tarxe 6laroAapp pyKoBopcteo "Bevue Franqaise de
Droit constitutionnel", no3BonuBuee ny6nrrarlrao ganuoil l,tHTerIeKrlianunoil nolevvi( Ha
crpaHuuax sroro xypHajia.

flo4 "pealucrh'lecrofi reopurefi rorroBaH!4q> q noHr4Mato ryreoputo Tponepa, xoropan 6urra
cQoprvynnpoBaHa B KHr4rax MuuerR Tponepa nPour une theorie juridique de t 'Etai, (lgg4),
"La th'orie du droit, le droit, l,Etat" (20ei); B KaeecrBe "pearrciuvecxoil reopnu rorKoBa_
H|AA - 2,, F uMeto B Bt4Ay ry reopvtto, Koropyro Tponep Sopvyrr,rpyer B orBere Ha Moto KpHl4Ky.
CooteetcteeHHo, <Teopils loplrAilqecKLrx cAepxeKD, t nv <reopnl aKToB apryMeHTar!.iBHoro
nphHyxAeHilf l B npaBe), - 9To reophq, u3roxeHHan Tponepov B BbtuenpfiBegeHHurx pa6orax.
Hyxuo rarxe ycrpaHilTb ynyu{eHile B qacru 6u6nuorpaQuu ttoeil nepeoil rpurn.lecroI pa6oru.
CpeAu Llt4TrtpoBaHHbrx pa6or no reMe Heo6xo4rvo 6urno ynovRHyrb raKxe: Wachs'mann P.
La volont6 de I ' interprdte // Droits. '1999. N 28. P. 29-45, - lulHure pa6orur, ony6rrroeaHnue
no3AHeej He Moryr 6sttg ucnolsgoBaHbr 3.qecb.
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NOEPCMAHH O. TEOPTI' BE3 OEbEKTA. AOKTPI4HA EE3 TEOP,{I4

sMnhpuqecKoil t/1 uMerb orHorj|eH,le K oaKTaM HopMorBopqecrBa. Ho ecrr Epyr_HeTeop?lt/l Ctl?lTalOT HIDKHbIM HanpqMyo t43yrJaTb npaBo KaK LOCTynHOe Ha6llo.o,Uirc
tlBreHZe' To peafli lcTtlqecKaF TeopL{q rorKoBaHr4g cTajlKtlBaeTcF c cepbegHofr rpyg-HOCTblo, nblratlcb onpeAenilTb orHocFull,4ecq K npaBy $arrsr KaK <aKTbl ayreHTurlHo-
ro rojiKoBaHhfi>, KOTOpbre cocrofiT B OnpefleneHuil 3HaqeHrlq (TeKCTOBT. Ars roroqro6u cKoHcrpyr,4poBarb oneMeHTbr nacronulefi eMnrlpLlqecKon HayKV, pas6rapa-
eMofr TeopLl|, l cne.qoBano 6ut oceo6oALrrbcfl or nrc6srx orcbrlroK K aHanLl3y peqeBbrx
aKToB (KonMtA tA ABnatorcn cy4e6Hute peueHhn).

Tarnv o6pasov, pearhcr,LtecKafl TeopLlt rorKoBaHhR cranKilBaercff c nphHr-irir-
nuantaoh Arnevvofr, KOTOpaF ontrb noflBnsercq B .oTBere, Tponepa. c'o4nor7
cropoHbr, aHarh3 BbrcKasbrBauNil (6ygu oHil npecKpr4nrrBHbrMh vnu EecKpunrilBHbr_Mr) npe.qnotlaFael qTo oHl,4 t/MehcT sHaqeH[e h LtTo BogMoXHo rlogHaHue oToro gHa-qeHilf i. c.qpyrofi cropoHbr, npeAnonoxeHfie, qro BbrcKagblBaHVA V.l,er...r SHaqeHhe,
BeAer K nph3HaH[h3 BO3MOXHOCTh raKoro roJrKOBaHre, Koropoe He 6yger HV ay-TeHThqHblM, Hr,1 .qorMarhqecKL4M, Htt QarroroFt4qecKfiM. l- logo6Han grn"r,ru nogpu-3yMeBaer nporLlBOpeqr{e c reShcoM, COmacHo KoropoMy 3HaqeH14fl He cyu_{ecrByel,
a ecrb rorbKo (onpe.D,eneHhe sHaqeHLls". Btr,recre c reM yrBepxAeHue, corracHo Ko_TopoMy sMnHpLlHeckoe sFlaHhe HeBo3MoxHo 6es o6pauleH1aR K oneMeHTapHbtM ce-MaHTUrrecKhM KphreprflM, A,e,raer ueo6xo4rrrrbrM BBeAeHhe B reophro npoqe.qypbrycraHoBreHhfl coorBercrByloqrx seneauh. eri l senenuq He Moryr 6urrs peveesrvN
aKTaMh' flpr srov eAhHcrBeHHbtMt/ AaHHbrMH, ocraBuvlMvtcfl 6es eHilNraHL4F pea-
tlt4crl4uecKoilreopnn roJIKoBaHhq, ffBrgrorcq HMeHHo peueBbre aKTbr, ycraHoBreHile
Koropblx cBfl3aHo He c He3aBhcr/,rMbrMr4 gMnhphrJecKr4MH npoqeAypaMh, a c 6oreeTpaAhLlr4OHHbrMr4 MeroAaMH npaBoaoi gorrpraHsr, o6brqHo paccMarpr4BaeMbrMt4
B KaLtecTBe npecKphnThBHUX MeToAoB.

c yrerov hx orHochrensHoil Ba)KHocrh B Hacroqu-,e* pa6ore cHaqana 6ygyr pac-
cMorpeHbr HeKoropHe Bonp,ocbr MeroAa (l), sarev 6y4er npoaHanh3LlpoBaH Bonpoc
ceMaHTL4Kh (l l) r,r, HaroHeli, 6yAyr h3yqeHbr BHeTilHFBTCTt,lqecK[4e KpnreprAvlycraHoB-
neHrr, <aKToB ayreHThrJHot-o ror Ko BaH rzn, ( ll | ).

l. Bonpocal Meroga

Mr'rueru Tponep nor,Bepraer Moh3 noshr-rr4[o MeroAororuqecroi Kpr4rLrKe a4 Ae-laer (excn'']/.L\ATHO Vnv vtMnnvLlrrHo) pqg saMeqaHnft, racaoqnxcfl ceoeil co6-creeHFfoil no3v14t v. l-lpex4e uen,| nepefiril K Al,{cKyccthu o Bbt}FltAHyfbrx B xoAe no-neM,*A Te3HCaX, CneAyer cAenarb HeKoropbre saMeqaHr4e no noBoAy: a) npolleccapeKoHoTpyKqnr; b) o6rexra MoeFo orBera B Hacroflureil crarue; c) Mecra reopvt
noH)DKAeHHn; d) ucnorb3oBaHhF o6uleQnnoco$croro KoHTeKCra nph KoHCTpyl,lpo-
BaHVvl Te3pnt4 <TOJ]KOBaHhF npaBaD,

1 ) Pexonerpyx4uq u repMuHonorus
o'leen4no, qro Mon nogvwne o6u1ev h LlenoM ocHoBbrBaercfl Ha peKoHcrpyKr_4,114

pean ncrfi t{ecxofi reopnh ron KoBaH vtn. Cavt repM ilH < pear r.r crr,l LrecKaq reopLrfi Ton-
KOBaHhtl> o3Hallaer sAecb GOBOKynHocrb BbtcKa3bE,aauil KacarerbHo pasHstx o6r-eKTOB' CpeAh Koropbrx o.qHr o6rerrbr cnlDKar nocbrrKaMrl Anff ApyrHX, BbrBo4r.4Mbrx
t/3 clDK.qeHHil o nepeux o6rerrax. floerovy HIDKHo crpor/Tb apryMeHTar_{l,flic B AtsasTana: 1) cosgaru eAhHylo KoHcrpyKr-44ro, B KOrOpoil 6yryt r4s;ro)<eH' ereMeHr'-.
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nexaulue B OCHOBaHhT/ KrloqeBblx Te3rcoB pas6ilpaeMofi Teopht4; 2) nonstrarucn

npL4Aarb grl,1M oreMeHTaM no BosMoxHocl4 nar6olee nocneAoBarenuHyto Qop-

vy, 3.qecs npilxoAt4TcF OTTaflKUBaTbCtl oT (TeKCTOB, HanHcaHHblx B TeqeHile 'D'OIrO-

ro BpeMeHh, OTHOchTeIbHo pa3Hblx O6uerrOe h B paMKaX pasnht{Hblx Ae6atOB'2 no

TOil nphrll,4He, r{To o6beKroM 3Tr4X TeKCTOB 6sltlo <TOJlKOBaHile npaBa>. Bnpoqeu,

6oluuan qacTb 3Tr4x TeKCTOa O6tegnueHa B KHHrax, xapaKrepu3yloulrlxcfl onpeAe-

IeHHbtM eAhHCTBOM t/3nOXeHHtl, O KOTOpbIX MOXHO CKa3aTb, qTO, CyAtl nO hX Ha-

3BaHilffM, OHt4 BnhcblBarcTcg B paMKh HSKOFO eAhHoro npoeKTa. Ta<rna o6pasov,

nyfeMnpocToronpoqTeHrf lSTI4XTeKcToBMoXHonocf leAoBaTelbHocrpynnHpoBaTb
r/rx OTAeIbHble sIeMeHTbl B TaKHe py6p4Kl4, KaK <BOtltOHTaptlSM B TOJIKOBaHIAV>> tAllvl

<nphHlli ln reKcryeilbHoil HeonpegereHHocrl4>, nocKoJlbKy oTHM py6pNKaM Heno-

cpeAcTBeHHO COOTBeToTByIoTTe AaHHHe, K KOTOpbIM TaKne py6phKu oTcblnaoT' Bbl-

6op HasaaH nh py6pm MOXeT 6uru 6onee HJIH MeHee yAaqHblM, h F C FOTOBHoCTb|S

nph3Halo, r{To HeKoTopbre TepMHHbl egBa nH coBMeCTHMU C rOfi unn vtnoh nepcneK-

rvBoh. Ho ecnn B Kax.qoM cny{ae BMecTo noAo6HHX py6phK npr6erarb K nepe-

qncneHr4lo ofleMeHToB, 6yger ex1e xyr(e. 3ro, HanprMep, coBeplreHHo oLleBhAHo

no OTHO[UeH6yC K Tep-MHHy <AoKlpHna-nsHuil CKelTMqH3M"' .[,aHHOe ngHtlThe nOA-

BepraeTcg TUlaTenbHOMy OnHcaHHn KaK B peKoHCTpyKLtHH TeopHH Tponepa' TaK il B

qacTu, nocBqu-t,eHHofr Henpeop,oJlqMblM TpyAHocTHM. ..[OrrprnalbHblfr cKenTHLlt43M

TaKXe,4cXoAhTHSToro,qTo.qOKeTeKcryaf lbHoeonpegeneHHe3HaqeHHffHeHeceT
B ce6e HL4KaKOfi O6beKFHBHOfr nnQopuaqHH O TOM TeKCre, C KOTOpbIM oHO CBF3aHO'

ocyulecranqeMbtfi npH 3TOM eur6op He MoxeT paccMaTpHBaTbcfl KaK eu6op HeKoero

"u[ru"ru, 
o6rerrhe*o 3ano)KeHHoro B TeKcTe, H nogToMy S*ecb He MoXeT 6blTb

peuu O6 aHaflhTt4qeCKOM TOflKoBaHHh>.3 [lOerOtty e UOe* rpnruqecKoil CTaTbe BOBCe

HenoAHL |Manc f lBonpoc<cKenT ' | I lHSManooTHo tUeHn toKAoKTp f iHeD_peqbLUIa
o re3uce Heno3HaBaeMocru H HeBogMoxHocrl4 onxcaHrq onpeAeneHHblx o6beKToB

c noMou-lblo onpeAeneHHblx MeToAoB'

2) O6uexr orBera

MnrLlens Tponep HanpqMyo nepexoAhr K pa36opy rex rpyAHocref ' Koropble fl

cr{,.tTa}O HenpeoAojil4MbtMt4. 3ry gracr<yccHlo Tponep npeABapseT HanoMhHaHheM

nOnOXeHilil ero CO6CTBSHHOfi n93lll-l,l,ll,l nyreM yKa3aHhtl Ha AeC9TOK ee KfiOqeBblx

no;loxeHhil. OH rarXe BblABhraeT rAen K;lac6n$uraqran BblgKagblBaHhil '  cBfl3aH-

Hbtx c o6ulhrrru r,r a6crpaKTHbtMr/ HopMaMh. oAHaro TaKofi noAXoA Bbl3blBaeT 6ons-

u.loe coxaneHile B TOi CTeneH[, B KOTOpOfr aarop He o6pau{aeT H6KaKOTO BHt/Ma-

HUfl Ha MOr TpyA no peKoHovrypa$:Av ero reopHH Ajit l roro' t{To6bl o6o3Haqfirb

TeHenocne.qoBarenbHblenoroxeHht l ,KoTopbleh3Har{a lbHOAenarcT6ecnonesuoi l
peafl i lcTilqecKylo Teophlo TolKOBaH Un. vlaalrv,u cIoBaMu, BMeCTO npeABaprTenb-

no o6cpr4eHilf l MOL1X nonblToK nponcHLlTb Cilrya4Hlo Muuenu Tponep BHoBb BOC-

npo1a3Bo!,hT ceor,r @opvynilpoBKt4 14 t/sHaqaflbHble Te3hcbl c TeM, I{TO6U OnpoBep-

rHyTb pe3ynbTaTbl MOerO aHaIhTl4t{SCKOFO 14CCJIeAOBaHVA peantA3Tl'4qecKoft TeOpLlll

TonKoBaHhtl. Ho oH rrHopl4pyer ro, t lro q peKoHohryphpoBatl ero reophlo' t{To6bl

2 Troper M. R6plique d Otto Pfersmann' P' 336'
s pfersmann O. Contre n6o-r6alisme juridique. Pour un d6bat sur l ' interpr6tation // Revue

frangaise de droit constitutionelle. 2002. N 50' P' 322'
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To' uTo.qenarcT gTV n?\a VHAtABVAyanbHo, He oTHoct4Tcfl K coAepxaHVro reopvju.
Aeropul BcerAa BonbHbt BepHyrbcff K cBoef Teopnt4, ,r3MeHr4Tb vnvi EononHr4Tb ee.
c ognofi cropoHbl, oro Moxer cAenarb fio6oil, a c Apyror - TaKNe AeilcrBr,4fl BeAyr
K CO3AaHHIO HOBOr TeOpLlt4. BnonHe BosMoxHo, rlTo HoBag TeOpLlfl US6eXUt BHeLU_
HVxvnv BHyrpeHHhx HeAocrarKoB cTapoil Teopl4l,4, Ho oHa MoxeT.D,o6aBuTb n HoBbtx
TpyAHocrei' f loerovy cneAyer usyvarb Bce erh pa3nfiqHHe KoHqenllrlt4 no orgenb-
HOCTl4.

l-osopn o6 <oreere> Mrulens Tponepa, MoxHo KoHcrarupoBarb HenoH nMa1ue
3TilX Meror,ororuqecKfix nocbtnoK Moero noAxo.u,a. TaK, veHR o6uqenRor <HopMa-
TtlBti lcroM>' ero 6stlo 6H enonHe Aonycrr4Mo, ecntA 6sr q xoren npon/BonocraBr4Tb
peaflHCTHqeCrOfr reopurh rorKoBaHr{H HOpMarhBl,4crcKy}o KoHqenllrl lo npaea. pa-
3yMeercfi, g He orpt4Llalo, rlro ra reoperHqecKaq nepcneKTLtBa, KOTOpyto q 3au]ilqao
B CBOI{X pa6orax, BnoJrHe Moxer 6strs o6osHaqeHa !4MeHHO TaK, HO npeAnpilHgTaq
MHolo Kpt4Tl,lKa peanncrfiqecroil Teopur TolKoBaHHn He BeAercq c HopMaTilBt/cT-
cKux no3rL{vti l, KaK 6st vst Hr noHhManH HopMarr/Brsv. Bonpoc 3aKr;gqaercq B ToM,
flBJlffercs nv peanncrLleecKarr TeopLls roJtKoBaHhfi npheMneMoil ucxogn Hs ee co6-
cTBeHHblX npe.qnocblnoK' 14 peqb coBepueHHo He fiAeT o ToM, yAoBneTBopfreT In
AaHHaF Teopr4s reM vtlt hHbtM Kpr4Tepfif lM roil unu unofr eepcuh HopMarr4Br/3Ma.
B nocne4ueM acneKTe MoxHo oqeHb reFKo orBerfiTb, rlro, c roLtKt4 gpeHilf i cavofr
peanhcrhtlecrofr reoprfi ToJtKoBaHtAA, oHa He rrBrsercs HopMaruBrttctcroil. Coor-
BercrBeHHo, c Moei cropoHbt 6uno 6ur HeflpaBhnbHo h Henocne,n,oBarerbHo BKllo-
qaTb B KptilTl4Ky BHyrpeHHhX nocbltloK peajlhcThqecroi reopmh ToJrKoBaHVn re unvl
i lHble HopMarvBhcrcKl{e reshcbr, Koropbre He BbtABhralorcfl caMoil pas6r,rpaevotZ
reopueil. f lpr erov HeBa)KHo, Aeraercg rh raKoe BKrloqeHhe oKcnrhur/TH o vnvt tAM-
nrNLlLlTHO, r/sHaqarbHo Hnh B npoqecce apryMeHTarlhr4. Taroil no!,xoA npileMneM,
ecnil peanhcrilrtecKaq reopilc AonycKaer 3TH nocbttrKh HanpqMyto l16o xe oHil n.o-
ri lLlecKll BblreKator h3 ee KoHcrt4Tyn4BHbrx eneMeHroe" Ho ecrt4 He AoKagaHo, r{To
ouu6<u pas6rpaerutoi reopru cBR3aHbr c HopMarhBVcrcKvtwtl nocbrrKaMil, To cno-
pbl o <HopMaTfiBHocTt/t) He HMetol Htt uta-nefiuero AoKa3aTerbcTBeHHoro sHaqeHLiF,

To xe caMoe HeAopagyMeH,e BosHl4Kaer, HanpuMep, KorAa Mrueru Tponep
ynpeKaer MeHff B TOM, qro <ff HeAOCTaTOqHO 3aHffT O6Cp<4eHUeM qeHTpanbHoro Bo-
npoca o ToM, gBrtleTctl nn $yHrqneil eonn iqeqTerbHocTb no TonKoBaHilo TercToau.4
.[,eficreurerbHo, pearucrhqecKag reoprfl TofiKoBaHhF yrBepx.qaer, qro ro, rJTo oHa
HasblBaer <ToJtKOBaHL,|eM>, sBrnercr QyHrqreh eonu. B erov nnaHe 4nn venn 6srno
coBepr.ueHHo HeyMecrHo o6cp<garb Bonpoc, HacKorbKo npaBuabHo raKoe ytBepx-
AeHr4e; MHe rhlltb cneAoBeuto npHHqrb AaHHoe yfBepxAeH!4e B KaqecrBe o.0,Horo fis
SneMeHToB pearficThHecrofr reoput4 TonKoBaHlzrl tA tAccfieAoBarb, FBflFercfl f l l j  no-
cneAoBarersnofr u 3n[4creMollorhqecKr4 LleHnoil Ta reophn, Koropaq crpor4Tcq nprl
noMou-lt4 AaHHOrO yrBepxiqeHHq.

Ecnu n gefrcreurenbHo AonycKalo, r{To oAHa h3 nocbtroK peanhcl4qecrofr reopul,r
TorKoBaHilt l cocrohr B ToM, qro <TonKoBaHhe ecrb aKT Bojtt4 (a He arr noenaHrn) -
BOJIIOHTapUSM B TOnKOBaHW,,,5 TO BOnpOC 3AeCb (ra< r,r B ToM, rlTo KacaeTcF Apyrrlx
sreMeHToB pas6rpaevofr  reopura)  3aKroqaerce B noHhMaHi l i l  Toro.  r t ro o3Haqaer

4 Troper M. Rdplique d Otto Pfersmann. p. 340.
5 Pfersmann O. Contre n6o-rdalisme juridique. Pour un d6bat sur l ' interpr6tation. P. 290
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noEPcMAHHo.TEOPI4'EE3oE6EKTA,AoKTPI4HAEE3TEoPI4'I

AaHHOe nofloxeHile B ero KoHTeKCTe h KaK MOXHO CKoHcrpyl4poBarb reophlo npu

noMou-ll4 TaKOTO S'|eMeHTa'

4) Mecto reoPuu noHyx(A'eHng

. [ , aneeMHeBynpeKcTaB l / lTc ' l , qTo ' lHenphH i lMaoBoBHl4MaHL4epass r rueuge i l
puurr"rrr"croil-reoprh TonKoBaH tAA V, B qacTHOCTtl, xot{y t4cKyccTBeHHO OTI'enfiTb

ery reopilto or reopht't aKroB apryMeHrarhBHoro 
""lrytTT' 

<Koropatl nblraercff

oTBeTLtTb Ha HeKoropbte BospaxeHhF npoTl4B peaflhcTl4qecroil reopt't l ' , l  TOnKOBaHUfl

r / f fB rse rc t l eenpo r .onxeHheMo '6 .EaHns t i ap ryMeHTHenp f i eMneMnoHecKonbKhM
np14qi lHaM.' -EcnuTeophgBRe ' l qe rcRpa3BuTL{eMTeop '4 ' |A , ronpeAnonaraeTc ' l , t {ToTeopL l9

A .qeicrsyer 6es noNroull4 Teophtl B' f loerovy BnorHe MoxHo 3aHuMarbctl t l3yqe-

HheM Teopt4 vt A rar ra<oeoil '

Eclu reopttff aKroB apryMeHrarhBHol-o noH)DKAeHhff np13:1Ha orBerilTb Ha HeKo-

Topble Bo3paxeHhfl, BblABt4Hyrble npoTl4B peanhcTl4qecrofr reoput4 TOIKOBaHUA' TO

3TO C OLleBI/AHOCTbIQ npeAnonaraeT, ttTo MoxHo BblABhraTb BO3paxeHUq npoTt/B Ca-

voil peanucruqecrofi TeopllLl TOJlKOBaHfitl, a TaKXe To, qTo Teopnq aKTOB apryMeH-

TaTilBHOTO noH)DKAeHhq npuBHOChT HeKfie He3aBilChMble sJIeMeHTUt', roropute o6o-

"*ou","ut, 
np-o6n"*r,"le eneMeHTbl peajl i lCTulqecroil Teophh TonKoBaHhF TaK', t lTo

nocJ]ep,HFF CTaHOBhTcfl (peafli lCTt4tlecrofi reopueil TOJIKOBaHhfl - 2"' B Aeilcrsu-

TerbHocrr4 xe reopr,lq aKToB apryMeHTarhBHoro noHlDKAeHrq npeAcraBnqer co6ofr

TeopLllo, KOTOpafl toBopt/tr HaM O TOM, KaK nphHfiMatou-lhe peueFltlA nvua o6ocHo-

BbtBaoT'ceoil eut6op, t4 o ToM, KaKOBbl nphqhHbl ux eut6opa c TOrlKt/ 3peHu9 npo-

LleCcaHopMoTBopqecTBa.u[ lony&qeHle, ,cyu4ecTByeTTaM,rAeecTbonpe' t ] .e f leHHHe
qenhurAeTonbKoonpeAeneHns te4e f i c reu f lMory rnp i lBecT ' lKAocTL lXeHn}o3T ,1X
qereil, nph yc;loBhh tlro roJlbKo ela geficreun 6dnu peanh3oBaHbl h hMeHHo c ra-

KNM HaMepeHheM. Ku*rt, 6u un 6Unn npuvrHbl roJ.lf l  npilHtlTt/t l raroil Teoptlt/ '  oHa

coBep[UeHHo Hhqero He roBophT o np,4po.D,e <To'lKoBaHhq npaBa>, r. e. o6 o6lerre

pean L't crhr{ ecroft reoput t4 TonKoBaHil ff '

A6conorHo oqeBI4AHo, qro B cnyqae nphHqThq pearucrhqecroil reopt'tLl rotlKo-

BaHhq B KaqecTBe nocneAoBaTenbHotl h enhcTeMOnOFHqecKh qeHgoil TeopLlg aKTOB

apryMeHTaThBHotonoH)DKAeHr4' lMoXeTpaccMaTphBaTbc' lKaKyAat . |HoeAononHe-
Ht/e vt npoAonxeHrae nepeofr Teopht4, BeAu ecnr peajlt4cThqecKag TeopLlff TOIIKO-

BaHnq tlBnReTgtl noCIeAOBaTeIbHOLl n O6na4aer SnhCTeMOJIOrrqeCXoi qeHHOCTblo'

TO OHa no3BOIfleT noHffTb, noqeMy opraHbl ayleHTilttHoro TOJIKOBaHhff (B cMblcfle

eioil reopr,r14) ,qeilcraytor raK, KaK oH'l geficreylor' TorF'a KaK reoprR aKToB apry-

MeHTaTuBHOTO noH\DKAeHhfl ocTaBIFeT 9TOT BOnpoc coBeplr' leHHO OTKpblTblM', HO AO-

npoconp rqhHaxu" ' o -opu ra rux -nn6oAono , lHeH i l i r pas6v rpae ruo iTeop f i L43 . [ ' ecb
AnRHaCHerMeerHr /KaKOro3HaqeHhq ,nocKo lbKySTOTBonpoc \DKenpeAnonarae r
npaBilt lbHoOTb Torot t{TO peanhCTt/tt{eCKaq TeOpLlR TOIKOBaHilq FOBOp'IT nO nOBOAy

<TOIKOBaHnf lnpaBa> ,T .e .nonoBoAyrexaKTOB 'np r4poAyKoropb l xHaMKaKpa3 t ' 4He-
O6xoAtltrrto BblFCHl4Tb.

ouuqHu t r ranp i lMepoMsTorocny )K t4Tpe3pMe,KoTopb |MMr rue l sTponepnoAb | -
ToxfiBaer cBolo HaytlHyto KoHcrpyKl-lt4to' floHloxgeHre hMeer Mecro rotlbKo B ToM

6 Troper M. R6plique d Otto Pfersmann' P' 340'
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cnyqae, ecnq BepeH nocneAHLli Te3L'lC Tponepa,T Aaxe He3aBilCtlMO OT TOro' cno-

cO6Hbl nAOTA aKTbl nOHlDKAeHilg npeOAOneTbTpyAHOCTN, CBg3aHHble C hHblM'1 3Ie-

MeHTaMn peanh6Trqe6K6ft Tegpht4 TOnKOBaHT'1F KaK TeOpHLl (<1OJlKOBaHrff npaBa)"

Bnpovev, Te apryMeHTbt, KOTOpbte npilSBaHbl o6ocHoBaTb TeopLllo aKToB apry-

MeHTaTuBHOro nOHyXAeHiltt, )DKe 6stnU npe4UeTOM Kpl4Tl4Kh C MOefr CTOpOHbl, o9o-

6eHHo B oAHoil tt3 Morlx pa6or.s Ecnu 6st eTl/ ABe reophll 6stlu 6st Hepa3pblBHo

cBfi3aHbl, To TorAa HIDKHO 6UnO 6U pa36upaTb h Mol4 apryMeHTbl npoThB Teopht4

aKToB apryMeHTarmBHoro noHlDKp,eHus' -,r 
reoplrr Heo6xoAr4_Bonpexu yrBepxAeHillo, corflacHo KoropoMy SHaHue orot

Mo !,ntl ocOSHaHL'lt l SHaqeHutl peanucTilLle6Kofr Teop7lt4 TOnKOBaH?ltl, CaM Mnuenu

Tponep B CBoeM *OTBeteo HhKaK He O6paulaeTcq K 3Toil AgnotlHt/TenbHgfr Teopfit i l ,

orpaHilr{i lBaqcb nepeCMoTpoM caMofi peanilCTt/qecKOfi Teopulti l  ronKOBaHilf l B HoBOil

BepcLtt4, npeAfloxeHHofr B (oTBeTe)'

.[,ononHureflbHo MOXHO OTMeTHTb, r{To cornacHo (oTBeTV, Mvtluelq r0o1e91

Teopllf i aKTOB apryMeHTaTUBHOl-O nOHyxAeH14F no3BoJlReT npoAeMoHCTpt4poBaTb To

noHyxAeHL.le, KOTOpOe BeAeT K.CO3AaHilo BblcKa3blBaHL4il, <hMeoulLlx B KaLlecTBe

cBOefi 3aAaLtil t4cTOnKOBaHHe Apyrux BblCKa3blBaHVil>>,T' e. AaeT Haqatlo <CyUIeCTBO-

BaHn1g HOpM>.e A erO npe4noflaraeT, i ' lTo L4 6e3 nOMOUll4 TeOpLlt4 aKTOB apryMeHTa-

TilBHOTO nOHyxAeHhtl ffcHo, KaK ycTaHaBfli lBaTb cooTBeTCTBytOuhe BblcKa3blBaHrt

i l, c.nep,oBaTetlbHo, HOpMbt. Ho eepu ilMeHHO O TaKOM yCTaHOBneHtAVtt t l4eT cnop'

5) Agercearuocrb reopuw u Oufioco$cKurt KoHTeKer

Eclr eepHo To, r.tTo, KaK HanoMfiHaeT MilUeJIb Tponep, LleHHoCTb TeOpLlt/ He 3a-

Br/cLrT oT ee cOoTBeTcTB!4c QralocOQcroi Teophul, a OT ee a.EeKBaTHOcTh TOfi cQepe,

KOTOpyTO OHa nbtTaeTga o6bflCHHTb, TO CneAyeT OTMeTL'lTb Cne.EyNCU{ee: TeOphq npaBa

KaK Teoprg, uMe1gu-las cBohM o6beKroM <<npaBo> (ouronOrutn) ra cnoco6ul AocTyna

K nosHaHr4lo (enhcreMoror-He), caMa no ce6e gBnnercH ofinocoocxofr. B Xaqecree

TaKoBoil oHa BnficbrBaerctr B 6onee uMpoKHfr npoeKT !' l  KoHTeKcr, KoropblMl4 oHa He

MoXeT npeHe6peraTb. BMecre c TeM M9HM npqH1lhnoM 6utlo He O6paularucff nptl

Kpr4ruKe K hHbtM QhnocoocKr{M reoptlt lM, KpoMe rex, Ha Koropble on'p?"]99-1lY3

pea1ilCTUqecKaq TeOphff TOtKOBaHHf;. B OCO6eHgOCTT eTO KaCaeTCff aHanilTUqeCKOt/

$r,rnocoQr,rr f l3btKa, a TaKXe sMnilphsMa (naxe ecj]f i caMa pa36hpaeMafl Teoptlt l He

roBopt /T HaM, t {TO KoHKperHo oHa noHhMaer noA 3MnHph3MoM)' ,

Peal u ctnq eCKaR TeophR TOJIKOBaHHq npeACTaBIFeTCq Sarrnv eCxn KaK 3M n M p'1 -

qecKafl Teoprlf l - HaM HeoAHOKpaTHO HanoMHHalol qTo HOpMbl ycTaHaBtlt/tBaoTctl

KaK aKTbt rottKoBaHhg <ToJlbKo B chny npou3BoAhMblx t4Mt/ gOOeKToB, T' e' hcKn|c-

qnrenbHo 3a cqer HX oMnhpxr{ecK}tx cBof crB>.10 B raqecree Qr,rnocoQcroil TeopIAA

7 lb id.  P.337.
e *critique de Ia th60rie des contraintes juridiques" ("Kprrrrca reopuH aKroB topl4Al4qecKoro

non)n*gu*r",,). era pa6oraAonXHa 6HTb ony6luroeaHa B c6opHuKe Marepua'loB MeXAyHapOA-

Horo Kol1toKBt4yMa nO BonpocaM aKToB tophAr4qecKoro nphHlDKAeHhF, cgcToqBulerocs B OKrtl6pe

2000 r. B flapuxe [ora pa6ora ebtura B cBer lDKe nocne ny6n vlKa$vlvl Hacrotlueil crarbvi Pfers-

mann o. crit ique oe ti ineorie des contraintei juridiqu?s i/ lrreoriedes contraintes juridiques /

dir. M. Troper, V. C;r"ilp"i[ffpl;i., C. Gtegorczyk. Paris, 2005' P' 123-142' - tlpnm' nep'l'

s Troper M. R6plique d Otto Pfersmann' P' 340'
r0 lb id.  P.347.
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IIPABO 14 EfO UHTEPNPETAIT4I4

Xe co6cTBeHHblMt/ sranocoQcruvn at"l6t,tt- l |^AMvl, u 6utrg oMn}4pl4qecroi reoprefr,

cnoco6Hoil l-,u 
""o'*ouo 

ia artanws. Flo orHoueHt4rc K:l^".i,i9,"iparrnoil npo:f.1Yt"

KoHKperHaqpas6rapaer"aat lHaMureopt i lFocraerct l ry t 'aaHHoi lhHeMHorocnoBHot l '

l l .  Geruanrr' lecxt' l fr BonPoc

3aulurHnrpeaflucTt/tqecroftreopt,thTo'|KoBaHrflAoflXeH3aulhU{aTbHayuHuilxa.
paKTepAaHHoronop'XoAai lcTporooTrpaHht{ t4BaTbeToTnoAXoAoT.D,oKTp' lHanbHoro.
Tarovy3aUlhTHt/ lKynphAeTcf fAoKa3aTb, t ]ToeroBblcKa3blBaHh' loTHoc' lTcni lMeHHo
K (aKTaM TorKoBaHhq), Lrro orh u*r", 

"rpo_ao 
nl"*prntruuut (unr, no cfloBaM Mvtule-

rn Tponepa, ,"or*",'";;'i; ;" o''' 'oonug"rcr nayunofr ueHHocrbro' o6uerrar'avt

TaKoro aHaflh3a 6ygy[ Bb|CKa3blBa tlun, o6nagarcU]fie onpeAeneHHutvh caoilcrBaMt4'

Ho s ro xe BpeMF MoxHo Aonycrt4Tb' rlro npeAMerHaq o6nacru eroil Teopt4'1 Ka-

caeTc f fBonpocoB3HaqeHh ' l ,BeAbAoKTphHanbHoeToJ lKoBaH i l eKaKpa3hcocTohT
B ycraHoBreHili l  roro, r{ro HeKoe BblcKasblBaHHe HMee-T^::5Oe 3HaqeHhe' a raKoe

To ' |KoBaH i l enocaoe f tnphpoAeco rnacHopeanhcThqec ro i l r onuen l l hh ' lB j ' l FeTc f f
rnn cnoco6o, npO"""p;;;;;;r" o6ocHoaaHurfl, t t lv BocnpoMsBeAeHL4eM apry-

MeHTaqhil cygbt4. TL"'r '" 'rts'r '  Mtlulenu Tponep BBoghr pa3nhqfie Mexgy aKraMt/

nphAaH[ f l 3HaqeHh ' l xa ro6ue r roMSMnHpt4qec ro i lHayKL l , coAHo i l cTopoHb l ' hno -
3HaHUeM HOpM 14 SHa,leHltf i '  HeBO3MOXHbIM C TOIIK'1 SpeHhff o6leriueHulx HayqHblx

MeroAoB, -  c  PPYroi '11
OAHaro raKilM cnoco6ona Herb3n Hr co3Aarb HayqHyN3 Al4cl{hnnhHy' 3aHnMa-

tou l y }ocnnpecKpnnT i lBHb |MhBb lcKa3b |BaHhFMl4npaBonphMeHuTe j . l bHb |Xop raHoB
(1), Hr'r npoAeMoHcTpt4poBarb' 

t lro raKatl HayqHas At4cl\f innfiHa cao6oAna or Heo6-

XoAhMocTt ' lnpnHuMaTbBoBHt/MaHL4eceMaHTuqecKhexprarepr ' r ra(2) '

't 
" KnaccuQuKauue silcxas*eanuil

t l epepTeMKaKnepe f r r r ro6c lo r .4eHh toMoL lXocHoBHb |XBo3paxeHu f i ,Mmruenu
Tponepp"n"rr" ,= 'pyut-""" '$uraquroBblcKa3blBaHr ' r f r 'BcBolooqepeAbAaHHae
naccnQuraqh f lHanoMt /HaeTocneAy tou l r ' ' l xMoMeHrax :1 )o rHou leHheMexAyHa-
yroi r go<rputHoil; 2) eonpoc o creneHvl gmQQepenuvawv tl o Bo3MoxHocrt/ onpe-

AeneHhf lnpuHaAneXHocTL|BblcKasb|BaHufrr ronayhJ. lhhHoMyKlaccy;3)xpr , r rept , t f r
ycTaHoB,leHhg BblcKa3blBaHht4'

1.1 . OtnortteHue Mexqqy nayxofi w goxrpuuofi

Muulens Tponep orMeqaer' t lTo re BblcKa3blBaHhtl ' Koropble orHoctlrctl K Kare-

rop t4 t / o6u - \ l , 1x ru6 " ' pu * tHb l xHopM 'a raKxeBb lcKa3b lBa i t l f r t / . so6nac ruAoKTpM-
Hb | i l (HayK , l onpaBe>(ecHau tcnepeanhcT t , l l | ec ro f i r eop rhToJ lKoBaHuR)o rHocRrcn
Kpa3Hb|MKIacCaMt, , | t {ToMoffno3l / l l lh f l3aKl}oqaeTcf lB(MacKhpoBKe>AaHHoropa3-
n^\ ]AA'ogHaroAaHHoepa3f lnqre i lMeeTOynAarueHraj lbHoe3HaqeHheAJlFnpoeKla
peanr,4crhqecroil reoprt/ ToJlKOBaHt" - 

"o"l"Hhf 
HayKh o npaBe' KOTOpaF 6yger

noorLl Bocronrb topt4,qhqecroft AoKTpuHe'

11 lbid. (resrac "f").
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QyHAaveHrarbH.e 3HaqeHhe AaHHOTO pasnvrufl pnn pas6upaevoil TeopvltA6utlo ornaeqeHo lDKe Ha-nepBbtx crpaHr4llax Moero reKcra,r2 BMecre c reM AaHHoeBospaxeHLle He Moxer 6stru npnsHaHo yr,oBnerBophrerbHbrM u no nHbrM ocHoBa-Hr4rM. Muuers Tponep npaBilnbHo noAqepKrBaer B CBOeM *oTBerer, ,rro o6uiler a6crparrHbre HopMbr ffBrrrorce npeAMeroM aHaru3a ArF pa3nilqHbrx AhcKypcoB,HO Merorq vxaHanvsa He coBnaAaer. ognaro eror Qarr HVKOrAMO6paeorra He ocna_pt4Baercn e voefi pa6ore. l- lpo6neva gaKnoqaercs e cnoco6e ycraHoBneH vfr Ktlac-cuQura\un sTrx ALlcKypcoB c ror{Kr,4 speHrn norpe6nocrefi peanrcrfir{ecroi reo-pl4Ll ronKoBaHIAA' a raKxe B Haxox,qeH tAu rex oHTororilqecKilx nocbrJro*, * *oiop-"i"sr4x4ercs raKan Kraccueurca1un.
.[,aHHoe yrBepxAeHVe vtMnntAL\t/THo ocHoBblBaercn Ha regfice o roM, qro eAilH-crBeHHO npaBh,rbHbrfi cnoco6 Becrh HayqHble pacclDK.qeHrrr o npaBe _ 3ro (BbrcKa-SblBarb vl14t KarvBTbre npono3Llr_$/1,1 KacarenbHo cyqecrBoBaH4g HOpM) (B CMbrcnepearrcr,4Hecrofr reopr' TOrKoBaHrtta). Taxue u","a""r,uun* vt 6ygyt e 4e'crez_rerbHOCTh oopMrpoBarb <oMnzp,r{ecKy}o> HayKy. Bce xe Apyrre AecKpr4nrilBHbrepacclDKAeHhq o <npaBe>, ecrh. oHrl He yKra.qbrBarorc' B paMKL4 AaHHoro npoeKTa,He ronbKo nhu,aorctt HayqHoro xapaKTepa, Ho h MoryT npecneAoBarb nil lub npe-cKphnrfiBHylo qenb. peus s4ecs hAer He o npocroi o6rerrreHo it xnaccuQuKaL\rAucnoco60e pacclDKAeHVfr, a o roM Tesfice, xotopuri peanhc',4qecKaff Teopr' TOrKO_BaHVa eu-le AOnXHa AoKasarb (ecrr cre4oBarb BHyrpeuHefi florl4Ke pasaurun atoilr e o p r r ) .  

. ' r ' r -

. l,eicrerrenbHo, MOXer oKa3arbcrr, vro ns6pauHsrrT peanucrzvecKotz reopnefrTOJTKOBaH,|R nyfb He no3BOrrrer roBopr,,rrb o6 ee o6re<rax 
"u "o"lunnov 

e}o a6_crpaKrHoM MeraffsbrKe, uro pas6npaeMa' reopfiH eoo6ule ue o6paeye.;;";;r;;-crofr HayvHoh EUCUnnnvHbr 14 qro, cneAyF Epyr,M cnoco6av pacclDK^eHhfi, BnorHeMOXHO nosHarb o6rerrul c noM'r4bro raKr.lx MeroAoB, KOTOpbre MOryT 6Urrs oxa_paKTeph3oBaHbl KaK <HayqHble). f loerovy sauleil qenbp HhKaK He RBrqerc' MacKLl-poBKa oAHOro h3 LleHTpanbHbrx re3rcoB peanilcrrqecroil Teopvln ronKoBaH14g; Mblxorl,M nu,,6 U3yqvrs o60cHoeauue, us6paHHoe erorT reopn eil ptnAaHnofi ueru.

1..2. EuQeepeH4ua4us H Boswox(Hocrb Kareropu3a4uu
KaxercR, Mruels Tponep AonycKaer, qro orHocerqvlec' Ko6uluv HopMaM Bbr-cKa3blBaHZff gBJltltorcF npecKpHnrHBHbrM14 BbrcKa3btBaHVAMVI, c ftoMou{b}o KOTOpbtxco3Aalorcq HopMbl' Tarre BblcKa3btBaHLlr MoxHo nail..vt B pelueHhrrx Bbrcr.xr,4x cy-Ae6Hstx uuctau4uil (4onycrmv B pa3Bhrhe uauefi gr"*y""^r,Hro Mbr MoxeM ycra-HOB,4Tb erh aKTbr c noMou-lbh3 pearhcrr4qecxoil reopru ion*or^r^n). ero o3Haqaertlro Her uurcarail pa3Hht-lbt MexAy MorHBaMLl ilpvHsrvln peueHils vl caMVM pelue-HilEM. HO SAqCV H\DKHbI TAKUE PACC}DKAEH VN, ECTV TCKCT PC[UCHhff YKA3bIBACT, HTOHOpMaruBHbrM xapaKTepoNa o6ra4aer rojrbKo ro BbrcKa3brBaHhe, comacHo Koropo_My aHHyn[4pyerc9 HeKoe 3aKOHOAarenbHoe noroxeHhe? A ocransHbte SreMeHTbt

12 u'f4r pealrcr, ' {ecroi l  Teoput4 TotKoBaHr4q Bce BbrcKaBbu,aHVA, Kacaou-{hecf (KoH-crvryL\ULt>' <3aKoHoB>r <yKa3oB> Vnv vH6tX o6ulrax ra a6crparrHoi* nopr, He Moryr o6pecrurnr vareiulei l  AOnu HayqHoc' l ,  cropee, a* pu-r"-oB TaKrle BbrcKa3brBaHufl B KairecrBefiAeonorilqecKoro AilcKypca Moryr o6paeoaursaro ooie* ar"Li-ri^u".o14 AorMbr, rorAaKaKHayKa npaBa npuSBaHa i lgyqarbronbKore peureH14r, KoropbrM14 paspelr,aercf l  Heri l i  cnopo(Pfersmann o. contre neo-reitisme r"ridl;;;.'p"rr. ,; ;;6;t-";r- riifitli'pretution. p. 280).

IOEPCMAHH O. TEOP'{. EE3 OEbEKT HA BE3 TEOPVII4
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TPABO II EfO I4HTEPNPETAI]II,4

TeKcra pelueHhq tBttlorc' He qeM hHbrM, KaK hg,roxe HneM npuyt'r_r, Koropbre nph_Benil AaHHyro cyge6Hyro ,""t""'lro l4MejJHO K OroMy, u n" * ApyroMy pe3ynbra-ry! flonHoe nphpaBHilBaHre reKcratygeo'or" p"r"il" K aKry HopMorBopqecrBanorpe60eano 61-r:r<ofi *u";o;;;u ^ 
"rosieMeHroB, Koropan HanpeMyo onpo-Bepraercr caMnM reKcroM. Boevo>ino, raroil 

"n"rr"i"rHbrx 14 6111 6ur npaBhflb-
ri's;i?,[JorAa 

HenoHerHo' KaKhe 
"'urunro, 

pu"nr"rrr"croil reopr tA ronKoBaHun;:;n:*:hr,-"*l::ffi gg;**xi**rd",ll"nr,w;
Hutx. Be4o ror4a Ans Kax,qoro 

"n"ru#" 

';:i:::,^,::":_"^i::i".qoBaH,4e 
rao/tx AaH-coorBercrBneMexAv""nouo,p*";'T#;'ff :-K[r?rr;T#J."#;ejru;;:

;:t#"#:?:1.:t, 
c noMourbro ruiosou oMnhpz,{ec*r" *"y*. h s4ecu vu a6co_, o ro M, *u * " " 0 ffi ; y"?:" "# :?fl, rJ * *i; : ; :**;*;u:xl;rrpr,4Mepa, rge 6srra 6ur npraveuun" niua"" cBrrsaHHar c orv;ff "';,3,ie;ilfJf"Tli"*?y""*",:aiii$ffi ;5:;""T;f##l#TIffi 1

ogHaro 3.ecb^ecrb L4 Apyran tpya"o"r". llocronsry MorrBbr AonxHbr e ceoerZcoBoKynHoc'4 paccMarpheaiscq *"'fropr"'4BHble, Ai*u 
""r, 

rpaMMarhqecKa'QopMa rx esrFaxe! 
72?,!:6sr aecrpran rveHoil,ro.au'roooe AecKphnrrBHoe Bbr_

i{:Hiiffi^f"H:#:#iJJ#?l" 
oo''o npuoo?i;;;""" (Hay<orz o npaBe -

BaHue. Ho 
"o"up'rluri; ';;;:"""X]^':,o-?'ronKoBaHhtr) 

e Hoptrzarrunou 
"","*u"o,-o 6 

" n, 
"ru'-r"rl"# ; 

"ff#J ?F:]r: 
so e c e 

"'o o t n 
", " e'. go e M o x; 

", 
-*' 

;' ff",,
l:ffi J;i#h::H:T;;o#;;ffi1#;f#"ff S::T,:;ff lff H,:"::tr*::;J
^ Ecru, HanphMep, KoHcrhryuhogHutri

"t1 p u u n v aa " o u n r, " n, e ro, qro - " Juir?; ::ffi;:tf ffiT : 
r"";l 

:XilH?:;AarH' rrro oHa coAepxhr e ce6e noro*unru ,q, aouop"ulu"-o ror, 9TO...)), TO cror4Tnil ,qaBaTb OTOMy BblCKa3btBaHUNC HOBOO npoLtTeHhe:. 
".,.O6gsarelbHg CrJLATaTb, L1TOKoHcrt/Tyr-r, 'rs B.rynhna B cnny H qro oHa coAepxrr e ce6e flo,roxeHhe, coilacHoKoro p o M y o 6 s s arer sH o, vro. . ., u n u xe n o 6 n';;;r;; 

" 
; ;; 

" " 
J;J:;:&? J"T::::

;ffi;:Tr..l|u^uo, Haeu*an 
" 

onpJsur"uuori saruu o"oou"no co6rro4aru no_
Ecnu cornautaru

nvplreHa, ro oHa 
*iJ, I;:;ff;iff'#"""ffi;TJ#rorKoBaHr4q crporo oM-

!:l:to 
raKh e Bonpocbr. Ho nepes or; ; ;;."" "':J^":,::r=crbr, 

no3Bonn lou_{u e
oHa nphxoAr, * y"runour eHrllo roil 

"r"ru" 

AaHHafl reophfl AonxHa oOo"""rt",lua
pt4Baer u *"ru"rlu oruocaule/"" * no""f 

bl BblcKa3blBaauh, t<oropyto oHa paccMar-

,1.. S. Kp ure pu fi ycra u o en e n u aKorg,a Mnuels Tponep no4Hr4Maer EAe u u k, ̂  *n n ̂4^r7o, B Karj e cr' u .o rr" o ffi :; ffi ::#;lX X # ::: l:ff#,cBflsaHHbrx c pa3HbrMr4 KareropLrRMI4 #urrr HopM, oH yr.r4TblBaer, KTo sBnFercF cog_trJ:i:"Jil2;X\:r'*o BbrcKa3brB auua'. ra<,'u"i" ui,"*ull,i'unr", ,rcxo'nurre orr,4BarcrHopMb,,";;,;3#Hi;ffi'*:il&"T1,[H::::f 
*:?:ilH:LHT;

I rxEror g lr xr n pABA (!^.,^,,i. LAllJ- M ED|A. oro )



II@EPCMAHH O. TEOPI4'I EE3 OEbEKTAy AOKTPVTHA 6E3 TEOPI4I4

LlCXOAHT OT loprlcroB-npaKTilKOB, TO OHt/ npecKpilnruBHbt, xorff h He ycraHaBfli lBarcT
HOpM; TaK[e BbtcKa3btBaHr4s He flBr|gtorcg 06beKToM HayKil o npaBe, a orHocgT6g
K KaTeropr4l'4 AoKTpl'4HanbHblx pacclDl(AeHVh. Ecnil eucra3btBaHhF TcxoAFT oT (npo-
Qeccopoeo, To oHt4 flBnttlorcs t4HAilKarilBHbrMLlr Moryr 6srru ucruuHbrMr4 t, l lrr4 J.rox-
HbrMr,4, Moryr o6la4aru HayrHoil rleHHocrbro.

.{aHHuril <putepnh npo6revarrleH. 3gecu uaccue nKaL\t'f l  npe.[,craBnsercfl
TaK, KaK ecnr 6u p,nq onpeAe neHVA npilpoAbr BbrcKa3brBaHt,tq HaM 6urno 40crarovHo
3Harb, KTO ero cosAarenb. Ecnr noAxoA paccMarpHeaevofr Teopilr4! KaK oHa caMa
yrBepxAael FBflf ierctl crporo SMnilpur{ecKHM, TO OHa He Moxer B To xe BpeMg
yrBepxAarb, rlTo r4cxoEqulhe or onpeAeneHHbrx op[aHoB BbrcKa3brBaHhfi QopMynh_pytor  HopMbr,  Berqb,  KaK HanoMi lHaer HaM Mrurers Tponep,  Bonpoc o roM, c KaK[4M
opraHoM Mbl t/MeeM ,[,eflo, ecTb l4oKjtrorl i lTerbHo Bonpoc Qaxta.13 Taruv o6pasorra,
Mbl npfixo,qilM K BbrBorqy, coBepueHHo npoil4BononoxHoMy npeAnoxeHnoil Tpone-
poM KnacchSura4vtu' HopvarrsHoil qeuHocrsrc o6lagarcT uMeHHo re BbtcKa3brBa-
Htlff, Koropbte o6osF{a'Jaor cBol4x cos4arelefi B KaqecrBe <opraHoB> r4rt4 <BflacrHbtx
opraHoB>, a ne Hao6opor.  ero Moxer 6stru npoeepeHo uepes oMni lpuqecrui  recr .
Hav Hp<eH rarofi Tecl Koropsti noseorllr 6sr ycraHoBr4Tb re BbrcKa3brBaHuff, Ko-
Topble geficreureltHo o6na4aor HopMarfienofi qeHnocrblo, 14 orAelrrjrb hx or Bbr-
cragsteaHufr, TaKofr qeHHocrt4 He hMenulhx. 3aulururK peanhcl4qecroft Teopvtvl
TOTKOBaHhR CKaXer, qro oro MOXHO ycraHoBklrb qepes eooercr, nponsso4unasrft
paccMarpLlBaeMblMl4 BblcKa3blBaHVfrMV B npaBoBoM nopqAKe. Ho rervt caMbtM BO-
npoc nr4urb noMeu-laercff B Apyryo nnocKocrb, nocKonbKy rorAa HaM Heo6xogurr,ro
3Harb, rtro o3HaLtaer <npohsBogrru eQQeKT B npaBoBoM nopflAKeo, OCO6eHHo ecrLr
npeAnona[aercF, t lro npaeosofi nopffAoK coBepueHHo HHqeM He ornfiqaerctr or
Qarrrvecroro pacKnaAa cvr. Ecrr xe vur 6ygeu BcnoMhHaru o cnequeilKe rex
BblCKaSblBaHui, rOtOpUle CBg3aHbl C <onpefiefieHheM sHaqeHhq ApyrfiX BbtCKaSbtBa-
HrAiIrr, To oKaxeMcF B nopoLrHoM Kpyre, nocKoribKy gauefi sa.qauefr KaK pa3 v frF,rlfr-
ercff HaxoxAeHile sMnfipr4qecru eepnQlrqupyeMoro Kpr,4TepLlq cneLlL4Qt4Kt4 AaHHbtx
eurcrasureaH14 il.

uro xe ogHaqaeT Qoprr,ryna <BbtcKa3btBaHhrr, co3AaHHbte npaKrvxaptu,? Leit_
cTBr/TeIbHo lt i l  HaM AOCTaTOqHO sHaTb, .tro X selseTcfl npaKTr{Kyfoulr4M }opr4cToM,'lro6ut 6es o6uHnroB yrBepxAarb, trro ero BbrcKa3brBaHre o 3HaqeHkjt/ HeKoero KoH-
cn4Tyl-lr loHHoro noroxeHrn 6yger (flrtrteHo nayvnofi qennocrur? h voxev rLl Mbl
yrBepxAaTb, tlTo TaKoe BblcKagblBaHfie (He Mo[lo 6utrs coegano 6es oueHoqHofo
clDKAeHnfr> ,4 r{TO OHO r,4Meer (npecKphnrHBHyhC SyH<qno", HanpaBneHHyhc Ha ro,'rro6sr (peKoMeHAOBarb cyAy npnHFTb OnpeAeneHHoe peuenueo? [lpur rarov pac-
KnaEe He MOXer 6urru perr o6 evnupr,recrofi KoHllenll i lh, nocKonbKy AaHHan ru-
nore3a, no-Br,1Ar/MoMy, He sepuQuqrpyeMa. Tpe6yercn nr60 recl noeaolnrouir,ri
cKa3arb' t{To BblLilenpfiBeAeHHoe BbrcKagbtBaHile geficreurelbHo np[HaAflexfiT
K O3HaqeHHoil xareropuu, nu60 rnoi recl no3Borffou_{rfr onpe4errrrb Karerophro
caMoro BblcKasblBaHLltl, TorAa MoxHo AoroBophrbcq noHHMarb noA (npaKTilKaMLr)
aBropoB sroro BblcKa3blBaHutl. OgHaro sAecb rpe6yercn, qro6ur c noMorubro ororo
recra MoxHo 6uno pa3HeCT'4 nO Kareroplt{M v Apyrhe noBeAeHqecKr4e aKTbr, Ko-
Topble o6lagaor BCeMu peneBaHTHbtlah ceoicraavr (4eficrBLlrelrbHo r/Meer Me-
cro LIeHHOCTHOe CyxAeHfie; oHo raKuM o6pasov onpeAenffer BbtcKa3btBaHme, Ltro

13 Troper M. R6plique d Otto pfersmann. p. 343.
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IIPABO 14 EfO ]4HTEPIIPETALIUIT

nocner[,Hee rhueHo KaKoh-nv60 HayqHot 4eHHOCTh; noBeAeHqecKile aKTbr (o6pa_
30BaHbl nyreM apryMeHTaqw c vcnonb3oBaHheM MeroAoB lopt4Al4lteCKOil A0rrpu-
Hbl)). Ho t '1 SAecb y Hac Her HilKaKfix yKagaHhfr, no3Bonqoulr4x 3aHFTbcq coorBer-
cTByto ulLl M 14 Ll ccjl eEo BaH vAMtA.

Bvecre c reM osHarreHHan Bbrue Kareropnn raKxe npo6levarhqHa, xorff n no
ppyroil nphLthHe. .l,onycruv BcaeA sa Mhluenen,l TponepoM, rlro BbtcKaobtBaHils
ropr/croB-npaKTilKoB HanpaBneHbr Ha ro, qro6sr cKroHrlTb cy.qbr B nonb3y onpeAe-
neHHoro pelxeHhe 4ena. flo ra<oi npilqfiHe raKue BbtcKa3brBaHufl He ruoryr 6srru
t4crl4HHblMh Llrr noxHblvr? Hilvro He no3Bonner c,n,enarb rarofi BbtBoA, nocKonbKy
ner urraroil KoHrlenryansHofr cassh MexAy npecneAyeM oil npn apryMeHrall rAr4 4e-lsn (xenaHue y6egnta) u vogaruHocrbro BbrcKaabrBaHhff (Bo3MoxHocrb vnv He-
BO3MOXHOCTU eepnQn<a4uu). pess sp,ecu Moxer hATr,4 TOnbKO O6 evnNphrrecKoM
Bonpoce: BnorHe Bo3MOXHO, uro [rqepon y6ex4aer cyAefi 60ree He repnerb
pehcteun KatrnrHst, Ho raKxe BnonHe BogMoxHo !4 To, r.tro l4r,rrlepon npocro npu_
BOAI4T Onpe,o,efieHHsre Qarrst, Koropbte oH BCTpaHBaer B KaHBy Caoeil yBeu-t,eBa_
rensHofr pelur, r, i HanoMfiHaer coAepxaHfie yrol.roBHoro 3aKoHa. Ecrr naur inpropno
He npilHflf lr4 TeGfiC peanucThqecxoft reoput4 ToIKoBaHrn (o rov, rrTo paccyx AeHVfr<roptrcra-npaKThKa> BCerAa no caoefr npfipoAe npecKphnrL,reHsr), ro c noMou_lbro
raxoil evnuprvecroil npoqeAypbr AaHHaF Teopuff Moma 6ur npueecrh K traHHOMy
peSynbrary? lAnutlvt croBaMh, KaK MOXHO npuiltvt K AoKa3arenbcrBy roFo, rrro r,4H-
AHKarilBHble BblcKa3blBaHHff hSpl4cra-npaKTL{Ka O COCTOtrHt4h topt4Ar4rlecKLlX HOpM He
fl Br9 rorcfl 14 HAr,4 Karfi BHbr Mr/r, H o fi M etoT yBeqeBaren sH sril xaparrep?

Te xe caMble npo6nevu BosHfiKalor c *npo6eccopcKr4Mh> BbrcKa3brBa HuAMrA,
KOTOpble vHEVKarvBHbt, MOFyr 6urru sepuQr4llhpoBaHbt 14, BO3MOXHO, TaKXe L4Me_
or HayuHsri xapaKrep. YcraHoehru, KTO FBrFercR unpoQeccopoM>, MoxHo, npeA-
BapilTenbHo t4 sMnHpHLlecKr ycraHoBHB BbtCKa3btBaHfiF, rMelou{r4e rHArrarrnHutfi
u BepoRTHocrHo HayqHbrfr xaparrep.la

3aulurHrr peanrcrhqec<oi reopnh rotiKoBaHun Moxer cocnarbcq Ha ro, rrro oH
nonpocry npeF,naraer xlaccnSnxaqxto BbtcKassreaHfif i, Kacalou-lr/xca o6u1ux u a6-
crpaKTHblx lopl4At'4qecKHX HopM' H qro npH groM oH He BbrABfiraer [rnore3br, KoropaF
MOXer 6uru npoaepeHa H sMnhphqecrn eeprQrr lhpoBaHa. Ho eror  apryMeHT He-
npileMneM, nocKonbKy oGHOBaH HMeHHO Ha AoKaSaTeIbcTBe Toro, LtTo TonbKo Bbt_
cKa3blBaHLjF, (KacalolqHecff cyulecrBoBaHus HopM, T. e. BocnpoLr3BoAcrBa BbrcKa-
sUteaHrfr, nperqMeToM KOTOpbIX qBflqeTcfi I4CTOJIKOBaHVe ApyrVX BbtCKa3btBaHilir,
,4Melor Hay'rHurfr, r. e. sMnHpntecxu;l xapaKrep, Bce xe Apyrhe BbrcKa3brBaHLlfl,
KaeaoquecF opl4At/tlecKHX HopM, h3Har{arbHo Hecnoco6Hsr 6urrs vcru{HbtMtA tAnv
tloxHbtMtl (tr, ctalo 6srtu, uaytnuvn), xorrr no orHoueHulo K Hl4M r,OnycKaercfl Bo3-
MOXHOCTb Oaccr$rraqrn. lzlHur',f l4 cfloBaMh, peqb He HAer npocro o noBTopeHilrl
Ha6opoaceof icreuo6r.xqexof i rnaccret  KaL\ tAt ,nocKolrbKyBonpochMeHHoBToM,
4efr crsrrelbHo Jr Lr ceoicrea pa3n hqaorcff MexAy co6ofr n o npeAnoxeu u ofr cxeMe,
Bo3voxHo, npeAnoxeHHuil eapnaHT KoHlienryant*sawvt He hMeer nrraroro o6r-
exra, ln6o raxoi o6uerr Moxer 6strs sanaacKupoBaH no4 oMnrpr4LrecKyhc reopL4NO,
AOTMarilqecKoe vnv LaeraQmsuvecKoe yrBepxAeHhe. HaroHeq, Aaxe ecrLl Mbr !,o-
nycKaeM npaBhJlbHOCTb cxeMbl uaccrQurallrlh, 3To eqe Hrqero He roBoot4T o roM
MeroEe, roropuri no3Borrger ycraHoBt4Tb O6tertut, npfiHap"nexauli le K Kax.qoMy ,13

to l- lpu STOM BnorHe Bo3MoxHo, vro "npoQeccopoB> r/rr4 BoBce Her, nnt/t  4x oqeHb Maro.
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noEpcMAHH O. TEOpl4n jEq oEbEKTA, AOKTPT(HA EE3 TEOpr{r{

Bbr.E,eflfleMbrx KraccoB. uro6ut ynpocil,lTb cHryarlLlrc, MOXH' npeAnonoxr4Tb, rrro
Hafiuque npecKpilnri lauux (o6nsareflbHo, pa3pelueHo, Sanpeq,eH o) nnu yBeqeBa-
TerbHbrx (xenarenbHo) oneparopoB Aenaer Ha nepesri B3rflFA BepofrHbrM To, Lrro
npv vx l/cnorbsoBaHfih HIDKHo npr6eraru K npecKpilnruBHbrM nnh yBeLqeBarerbHbrM
BbrcKasbrBaHunrvi- Ho ecnil Mbr AonycKaeM, qro uMelolqhe AecKpilnrhBHyro QopvyBbrcKa3brBaHfig, B KOTOpbrx orcyrcrByer npecKphnrheF{utfi oneparop, TeM He MeHee
orHocgTcq K KaTeFopl4t4 npecKpilnTHBHblx l,4.fl14 yBeu1eBaTenbHbtx BbtcKa3bleanilf i, rooM n L'lpt4t{ec xuh :'ect npaBfi tl bHocrLl ycraHoBr eH t,tff Kareropur i orasutaaercq HeB03-
MOXHbIM.

Ecril eurF{ecrfi sa cro6Kil Bce sr,l rpyr,HocrtA tA ecnn nphHflTb no3hqhro <pea-
flr4crrlqecKoil teopuu rorKoBaHhf - 2rr, TO r,1 Torga MoxHo 3aqilu{arb ro;rbKo t/M_nnnt\utusti l Te3uc o roM' tlro caMa ora reophs cnoco6Ha pacKpbrBarb gHaqeHL4e
BblcKagblBartuil, wcxopgu-lrlx or pa3Hbtx rareroprfr nnq. Tarcue BbrcKa3brBa HVfl, ecIlLA
cneAoBarb norhKe pacclDKAeH uh Mt'twenn Tponepa, FBrnNcrcfl o6lerri leHHMr/ AaH-HocrFMLf ' a peafivcruHecKh HacrpoeHHbti reoperrr LlMeer B cBoeM pacnopsxeHuil
t i lHcrpyMeHTapui, noeeonaauluil Bocco3garb orh AaHHocru B rAx nepBoHaqaflbHoM
sfige. Peru r,Eer o no3HaBarersnofi onepaqru, o6rerrorra xoropoi ,rBrqercq co-BoKynHocrb eurckassreaunil, <acaK,ulr4xcfl o6ulrax r a6crparrHux HOpM. ora co-BoKynHocrb noApa3,qenfiercq, KaK MfiHr4MyM, Ha rph pa3Aena: a) esrc<asurBaHilff,(Bbrpaxaou]he peueHf ie h ycraHaBnrBanulhe HopMyr;  b)  yeeuleearerbHbre Bbr_
cKa3btBaHhq, cBrr3aHHbte c npasosofi gorrprnofi; c) uHprlxanuBHbte BbtcKa3btBaHhff
n oA!,atlc qLt e cn s epr $r r a\t/114 v1 BeporrrH ocrH o H ayq H br e.

Tarofr pesynbrar oKasbrBaercn 6egcraenHbrM A,nfl roil apryveHra\t t/1, KoropyropaSBUBaer Mruers Tponep c reM, ,.tro6rr npor,eMoHcrpr4poBarb, qro oH He o6pa-u-laercF K KOTHrlrhBHblM onepaqfiFM, CBff3aHHbtM co 3HaqeHheM BbtcKasbtBa uuil, ast-paxaeMbtx r{epe3 <aKTbt ayfeHThrl HoTo ToI KOBaH rlff >.

2. Ananus peqeBbx aKToB

lzls Ercrycc\V O rvnonorhH BbrcKasureaHuft, npeAnoxeHHofi e noTBere>, cre_
Ayel qro Mrruens Tponep .qonycKael qro cyqecrByror He rorbKo BbrcKa3brBaHhr,
Qoprr,lynr' lpytoulne o6ulrae r a6crparrHbre HopMbr, Ho ra eurcxaebrBaHrlr, '-,ff Koropbrx
nepBble BblcKa3blBaHhF Bblcrynalor B KaLtecrae o6rexra (onr *onucstBaor BbtcKa3bt-
BaHufl nepBoro tuna"). [1pr srov HeKoropbre fis rqaHHbrx BbrcKa3brBanril voryr 6slru
tlcTLlHHblMtl ' lJlLl JloXHblMt/1 tATeM caMblM npeAcTaBnffTb HaWHyto qeHHoCTb. Onucur-
Barb oAHO BblcKa3blBaHne npL4 nOMOulrl Apyroro paBHO3HaLtHO onucaHurc 3HaqeHr4R
ororo nepBoro BblcKaSblBaHfit l. AHalrsupoBarb sHaqeHhe HeKoero BbtcKa3btBaHrfi
paBHOsHaqHo BbrnonHeHHto CeMaHTrqecrofr ofrepauHil, T. e. paBHO3HaqHo nvlHrBV-
crfi.f ecroi TeopvltA gHaLteHhq. Ho rorga pasroBop 3axoALtr o roM, ,lro6ut npflMo nph_
Hqrb .EaHHbril esreoA, MNUre.nu Tponep peur4TenbHo or Hero orpeKaercq,

2.1 . lTousrus <TonKoBaHnq))
B pa6ore nflporxe Heopeanh3Ma) fl npeAroxl4r Ha3brBarE <a*anvru.recKhM Ton-

KOBaHfieM> TaKyo onepallhro, KOTOpafl He hsMeHger o6uexr, a HanpaBreHa Ha ro,qro6ur nonyl | l , r rb roqHoe gHaHhe comacHo re6paHnsrv MeroAaM. nonpeAereHre
SHaqeHrq BbrcKa3brBaHhfi) noSToMy He no3Borfier roBopr4Tb o 3aMeHe oAHOTO 3Ha_qeHhtl ApyrilM nnil o co3rqaHuh raKoro 3HaLteHI,1flr Koropoe paHee He cyulecrBoBaro;

PocctlttilcK\il EXErO&Hhl< TEopt4H npABA (Ns 4, 2Ci1) 3:5



TIPABO 1,{ ETO I4HTEPIIPETNJ'4IA

pelrb i lAeT 06 aHa'|u3e saAaHHOrO 3HaqeHUq, C HaH6Onee TOqHbtM yKa3aHUeM Ha
Te acneKTbrr B KoTopbtx 3To SHaqeHr4e He onpeAeneHo, t4 Ha Te, B KoTopbtx oHo
onpepeneHo>.15 O,{earAHo, qro caM no ce6e eut6paHHutf r  vnorc TepMhH, roroput i
rerKo MoxHo gaMeHL4Tb na 4pyrofi aperearHsri TepMfiH, - He caMbtil npwutlunu-
arunuril Bonpoc. Ho r eror Bonpoc gAecb He fl i l lr. leH 3HaLteHuq, nocKorbKy, c oAnoil
cTopoHbt, hcno'lb3oBaHile TepML4Ha <TOIKOBaHUe> IerKO BeAeT K nyfaHhqe, a c Apy-
roi,t - MmLuens Tponep ylBepxrqaer, qro oH aoo6ule He nonb3yercff TeM, qro fl Hasbt-
Bao <aHaflhrl,4ltecKtlM TonKoBaHileM), rlro raKoe rorKoBaHHe eoo6ule HeBo3MoxHo
rr  r r ro oHo He mMeer ceMaHThqecrof i  npmpogut .

Tepvnu (TorKoBaHre> Beger K nyraHuLle, nocKolibKy oH yKa3brBaer (e pealu-
crr.recKofi Teopltl l  TorKoBaHLtfl t4 B coBpeMeHHoM F3p!,tAhHecKov r QnlocoQcrov
cnoBoynorpe6neHuu) Ha coBeplxeHHo pa3Hbre onepaqrh:  (1)  Ha cosgaHhe HopMbl
t{epeg pelueHhe, hMetoulee B KaqecrBe cBoero o6rerra (onpe.nereHhe> sHatleHufl
HeKoero reKcrat u 2) aa no3HaBarenbHylc onepaqhrc, HanpaBneHHyro Ha pacKpbtrLte
3HaqeHuq AaHHoro TeKcTa. PaeynaeerCn, peanhcTytr.{ecKaq TeopHF TonKoBaHhfl pac-
cMarphBaer ce6q ro'|uro B KaqecrBe reophr,t <ToIKoBaHHff npaBa,. Ho era reopr4ff
npHHt/MaeT Bo BHLlMaHfie Ih[Ub <ToIKOBaHUeD B CMbrCIe nepeOil Onepal{vl14, XOT9 He
TOJIbKO MHOrhe lophcTbr, Ho t4 3HaqhTejlbHas qacTb TeopLtH npaBa paccMaTpr4BaeT
B KaqecrBe <TotKoBaH!4ff npana) !4MeHHo BTopyro onepalluto. Kpoue roro, nyraHLlL1a
Moxer nporsoilrr no rofr nphqhHe, rlro orn ABe onepaquh coBep[JeHHo pa3Hopo4-
Hbt, TorAa KaK oALrH ue au6u]rrtogHbtx re3ncoB peanr4cruqecrofr Teoprr,l rorKoBaHhf,
CoCTOlilT B TOM, tlTO TOnKoBaHr4e OCTaeTcfl Mb,tcI!,rTelsgOfr Onepaquefr H nOOToMy He
rrluJeHo nosHaBarenuHofr uenuoctu.

2. 2, 3m n u puqec xurt xpurepu fi
Mou eospaxeHilf l npol,4B pearhcrxvecroil Teophn ToJrKoBaHhs cocrorlt14 B ToM,

rrro, ocHoBbtBancb Ha cBohx npegnocbrnKax, oHa BbtHlDKAeHa npn6eruyru K aHarfi-
TL{qecKoMy rolKoBaHilo B LleflRX ycraHoBlleHus cBoero o6uerra, T. e. aKToB ayreH-
ThtrHoro rorKoBaHLln. ero HenocpegcrBeHHo cnegyer Hs roro Qarra, . lro pas6n-
paeMaff Teopr,rF npeAnaraeT aHaIfi3hpoBaTb SHarJeHhe TeKcToB, paccMaTphBaeMbtx
B KaqecrBe BbtpaxeHilq aKToB ayreHTLtrlHoro rolKoBaHhc. TaKoe npeAno)KeHue
onRTb-TaKh HanpnMylo ocHoBaHo Ha rhnororhh BbtcKasbtBanufi, paoeuTofi MHLUe-
lev TponepoM B ero nOtaerer. OAHaro BbtABurarb nofloxeHhe o BosMoxHocrul
nHAVKarItBHoro il Bepfi $r,r qn pyev oro fi syqeHhq BbtcKa3bt Banu i, rcacaoujljxcrr sHa-
qeHhg Apyrux BbtcKa3btBauuil, no npr4 groM He 3aHhMarbcrr t43\ teHLteM sHaqeHilf l
3Tilx nocflegHux 6yger repMr4Honoruqecrofr oluyr6xoil. Bnaecre c rev Myruels Tpo-
nep yTBepxAael qTo ycTaHoBLlTb aKT ayreHTilr{Horo TOnKOBaHhq MOXHO nO HeKOeMy
<oMnhpilqecKoMy> KpilTepfiHO, He HMelouleMy ceMaHThqecrofr nphpoAbt, i l  nooroMy
peanrcT!4HecKas TeopLlF TonKoBaHhff HaL{eIeHa He Ha no3HaHfie 3HaqeH[fr, a nvwb
Ha (onpeAereHLle gHaqeHf is>.  CHaqana Mn ure ls  Tponep npi lHuMaer re3hc o roM,
qTo ero Teopilq 3hxleTcfl Ha Bo3MoxHocTu aHaIuTt4qecKoro ToIKoBaHufi, nprl SToM
nop,Meqafl, qro ucnorbsyevuil MHoro repMr/H (TonKoBaHfie> ucnorbgyercn <B cr14ul-
KoM ti lr,4poKoM cMbtcre, gHaqhreflbHo orlklqatouleMcq or roro, roroputfi eMy nph-
Aaer pearhcrr,4qecKan Teoprlff ToJlKoBaHfiq, r/ Aaxe or roro cMbtcna, roropsrfr evy

15 Pfersmann O. Contre n6o-r6alisme juridique. Pour un d6bat sur l ' interpr6tation. P. 320
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npr4Aaercfl B o6brLeHHoM cnoBoo6opore>.16 Ho ero osHaL{aer nepeHoc KoHqenry-
ansuoi  npo6nevur Ha ypoBeHb npo6neuu repMl lHoror f iqecKoi .  BosMoxHo, . { to

npegnaraeMuri vnoo cMbrclr repML{Ha He flBllnercfl TeM xe, B KoropoM ero Hcnorb-
eyer pas6npaeMarr reopLln, KorAa pacc)DKAaer o ronKoBaHur. OgHaro hMeHHo no
erofr npllvttHe n oKcnllhqt4THo BBea onpe,u,eJleHhe <<a+arv'mvv.ecKoro rotlKoBaHIAA>>.
Ecru Mmureru Tponep 6eper oror repMfiH n o6cyx4aer Mor,r apryMeHTbr, ro oH He
Moxer onilparbcff nph oroM Ha ror Qarr, , lro oH hcnofib3yer p,anHuti TepMrH LlHaqe,
qeM F, nu6o xe HTo B ApyroM HayqHoM coo6u-tecrae oror repMilH noHuMaercn no-
t4HoMy.t7 Qarr repvrHonoFhqecKnx pagnhwAil nu e KoeM clyqae He Moxer cnyr(urb
AoKa3arerbcrBoM ToFo, qro onepaqhff ycraHoBneHhn BbrcKa3bnanuil, c noMou-lbto
KOTOpbtX BbtpaxaloTcc aKTbt ayfeHTur{Horo TorKoBaHVA, He HBrffeTCfi rOrHUrileHOil"
O6rerronl eroi onepaL\r h ABnflercrr 3HaqeHhe BHcKagbrBauua (a ero o6terroM FB-
rnlorcff B cBohc oqepeAb Apyrhe BbrGKa3brBaHnR), nocronbKy l4MeHHo rar Mrurenu
Tponep onpegenqer MbrcneHHbre onepallr14, npoBoAr4Mbre pearHcrhqecroft Teoph-
efr ronroeaHhR.

Cne4you1,rfr apryMeHT ocHoBbrBaerce Ha rov Qarre, qro Hapff,4y c BbtoKa3bt-
BaHVqMV, cBF3aHHblMtl c ayrdHTI4qHbtM HrH aHaj|hrtlqecKuM TotKoBaH!,1eM, cyule-
crByror L{Hbre BbrcKagbrBaHhs. PearhcrNqecKaff TeopLin roJrKoBaH,AA t cxoAtAT tAs
(npeAnoroxeHhff, qro AanHur* o6rerr hMeer raKoe-To ceoilcreo vnl npvHap,rexllr
K TaKOMy-TO Kr laCCy. . .>,  HO OTO He rMeeT <H!4KaKOrO OTHOUeHhn K TOIKOBaHhlo ' , IB
ToHHee, HaM roBopflT, ttro cyxAeHhe, cofracHo KoropoMy HeKfie BbtcKagbtBaHtAfl f lB-
f l f lhCTCfl  HOpMaIhBHblMh, a He HHAhKaTf iBHblMht *He SaBHCt4T H14 OT f lL lHl-Bt /Crh ' leCrOi

Qopwst BbtcKasbtBanvil, nu or r4x coAepxaHuff,.ts
B gorasarerbcrBo groro HoBor-o re3fica npoBoAffTcq ABa nprMepa: c ogHofr

cropoHbr, <cor-JracHo OpaHqyscroMy npaBy nprHnruil rorocoBaHfi eM napraMeHra
arr o6lagaer nphpoAofi saroHa h nooroMy hMeer caofrctao HopMarhBHocrtlr,20 a c
gpyrofi - $arr roro, ltro cygbq nphHHMaeT pelueHhe o ToM, qro raxoi-ro TSKCT
o6nagaer nprpog,oil HopMbr, Moxer 6urs ncrruHbrM HJrh JroxHbrM, Ho sro (He cny-
qail rorroeaHnn [e ynorpe6lneMoM MHoho crporoM cMbrcre. - O. n.], Koropoe
o6qsarenuHo sBrrrercn npecKphnrhBHbrMr.2lTaroe pacclDKAeHfie rpyAHo noHflTb,
nocKonbKy ecj]h Bonpoc SaKrloriaercrr B ToM, cBg3aHbt nv 31t/1 cyp,e6Hute peueHilf l
C aHaIhTt/tleCKkM TOJIKOBaHheM, TO OqeBhAHO HIDKHO l,lCKIrOqnTb, ttTO OHl,' l  9BntlloTCR
aKTaMil ayTeHThrlHoro To'|KoBaHhF B ToM cMbtcle, B KoTopoM peant{cTt4qecKaF Teo-
pL1ff TonKoBaHt fl r cnofibsyer oror repMhH. Ho nurro ororo H He yrBepx.qar, r no-
oroMy npo6nerraa 3aKroqaercff coBceM He B oroM.

!,anee cneAyer cavsril yguiBurenbHurfr apryveHT Llenh AoKa3areflbcre.22 Pe-
r.!eHilrr onpeAenqrcTc9 KaK HopMbt He <fro ceMaHTHqeGKoMy KphTephto, a TonbKo

16 Troper M. R6plique d Otto Pfersmann. P. 345.
17 lbid. P. 346. - Mrurers Tponep roBopr4T o <peueHhex, Koropbre o6ur,iHo Ha3brBatorct

AKTAMh TOIKOBAH'4'I>.
'B  lb id .
l s  lb id .
20  lb id .
21  lb id .
22 Mur He ocraHaBrhBaeMcr Ha hAee Mrruenn Tponepa, cornacH_o xoropoft KTo-ro KorEa-To

yrBepxAan, qro pearrlcr l4qecKag Teopfiq rorKoBaHfiq HanpaBreHa Ha 3aqury Te3uca o ToM,

poccrlicKHft EXEToAHT4K TEoPufi nP,{BA {Ne 4, 2011) | 307



IIPABO ]4 ETO I,,{HTEPIIPETAI-7YM

B Cilny npor4SBoALrMoro uMh sooeKra, T. e. HcKrF3r{fiTenbHo no fix oMnhpilqecKrlM
cBoficrBaM>.23 HanovsLlM eu-le pa3, qro oro HanpgMyn nporr,lBopeqilT Tegilcy
o uaccrQnKat lvltA BbrcKa3brBauuil, coilacHo KoTopoMy "npo$eccopa> co3.[,atoT
LlH,t r , l ,4KaTUBHble BblCKaSblBaHLtf i ,  KOTOpblMt4 <OnrCbtBalOT BbtCKa3blBaHh9 nepBOrO

rNna [r. e. f icxo4qqr4e or opraHoB npaBonpLlMeHeHhe. - O. l1.1".z4.D,onycruv, .rro
peanhcrLrqecKafl Teopfin rorKoBaHhF ycraHaBrhsaer cyge6Hbre peueHLrrr corflacHo
npolr3Bo.o,LiMoMy LrMrl eQQerry, KaK yrBepxAaer MHuJenu Tponep. Oro, o,leau4no,
o3Haqaer, qro AaHHafl TeopL4F ycraHaBnhBaer r4MeHHo cy4e6Hure pelueHilq vr r]To

aHanilgrpyevsril errltnrpwuec<vth eS$err cBnsaH c peueHhsMn. PaccvarpilBaeMbre
oMnnpi lqecrue Qaxtut ,  craro 6urru,  caR3aHbl  c  AaHHbrv cy4e6nurM pelLLeHheM; oH14
oMnrpuqecKh gHaqhMbt, nocKo;rbKy orcbtranr uac x ceofrcrBaM ayreHTilrlHoro ron-
KoBaHilq. Cyge6noe peueHhe npoqBrqercn e $opnae BblcKa3brBaut'th. Anariu cno-
BaMil, Mbf MOXeM yCTaHOBt/'tTb SHar{eHUe COOTBeTCTByh3UII4X BbtCKa3brBaAWil nO tOil
nphlthHe, Lrro Mbt MoxeM ycraHoBr/Tb HeKoe pelueHhe no npollsBogt4MoMy uv eQ-

Qerry. Kar xe MoxHo GHarb, KaKhe Qarrur HIDKHo 6yger sa6rtogaru, ecntA Mbr He
3HaeM, KaKylo HopMy cne,tryeT pacKpblTb c noMoulbro eThx oMnHpuqecKilx AaHHbrx
qepe3 ee Qarrurecryrc o6nearerunocrs?25 Ecnu MrLrenu Tponep xaannQNqupyer
aKr, sa xoroputi ronocyer napnaMeHl B KaHecrBe <3aKoHa no Qpanqy3cKoMy npa-
By, vti l  xe .n,aer realr$nrallho aKry KoHcruryqroHHoro coBera, To oH BoBce He
3aHilMaercn r43yqeHneM @artoe, a npflMo yKagbrBaer Ha (aKT), roroputfi o6neqen
a $opvy BbrcKa3brBauuil, us Koropbrx Tponep aur6upaer Kaxyu-lL4ecn evy nau6oree
rHTepecHbtMt4.

Xarb,  t {To npi l  erov Mlrure lu Tponep He noKa3btBaer HaM, KaKUM KoHKperHbtM
MeTOAOM OH nonbsyeTcg, r43yqaq (SMnhphqecKhe ceoficrear. 3.n,ecu Mbl onflTb
BCTpeHaeMcn c ocHoBHofr rpy4nocrblo peanucril,Jecxoil Teoprl14 TolKoBaHhn - Te-
opt4t/, Koropan RBrffercs oMnilphqecxoil roluro no HagBaHhto.

HaroHeq,  Mrurens Tponep noABepraer  coMHeHHo ro,  r r ro Mbr MoxeM no3Harb
3HaqeH14e, nocKoflbKy "o6beKToM noSHaHhfl f lB'lf leTcff He caMo sHaqeHue, a ri lub aKT
atpn6y4t'tu 3HaqeHhg>.26.[,annoeyrBepxAeHL4e caMo no ce6e HeoxrgaHHo, Ho npeA-
noroxt/M Ha Mhr BMecre c Mruenev Tponepov, t iro (sHar{eHhs He cyulecrByer>.27
EcnN Her 3HaqeHLifl, To BbrcKa3brBaHhe (3HaqeHuff He cyulecrByer> He rMeer sHa-
qeHi l f i r  a  BcF ct4creMa paccMarpueaevoi l  Teopur, r  paccbrnaercn B MrHoBeHue oKa"
Ecrr xe rarofr pe3ynbrar HenpheMneM, To HyxHo orKasarbcn or !,aHsofi nocbnKrl.

Tenepu npe.qnonoxhM, r{To HaM AaHa rolrbKo atpvt6yqua 3HaqeHrin. HecovHeu-
Ho, ero osHaqaer, qro 6naro4apn roil unu uaoil no3HaBarenunoft onepallt l l l  He-
KoeMy BbrcKasbrBaHuro B Ha Herr f t  MoMeHT BpeMeHh f  npuAaercf l  onpeAeneHHoe

ero (B pearbHocrn Heo6xoAr4Mo eecrh ce6s comacHo HopMaM eroi l  reopuro [r.  e. arraru ay-
reHrnqHoro rorKoBaHhn. - A. n.1 ( lbid.).  Fl raxoro yrBep)<AeHhe HhrAe He BblABhrar, a ecrr4
i l  roBopun o (cnel lhOr4qecKLr HopMarreHoi o6nacrh>, To uMer e eugy4eicrBhrenbHocrb HopM
B paMKax Hexoi cucrevut. .0,alee Mbr noroBopr4M o roM, MoxHo Jl l4 ycraHoBr4Tb raKr{e HopMbl
nyreM orcbrlKt4 KToMy, r{To HeKoropbre peueHhn Qarruvecrr npereHAyror Ha o6qgareruFroctu.

23 lbid. P. 347.
2 4  l b i d .  P . 3 4 0 .
25 t lro, co6creeHHo, 14 npeAcraBrf ler co6ofi  coAepxaHhe lto6oi l  ceMaHTuHecKoi onepa-

t-lt4t4, Koropan or ororo He craHoBr4Tcff MeHee cevaHtuqecroil.
26  tb id .  P .347.
2.t lbid.
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TI@EPCMAHH O. TEOPI4' EE3 OEbEKT HA BE3 TEOPI4I4

3HaqeHile, a Ha Apyrofi MoMeHT BpeMeHr f-7 srot,ty BbtcKa3blBaHho He npfiAaercfl

HfiKaKoFo sHaqeH[tl '  OrcnAa cneAyer, i{To c MoMeHTa BpeMeHH f eutcrasblBaHue

B o6lap,aer 3HaqeHueM, Koropoe eMy ronbKo qro 6stlo npu4aHo. Ho ror4,a y aut-

cKa3btBaHuq ecrb 3HaqeH:,z.e v, KaK KaxeTcg, ecTb cnoco6ut noaHaru eTo SHaLleHLle.

OAHaro OTo npOTLlBopeqhr rcxoAsofr rhnoTe3e, 3Haqu1, gra r1,4noTe3a IoxHa.

ll l . BxenunrBucruqecKue KpHTepuH

Muulens TpOnep npeAJlaraeT CXaToe H3IOXeHue COp,epxaHuq peanilCTl4qe-

croft reopru ToJlKoBaHilc h Teopr,t4 aKToB apryMeHTaTt4BHoro noHIDKAeHVA B Aecert

npegnoXeHhflX. eTo HoBoe fiSnoXeHheTeophi npe4cTaBafleT c96ofi Co6blTue, npr-

po,qa KOTOpgTO HhKaK He o6bt9Ht4Ma, Ho Ha KOTOpOM aBTOp CTpot4T cBOp saulLlTy

OT Bo3pa)KeHhi, Bbt4BtlHyrblx npOTt4B ero Teophh. COTnaCHO nOnOXeHhIO nb' erOft

HoBofi Teopilt4 (npaBgBoil nOpFAoK> cBtl3blBaeT onpe,qeneHHblfi gOOeKT C aKTaMh

TonKOBaHLttl, <KoTopbte Mbl Ha3blBaeM ayreHTilqHblMl4>. Ho qro npeACTaBnqeT CO-

6Oil ror npaBoBoil noptl4oK, o KoropoM 3gecb hAeT peqb' h KaK Bo3MoXHo cBflSarb

onpe.6,efleHHblil oOOeKr c onpe,EeneHHbrMLr aKTaM!4 TorKoBaHhtl? 06 erona Mbl Ht4lle-

rO He ySHaeM, HO yKagaHHOe nOJlOXeHhe HCXOAI4T I,l3 TOIO, qTo TO' t.|TO pa36ilpaeMatl

Teophg HagbtBaeT <npaBoBblM nopttAKoMl, cylqecTByeT.n,o aKToB ayTeHTLlLlHOl-o Totl-

KoBaHrrs t4 r{To hMeHHo oror npaBoBofi nopqAoK Aenaer 3Tr aKTbl aKTaMh ayreHTrltl-

Horo ro;KoBaH14e. 3Eecb Bce xe HyxHo G.qenarb BH6op: nv6o aKr rorKoBaHuq o6pe-

TaeT cBoilcTBo ayIeHThttHocTH B cuny qero-To TaKoFo' t lTo eMy AaeTcff t/3BHe, Ii l6o

xe ayleHTLltlHOCTb Anfl aKTa ToIKOBaHHq npeAcTaBnceT ilcxoAHylo AaHHOCTb, He

Bbf Bo.[,r4Myto LtgBHe. Eclu arrsl ayreHTHqHoro TonKoBaHVA frBrqarcff AaHHocrtlMt/,

CBoXcTBa KoTopblx 3a!4McTBoBaHH h3BHe, To 3Ta xapaKTepLlcTl/Ka aKToB Bo3MoxHa

nr6o no oarrhqecrcilM, nh6o no HopMarhBHblM ocHoBaHilFM. Bropoil BaphaHr - To,

K qeMy CKIOHtteTcf f  <HOpMaThBh3M>, nOCKOnbKy COTIaCHO HOpMaThB!1CTCKOil  KOH-

UenL{LlLt Heqro xapaKTephgyercq KaK }opnAnt{ecKoe, TotlbKo ectlh raKoe cBofrcrBo

BbtreKaer i ls roro, r{To Ha oror MoMeHT }DKe qBnttercn topuAut{ecKofr HopMoil (hnh

npegno.naraeTcg raKoBgfi). B KaqecTBe Teophtl, KoTopas npeTeHAyeT Ha cTporkli l

oMnupLtgM, peanhcThr{e6Kaq Teophq TonKOBaHHtl, oqeBHAHo, He MoXeT Bbl6paTb

TaKoil BapLlaHT. Ho rarue $arru,lecrue qBreHHF o6oeHa,{anrctl KaK <npaBoBot'1

nopfl.qoK>? Cat/|Oe npOCTOe pelUeHfie B paMKaX KoHllenryanbHoil CXeMbl' npeAno-

xeHHofi pearhcTt,,tqecKoil Teopheft TonKoBaH14tt, cocrol,lr B cBeAeHHLl npaBoBoro no-

pff AKa K < Bfi aCTHbl M OTHOlJeHL',ltl M>, cTpyKTypLl poBaHHblM coFnacHo cyqecTBytoull/ M

(cAepxKaMr. OAHaKo caMh cAepxKyl c rpyF,oM Moryr o6bccHurb cyulecrBoBaHLle

cAepxeK, BeAb rorAa onpeAejreHile 6yAer qhpKynepHLJM, a BnacrHble orHoueHHs

cTaHyr o6beKToM col{t4o.ttoruqegKgFo l4cc1e,qoBaHhq. 3To B cBohc oqepe,qb noTpe6y-

eT nprMeHeHue cooTBeTcTBylOU-lhX npolleAyp ycTaHoBneHfie t43 C$epbl sMnrphqe-

cKt4x HayK o6 o6ulecrBe, Ho peaflhcrl,iLrecKaq reoputl ronKoBaHhtl He Aaer HVKaKJAX

yroqHeHilf i B oToM HanpaBleHhh. npaBoBoi nopn4or ocraeTctl no1HoCTbNc Heonpe-

.D,eIeHHblM, fi BecbMa TpyAHo noHqTb, o qeM xe NAeT peqb, KorAa BcTaeT BOnpoc

o ToM, KTO Ha3btBaeT <ayTeHTtlqHbtMt4> onpeAefieHHble <aKTbl TonKoBaHI,lff>, t4 B LleM

cocTotlT noooeKTr, CBtlSaHHblil c TaKr4MLl aKTaMU TOtlKoBaHuF.

SOnee CnoxHatl npo6neMa, cBsSaHHaff C AaHHoil KoHCTpyKLll4eil, - To, rlTo 3Ta

KOHCTpyKI-lt i lF OqeBilAHO npoTl4BOpellhT ocHoBHoMyTeShcy: opraHbl TonKoBaHtlt l (a He

HeKilf i npeAcyu-lecTByloult/ i l  npaBoBofi nopFAoK) Onpe.o,eng1gT cBo|lc co6crBeHHylo
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IIPABO II EIO I4HTEPTTPE"INJVM

KoMneTeHqhn. L1s ngcnegHero yrBepxAeHils c HeO6XoAtlMoCTblo cnegyeT, Llro

npaBOBOil nOpnAOK gBJ]FeTC9 peSynbTaTOM aKTOB TOJIKOBaHLlF, KOTOpble pea'|HCTh-
rtecKan TeOpLlg TOIKOBaHilf l KBanuoultt lpyeT B Kar{ecTBe (ayTeHTLlt{HblX). L4HblMH

CIOBaMil, npaBoBOfr nOpqAOK eCTb He t{TO t4Hoe, KaK COBoKynHoCTb TaKrX aKTOB Totl-

KoBaHhfl ' l /ta<, o6pauleHhe K (npaBoBoMy nopq.qKy) oKa3blBaercfl nv16o 3araAKot'

nu60 npor l ,4BopeqheM.
3a orcyrcrBueM raKoil KoHcrpyKqhh, Koropafl norHocrblo coorBercrBoBana 6bl

Tpe6oBaHueM pa36fipaeMoil reophl,l, Mbl BblHyxAeHbl o6parhTbcg K 6olee Vnv Me-

Hee npaBAonoAo6HbtM ri lnoresaM, qro6br noHFTb ocraBuytocff qacrb npoeKTa Mh-

luenfl Tponepa, BbtficHhrb, qBflffercH rH oror noAXoA nocneAoBareflbHblM t AMen

nu oH KaKylo -nrAlooKcnflhKarrBHyro LleHHocrb. Mbr nocreAoBareflbHo t43ytlhM npo6-

reMbl :  1)  ycraHoeneHhf l  opraHa;  2)  (HopMaruBHblx eQQe<roo' ;  3)  *QarruqecKhx

eQQerron, .

3.1. Opran B paMKax reKcra
Muuenu TpOnep oTBepraeT BgspaxeHhe, col-JlacHo KoTOpoMy cTaryc opraHa

TonKoBaHufl qBrnercff BaxHefi uLlM KpilTepheM Afi q onpe4eneHun HopMarhBHocrt/

u comacHo KoropoMy raKatl KoHcrpyKllhq qBflf ierce I-IrlpKynspHofr'
l lo ero croBaM, Sarrnvecrr (peaflhcil4LrecKafl Teopilff ToJlKoBaHuff 3aqhulaeT

nporrausrfr Te3hc: ayreHTuqHbtM TorKoBaHheM FBrsercq raKoe roJlKoBaHhe, Koro-

poe O6naAaeT l6pl,tgt4qeCrOfr CUnOi, T. e. TeM, c qeM npaBoaOfi nopn4oK CBtl3blBaeT

onpeAeneHHbtf r  oOOeKTr.  TarNnt  o6pa3oM, i lMeHHo cBof  crBo rot lKoBaH14R onpeAe-

nfler cBoilcrBo opFaHa. 3ro caoftcrBo Moxer saKrroltarbctl B ToM, t{To Mbl uMeeM

Aeno n146o c 3aKoHoAarerbHbtM npaBHJioM, nu6o c aKToM TonKoBaHLlq, Koropblfi He

nOAneXilT AaIbHefr[UeMy O6XanOBaHfiO. HO, e KOHevHOM CqeTe, nO CIOBaM MrLle-

nf l  Tponepa,  peLrb t /Aer  o qrcro QarrruecroM Bonpoce.
He onpoeepran Bo3paxeHllq KacaTerbHo Lg4pKyngpHocTl,4, eToT apryMeHr, Ha'

o6opo1 AoKa3blBaer npaBoMepHocrb AaHHoro Bo3paXeHhF, npf iL leM cpa3y no He-

CKOJI bKl i l  M OCHOBaH Ut l  M.

f lpegnOloxti lM BC;;eA sa MilUeneM TponepoM! tlTo fiMeHHo CBoicTBo aKTa ron-

KOBaHUF onpe/l,enner ceofiCreo opraHa ToIKOBaHhq. Torpa BcTaeT BonpOC o TOM,

KTo onpeAelFeT TaKoe KaqecTBo aKTa ToJlKoBaHVA.3Aecu Bo3MoXHo HecKoJlbKo

pasHoHanpaBneHHblx BaphaHToB oTBeTa.
3.1.1. I-lepebtfr Bapr,laHT: "npaBOBOfr noptlgoK> eCTb TO, t{TO <CBnSblBaeT HaCTy-

nreHi le sQ$erra,  c  onpeAeneHHblM aKToM roJlKoBaHUs. K coxalenrn,  pas6upa-

eMan TeOpLlq He rOBOpl4T HaM, qTO Xe flB;1FeTCfl npaBoBblM nOpn.[,KOM (Cv. eUtLue)'

OHa rarXe HLtqero He rOBopLlT O np7pOAe ynOMhHaeMoro eOOeKTa. .[,anHan Teoprlg

!,aeT HaM TOIbKO npuMep5. Pe,{U vOXeT Vq-tvt O 3aKOHe, KOTOpblt npilAaeT Chny
pe[ueHr4n nocle,nnei l  IHCTaH\I  n onpe4e; leHHblM cy4e6HblM perr leHhqM. KpoMe

TorO, peLtb MoXeT VATIA O KoHCTuryqHil. OF,HaKO ecnLl Aeno O6CTOI4T TaK, TO t/MeHHo

TeKcrbt onpe.qengt6rr cBoilcrBo opraHa rolKoBaHLrn.28.naHHoe nonoxeHile Bcrynaer

B qBHoe npoTl,lBopeLthe c oCHoBonoJlaralouleil pln pean'acTilqecKOfr TeopLlh ToJlKo-

BaHilq ugeefi: TeKcTbt He o6naAaor BHyTpeHHefr onpep,eneHHocrblo ,4 nooToMy He

fl Brfi rorcfi QopnaynmpoBKaMH HopM.

28 lb id .  P .343.
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NOEPCMAHH O. TEOP'{'I EE3 OEIbEKTAV AOKTPI4HA 5E3 TEOPI4'T

p,anee non Bnqercfl pacKpblroe Bbl lue nporl4 Bopeq t4e Mexgy AaH H bl M noroxeHu -

eM u Te3UCOM, CorflacHo KoTopoMy l,4MeHHO OpraH TonKOBaHutl onpeAenfleT cBolo

co6creeHHylo KoMneTeHqrro. Aeno o6crour LIMeHHO raK, Ll O6 erona HaM HanoMrHa-

er Muulenu Tponep B nongxeHnh <e) ero HOeoi npgrpaMMbl: He TonbKO KoHCT'ITy-

L\tlA UIIU 3aKOH Huqero He Moryr HaM cKa3aTb no sToMy noBoAy; He MOXeT AaTb OT-

BeTa il caM opraH npnMeHeHfin (npaBoBoro TeKcTa), KOTOpblfr KoHCTtlTyhpyeT ce6n

B KaqecTBe npaBonphMeHhTeIbHOrO OpraHa h, cJIeAOBaTenbHo, B KaqecTBe opFaHa

ayTeHTLIi{HOrO TOtlKOBaHNq. flOgTOMy CBOICTBO aKTa TOIKOBaH4tI He OnpeAeIFeT

cBoilcTBO OpraHa ToIKOBaHilq, BeAb STOT aKT CaM nonyqaeT xapaKrephcTl4Ky aKTa

To;KOBaHfiRr nocKonbKy LICX6ALIT OT OpFaHa TOJIKOBaH6R' CIeAOearenbHO, Mbl 1/Me-

eM Aeno c ut/pKyjlffpHocrbro apryMeHraufih.

s. t .2. IMr/ulenu Tponep npeAnaraer aflbrepHarilBHoe peueHue npo6neMbl, Koro-

poe nportlBopeqhT peueHho (3.1 .1 ): )DKe He reKcTbl 1,1 He HOpMbl OnpeAenff|oT cBotl-

cTBo opraHa rgnKoBaHhq, a caMil Qarrut Ll Hyr{ero KpoMe qrcTblx QarrOe' 3AeCs vtut

OnRTb BCTper{aeM npo6neMy, CBF3aHHyh3 C OTCyrCTBtleM sMnUphLteCKLlX npolleAyp

ygTaHoBneHhtt CoorBeTcTBylOUil4X Qarroa. B lrO6ov C5yqae peqb He MoXeT hATvl

o qt4cTbtx QaKTaX, nocKonbKy eAuHcTBeHHblft Kphrepufi ycraHoaleHilt l TaKHX Qa<roe

cocTot4T B KOHCTaTaLIyil4 Harvl]l/,{ npecKpilnThBHblx TeKcToB, KOTOpble paccMaTptl-

BargTCs npeACTaBhTeIgMt4 npaBoBgil AoKTpt/Hbl B KaqeCTBe HopMaThBHO-npaBO-

Bbtx. 3aAaqa paccMaTpuBaeMot Teophl,{ KaK pas h cocToLlT B roM, qro6bl yilrr or

AOKTprHanbHbtx pacclDKEeHAfr.,[a.nee, petlb He MOXST VETV O npocToil npeTeH37lt/ '1

HeKoeFo vlHA|ABVna rnu rpynnb| hHAl/lBt4AoB Ha cTaryc opraHoB ToIKoBaHhfi B cL4ny

Tex tnv uHblx HopM, nocKoJIbKy npo6neMa cocrot/T B TOM, tlro6bl noHtlrb' KTo Xe

RB;1fleTCfl OpraHOM ayreHTr4qHO1O TO1KOBaHilq, HaM 3AeCb HIDKHO t/CTt/HHOe 3HaHt4e'

T. e. gHaHhe B CLlJty qt/CTOtO Qarra, He3aBHCtlMOe OT TOrO, qTO nO STOMy nOBOP,y MO-

FyT CKa3aTb Te AnV rHble hH.n,HBtlAbl. EALIHCTBSHHbIM npeAfiaraeMblM ilMnIhUI4THblM

KprTepileM AIR roro, qTo6bt noKasaTb, noqeMy h KaK onpeAeneHile cBoilcTBa aKTa

TOrKOBaHhtl npotlcxoAl4T B CLlny t ' l l , lcrol-o Qarra, t lBntlercg ynoMuHaHile cr' 
.16' 

67-

68 KoHcrrryl{t/h OpaHllt/t4 or 4 orrn6pn 
.|958 r.€ flpn erov Muulenu Tponep Ht{r!,e

He ynoML4HaeT KaKuX-Jl146O nCrOputueGKLlX VnVxoTR 6st rrnorerhqecKtlx $a<roe' Co-

rflacHo orhM noroxeHL,rrrM KoHcrrryqnh, c oAHofi cropoHbl, npesh!,eHT Pecny6ln<u

eAi lHOni lqHO nphHt4MaeT peueHhe O nphMeHeHLlh CBO6X OCO6blX nOf lHOMOLlLl i l '  a  C

rqpy ro f i -BepxoeHHi lCyAnphHhMaerpeueHheoKBanHOuKa \ tAAAe i l c rB i l f r npe -
sn.0,eHTa B KaqecTBe *rocyaapcrBeHHOil h3MeHbl>. Peus s4ecu oqeBhAHblM 06pa3oM

ilAeT O rLlnOTe3aX, yCTaHOBneHHblX l4CKJilOLlhTeIbHO Ha OCHoBaHili l  TSKCTOB' Pa-

3yMeeTcfl, LthcTo Qa<rulecrrM BonpocoM gBnceTcsl TO, npilMeT nil npe3u.qeHT Pe-

Cny6nVK7 pegeHhe O6 rcnOlugOBaHr4H nOJlHOMot{11il, npe4OctaBneHHblx eMy CT' l6

KoHcrnryquh, paBHO KaK U rO, KBaJlr4ot4ltl4pyer flh ero BepxoBHblil cyA B KaqecTBe

TOCyAapCTBeHHOfi u3MeHbl. OAHaTO CaMa TaKatl nOCTaHOBKa BOnpOCa nper6'n9nara-

el rlTO HaM h3BeCTHo, KTO flBIgeTCff npe3hAeHTgt'a PeCny6nrKh (B AaHHoM clyqae

Mbl ero 3HaeM 6narogapn reKcry KoHcrnryLlnn or 4 ot6rfl6ps 1958 r') '  Btrlecre c rerr't

oTcoAa coBep[ueHHo He cne,nyeT, qTO BHe AaHHblx TeK6TOB CBOfrCTBO OpraHa Ton-

KOBaHnq OnpegenqeT6tl t4CK.n1gqrTeJlbHO $arg'leCrUMh CBOilCTBaMil aKTa TOJIKO-

B A H U R .

2e lbid. P. 343. - Orcstrra K cr' 67-68 ocraercn hMnruqt4rHol4'
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TIPABO 14 ETO I4HTEPNPETATII4I4

3. 2, << H optu aru BH br e eQQexru >
B pavrax roi rprrrru, Koropyro F BeAy c noerqrfi peafl i lcri lqec<oi reoputt

ToIKoBaHr4n nport4B eroil reopril, R nonbtrarcff npoAeMoHcrpt4poBarb, t lro AaHHaF
Teoprn o6paulaercs K AaHHocrqM, cyulecrBoBaHhe vnu aKcnnvKarilBHyro LleHHocrb
Koropbfx oHa ocnapheaer. Tar, paccMarpilBaeMae reopnq He Moxer o6oi,ruca uu
6es cevaHrilqecKoro aHarHSa, Hr 6es HopMarhBHbtx 4aHHocrefr.

. l,nn roro qro6ut oKoHLrarerbHo onpoBeprHyrb Mor BogpaxeHilf l, cBFgaHHbte c or-
cyrcrBfieM nocfleAoBareflbHocrrl h eKcnflHKaruanoh LleHHocrr4 B peanrcrhqecroil
TeopuLl ronKoBaHuq, MruLeflu Tponep nbrraercn npeAcraBrrb .qeno rax, rar 6y4-
To F nepenyrafl yrBepxAeHhe Harilqilf l  y HopMbr xapaKTepilcrtAKtA o6Rgarelsnocrn
c yrBepxAeHL4eM cyulecrBoBaHhn erofr nopuu B paMKax Heroil sa.naHHoil cLlcreMbl
(npi lMepHo TaK xe,  KaK h oH caM nepenyral  3HaqeHhe c onpeAeleHueM 3HaqeHut l ,
eSQerr aKra roJrKoBaHVA c e@Qerrov Hopvsr).

f locvorpuv. f ipexge BceFo, coBepueHHo oqeB!4gHo, qro yrBepxgeHfie cVu-le-
crBoBaHL'tF ueroil HopMbt B paMKax Heroil sagannofi c!4creMbt Heo6xoAtltrto orru-
qarb or yrBepxpeHr4q, comacHo KoropoMy o6ssareruHo coo6paeoBbrBarb cBoe no-
BeAeHfie c rpe6oaanunuu ta<ah HopML,r. V1 s uurcor4a He yrBepxAal o6parnoro.30
Sonee roro, f l He craBhr B ynpeK peanhcrnqecrofr reopru TorKoBaHLAAro, qro oHa
roBopr,4T o6 a6cor rcrH ofi gei creHreJrbH ocru HopM.

Bvecre c reM Muuleru Tponep, no-Br4AHMoMy, AyMaer, qro cyu-i,ecrByer pa3-
ntAqve MexAy "eooerrov HopMbr> H "oooeKroM aKTa rorKoBaHuq>, TaK xe KaK cy-
ulecrByer pa3rur{fie MexAy o6ssannocrb}o nnarhrb Heurorh noA yrposoi earoHHoro
npecnep,oBanun u o6neaHHocrblic nrarnTb Haron4 no nphunHe Harvqvs Herofi uop-
Mbr, rl3AaHHoil c6opuqnKoM Haroroe. Tar, sQ@err ayreHTut{HoFo ronKoBaHhfl npoqB-
rfleTcR B TOM, rtTO <Apyrhe BracrHbre opraHbl oKa3brBaoTcR o6gsaHHblMh npilAaBaTb
BbtcKa3btBaHt'lto ro xe caMoe 3HaqeHHe, qro H opraH ToJlKoBaHilF". B pesylurare
(rpaxAaHe o6csaHur npilMeHrrb BbrcKasbtBaHhe, npilAaBaF eMy TO Xe CaMOe 3Ha-
qeHhe, qTo Ll opFaH ToIKoBaHhq>, TorAa xar "eooeKf nolyleHHoil nph ToIKoBaHLlll
HopMbr 6yger GaKliroqarbcff B ToM, r{To HeKoe noBeAeHhe 6yaer o6RsareruHbtM ilnr
3anpeu_t ,eHHbtM>,

l-'lpexge BCe[o, B oroM MoMeHTe AacKycclrL.z- I craBLllt coBceM rnyo npo6ne-
My, a i lMeHHO KaKOe 3HaqeHUe npilAaeT peanHcThqecKaq Teoptlf l TotlKoBaHilf l Bbl-
paxeH,1|o "3ooerr" nphMeHnTeflbHo K HopMe. [1pur erou HeIb3F sa6Uteatu, t lTo co
crporo sMnrphqecxofr ro.{ru 3peHHrr HopM He cyu{ecrByer, a ecrb Jtt4txb .D,ocrynHbte
ua6logeHuhc noBeAeHr{ecKhe aKTbr, B KaqecrBe sFraqeHuft Koropblx Bbtcrynaer ro,
qro onpeAelreHHoe noBe/r,eHue o6qsatersFto, paspetueHo vntA 3anpeuleHo. Ecnn
corracHo npeAnhcaHhqr\4 FreKoil HopMaTt4BHo* cuctevut cyulecTByeT HopMa H, ro-
TOpaff Aenaer o6qsarersFtblM hnv 3anpeqeHHblM HeKoe Aeficreue ,0,, to a KaqecrBe
veraQopur r/HoFAa FoBopqr, vro e$Qerr raroil noputbt cocrol4T ilMeHHo B ToM, Llro

B paMKax cyulecrByrouleil uopvaruenofr cr4creMbr HopMa H o6sssteaer r.4eficrehro

,Q unu xe 3anpeulaer oro ,o,eilcrefie. Eclr couacfiTbctt c raKvtM nqnxoAoM, Mbl oKa-
XeMCF B paKypoe <HOpMaTnBhCTCKOFO, aHaflf iSa npaBa B TOM CMblcfle' qTO COOT-
BercrByrou-{aq o6qsaHFrocrb hnH paspeueHhe cyulecrByhor ronbKo B paMKax gaHHoil

30 Cp., Hanp.: Pfersmann O. Pour une typologie modale de classes de validit6 normative //
La querelle des normes. Hommage d Georg Henrik von Wright / dir. J.-L. Petit; Cahiers de phi-
losophie polit ique et juridique de l 'Universit6 de Caen. 1995. N 27. P. 69-113.

sr z I rxrrogHl4 Kl4 rIPABA (wurw.LAuJ-MEDlA.org)



TIoEpcMAHH O. TEOpI4t BE3 OEbEKTA,AOKTPI4HA EE3 TEOPI4TI

HopMarrBHoil crcrevu L1 tlro cyulecrBoBaHue rarofi o6RsaHHocrv rAnL paspeu1eHL,tF
MoxHo ycraHoBt4Tb ronbKo 6narogapn )DKe saAaHHbtM oreMeHrav eroil cr4creMbt.
"3O0err, B AaHHoM cnyqae cMelunBaercff c (HopMarhBHocrbro>-B paMKax gaHnoil
cucreMbl' a He npocro c nerofr o6qgaHHocrbto vnrA paspelueHhev (rar noraraer
Pocc, e qeM eFo o6ocHoeaHHo yflpeKaer Muueru Tponep). Ho raras Bo3MoxHocrb
HenpileMneMa AnF peanL4crt{qecroi reoprh roltKoBaHurr, nocKolbKy ora reop?tF He
MOXerAonycrLlrb cyulecrBoBaHhfi HOpM B paMKax HopMarhBHoil cucrevu (roropylc
Mbl Aonycrl4nv MA Hnnrocrpaqrzrr' Haulvx pacclc<4enr,ril).

.!4n roro qro6u noKasarb, rrro HopMa Moxer Bneqb sa co6ofi MHorfie 4pyrr,re ee-
Qerrsr, KpoMe o6sssreauNF, /r,osBoneHhff h sanpeu{eulrr, Tponep npoBoAl4r FpaHL4-
qy MexAy (noHlDKAeHheM K roruly, vro6ut npuMeHhrb HeKoe BbtcKa3brBanve" v o6n-
3aHHOCTbTO Becft1 ce6s rena vnv vHl;tu o6pasov. K coxalesulc, Tponep He roBopr4r
HaM' qTO KOHKpOTHO nOHilMaeTCq nOA <nOHlDKAeHheM). OTO MOXST O3HaqaTb KaK
(Kay3aflbHoe noHlDKAeHfie>, TaK H "o6RguleaHhe" (e paMKax seroi ct4creMbt vnt BHe
raKhx paMox). Ho ort4 ABa Bapr4aHTa npuBoAnr K HoBblM npo6neuav.

Ecnn pevu u,qer o nepBoM BaphaHTe, To ryr eoo6qe rpyAHo roBopr4Tb o <HopMa-
rtlBHoM eQQerreu; ecll l4 ToJlbKo Mbt He Hcnoflb3yeM 3ro Bbtpaxenre e verasopr,4qe-
cKoM cMbtcfle, Koropbti ler<o Moxer npilBecrh K HeAOpa3yMeHhro. .[,anee, TpyAHo
nOHtlTb, nOLleMy <Apyrhe BnaCTHble OpraHH BblHyXAeHbl npLlAaBaTb BblCKa3btBaHhto
TO Xe 3HaqeHhe! Ltro r4 opFaH TOJ]KOBaHh9".31 !5n SMnhpLlltecKoro noAXoAa MOXer
cyu-lecrBoBarb rorlbKo ror Qarr, qro 6ulrh hgpelteHbt HeKoropbte BbtcKa3btBaHr4ff
u qro o6leKToM 3Tt1x BbtcKasbtBaauil nenqetcs 3HaqeHhe Apyrilx esrcraguraaHilt,
MoxHo 6stlo 6st cKa3arb, trro (opraHoM ayreHThqHoFo rorKoBaH14ff> Ha3brBaercn To
Jlt4l-to, r{bt4M LlHTepnperallhoHHbrM aKTaM CneAyrcT Apyrhe BnacrHbte opraHbt. Ho rrrs
TO[O' tlro lpyrhe opraHbr gefrcrerrenbHo BeAyr ce6g rarc xe, orHro,qb He cneAyel
tlTo oHLl <BbtHlDKAeHbt> 3TO AeriaTb.

Bropofr BaphaHT 6olee npaBAonoAo6eH, eclu rvrur o6parrvcF K HoBoMy 143floxe-
Hilto re3ilcoB peanhcrt4qecxoil Teophh rolrKoBaHus s "Oreere" Mnulens Tponepa.
Comacno erofi eepcru <or reKcra oxrAaercq, rlro oH tlMeer gHaqeHre, Koropoe
evy 6ulo npuAaHo>.sz Ecnu cneAoBarb sroi sepcuv tA norararb, r.tro cyulecrByer
TaKXe o6ssaHHocrb cJIeAoBarb aKTaM ayreHTLir{Horo roJtKoBaH vs, To oro eule He Ao-
Ka3blBaerr qro coorBercrBytoulfie BracrHbre opraHbt 4eicraurelbHo cnegylor erhM
aKraM. C roqrn 3peHHq sMnhpil3Ma orH aKTbr Moryr npoLlsBoAr4ru raroil eo6ercr,
a Moryr i l  He npoh3BoAhrb - gaHnsril Bonpoc coBepueHHo He3aBilcr/M or rofo,
tlro roBopr4T opraH TOJTKOBaHHg. HO Onqrs-TaKil Mbt He 3HaeM, noqeMy xro-lu6o
Moxer 6srrs sstHp<4eH K r{eMy-nh6o, nocronbKy raKoe gHaHile, coffacHo Mr,rure-
no Tponepy, o3Haqaro 6ut, uto cyulecrByer HeKaR geilcrarrelbHaff HopMa B HeKor,-l
ci lcTeMe h qTo aBToporra srofr HopMbt ffBrseTcs opraH ayreHTr/rlHoro rorKoBaHr.if;.
a ee ap,pecaraMH - Apyrfie BnacrHbte opraHbt. Bce xe HenoHgTHO, KaK ero Moxe;
npoL{cxoAt4Tb B npeAnaraevoi peallLlcn4qecroi reopuefr rorrosaHfiff cxeMe. ri?.:
He AonycKaercq Hhqero, KpoMe earioe npor43HeceHVA HeKux peL{eBbtx aKToB H c[_
BeplueH ilR AocrynHbrx u a6.n n4eHnn noBeAeHq ecKmx aKToB,

lloerovy Mruleru Tponep saHhMaercq orHroAb He BonpocoM o nprpoAe roi-c"
qro oH Ha3blBaer <HopMarhBHstv e$QerroM), KorAa oH npoBoAHT pa3;l!,!r{He }"texq}

31 Troper M. Replique d Otto Pfersmann. p. 343.
32 lb id.  P.337.
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AByMn ThnaMh o6q3blBaHrff:  nphHqTr{eM aKra ToJlKoBaHhtl KaK ayreHTyqHoro 1146o

AeilCTBheM COT1aCHO TOMy, K LleMy nOHIDKAaeT HOpMa, CO3AaHHac aKTOM ayleHTtlt l -

HOrO TOIKOBaHhfl.  CIe.D,OBaTenbHO, Mbl hMeeM ABe HopMbl. OgHarO eCfih CneAOBaTb

HOBOil BepCLtt4 pea1ilCTt4qe6Kofi Te6ptlh TOIKOBaHHFT EaHHble HOpMbl HepagpblB-

HO cBfiSaHbt MeXAy Co6ofi :  ($Ti l  HOpMbl ycTaHoBneHbl." opraHaMh ayreHr'4t ' lHoro

TOJtKOBaHhff).33 klTaK, Mbl i lMeeM AeflO C COSAaHI/eM HopMbl H-7, paeHo KaK c co3-

AaHUeM HOpMbl H-2, roropyo cneAyeT npfiHffTb COmaCHO HOpMe H-l '  u Bce 0ro

cop,epxr4Tcfl  B oAHoM h roM xe aKTe rorKoBaHhF. HO petlb TyI He hAeT O CfiyqarHoM

coBnaAeHilh. ero lerrO yBLlAeTb. Comacue c T9JIKOBaHHeM HeKoero TeKCTa O3Ha-

LlaeT CoTnache c TeM, t{TO CyU{eCTByeT onpeLeJIeHHOe O6tSaTenbCTBO Op ("O6qSa-

ref lbHo, r.rro p)).  Ecnr opraH ToJlKoBaHhe co3Aaer HopMy Op,to oH oAHoBpeMeHHo

co3AaeT onpeAeneHHoe o693aTelbCrBO, COmacHo KoTOpOMy Cne,0,yeT npuMeHhTb

ap. Tat<uv o6pa3oM, HopMa Op nelnercH r{acrblo 6olee o6ufipHoil  coBoKynHo-

cTr4 HOpM, rAe OAHyI nuqa noAr{HHeHbl onperD,etleHHblM o6ff3aTefibcTBaM' a Apyrue

o6F3aHbl CO6nn,[,aTb eTh O6q3aTetbCTBa. 3AeCu Mbl BCTpeqaeMCtl C KIaCChqeCKoil

V1eei4, CoffaCHo KoTopoi npaBoBble nopflF,K4 o6paeoeaHul t /s ycl loBHblx HopMa-

TritBHbtx CLICTeM, rge HapyUeHh.e HOpMbl Bbl3blBaeT o6q3aTeIbCTBo CO6nNCp,eHrq Ta-

KOi l  HOpMbt  nph nOMOqh 6onee hn6 MeHee cOBepUeHHblX MeXaHL ' I3MOB HanoxeHut l

CaHKUrit i l .34 OgHarcO f i3 STO;O CfleAyeT, qTO <HOpMaTHBHbli l  e$$err" o3HaqaeT Ikl lLlb

cosAaHile HopM, KaKOfi 6ut Hn 6utna npoqegypa.

Mrtun" Tponep HMnJIt41lt4rHo Ao6aBnffer c'oga rperr i  sreMeHr: "B o6o;lx

CIyqaqX HeT npgqegypbl, KOTopafi  nO3BOJlhna 6H 11rl l l l l ' lTb CVnu erv aKTbl TOnKO-

BaHAA, paBHO KaK V I1A1aVTb Chnbl Te HOpMbl, KOTOpble 6Unr COSgaHbl Ha OCHOBS

TaKOTO TOflKOBaHhq).s OH unnNCCTpHpyeT 3TO BbloKa3blBaHhe, nphBoAq B npuMep

(KOHCTt4Tyl- l t4oHHble HopMbl, co3AaHHHe KOUCrnryqroHHblM coBeTOM' KOrAa B cLlt ly

peueHilf l  1971 r. oH r/crol lKoBbtBzm re vnn hHble noroxeHhq npeaM6yrul".ao TpyAHo

noHnrb, rrTo Mrulenb Tponep ccbtf laeTce 3AeCb Ha n. 2 cT. 62 KOHCTVTL\\1A OT 4 OK-

Tq6pF 1958 r. ( .PelueHfiq KoucruryquoHHol-o coBera He noEnexar AaflbHe'4[ueMy

o6xanoaaHhl'oo), xotF eror reKcr trnc pa36upaeMoil Teophti  ni l lueH HopMari lBHof

LleHHOcTh. OKyga Mrarueln Tponepy H3BecTHO, t{To HeT AanbHeil lxeFo o6xanoBa-

Hhn? Mbt nonaralh, qTO COilaCHO peanHcTl4qecKofr Teopfi t /  TOtIKOBaHL'l t l  peLlb t '4AeT

(<ar r,r Be3Ae) O qhcTo QarrntecroM Bonpoce h t lTo no eTor_nphqhHe HeBO3MOXHo

paccyx.fl,arb B o6u]r4x TepMhHax, nocKonbKy 3To O3Hariano 6bl nonHyo t/HAyKLlt'11o.

oAHaro AercTBtlTefibHo f i1a cor11acHo aKTy ayreHThtiHoro ToIKOBaHrlf f  He cyqecTBy-

eT npoqeAypH AanbHeiluero o6xanoBaHhq? .[ ,ef icrerrenbHo J1t4 9To .[ ,of lxHo nO-

HilMaTbCtl B ToM CMblC;1e, qTO UMeeT MeCTO He TOJIbKO O6RsaTeIbCTBO CO6nlOp,aTb

aKT TonKoBaHilf l  14 cornacoBblBarb cBoe noBeAeHile HopMe, co3AaHHofr aKToM Ton-

KOBaHfit l ,  Ho L1 TpeTbtl HopMa, KoTOpas KacaeTcsl HOpMaTilBHOTO CTaTyca nepBoil

HOOMbI?

33 lb id .
34 ero osFtaqael qro Her HhKaKoi Heo6xoAr/Mocrt4 B ToM, qro6ut ea HapylueHr4eM o6n3a-

renbcrBa Op He3aMeAnrrenbHo creAoBano o6e3arenbcrBo nphMeHrrb Or4suqe-c!o-: l.?5u:T'"
r aapecary o6qsarenucrea Op. Moxer norpe6oBarbcr HeMaroe Kojlt4qecrBo cra4vlt nepeA

reM, KaK caHKut4e 6yger varepr4ath3oBaHa B HeKoeM aKTe npuHyxAeHhtl'
35  lb id .  P ,350.
36 lbid.
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II.DEPCMAHH O, TEOP'I' BE3 OEbEKTA, trOKTPI4HA EE3 TEOPI4'{

Karrv 6u Hu 6utno rcrOlKoBaHhe nepBOrO BapuaHTa npe.u,nOXeHHoro Mruelev

Tponepov res6ca,  (HopMaruBHur i l  e$$err> eCTb He qTo HHoe,  KaK HopMbl .  Ht / ' lev

t4HbtM TaKofr eooerr 6utru He Moxer, Aaxe ecrh oH uMeer MHoFot{l4creHHblx aApe-

caroB t4 AonoflHhreJlsnue o6lerrbl, Aaxe ecJlh oH He o6na.qaer HL4KaKLIM HopMa-

Tt4BHbtM gHaqeHheM, Koropoe 6urno 6sr He3aBhct'rMo or rot-o KoHTeKcra, B KoropoM

ua6lnAaercn AaHHutil e$Oerr (xorn sro eqe HIDKH9 gorasars). lA ecnu 3ro raK,

ro Mrulens TpOnep He HaXoAt4T Toro KphTeputn o6uerrhBHocrt4, B KoTOpoM HyX-

Aaercff peafiL.tcrl,tqecKaq Teopllq TonKoBaHhn. Iln6oh Moxer cKa3aTb, tlro TaKoe-To
geilcrere AO3BoneHo, 3anpeUleHo unu o6nsanelbHo, tlTo Apyrhe BIaCTHble OpraHbl

BbtHlDKAeHbt cqhrarbcfi c raKhM aKToM ToJlKoBaHHg, vto .nro6oe Aansneiu.tee o6-

xanoBaHhe rcKrroqeHo. ero ee,qer K pasMHoxeHhrc pa3Hblx sQevepHblx opraHoB,
Lfero He h36exarb, ecJu/ He cMeHnrb nepcneKThBy v He uailtu Apyrofr BapxaHT, or-

cunaoulri l Hac ucK;ttotlf iTenbHo K tihcrblM Qarrav.

3.3. <@axtnqecKue sQQextu*
Muuenu Tponep craBhr MHe B ynpeK Mox Kphl4eecKhe SaMeqaHLl9 nport /B Bbl-

geuraeuoi t/M crpaHHoVi uileU, coTrtacHo roropoil (ycTaHaBtlhBaTb HopMy 3HaqilT

npeAnilCbtBaTb,,,37 fi nblTaeTcff BblCTaBhTb MeHtl KaK HeAaIeKOTO NCCHarypaIhCTa,

Koroporo Pocc ney,naqHo XoTen paeo6lavllru a KensseHe. HaseaHnoi autue ry-

pueeHofr uAee Mnulens Tponep nporl4BgnocraBIFeT Epyryp KoHLlenqu19, CoilaCHo

roropoft perlb HAgT npocro "o6 yreepxAeHh4, r{TO B onpeAelenHofi npaaoaOh cw'

creMe cnegyeT ce6q eecrN onpeAeneHnulla o6pasou".s OAHa<o, c oAHofi cTopoHbl,

n Ht/KorAa He yrBepXAaI roro, qTo MHe nphnqcblBaeTctl! a c Apyroft - CaM Muulels

Tponep He orBeqaer Ha Bonpoc o roM, rro (ecnu BocnorbsoBarbcs ero co6craeu-

Hoft repl,trHonorlteft) soO6ule AaeT Bo3MoXHoCTb Aelarb 3aeBIeHilR, nogo6Hute

raKoMy: nB onpeAelenHoi npaeosofr chcTeMe cnegyer ce6q aecrh onpeAeneHHblM

o6paeOvo. Kar roeoprr MrLlenu Tponep, nph noMou{u MeToAoB eMnilpilqecKux

HayK BnonHe MoxHo noKasarb, r{To corlacHo Herofr npaeoaoi cLlcreMe ro tAnt/1 tAHoe

noBeAeHhe gBrrrercn o6ssarensHbrM. XorF, KaK Kaxerctt, TaKoe AoKa3arerbcrBo or-

Hoct/Mo cKopee r co6creenr-{o roJtKoBaHHo, qeM K HopMe, cosAaHHofi Ltepes TonKo-

BaHhe .
Cos.Eaercq Bner{arreHHe, qro pearhcTl4qecKaq Teoptlt l ronKoBaHhR nonb3yeTctl

,[,By3HaqHocrbro repMhHa <npaBo>, no3BoJrfl]ou-\eh eil saqeuru 6eg o6t4HffKoB, tlro, Ha-

npuMep, He cyu{e6rByer rarofr-nra6o npoqegypbr FIe nvu)eHttn }opl,lAtlqecKoil cunut

aKTa ToIKoBaHr4q, AaHHoro KoHcruryqr4oHHblM coBerOM B ero peuenuu 1971 T'3s Ha

nepaUfi BgruIff.n,, TaKOe 3atlBIeHUe paBHOSHaqHO yfBepxAeHilto, t ' lTO COTIaCHO AoK-
TpilHe KOnCrnryqrOnHUtil CoBeT Bcer!,a hMeeT nOCIeAHee CnOBO, BHe SaBHCI/MO-

CTt/ OT COAepXaHfitt BbtHOCtlMOrO HM peLueHhF. erO nOgpaeyMeBaeT, tlTO petlJeHrfl

KoH crrryqr oHHoro coBera o6naAaor 6on uLr.rei topl,1d,ilLt ecKo il crttnoh, qe M 3aKoH bl

o nepecMorpe KoHcThry\vv1, vl qro KoHcgryqnoHHutfr coBeT MoxeT rsgaTb ln6yn

KOHCTI4TyI-II/OHHyto HOpMy. l loAo6Hute 3aFBIeHtlq, AeilCTBHTe1bHO, MOryT BOcnpH-

HhMaTbCn KaK npegnhoaHhq, no MeHbuefi Mepe KaK yclloBHble npeAnrcaHvtn ("Ecnvt

nnLIo xoqeT AefiCreoearb coilagHo npaBy, ueo6xOgnrraO co6nnAarb TO, tlTO peuHr

37 lbid.
38  lb id .
3e  lb id .
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KoHCruryqrOuHutfi COBeT, He3aBLlct4Mo oT COAepXaHilf l TaKorO peueHHff>). Ho pe'lu

g.D,ecb BoBce He 06 eToM, nocKonbKy npeAnonaraeTcfl, t{To paccMaTphBaeMaR Teo-

phq cneAyer cBoeMy co6crBeHHoMy yBeuleBaHrHO, a hMeHHo: tlg6erarb roFo, t{To6bl

ee nono)KeHHg o npaBe craHoBr4flr4cb npecKpunrhBHbtMLt BblcKa3blBaHusMl,l '  CJie-

AOBaTenbHO, COBepUeHHO HeBepHO yrBepxAaTb, tlTo tl BblABilrafl nojloxeHtle, co-

ilracHo KoTopoMy <ycTaHaBflf iBaTb HOpMy B CBOIO OqepeAb o3HaqaeT npeAnhcblBaTb

HopMy>.4o Hao6opor, pJfl MeHff Bonpoc gaKnhcqalcfl B ToM, o6ocHoeaFlul nh npe-

TeH3ilr/ peanhcl4qecKoft Teophl4 TolKoBaHfif l Ha ro, t{To oHa cnoco6Ha ycraHoBt/Tb

HOpMbl, npfiHfiMafl Bo BHhMaHHe BCe SaflBIeHHble elo npep,ocTopoxHocTLl.

3gecu Mttulenu TpOnep npegaraeT oqeHb cTpaHHoe npotlTeHhe TorO' t lTo npt4-

HRTo HasbtBarb <3aKoHoM lOMa>: HeBo3MoxHocrb BbtBoAilTb npecKpilnrtlBHoe Bbl-

cKaSbtBaHhe il3 nocbtJtoK, copepxa[ihxToIbKo HenpecKphnT[4BHble BblcKa3blBaH4tl.

Ho no.n,o6Haq HeBo3MoxHocTb pacnpocrpaHqerctt KaK Ha npocrble HopMarilBHble

npeAnOXeH tta ("p I/CT'IHHO, nOgToMy O6q3aTenbHO, qTO p>), TaK u Ha HOpMaThBHble

npelp,noxeHhn B paMKaX HeKOi 3arqaHHoft CilCTeMbl ("p rCrrHno, nOsTOMy p 06A-

3arerbHo B HopMarhBHoM nopn411s"), 3aKoH lOrraa geilcrByer HesaBilct4Mo or ri lna

HenpecKpL4nrhBHOi l  nOCb lJ lKh . '
l lO efOfi nphqhHe h3 BbtCKa3blBaHMtl <l, lCTtlHHO, t{TO p> HeLOnyCTt/MO BblBOAt/Tb,

qro p o6ff3arerbHo. Ho ro xe caMoe pacnpocrpaHFercF h Ha BblcKa3blBaHhe <Llc-

TI4HHO, r{TO X rOBOpl4T, qTO p O6q3aTenbHo>.
3AeCs hMeeT gHaqeHye He TO, t{TO X rOBOp V1T <<A - IOnnil l- leeapur, VlnA <<A - npe-

3fiAeHT PeCny6nnrr>>, tAIltA <Mbt - KOUCrrryqrOHHbli cOBeT>. BOnpOc 3aKIOtlaeT-

Cq B TOM, noqeMy X, KOTOpbti nOMhMO BCeFO npoqero saqBflqeT O HaIl 'V9,t lA y HerO

npaBOBOrO CTaryCa, AeftCTBhTenbHO 3Tt4M CTaTCOM O6nap,aeT - B TOM CMblCIe, qTO

corrfacHo HeKofr 3aAaHHof HopMarrBHoh cncreue HeKt h opraH hMeer npaBoMotlue

co3!,aBarb HopMbt onpep,eneHHofi KaTerophh (a He B roM, yl-BepxgaeT nV X, tlro oH

o6na4aer HeKHM npaBoMoqheM).
B raqecree orBera Ha oror Bonpoc Mbr y3HaeM or Mt4uenfl Tponepa ronbKo ro,

qTo peanhcTt/qecKan Teophfl TonKoBaHrs coBepueHHo "6eepasnhrlHa> K ToMy, t{To

(npeAnt/lcaHHble r|oBe.B,eHqecKhe aKTbl !,eilcTBilTeJIbHO hMenT MecTo',,at comacno
paccMaTpLiBaeMoft Teopht4 (HopMarHBHafl sOOeKr!4BHocTb CoBnaAaeT c QaKTU-
HecKoil oOOeKTrBHocTbloD. 3ro no.noxeHile HjlrlocTptilpyeTcn npt4MepoM KoHcrt4-

TVL\t tA, KoropaF coAepxhr nonoxeHhe, rapaHTupytou{ee Bceo6ulee paBeHCTBo.

il BnacTHoro opraHa, r,4cTotlKoBblBahculero 3To noloxeHue KaK rapaHrhpytoqee pa-

BeHCTBO M\DKqhH h XeHU-lt4H. HeSaahChVO OT TOrO, 6y,qer nh peanil3oBaHo TaKOe pa-

BeHcrBo B cJtyLtae, ecril TaKofr aKT ToJtKoBaHufl <toptAqt/lqecKh HeocnopLlM>, <creAy-

eT noIaraTb, ttTo cyulecTByeT HopMa, KoTopaq npeAnhcblBaeT paBeHCTBO nO'|OB>'42

lzl raroea xe npecKpfinrHBHae nocbrnKa (npurveHurerbHo K AaHHoMy npaBoBoMy

n o pfl trKy), n o3B ofl n lo U-l aA npvi4Ttl K Jl,aH H o My p e3yn braTy? EC nv Qarro v F Bfl tl eTcF ro,
rtro cyuecrByeT KoHcrl4ryqhq vnt xe cyqecrByeT HeKhil BracTHblil opraH (cornacno

LaHHOMy npaBOBOMy nopflAKy HeKTo fiB'|FeTCF BflaCTHblM OpraHoM, npaBoMollHblM

Ha cogAaHfie HopM onpe4eneHHoil Karerophr4), To Bonpoc 3aKllhcqaerctl t4MeHHo

B ToM, KaK pa36ilpaeMaq reophq npLtxoAl4T K ycraHoBfleHilto AaHHbtx nocbltloK. Sblno

40 lb id .  P .  351.
41  lb id .  P .352.
42  lb id .
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,{HA EE3 TEOP'IVI

6ur oqeHs crpaHHo, ecnh cyulecrBoBaHfie KoHcrhryuhr paccMarphBarocb 6sr pea_tlt'lcrt4qecKoit teopueh To,lKoBaHiltt KaK npecKp untue*aa nocbrrKa, nocKo,rbKy r/3-yuaeMaq reophfl He Moxer.qonycrr4Tb r4Horo noHhMaHkq KoHcrr4ryqhr, KpoMe KaKTeKcra' He [Me]oulero H.pMarhouofi qeHHOC'a. Tpy4HO noHgTb LI.HHOCTb KoHcra_raLJuu cyu-lecrBoBaHhfi BnacrHoFo opraHa, HaAefleHHoro onpeAereHHbrMt4 norHo-Mout/tgMt4, nocKonbKy HenoHqrHo, KaK Bonpoc o cyu{ecrBo BaHvtuBracrHoro opraHa,cnoco6Horo Ha aKTbl ayleHTHt{Horo roJrKoBaHhq, Moxer 6srtu *.lrcto earrnvecrrvBonpocoMt' To xe caMoe 3aMeqaHhe MoxHo cEenarb h orHochrerbHo (topr*r4r{e-cxoi ocnophMocrr4), nocKonbKy Mbr r4uleM fiMeHHo ro, r{To nogBonqer HaM ycraHaB_r'4Barb HeKre $arrsr KaK 'pr/EhqecK,e. Ecru xs p"r, ,gui npocro o roM sarre,qro HeKro roBopr4r: 
"KoucruryqroHuuri 

"y4, 
pu"""trpul'g"no B nneHapHoM 3a_ceEaHIAIA' npuHl4MaF Bo BHtiMaHhe noroxeHr4n KoncrNryL\L4r/1, B qacrHocl,i crar,vC, yvzruaan nofioxeHhr gaKoHa 3, peurn...)), _ To ryf Mbr r,jMeeM .qeno c Ll4crbrM

Qarrov' IA ecnu He 6yger ao*uau*o'r*e, To or*oAa HhKaK He cne.qyer, qro cyqe-crByer HeKaff npaBoBafl chcreMa, KOTOpas p,eicrarrerbHo hMeerraKy0_TO KOHCTh_TytlLtro, taroi_ro rcrerbHoo""n""ou"ll;"?y#!:H?iH3;i,1ffi ffi[JJ#3#"#'#*1,'J#;aKTy MlDKrlLrHbt 14 xeHqhHbt paBHbt 
"u*ly 

co6oi.
Tar r ocraercq nonH.ofi sarar<o* yr-eepx.eHfie, co,acHo KoropoMy HopMarrB-uan u $artuqecKatl eQQerrraeHocrb - oro o.qHo r ro xe, rev 6olee qro peanilcrkl-qecKa' Teophq rorKOBaHhq saqBrqer ce6r evnr,rprr""*or ieopru,.  ognaro eAfiH_crBeHHblM KoHcrarupoBaHHblM eo Qarrov ocraercn lDKe h3BecrHaq HaM nocbrflKao roM' tlro cyqecrByer npaBoeofi nopnpoK t4 ttro ne<uil sractnsrrz opraH BbrHocr4rpelueHre' Ho uveHso ory nocbtnKy H cne.qyer gorasars! Tesilc (cne'yer cqurarb,tiTo cyu{ecTByeT HopMar npeAnhcblBa0ulaff paBeHcrBo nonoB) unu nogo6uurfi evyf l  BIfr eTcfi  npeABOCXhu_{eHileM OCHOBaHhT.
l1o4 saronoarov *AaoiHofi perpec", , 

""*porn 
ABe cne^yourhe rpy,qHocrr.4:a) cornacno repMhHonoruu paa6upaevoi Teopvv 

"u"o"ro*"o 
nogHaBarb L{To_To,KpoMe T.KCTOB, HO nocKOJrbry nr,c60fi TeKcr ffBrRercq HeolpeAereHHbrM, TO HeBoS_MoxHo c onpeAeneHHocrbto roBopr4Tb o roM, o qeM roBopr4T peanucrrlrJecKa' Te-opl4' TonKoBaH,fl '  r '  e' o6 aKTax ayreHThtrHoro rorKoBaHL4t; b) ycraHoereHhe aKTaAYTEHT'4t ]HOTO TOIKOBAHi lN NPEANONATACT BO3MOXHOCTb AHAIIVTUI|ECKOTO TOIKOBA-Hu*' T' e' hcnorb3oBaHtAA ceMaHTilqecK'jx.Kpt/TepreB, oAHaKo AaHHaq Bo3MoxHocrbcrporo orpr,4Llaercr car,oi pas6rapaevoil 'reoprzefr (";;;ruaHile noBropfferc'h e uoTBere' Mrulens Tponepa). Bropan rpygHocrb, BbrsBreHHaq B pesynbrareKpt.rtr'lKt., s peficreurerbHOCTr4 npeAnonaraer ufipKynflpHocrb onpeAefieH uil _ starpyAHocrb yore 6ura paccMorpeHa Bbrlue. g pur*u" nu[,ur uirvr" Hra\t/r^npeAno_roxl4M' qTo' Bo3MoxHo, cyu-lecrByeT Heqro no.qo6Hoe <ayreHThqHoMy ronKoBaH14lo)B cMbrcne peanhcrhr,ecxofi reopur4 TOJrKOBaHran. o4narb nupuu" nocbrrKa pas6ra_paevofr TeopuL, He noSB.Jrfier cAenarb raKoro npeAnoroxeHfirr, nocKonbKy oHaLonycKaer cyulecrBoBaHhe rolbKo reKcroB. B ceoeH,r *Oreere, Mruels Tponepnpu6eraer K ApyroMy apryMeHTy, roropufi R eule He no'Bepran ilccneAoBaHhh3.comacuo oroMy Bo3paxeHho peanrcrhqecKa' Teopilq ro,rKoBaHr4q onpoKr4AbrBa_er ,4epapxtlto HOpM h paccMarphBaer B KaqecrBe <hcrLlHHoro xo3qrHa c[creMbraurcu,t4i opraH, Aaou1ri TOJrKoBaHiler. TaraR KOHL{enqhq c oqeBh,qHocrbro sBnffer_cn ouru60qHOi, nocrolbKy <nporLrBopeqilT geficrerrerbHOCTL'>: nlr60 cyulecrByerI4epapxuq BnacrHblx opraHoB' v ror}a BblLuecrotluli le opraHbr HaBq3brBanr cBor,i

poccuncKl4il EXEfoAHt4K TEoFfil4 fipABA a*.i. 2ti.
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peueHhs HnxecToFUlhM opraHaM, NA6O Xe TaKOfr f iepapxhl4 He cyqecTByeT. Ho

B nocneAHeM cnyqae BoSMOXHO Jlh6O TO, tlTo OAI4H OpraH HaBtl3blBaeT CBoe peue-

Hue ApyroMy OpraHy, JIi l6o To, qTO 6yAyI CocyulecTBoBalb.EBa peLUeHtlF, t/Metoulhe
pasHbrx aApecaroB.

K coxaneHrlo, TorlKa gpeHtlg, Koropyto Kpr4THKyer Mrutenu Tponep, He tlBrFercfi
(TeM Xe CaMblM apryMeHToM, ToIbKO B CrerKa h3MeHeHHOfi QOpue" (rar oH cav

npe.[,nonaraer); era ToqKa 3peHhn 3arparhBaeT coBepUeHHO l4HyN3 npo6neruy. Ta

Kpl,lTt/Ka, rOrOpOil MttUens TpOnep KaCaeTCs B CBOeM "OTBeTe>, npeAnonarael

Hro ayreHTuqHoe roltKoBaHhe cyulecrByer. l- locronury raKoe ronKoBaHHe tlBrtter-

cfl pe3ynbTaToM AetlTenbHocTtl Toro IH4a, KOTOpOe npfiMeHgeT TeKCT t/ npilAaer

STOMy TeKCTy OnpeAeneHHoe 3HaqeHue, To fiepapxHq MoxeT cyulecTBoBaTb TOnbKo

AIfl Tex, KTo cr{hrael r{To reKcrbt npfi HsBecrHbrx ycttoBl, ' lex Sopvylttpytor HopMbl'

C eHyrpennefi ro,{rf i speHrn reophr,l hepapxhr4 HopM KoHqenUue peanL'lcrmqecrofi

Teop}4t4 TOIKOBaHhR npe.qcTaeT KaK KoHTptlHryilThBHatl, a fiepapxuq B paMKax oA-

Horo pelleHilF npeAcraBrrrercn crpanHofi, nocKonbKy npeAnonarael qro Mbl pac-

nolaraeM O.qhH opraH B paMKaX o.n,noi hepapxllh cpaSy Ha HecKOnbKhX ypoBHRX'

OgHaro raKoBo BhAeHr4e ct ryaL\w cHap)DKr/. B pavxax aHyrpeHHeft nepcneKTilBbl
peanucrllqecroi reopnu rofiKoBaHHH Bonpoc crotlT o roM, rAe KoHKperHo HaqL4-

Haercq ayreHTurtHoe rojtKoBaHhe. fiennercq nh raKoe ronKoBaHLie npoAyKToM Ae-
flTeIbHoCTl4 HeKoeFo (BepXoBHOrO cyAa>, ln6o OnpegeneHHe Heonpe.0,eneHHooTl4

npgLtCXO.IIt4T hMeHHO B MOMeHT, KOrAa npHHl,lMaeTOtl peueHue O KOHKpeTHbIX Mepax

KacarenbHo roHrperHofi JrhrlHocrh, rtt6o xe HIDKHo x4arb rourperHoil peanvsaL\IAIA

npilHqTbtx vep? Mut BnoflHe MOXeM AonycTl,4Tb, t lTo paocMaTpuBaeMaF TeOpfiF He

.s.aeT qeTKoro oTBeTa Ha 3TOT BOnpOC, .D,a H He MOXeT eFO AaTb, nocKotlbKy oHa oAHo-

BpeMeHHo xoqer 6urrs csqsaHHoil c KoHKperHbrMH OaKTaMh (a He c a6crpaxruocruo

M HeonpeAeIeHHocTbfc "terctoB") v1 a1an?shpoBaTb aKTbl HopMoTBopLlecTBa, Ko-

Topbte geficrsurelbHo HMelor orHoueHhe K grt4M Qaxrav. lziHurran cnoBaMil, pea-

rrlcrr4rlecKaF Teoohq rolKoBaHug xoqer 6utru reopvteil, roropan nphHt/Maer Bo

BHuMaHhe HopMbr 14 Koropafi op,HoBpeMeHHo onhcblBaer Qarrut. Oueeugno, qro 3To

AaneKo He oAHo h ro xe. Peulesne Moxer pa3peuhrb HeKt i l rouQnu<r, Ho orcgs-

!,a HilKaK He cnegyeT, qro Aannutft ronQnurr 6yner peanbHo yperynhpoBaH hMeHHo

raK, KaK npeAycMarpHBaeT npfiHflToe peueHile, nocKonbKy c Qarrrvecroil roqrn

3peHNR ct4Tyallrc Moxer 6urru gHa,rfiTeflbHo croxHee. B erou acneKTe Mbl MoxeM

BbtABrlHyrb Bo3paxeHt,te, coffacHo KoropoMy e.neficreurenbHocrt4 paspeuaer cnop

hMeHHo ro 1r4r-lo! Koropoe nocleAHhM oKagblBaer BII:./AHVe B UenoqKe peuleHufr or-

Hocr/TerbHo He<ofi curyayt. Torpa hMeHHo,u,aHHoe rl4l-lo, a He <aroi-.nu6o topuc-

ALIKl14oHHbril opraH (gaxe ecrh ero eepxoeuurfr cyA il Aaxe ecllh ero peueHhtl He

no.Enexar AansHeilulevy o6xaloaaHro) gaHuMaercq ayreHTvltlHblM TonKoBaHueM'

.[,aHuoe Bo3paxeHile oKa3btBaercR o6ocHoBaHHbrM tA tAsHyrpt paccMarpilBaeruofr

reoovlv,
Eclu pealrcri lqecKaq reophs ronKoBaHrin geicrenrenbHo xotler 6utrs evnuplt-

qecroft, To nop,o6Hbte Bonpocbt HeIbsR pegaTb anpuopHo - cne.qyeT hcKaTb or-

BeTbt npuMeHilTerbHo K KaxAOMy KOHKpeTHOMy Aefly c yqeroM Bcex orHoctlu{t{xcfl

K Aeny Qarrruecxurx oneMeHToB. *OrBern MttLuenq Tponepa oKa3blBaercs HeyAoB-

rerBophrerbHbtM, nocKonbKy oH o6paqaercq K rofr peansnocrt4, Koropyro HfiKorAa

no-Hacronu_l,eMy He aHaflr43r4poBan. B ro xe BpeMq H)DKHo npnsHarb, ttro Kracctl-

eilKallL1fl BCex Bo3MOXHbtx clryqaeB MoxeT r4MeTb TorbKo cleAyou-luil aup: nvt6o
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cyulecTByeT sooeKrilBHaq saKTrqecKaF hepapxhfl, B paMKax Koropor BblcKa3aH-
Hble Ha Bbrcr.reM ypoBHe HopMbl co6noF,alorcg Ha 6onee HhsKhx ypoBHqx, nu6o xe
TaKofi t epapx./|t4 HeT, a cyqecTByeT MHoXecTBo cocyulecTByltSull,lx (BJIaCTHblx opra-
HOB>, Hr/ OAL1H 143 KOTOpbTX He CnOCO6eH BbtHeCTLr OKOHqaTeIbHOTO peueHilq. npoule
roBopq, nu6o cyqecrByror oTHor.l leHfiF noBilHoBeHil9, f irA6o xe TaKfix orHor.leHLlfi
Her. Ho oror a6crpaKTHbrft orBer HMKTo cepbegHo h He ocnaphBaer - oH He roBopLlr
HaM HUqerO O peanbHocTt4 oTHotIeHHfi noBLtHoBe1nfr u o MeToAe oMnilphqecKoro
AHAIi l3A OTL1X OTHOIUCHUil ,

Bvecre c reM Ha[ua KpnrLrKa HrlKaK He orHocr,4Jracb K oroMy Bonpocy. Haue
BO3paXeHUe 3AeCb He KaCaeTCq KOHTphHTTTHBHOTO XapaKrepa.Xni l  HenpNrOA-
Hocrrl pas6upaevofi reopru. Mur uccnegoBaril BHyrpeHHe nphcyulyto peallt/crh-
qecrofi Teopll l,4 rorKoBaHhn npo6levy: rar nafirn rpNrepril p,nfl ycraHoBneHr4fl
aKTa ayreHTr4r{Horo roJrKoBaHHn. f ' lepeg reM KaK craBHTb Bonpoc o Hopvarrnnofi
uru Qarrruecrofr  eQQerrueuocrr4,  HIDKHo noHerb,  o KaKoM o6terre Mbt  roBoprM,
KaKoBa ra qacrb peanbHocl,i, Koropylo npasosofi nopffAoK Moxer cna6Auru eO-

$errov, PaccvarprBaeMaq reoprff t lerKo paSr'lhqaer .<TeKcr)), <oroputil BcerAa
ocraercn HeonpeAeneHHbrM h.rh lueHHbrM HopMarhBHoro eQQexra,  h <aKT ayreH-
Tl,4t1Hot-o rorKoBaHviflo, Koropblfr Bcer!,a onpeAelreH h BcerAa cna6xeH HopMarilB-
nsrv eQQerrou. l locronbKy nro6oft enacrHuft opraH, rorrynulnil nercuil reKcr,
BcerAa Qoprraylmpyer cBoe roJrKoBaHHe c noMou1bo HeKoero Apyroro reKcra, To
ayreHTLlrlHoro roJtKoBaH!4q cyu{ecrBoBarb He Moxer. HenssR cKagarb, ttro reKcrbl
ff Blff rorcn QopvynnpoBKaMil aKToB ayreHThrrHoro rolKoBaHLlq, nocKorbKy rorla
HyxHo 6uno npegnolrararb, rrro rolrbKo HeKoropbre reKcrbr qBnnrorcn HeonpeAe-
fleHHbrMr4 r.4 qro B HaueM pacnopfl)KeHhr,i ecrb rpnrepnfi Arn LterKoro ycraHoBne-
HVA TaKVx reKcroB. Ognaro peafiLlcrhqecKas reopmn ToflKoBaHufl He nogBorfler
surpa6orars raroft rpurepuil.

f lpu erou He Moxer L Arv per,u Hvl o HopMarhBHbtx, nu o QarruqecKu4x KpilTe-
pk1FX, BeAb Aaxe ecnr 6ur larre KpvrepvrA cyulecrBoBanv, To or Ht4x ne 6utro 6ur
HtlKaKoro rorKa. HlorHo 6urlo 6st, B KoHer.{HoM cltere, qerKo ycraHoBt4Tb, ,.tro raKofr-
To reKcr vN TaKas-To coBoKynHocrb onpeAereHHbtx geilcteui,t o6qgarensHbt, ga-

npeu-r,eHbr rnh pa3pelxeHur. f logo6Haq onepalirn norpe6oaara 6ut ocyulecrBfleHhF
ceMaHTfiqecroil onepaqw, Ho Mr,rurelu Tponep HeoAHoKparHo noBToptlel qro He-

.qonycrLlM Hrraxofi ceMaHrhqec<uil <putepuh.
Tarrv o6paeov, pearhcruqecKae reophe ronKoBaHilff KoHcrpyt4pyer g-nn ce6n

nporrBopelrhesril o6ueKl B KoropoM oAHoBpeMeHHo npr4cyrcrBytor reKcr H aKT
ayreHTltr{Horo roJtKoBaHr4g, HopMa r,r Oarr, nph groM ra<oft o6uerr xorff tr Bbtcry-
naer B KaqecrBe peQepeHra BbrcKasbrBaHrfr "npooeccopoB>, Ho o.B,HoBpeMeHHo
crlr/Taercfl HeAocrynHbtM Anff nogHaHrn. OgHaro B HayqHoM 3Ha+tz.vl He cyulecrByer
n poTl,l Bopeq fi esrx o6uerros.

floerovy peaflncl4qecKan reophn ToJrKoBaHilF ecrb 6eso6leKrHan reopnn. Bo-
npeKfi yrBepxAeHhqr,4 Mmue.nn Tponepa, Hil nepBbrfi, Hu etopoil aapnauru sroil
Teopilr, l He no3Borqror qerKo o6ogHa.{urs ee o6terr i l  Mero,q, AHarhrhqecKhe nph-
euut erofr TeopilLl qBnntorcg He eMnilpurlecKilMr4, a ceMaHThtrecKuMl,l, oHH HMehor
oTHOUeHhe K TeKCTaMT a He K (aKTaM ayreHTLlqHOrO TOJ]KOBaHh9> B TOM CMblCJle.
B KoropoM pas6rpaeHaaq reopuq noHrMaer oro BbrpaxeHre. Pea-nucrhqecKae re-
opLlfl TonKoBaHhn 3anBrfier o roM, vro Qopvupyer hH4fiKarfiBHbre BbtcKa3btnahitin,
cnoco6Hure 6urrs NcTTHHETMV tAllv roxHbrMr,i u o6raAarou-lhe HayqHofr qemncc-:-sn
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npilMeHhTeIbHo K TeM oobeKTaM, o KoTopbrx oHa paccyxAaeT. Ho TorAa peqb uAer
He 06 o6beKTax oroil Teophh. Yreepxgan, rro Herrft opraH BbrHec raKoe-To peue-
ure, pas6upaeMaq reopLlF cogAaer BblcKa3brBaHhfl, Koropbre caMh no ce6e HhqeM
He orlrLlqalorcfl or BbrcKa3brBanuft, cos4aBaeMbrx 4orrpmuoil, xors nph sroM AoK-
TpilHa KpNTr4KyeTCq 3a TO, rlTO HBTFeTCff OnpaBAaH!4eM, a He HaytlHblM At4CKypCOM.
llocxorury peanilcl/qecKaq reopms roJrKoBaHmF He cnoco6Ha cosAarb ry MeroAo-
florr/hc, o Hanvynv roropoil oHa 3anBrflel AaHHaff TeopLlF ocraercn (no veHurueil
Mepe, Ao Hacroqu-lero MoMeHTa) gorrpNHoft 6ee reopurr,r.
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