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AHHOTAUMA

Cratbs IIOCBIIIlEHA TAKOI Ype3BbIYailHO AKTyalIb-
HOIt Ipo6yeMe, Kak KoHTpadakuus u danbcubukaus
TOBAapOB, KOTOPas BHIPOC/IA IO MAacCIUTab0B HALIMOHA/IBHOIL.
PaccMOTpeHBI METOMBI JOKA3aTeNbCTB Ha/IMUNMsl KOHTPA-
daxuuy u/unu GanbcupuKanuy IpogyKINN.

Kntouegvie cnosa: konmpapaxuus; panvcugura-
UUST; MOBapbl; NPOOYKUUS; 00KA3AMENbCMEa.

B Poccun mpobnema danpcuduranum 1 KOHTpa-
¢daxnuy BO3HMK/IA HaBHO. ABTOp IPUHMMAJ y4acTue B
[IPOTMBOJEVICTBUY IPOHNKHOBEHNIO KOHTPadaKTHBIX
TOBapoB Ha Teppurtopuio Poccun Haumnadg ¢ 1995 r. Ily-
onukanus ero crateu «Pampcuduxanysa u KoHTpadak-
LMA: 9KCIIEPTHBI aCIEKT» IOy 4YNIa IMPOKNUIA PE30OHAHC,
ceifyac OHa pasMellleHa Ha Oojlee YeM [eCATHU CailTax B
MuTtepHeTe. OfHAKO C MOMEHTA ee MyOIMKaI[UY IIPOIIIO
10 1eT, a CUTYyalUsA C IPAaBOBBIM PEryINPOBAHUEM OTHO-
HIEHWIT B cepe IPORYLUPOBAHMS IPOLYKTOB MaCCOBOTO
PacIpOCTpaHeHNs U UX TOBAPHOTO 060pOTa IpaKkTude-
CKU He Y/IYYIINIAch, @ 0 HEKOTOPBIM MO3ULIMAM Jaxke
yXyAumnaach. YMHOBHMKY MUHUCTEPCTB, TOTOBALINX
3aKOHOIIPOEKTHI, 1 JeIyTaThl, IPMHIMAIOLI/E 3aKOHBbI,
cab0 IPUCTYIINBAIOTCS K MHEHUIO VICC/IEA0BaTeNeil u3
npodeccroHanbHbIX obacTell 3HaHM, IOTpebuUTeNel,
CTpajaloIux oT ¢panbcuULINPOBAHHBIX IIPOAYKTOB, a
TaKXe IIpefCTaBuUTeNIell 613HeCa, IbM 3aKOHHbIE VMHTe-
pechl HapyIIAITCs KOHTpadaKImert.

B yacTHOCTH, IPOMONIKAETCSA BBENeHME B 3aKOHBI
Poccun Haykoo6pasHbIX AeUHNIUIT U HOPM, KOTOpbIe
chopMyNIMpOBaHBbI TaK, YTO 3aTPYAHAIT UX IOHMMA-
Hue. Hanpumep, B @3 «O TeXHMUECKOM perynnpoBaHIN»
uMeeTCs Clefylollee onpenenenne: «VnenTuduxanms
MPONYKIUM — YCTaHOBJIEHME TOXIECTBEHHOCTY XapaK-
TePUCTUK MPOAYKLUNM €e CYLeCTBEHHBIM IIPU3HAKAMY.
OpHako ommcaHye IPORYKLMM He MOXKeT OBITb TOX[e-
CTBEHHO CaMOJl MPOAYKIUA.

B CCCP ncropmyuecku CIOXUIOCHh TaK, YTO IO-

HATNA «IIPOAYKOUA» N «TOBAp» CTa/JIM CMHOHVUMAaMU, "
X [0 CUX IIOp HE€ yHaeTCA pa3BECTU. bonee TOTO, XOTA
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Abstract

The article is concerned with the extremely urgent
problem of goods counterfeiting and falsification, which
has grown to a nation-wide scale. Methods to prove facts
of counterfeiting and/or falsification of the products have
been considered.

Key words: counterfeiting; falsification; goods; prod-
ucts; proofs.

The problem of falsification and counterfeiting in
Russia goes back a long way. The author has been taking
part in measures to resist the penetration of counterfeit
goods into the territory of Russia since 1995. Publication
of the author’s article “Falsification and counterfeiting: ex-
pert analysis” drew a wide response, it is now available on
more than ten Internet sites. However, it has been ten years
since the moment of publication, but the situation with the
legal regulation of mass manufacturing of products and
their trade turnover has not practically improved, but has
even deteriorated in some positions. Officials from minis-
tries developing draft laws and the deputies accepting the
laws hardly listen to the opinions of the researchers from
professional knowledge spheres or customers affected by
falsified products, as well as representatives of business,
whose legal interests are infringed with counterfeiting,

In particular, pseudo-scientific definitions and
norms that are formulated in such a way that it makes
them difficult to understand, are still introduced into the
Russian laws. For example, the Federal law “On technical
regulations” contains the following definition: “Product
identification — to establish the identity of the product
parameters and its essential features”. However, the prod-
uct description may not be identical to the product itself.

In the USSR, for historical reasons the subjects of
“products” and “goods” became synonymous, and it is still
impossible to separate them. Moreover, while the volume
of services as a kind of goods accounts for 70 % of total
goods turnover in developed countries, it is still consid-
ered in the Russian laws that products are essentials, and
services are included into products. As known, consumers



B PasBUTBIX CTpaHaX o6beM YCIyT KaK BUJia TOBapa Co-
crasiser 70 % oT o611ero TOoBapooOOPOTa, B POCCUICKUX
3aKOHAX MO-IIPEXHEMY CUUTAETCS, YTO OCHOBHOE — 3TO
IpOAYKINA, a YCIYTY BXOJAT B IpopyKuuio. Kak nssect-
HO, moTpebuTenyu (mpuobpetaTeny, Noaydareny) IoTpe-
O/IAI0T IPOAYKT, @ He TOBap. ToBap ke ABMNAETCS CTATYCOM
IpPOAYKTA, KOTAA OH MOCTYIAeT Ha PHIHOK. Y MPOAYKTa
TaK>Xe IMeeTCs CTaTyC 06beKTa IpaXJaHCKOro 06opoTa,
KOI'J]a OH ITIOCTYIIaeT B IPaKJaHCKMIT 060POT.

[IpoTnBOpeYnBLIe, HEYETKO CHOPMYINPOBAaHHBIE
TpebOBaHNs B 3aKOHAX IIPUBOJSAT K TOMY, YTO Hefo6poco-
BECTHDIE YMTHOBHVKMY IIO/TYIaI0T HEOTPAHMYIEHHOE ITPaBO
HIpPUHUMATD PelleHNs M0 CBOeMY ycMOTpeHuo. OIeHKy
Perynupyolero Bo3eiicTBIA YMHOBHUKOB Ha 6u3HecC
MO/DKHBI IIPOBOAUTD CaMU IIPEAIIPUHMMATENN, & HE IN-
HOBHUKM. TaKoBO I7TaBHOE IpefjIoKeH1e pabodeli rpym-
Ibl «YKpeIJIeHe PbIHOYHBIX MHCTUTYTOB», TOTOBAIIEI
«Crpaterno-2020».

B crpaTteruu EBpocorosa moABUIOCH IOHATHE «YM-
HOTO perynupoBaHuA». [Jupektop LleHTpa olieHKH pery-
JIMPYIOLIETO BO3AECTBUA BbIciieil NIKOIbI 3KOHOMUKMA
Hanyun IIpITaHKOB yBEPEH, YTO 3TOT MEXaHNU3M IIpUMe-
HUM U B Poccun. OnjeHKa perynupynolero Bo3feicTBuA
IpUMEHAETCA Ha BCEX YPOBHAX IPUHATUA PEIIEHUIT — OT
IPOTHO30B IO MPUHATHUIO HOBBIX aKTOB [0 PETPOCIEK-
TUBHOJ OLIEHKM y)Ke HelicTByromux. Bce opranel, oT-
BETCTBEHHbIE 3a IPUHATHE PEIeHNIA, JOMKHbBI aKTUBHO
B3aMMOJEICTBOBATD PYT C ApyroM. M HakoHel, JOMX-
HO OBITb YCUJIEHO BIVSHIE TPaXX/JaH 1 IPYIIII MHTEPECOB.

JIBe mocegHMe IPYIIIILI MOTYT «YMHO» GOPMYIHN-
POBaTh CBOM B3IJLAABI C IOMOIIBIO TPOGeCcCHOHATTBHBIX
MICCTIEfOBATENIeN, KaK I CaMy TIPOEKTUPOBLIVIKY 3aKOHOB.
K coxanenuo, ob1iecTBeHHOE 06CYX/IeHIe 3aKOHOIIPO-
€KTOB I MHbIX HOpMaTI/IBHbIX HpaBOBI)IX AKTOB HPOXO—
INT OBICTPO, @ TaK Ha3bIBaeMble He3aBJCUMBIE SKCIIEPTDI
BO MHOTUX CTy4asiX — SIKOObI y4eHble, TOAXOALINE IO
«HE3aBUCUMOCTI». [JaHHBIEe SKCIIEPTHI HU 3a UTO HE OT-
B€YAaKT N HE3aBUCUMBbI OT HpaBa. nx HE€3aBUCUMOCTDb U
npogeccuoHanbHas KOMIETEHTHOCTb He IPOBEPAIOTCA.
B Poccmy MHCTUTYT He3aBUCUMBIX 9KCIIepTOB akTmde-
CKI OTCYTCTBYCT, XOTA CaMO C/ZIOBOCO4YETaHME ITIOABUIOCH
B 3aKOHOAATENbCTBE B 1992 1.

B 37011 CcBA3M HEOOXOMUMO YBENUYUTDH CPOK IIy-
6MMIHOrO 0OCYXXAEHNs IPOEKTOB HOPMATUBHBIX IIpa-
BOBBIX aKTOB O 12 Hefmesb, TaK KaK 4acTO OM3HEeCMEHbI
y3HaioT 0 HOBbIX HITA B MoMeHT ux my6nukanuu B «Poc-
CUIICKOJ Ta3eTe».

JupexTop LieHTpa MOHUTOPMHIA 3aKOHOJATE/Ib-
cTBa 1 mpaBonpuMeHuTenbHol npaktuku PCIIII Vipuna
KoTeneBckas momaraer, 4To I7TaBHOE celfyac — AOOUTDH-
Cs1 MAKCUMAQJIBHOTO PacCUIMpeHus IOTHOMOYMII 6usHeca
IpY OlleHKe ITaHOB TOCY/apcTha. bisHec HOMKeH NMeTh
BO3MOXKHOCTDb HalITV «yMHBIX» IIp0o¢eCcCUOHATbHbIX JIC-
cefioBaterIeli, I/l TOTO YTOOBI MPOaHANTU3UPOBATD BCe
IPOEKTHl aKTOB, KOTOpbIe BIMAIT Ha NMpeAIpUHIMA-
TENbCKYIO [esITebBHOCTD, OCOOEHHO B OTHOIIEHUY IPO-
TUBOJENCTBUS KOHTpadakuuy u panbcuduxanmum mnpo-
LYKTOB, IPOAYUMPYeMbIX OM3HECOM M HOTpPeOIsIeMbIX
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(purchasers, recipients) consume the product, but not the
goods. Goods are the status of a product, when the prod-
uct is delivered to the market. The product also has a sta-
tus of civil turnover, when it is offered in civilian turnover.

Contradictory, not clearly formulated requirements
in the laws lead to a situation that dishonest officials enjoy
unlimited right to make decisions on their own. Evalua-
tion of regulating impacts provided by officials on business
should be carried out by entrepreneurs, not by the offi-
cials themselves. This is the core suggestion of the work-
ing group “Improvement of market institutions” develop-
ing the “Strategy-2020.

A concept of “intellectual regulation” has been in-
troduced into the strategy of the European Union. The Di-
rector of the Centre for Regulatory Impact Assessment of
the Higher School of Economics, Daniil Tsygankov, is sure
that this method is applicable in Russia as well. Regulatory
impact assessment is applicable on all levels of decision
making — from forecasting the approval of new acts to
retrospective evaluation of already existing acts. All au-
thorities responsible for decision making should actively
collaborate. And, finally, influence of citizens and groups
of interests should be strengthened.

The last two groups can formulate their opinions
“intellectually” with the help of professional researchers, as
well as law developers. Unfortunately, public discussions of
draft laws and other normative legal acts takes little time,
and so called independent experts are pseudo-scientists
is many cases, and are suitable thanks to their “indepen-
dency”. Such experts bear no responsibility and do not
depend on justice. Their independency and professional
competency are not usually checked. Actually, the insti-
tution of independent experts is absent in Russia, though
the phrase was introduced in the legislation in 1992.

In this line, it is necessary to prolong the period of
public discussions for normative legal acts up to 12 weeks,
because business people often learn about new normative
legal acts only when they are published in the newspaper
“Rossiiskaya Gazeta”.

The Director of the Centre for Monitoring of Leg-
islation and Law Enforcement Practice under the Russian
Union of Industrialists and Entrepreneurs, Irina Kotelevs-
kaya, believes that the main task of today is to maximally
expand the empowerment of business for evaluation of the
government’s plans. The business should have an ability to
attract “smart” professional researchers in order to ana-
lyze all draft acts that influence entrepreneurial activities,
especially those relating to the fight against the falsifica-
tion and counterfeiting of products produced by business
and consumed by population. The experts offer made to
the procedures and regulations of deputies’ activities re-
quirement is to evaluate potential expenses for business
and negative consequences for the population.

Law makers should more thoroughly check laws
drafted by officials from ministries. Unfortunately, ap-
proved laws regulating public relations in the field
of products trade turnover and governing obligatory
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Hace/eHneM. JKCIepThl IPeAIaraloT BHECTH B peTlaMeHT
IeIyTaTCKOi paboTsl TpebOBaHNe OLleHNBATDH TOTEHLIN-
aybHBIE M3IEP>KKU A1 OM3Heca 1 HeraTUBHbIE TOCTIeN-
CTBUA /ISl HACENIeH .

3aKOHOATeNN JOKHBI O0/Iee TIATeNbHO IPOBe-
PATH 3aKOHOIIPOEKTHI, HOJATOTOBIEHHbIE MIHUCTEPCKN-
MU YMHOBHUKaMU. K coxxajeHuIo, IpUHSITHIE 3aKOHBI,
perynupytolue oblecTBeHHbIe OTHOLIEHNUS B 06/1acTy
TOProBoro 060poTa MPOJYKIUM U PeraMeHTHPYIOLIe
o6s13aTenbHbIE TEXHMYECKIE TPeOOBaHNSA K TaHHOI IPO-
AYKLMHU, 9aCTO HPOTUBOPEYAT KaK caMuM cebe, Tak 1
UHBIM 3aKoHaM Poccun. Otciona He Clefyer, 4TO JOJDK-
HbI YI[eM/ISATHCS IIpaBa AeryTaToB [ocayMbl Ha IPUHSATIE
pelLIeH s, HO OTKAa3 3aM{HTEPECOBAHHbIM JINLAM, IPE/ICTa-
BUTEIAM 6M3HEC-COOOLIECTBA, B yUeTe UX IPe/IOKEHMIT
IOJDKEH OBITh MOTVBUPOBAHHBIM.

Heo6X0o1MO OTMETUTD, YTO CAMMU HOHATUS KOH-
TpadakTa 1 panbcudrkara B Buje KOHTpadhaKTHOTO HO-
cutens u GpanbcuduLMpoBaHHOI NUIEBON IPONYKIUI
HallIyu oTpakeHue B I'paskganckom konekce Poccun u ®3
«O KavecTBe U 6€30MACHOCTY MNIIEBBIX IPOFYKTOB», HO
KOHTpadaKTHaA IeSITebHOCTD ellle HeOCTATOYHO Ol pe-
nmeneHa. B yacTHOCTH, B cOOTBeTCTBUM CO cTaTheli 'K PO
1252 «3amuTa UCKIIOYNTENbHBIX NIpaB», 1. 4: «B c1yyvae
KOTZIa M3TOTOBJIEHMe, PacIpOCTpaHeHNe YIM MHOe JIC-
IIO7Ib30BaHMeE, a TAK)XXe MMIIOPT, IIepeBO3Ka MM XpaHe-
HIe MaTepya/lbHbIX HOCHUTENEl, B KOTOPBIX BbIPaKeHbI
Pe3yIbTaT MHTENIEKTYaIbHOI JIeATebHOCTY VI Cpef-
CTBO MHAVMBUAYa/NIN3aLNN, IPUBOLAT K HAPYLIEHNIO MC-
KJIIOYMTETbHOTO IIpaBa Ha TAKOJ Pe3y/IbTaT MM Ha TaKOe
CPeACTBO, TaKMe MaTepyajbHble HOCUTENIN CYUTAITCA
KOHTpaaKTHBIMU 1 IO PEeLIeHNIO Cy/ja HOMIeXaT U3b-
ATHUIO U3 060pOTa ¥ YHUUYTOXKEHNIO €3 KaKolt 6bl TO HI
OBIIO KOMIIEHCALIUIL, €C/IU MHBIe TTOC/IEACTBISI He Mpe-
YCMOTpeHBI HaCTOAMMM KojekcoMm». Kpome Toro, Ha oc-
HoBaHuu 1. 1 ct. 1515 I'K P® xoHTpadakTHBIMU ABIA-
I0TCSI TOBAphl, STUKETKM, YIIAKOBKY TOBAPOB, HA KOTOPBIX
HEe3aKOHHO pa3MellleHbl TOBApPHBIN 3HAK MM CXOJHOE C
HUM JI0 CTEIleHM CMellleHV A 0003HaYeHue.

B coorBercTtBuM ¢ @3 «O KadecTBe 1 6€30MaCHO-
CTU IMLIEBBIX IPOAYKTOB», «(panbCuUIMPOBAHHAS IIN-
I[eBast IPOYKLMsI — INIEBble IPOJYKTHI, YMBIIITIEHHO
M3MeHeHHble (IOoffe/bHble) U (MIM) MMEIOLIVie CKPBIThIe
CBOJICTBA 1 Ka4eCTBa, MHYOPMALMS O KOTOPBIX SBJLAETCS
3aBeIOMO HEITOTHO MM HEOCTOBEPHOI».

ITponsBopctBo U peanusauus danbcudnumnpo-
BaHHOI MPOAYKLVM HapsAAy C HAMEPEHHBIM BBeJleHVeM
npuobperaress (moTpebuTesns) B 3a6myXgeHne OTHOCK-
TE/IbHO €€ CBOJICTB, B TOM YUC/IE M POVCXOKAEHMS, MO-
JKeT HAHOCUTH IIPSIMOIL yiep6 3J0pOBbI0 HAaCeTeHNs U
Croco6CTBOBATh HEJOOPOCOBECTHON KOHKYPEHLIMM Ha
pbIHKax ToBapoB. KpoMe Toro, B Ioc/efiHee BpeMsi CTa-
HOBUTCA Bce 60JIee aKTya/IbHON IIpobIeMa JIOKHON MK
BBOJISILEN B 3a6/Ty>KAeH1e MapKMPOBKM IpoxykToB. He-
[paBU/IbHBIE X HEOOOCHOBAHHBIE 3asIBIIEHNS M3TOTOBU-
TeJlell IPY MAapKMPOBKe IIPOAYKIUY MOTYT KacaThCsl Cy-
I[eCTBEHHBIX XapaKTEPUCTHUK, TO €CTh HENIOCPECTBEHHO
3aTparuBarhb cepy 6€30MacHOCTY U 3aKOHHBIX VIHTEpe-
coB npuobpeTaterneit (moTpebuTeneit).
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technical requirements to particular products are fre-
quently in contrary with themselves, and other laws of
Russia. This does not mean that the rights of the State
Duma deputies to make decisions should be derogated,
but the rejection of suggestions by representatives of the
business community and other interested parties should
be well reasoned.

It should be noted that the concepts of counterfeit
and falsification in the forms of a counterfeit carrier and
false food stuffs are mentioned in the Civil Code of Rus-
sia and in the Federal law “On quality and safety of food
stuffs”, but counterfeiting activity is still not sufficiently
defined. In particular, according to the article 1252 of
the Civil Code of the Russian Federation “Protection of
exclusive rights”, paragraph 4: “In case manufacturing,
distribution or other use, as well as import, transporta-
tion or storage of material carriers being a result of in-
tellectual activity or means of ascertainment, lead to in-
fringement of the exclusive right to such a result on such
means, those material carriers are considered counterfeit
ones and following a court decision, are subject for re-
moval from trading circulation and elimination with no
compensation, unless other consequences are envisaged
in accordance with the given Code”. In addition, based
on the paragraph 1 of the article 1515 of the Civil Code
of the Russian Federation, counterfeits are goods, labels,
product packaging bearing illegally placed trade marks or
confusingly similar designations.

In accordance with the Federal Law “On quality
and safety of food stuffs”, “falsified food products are food
stuffs deliberately changed (false) and (or) those with hid-
den properties and qualities, information on which is de-

signedly incomplete or misleading”.

Manufacturing and sales of falsified products to-
gether with deliberately misleading information on the
products’ properties to the purchaser (consumer), including
the origin can cause direct damage to public health, and
promote unfair competition in the goods markets. Apart
from this, a problem of false or misleading products’ la-
beling has recently become the urgent problem. Incorrect
or groundless claims of manufacturers when labeling the
products may affect the essential parameters and thus pro-
vide a direct influence to the sphere of safety and lawful
interests of purchasers (consumers).

Falsification and counterfeiting as social phenom-
ena have been studied by many authors, a short list of
whom is given below.

However, there were found no publications offer-
ing a fundamental research of this phenomenon. In this
line, we turn our attention to the categorical approach to
the concepts of falsification and counterfeiting. Falsifica-
tion and counterfeiting of marketable products definitely
violate requirements of normative legal acts, regulative
and technical documents.

Essential properties of the manufactured product
should comply with the requirements of the manufac-
turer, documented information supporting the product



Tpe6oBanua npogyLenTa //
Requirements of the manufacturer

[loKyMeHTUPOBaHHAA MHHOPMALWA,
CONPOBOXAAIOLLAA NPOAYKT //
Documented information supporting
the product

TpeboBaHNA 3aKoHOAATENbCTBA //
Requirements of the legislation

Puc. 1. Cxema COOTBETCTBUA CyLLECTBEHHbIX CBOWCTB NPOAYKTa
1 Tpe6oBaHMI K HAM

Fig. 1. A scheme of correspondence between essential properties
of the product and its requirements

danbcudukanyusa u KoHTpadakuys Kak obie-
CTBeHHBbIE sIB/IEHN MCCTIEJOBAIVCH MHOTVIMY aBTOPAMIA,
MX KPaTKMIil CIIMCOK IIPUBENEH HIDKE.

OpHako my6MMKanmii, HOCBSALICHHBIX QyHIaMeH-
Ta/JIbHBIM MCC/IEJOBAHUSAM JAHHOTO fBJIEHN:A, He OOHa-
py>XeHo. B 3ToJi CBA3M OCTaHOBMMCS Ha KaTETOPUITHOM
nopxofe K NOHATUAM anbcuduKanym 1 KOHTpapaKkIim.
Qanbcudukanyua 1 KOHTpadaKIMsa TOBAPHON TPOAYK-
L1}, HECOMHEHHO, HapyIIaloT TPe6OBaHIsI HOPMAaTUBHBIX
IIPaBOBBIX aKTOB, HOPMAaTUBHBIX JJOKYMEHTOB M TE€XHMU-
YECKMX JOKYMEHTOB.

Cy1ecTBeHHbBIe CBOMCTBA MPOLYKTa MPOLYIU-
POBaHMS JOKHBI COOTBETCTBOBATh TPEOOBAHNUAM IIPO-
AyLieHTa, JOKYMEHTMPOBAaHHON MH(OpMALUH, CONPO-
BOXK/jalolllell MpoAyKT (0ToOpa>keHHON Ha yIIaKOBKe,
MapKIPOBKe I B JOKYMEHTALlUM Ha IIPORYKT), U TpeboBa-
HISIM 3aKOHOJIATeIbCTBA, KaK 3TO 0TOOpakeHo Ha puc. 1.

Tpeb0BaHNA HaUNOHANbHbIX

(Tannaptos // Requirements

of national standards
Tpe6oBaHMA 3aK0H0B //
Requirements of laws

TpeboBaHuA CTaHAapTOB
opraHu3auum //

Requirements of intra-organization
standards

Puc. 2. Kateropum Tpe6oBaHmin K NpofyKTy NpoayLMpoBaHus
(npownsBoacTea)

Fig. 2. Categories of requirements for product manufacturing (production)
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(reflected on the packaging, labeling, and documentation
for the product), and requirements of the legislation, as
shown in the fig. 1.

From the categorical point of view, a category of
requirements for the product of manufacturing consists
of categories of national standards requirements, juridi-
cal laws and/or intra-organization standards, as shown
in the fig. 2.

A category of legal requirements for the products
of manufacturing consists of categories of requirements
included into the technical regulations, Civil Code and/or
other laws regulating manufacturing of marketable goods,
as shown in the fig. 3.

Copyright holders or executive officers of control-
ling units have to prove that exclusive rights were violat-
ed. In particular, it is necessary to present to the court the
documents that enable them to make a clear conclusion
that the copyright holder actually has exclusive rights to
the counterfeited objects and that his/her rights to the
intellectual property object are protected by the law. For
example, V. Pirogov considers that the presence of signs
of commercial activity of deliberate fraud character, un-
dertaken in significant commercial scale, is necessary to
qualify for the counterfeit.

However, it is quite difficult to do in practice, be-
cause these problems had not actually found the relevant
legal and juridical regulation.

The original branded product, in case it meets oblig-
atory requirements, is always well packaged, well labeled
and supported with documentation that contains signs al-
lowing the product’s clear identification and data reflecting
the composition, structure and functions of the product.

Counterfeit product usually has poor packaging,
labeling and documentation of low quality, as well as la-
cunae in the data about the product.

Tpe6oBaHMA TeXHUYECKNX
pernamenTos // Requirements
of technical requlations

Tpe6oBaHIA UHbIX 3aKOHOB //

Requirements of other laws
Tpe6oBaHma [paxaHcKoro koekca //

Requirements of the Civil Code

Puc. 3. Kateropuu Tpe6oBaHuin 3aKOHOB K NPOAYKTY NPOAYLMPOBaHNA
Fig. 3. Categories of legal requirements for product manufacturing
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C xaTeropuitHOJM TOYKM 3peHNsA KaTeTOpUsA Tpe-
60BaHUI K IPOAYKTY IPOAYLUVPOBAHNS COCTOUT M3 Ka-
Teropuit Tpe6OBaHMIT HAI[MOHAIBHBIX CTAHAAPTOB, IOPH-
AVYeCKMX 3aKOHOB M/V/IM CTAaHAAPTOB OPraHM3ALNI, KaK
II0Ka3aHo Ha puc. 2.

Kareropus Tpe6oBaHmIT 3aKOHOB K IIPOAYKTaM
IPOAYLMPOBAHNUS COCTOUT M3 KATEropuil TpeboBaHmMIt
TeXHUYECKUX perlaMeHTOB, I'pakJaHCcKoOro Kojekca u/
VIV MHBIX 3aKOHOB, PEryIMPYOIINX IPOgyLMpOBaHMe
TOBapHBIX NIPOJIYKTOB, KaK 9TO IIOKa3aHO Ha puc. 3.

ITpaBoobnagarenaM MM FOMKHOCTHBIM NIMUIIAM
KOHTPONMPYIOUINX OPraHOB HEOOXONMMO [JOKa3bIBaTb,
YTO IIPOM3OILIO HapyIIeH)e UCKITIOUNUTEIbHBIX NIPaB, B
JaCTHOCTY HEOOXOLMMO MPENCTABUTD B CY JOKYMEHTHI,
KOTOPpBIE JAI0T BO3MOXKHOCTD Cie/IaTh ONHO3HAYHbI BBI-
BOJI O TOM, YTO IIPaBOOOIafjaTe/b elICTBUTEBHO IMeeT
MCKTIOYNTEbHbIE IPaBa Ha KOHTPapaKTHBIN OOBEKT U
YTO €ro IpaBa Ha 00'beKT MHTE/UIEKTYaIbHO COOCTBEH-
HOCTM Iofj/Iexar oxpaHe 3akoHoM. Hanpumep, B. ITuporos
CUUTAeT, YTO AJIA KBanupuKauum KoHTpadakra Heo6xo-
AVMMO Ha/ln4ue IPU3HAKOB KOMMePUeCKOI e TeIbHOCTH,
HOCsAIIE yMbINUIEHHBIN, MOUIEHHMYECKUIT XapaKTep 1
OCYIIeCTB/IAEMOI B KOMMepUYeCKIX MaclTadax.

OpHaKo cenaTh 3TO JOCTATOYHO COXKHO, TAK KaK
TaHHBIE BOIIPOCHI IPAKTIYECK] He HAIIIV IPaBOBOTO pe-
T'YIMPpOBaHNUA U IOPUANYECKON perlaMeHTalNI.

OpurnHambHbLI OPEHIOBBI IPORYKT, €C/IU OH CO-
OTBETCTBYeT 00s13aTe/IbHBIM TPeOOBAHMSM, BCET/[a XOPOLIIO
YIaKOBaH, MeEeT Ka4eCTBEHHO BBIIIOTHEHHYIO MapKIPOB-
Ky U JOKYMEHTAIMI0, KOTOpBIE COflepKaT 3HaKM, 03BO-
JISTIOIIME eTO OTHO3HAYHO U/eHTU(UIIPOBAT, U JAHHBIE,
0TOOparKaIoIINe COCTAB, CTPYKTYPY U PYHKIIUM IPOFYKTA.

KonTpadaKTHBIN MPOXYKT, KaK IMPaBUIO, UMEET
IJIOXYI0 YIIAaKOBKY, HU3KOKa4YeCTBEHHO BBLIIIOIHEHHYIO
MapKMPOBKY U JOKYMEHTALIMIO, @ TAK)Ke IIPOOesIbl B JaH-
HBIX O IIPOAYKTE.

OpnHaKo Ha COBPEMEHHOM 3Talle NNIjA, 3aHIMA0-
muecst KOHTpadakIfues, cTanu 061afaTh pecypcamu, mo-
3BOJIAIOIVIMY OYeHb Ka4eCTBEHHO BanbCu(puIpoBaTh He
TONBKO GUPMEHHYIO YIIaKOBKY, MAPKMPOBKY 1 JaHHBIE O
HIpPOAYKTe, HO ¥ 3HAKM C TOCYAPCTBEHHON WU 0pULIN-
a7IbHOVI CMMBOJIMKOIA.

Hanpumep, 3a nmocnenHue fBa ropa mo mHepop-
Manuy I'mnbayy nocraBuukos Kpemis 6bi1 BbIsBIeH
psif CIy4aeB peanusanuu KOHTpadakTHON 1 Ppanbcudu-
LM POBAHHONM NMPOAYKLMUY, PACIPOCTPAHAEMOI IIOJ, BU-
oM KoHbsKOB IToctaBuinka Mockosckoro Kpemnsa I'VII
«Kusnapcknit KOHbAYHBIN 3aBOfA». B 4acTHOCTH, B OKTS-
6pe 2009 r. B MarasuHax MockBbI 1 ropofia 3e/ieHorpaza
Obl1a 0OHApy>KeHa KPYIHAs MapTUsi KOHBIKOB «3 3Be3-
IDOYKM» (KOHBSIK POCCUICKMIT TPEXIETHUIN) U «5 3BE3/0-
4eK» (KOHBSIK POCCUIICKMIT MSATUIETHNIT) B OYTHIIKAX C
3THKeTKaMH, abCOMIOTHO MAeHTUIHBIMIU UCTIONb3yeMbIM
«KU3nApcKkMM KOHBAYHBIM 3aBOJOM» ¥ COTEpIKalMMM
3HakK «IlocTaBuuk MockoBckoro Kpemnsa». B mapre-uto-
He 2010 r. B roposie Kpacnogape u KpacHogapckoM kpae
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However, at present, the persons involved in coun-
terfeiting activities, have resources that enable them to
falsify not only the original packaging, labeling and data
about the product, but also the signs containing the state
or official symbols in high quality.

For instance, several cases of selling counterfeit and
falsified products, distributed under the pretence of cognac
supplied by the Supplier for the Moscow Kremlin, state
unitary enterprise “Kizlyar Cognac Plant” were detected
during the last two years, according to the information
provided by the Guild of the Kremlin Suppliers. In par-
ticular, a large batch of cognacs “3 stars” (Russian cognac,
three-year old) and “5 stars” (Russian cognac, five-year old)
in bottles with labels absolutely identical to those used by
the “Kizlyar Cognac Plant” and with the sign “Supplier for
the Moscow Kremlin” was found in the stores of Moscow
and Zelenograd in October 2009. Regular supplies of the
same counterfeit drink were detected in Krasnodar and
Krasnodar Region in March-June 2010. The criminals were
so confident of their impunity that they had forged not
only the corporate brand used by a respectful enterprise,
but also the symbols of the Kremlin.

In such cases, it is only possible to detect and prove
the counterfeiting through the use of expertise. The ex-
pertise detection of falsified packaging, labeling and data
can be carried out by the expertise divisions of the execu-
tive authorities. However, for this they should receive the
samples for comparison from the copyright holders, or
the corporate information relating to a concrete product.

Until recently, the main direction of the products
research (testing) was the certification of homogeneous
products. In addition to certification, it is necessary to
develop the legal and professional basis for investigation
of marketable products with the purpose detecting the
implicit and/or obscure properties of such products (sup-
porting documentation) and their incompliance with both
established corporate requirements, and requirements
of the normative legal acts and/or regulative documents.

In this regard companies interested in the protec-
tion of their intellectual property integrated into the prod-
ucts manufactured by them should record the essential
properties of these products in their corporate standards.
It should be noted that the product is understood not only
as the product carrier, but also as exclusive rights for the
product and documented data on the product (labeling etc).

Taking into account that persons violating the set
requirements for products of manufacturing, dispose of
technical capabilities for correct copying of packaging and
labeling, it is necessary to separate the concepts of product
identification and diagnostics. The original product should
be supplied with identification data that helps to carry out
its identification. And it is right time to call what is called
identification in the Russian laws, diagnostics, because
homogeneous products cannot be identified in principle.

Based on the presented data, let us state that prod-
uct falsification is done in three directions: forgery of docu-
mented information supporting the product, forgery of the



3apuKcupoOBaHa CUCTeMaTHYecKas peannsalus TOro Xe
KOHTpa(aKTHOro HanuTKa. IIpecTynHuKyM ObIIN HACTONMD-
KO yBepeHbI B CBOell 6e3HAKa3aHHOCTH, YTO IOAAE/IbIBAII
He TOJIbKO KOPIIOPAaTUBHBIL OpeH, MCIONb3yeMBblil yBa-
JKaeMbIM NpefiIpUATIEM, HO I KPEM/IEBCKYIO CUMBOJIUKY.

B nmaHHBIX CMy4YasXx BBIABUTD U IONYYUTh JOKa-
3aTeIbCTBA KOHTPa(aKIMI MO>KHO TOJIBKO 9KCIIEPTHBIM
nyTeM. JKciepTusy ¢anbcupuIpoBaHHON YIIaKOBKI,
MapKMPOBKM M JJAHHBIX MOTYT NPOBOJUTD 3KCIEPTHBIE
IOJipasfiefieHs OPTaHOB VMCIIOTHUTENbHON BIACTH, HO
JU/Is1 9TOTO OHMU [O/DKHBI IOy 4aTh OT IIpaBoobIafaTesen
006pasibl /15 CpaBHEHUA WM PUPMEHHYIO MH(OpMALIIO
0 KOHKPETHOM IIPOJYKTe.

B Poccum o HelaBHEro BpeMeHU MCCIeJOBaHME
(McmpITaHNMe) IPOAYKLMY IO B HAIIPABIEHNN CepTUdM-
Kalyu OFHOPOLJHOI mpoayKiun. Kpome ceprudumkaryn
Heo0XOAMMO pasBUBATh IPABOBYIO U IIPOHECCUOHATBHYI0
6a3y 1ccrIefoBaHMUIT TOBAPHBIX IPOAYKTOB HA MPEAMeT
BBUSIBJ/IEHVISI HESIBHBIX V/V/IV HESICHBIX (CKPBITBIX) CBOJICTB
TaKMUX MPOAYKTOB (CONPOBOJUTEIBHON HOKYMEHTAL|VI)
¥ X HECOOTBETCTBHUS KaK yCTAHOB/IEHHBIM (Y PMEHHBIM
TpeboBaHusM, Tak u TpeboBanusam HITA n/win H]I.

B aroit cBaA3u GupMBI, 3aMHTEpeCOBaHHbIE B 3aIJ-
Te CBOEI MHTE/IEKTYa/IbHOI COOCTBEHHOCTY, MMEIOLLelt-
€S B IPOM3BOAVIMBIX MMM IIPOJYKTaX, JO/DKHBI B CBOMX
CTaHJapTaX OpraHM3anny GUKCHPOBATh 3HAYEHMA CyIIle-
CTBEHHBIX CBOJICTB JaHHBIX IPOAYKTOB. IIpy aTom mog
IPOJIyKTOM HEeOOXOAMMO IIOHMMATh He TOJIbKO HOCUTENb
IPOAYKTa, HO M MCK/IIOYMTE/IbHBIE IIPABa HAa HETO, U J0-
KyYMeHTHPOBaHHbIe JaHHbIE O HeM (MapKMpPOBKY U T. IL.).

YuuThiBas Hamuume TEXHNYECKMX BO3MOYKHOCTEN 10
TOYHOMY KOIIMPOBAHMIO YITAKOBKM ¥ MADKMPOBKY JINI[AMM,
HapyIlIAIOMMMY YCTaHOBJICHHBbIE TPeOOBaHNA K IPOJYK-
TaM IPOAYLMPOBaHMUs, HEOOXOMVMO PasHeCTV HMOHATIA
UEHTUQUKALMY U AMATHOCTMPOBaHM mpongykra. Oup-
MEHHBIIT TPOAYKT JO/DKEH UMeTh UAeHTU(PNKALIVOHHbIE
[aHHBIE, TI03BOJIAIONME IIPOBECTHU €r0 UeHTU(DUKALINIO.
A T0, 4TO B 3aKOHaX Poccuy HaspiBaeTCs UAeHTUDUKALIN-
ell, Mopa Ha3BaTb AMATHOCTMPOBAHMEM, TaK KaK OfTHOPOI-
HYIO IIPORYKIMIO HE/b3s1 MAEHTU(PUIMPOBATD B IPUHIIAIIE.

Vicxons M3 M3/I0>KEHHBIX TaHHBIX, OTMETUM, YTO
danpcuduKanys NpogyKTa OCYIIECTBASETCS 110 TpeM
HaIpaB/IeHVIM: TIOfeIKa JOKYMEHTUPOBAHHOI nHpOp-
MaIuy Ha MPOAYKT, MOAAeNKa IPOAYKTOBBIX CBOVICTB
U/MNKU CBOWCTB NpopyLeHTa. C IMOMOIbI0 SKCIEPTU3bI
00beKTa, M3BITOTO U3 HAPTUY HPOAYKTA, IPYU HATNIUN
YTBEp>KIEeHHBIX METOMK MCCIIeNOBaHNA 9KCIIEPT MOXKET
BBISIBUTD MCTHHHbBIE CBOVICTBA NAHHOTO 0ObekTa. [Ipn
Ha/IM4YUY YTBEPXXAEHHBIX KpUTEepyeB (3HaAUeHUIT Cyle-
CTBEHHBIX CBOJICTB IIPOAYKTa) HECIO)KHO JOKas3aTh Ha-
NMYMe HECOOTBETCTBUS MCCIE[yeMOro o6beKTa ycTa-
HOBJICHHBIM TpeOoBaHMAM, T. e. PpakT danbcudrxanmum
u/Mny KOHTpadaKIuy MPORyKTa.

B 3701 CBA3K HEOOXO[UMO YCTAHOBUTb TPebOBa-
HILS 110 0TOOPY BBIGOPKY 1 B3sTHIO IPo6 (06pasuos) us
HOJKOHTPO/IBHON HMapTUM MPOJYKTa OPraHaMM MCIO/-
HUTEIbHOI BIACTY [/ HOTYYeHNA PeIPe3seHTaTHBHbIX
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product’s properties and/or properties of the manufactur-
er. Through the expertise of an object taken out from the
batch of a product, the expert is capable of detecting the
real properties of a given object. When there are approved
criteria in place (values for essential product’s properties),
it is not difficult to prove incompliance of the properties
of an object under investigation with the set requirements,
i.e. a fact of product falsification and/or counterfeiting.

It is therefore necessary to set requirements for
selection of representative items and taking the samples
from a batch under investigation, carried out by execu-
tive authorities in order to obtain representative objects
with the purpose of investigation into their falsification
(counterfeiting).

A lot of work aimed at the prevention of the en-
trance of counterfeited goods onto the territory of Rus-
sia is carried out by customs authorities. In course of
its operation, customs authorities usually deal with two
core variants of counterfeited products. In the first case,
the goods are just imitating the original and do not meet
quality standards or safety requirements. A possible mea-
sure in this case is control of the goods quality when they
are imported to Russia, their certification and licensing.
In the second case, quality and safety of the goods are
satisfactory but, although their quality is not worse than
that of the original goods, only the holder of the trade
mark has the right to trade them, according to the Rus-
sian legislation.

A lack of clear legal framework and also of a pro-
cedural guidelines on the expertise aimed at prevention
of falsification and counterfeiting were pointed out by the
experts from the expert and criminalistical services under
the Federal Customs Service of Russia at the seminar for
the prevention of entrance of counterfeited goods onto the
territory of Russia held in Novosibirsk in 2011.

In conclusion the activities of persons involved in
counterfeiting went from a passive to an active stage. It
should be noted that they actively rely on lacunas and un-
clear provisions of the legislation. According to A. Maltsev,
such persons (squatters) have started the active seizure of
intellectual property objects. It is not a secret that sometimes
they receive assistance from officials who utilize their right
to take decisions on their behalf. As of 2008, the number of
suits for protection of intellectual property considered by
Russian arbitration courts grew by nearly twice compared
with the year 2007, from 1831 suits in 2007 up to 2746 in
2008. In 2009, this number exceeded 3000. The govern-
ment and society should meet the challenge of squatters. «
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00'BEKTOB 9KCIIEPTU3BI C Le/IbI0 UX MCCIELOBAHNS Ha
npenmet danbcuukanuu (KOHTpadakIum).

Bonpuryio paboTy 1o mpefoTBpaIeHInIo IIOCTYIITe-
HMSI KOHTpaaKTHBIX TOBApOB Ha Teppuropuio Poccrn
IPOBOJSAT TaMOKeHHbIe opraHbl. TAMOXHsI B cBOell pabo-
Te CTAJIKMBAETCA C ABYMsI OCHOBHBIMMU BapUaHTaMU KOH-
TpadakTHOI MPOFYKUMK. B mepBoM ciydae ToBap mpo-
CTO MMUTHPYET OPUTVHAJI U HEe OTBEYaeT KaYeCTBEHHBIM
XapaKTepUCTUKAM 1 TpeboBaHNAM 6e3011acHOCTH. 31ech
BO3MOXXHOII Mepoil 60pbOBI SIB/IsIETCSI KOHTPOJIb Kade-
CTBa TOBapa IIpU €ro BBO3e Ha Tepputopuio Poccmiickoit
Depeparyi, ero cepruduKanus 1 MuLeHsnposanne. Bo
BTOPOM C/Iy4ae TOBAap OTBedYaeT KaYeCTBEHHBIM Xapak-
TEPUCTUKAM U TPebOBaHUAM 6€30IIaCHOCTH, HO, XOTS 110
Ka4eCTBY OH He Xy>Ke HAaCTOSAIIETO, IIPABO HA ero ZOIYCK
B TOPTrOBBII I 060POT IO POCCUIICKOMY 3aKOHOTATENbCTBY
MMeeT TOJIbKO BIajiesiel] TOBAPHOTO 3HaKa.

Ha oTcyTcTBUE He TONBKO YETKOI IMPaBOBOIL 6assl,
HO VI METOIMYECKOro 06ecIIeyeH s IO OCYIIeCTBICHIIO SKC-
HepTHU3bI B 00/IACTH IPOTUBOMEICTBIA (ambcuduKaym u
KOHTpa(aKIMH yKasbIBa/IV SKCIIEPTHI IKCIIEPTHO-KPUMIUHA-
mctudeckux cayx6 @TC Poccun Ha ceMmHape, OCBSILIEH-
HOM IPOTHMBOJENICTBIUIO IPOHUKHOBEHMIO KOHTPA(paKTHOTO
TOBapa Ha Tepputopnio Poccuu B HoBocubupcke (2011 r.).

B 3akn04yeHMe OTMETUM, YTO INIIA, 3aHUMAOLIe-
Cs1 KOHTPa(daKTOM, ITePelIn OT TACCUBHOI [IeATeTbHOCTI
K aKTUBHOIL. [Ipy 3TOM OHM LIMPOKO MOTb3YIOTCS Mpobe-
JIaMI U HEAACHOCTAMU B 3aKOHOZaTe/NbCcTBe. A. MasnblieB
OTMeYaeT, YTO Takye nuia (CKBOTEepbl) HAYMHAIT OCY-
IeCTB/IATb aKTVBHBII 3aXBaT 00BEKTOB MHTE/IEKTYalb-
HOJI cobcTBeHHOCTM. H [17151 KOTO He ceKpeT, YTO MHOTAA
UM IIOMOTAIOT YMHOBHUKM, KOTOPbIE IONIb3YI0TCA IPABOM
IPUHUMATD PELIeHNs IO CBOeMY ycMOTpeHuo. B 2008 r.
KOJIMYECTBO PACCMOTPEHHBIX POCCUIICKUMU apOUTpax-
HBIMM CyJaMI JeJl IO 3all}ITe MHTe/IeKTyanbHOl co6-
CTBEHHOCTM YBeIMYUTIOCH 110 CpaBHeHUIo ¢ 2007 I. MOYTHU B
nBa pasa: 1831 pmeno B 2007 r. n 2746 gen B 2008 1. B 2009 1.
aTa undpa yxe npesbicua 3000. Ha BbI30B cKkBOTEpOB
TOCYZapCTBO U OOIECTBO JO/KHBI OTBEYATh. ¢
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