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KOMMEHTAPUHN HOBOTO
3AKOHOIATEJIBCTBA

LieHHble 6ymaru B MpaxaaHckom kogekce Pd:
U3MEeHeH1s NPaBoOBOro perynmposaHua*

OTBeTCTBEHHOCTb 3a AENCTBUTENbHOCTL MPaB,
YAOCTOBEPeHHbIX A0KYMeHTapHOM LieHHo GyMaron

B HoBom pepakumm K PO ncknioyYeHo nonoxenue o CONMAApPHOM OTBETCTBEHHO-
CT1 Nnua, BbiAaBLUEro LeHHylo Bymary, 1 Bcex MHAOCCAHTOB MO Hell. Tenepb oT-
BETCTBEHHOCTb 33 HELeNCTBUTENbHOCTL Npas Mo AOKYMeHTapHOW LieHHOWM Bymare
BO3/laraeTcs ToNbKo Ha 1L, ee nepeaasLuee. B cootseTcTBUM € 1. 1¢T. 147 TK PO 33
V“CMonHeHWe 06A3aTeNnbCTB Mo LOKYMEHTapHOWM LIEHHOMN ByMmare MHgoCCaHT oTBeYa-
€T LLb NPU HaN4MK COOTBETCTBYIOLLEN OFOBOPKM MM B CAyYasiX, YCTaHOBMEHHbIX
3aKOHOM. MHbIMM ClioBamu, ANs LieHHbIX GyMar npsimMo 3aKpeneH nopsaok, aHano-
FMYHbIN AeNCTBYIOLLEMY MPU YCTyMKe npasa TpeboBaHus (cT. 390 K PO).

PaccmoTpum aaHHoe npaBuno Ha NprMepe. baHk «[Mpuma» nponan 3aknagHyio rp. ba-
PaHkuHa baHky «CekyHaa», a ToT — baHky «Tepunsa». MocnepHu npogan 3aKnagHyto
AreHTCTBY MO MNOTEYHOMY XunuiHomy kpeputosanmio (AMXK). Mo npowectsum
AByx Mecaues AVXKK nony4uno peluerve cyaa o npusHaHum 3aKnafHou HeencTBn-
TenbHoW. CootseTcTBeHHO AVXK Bnpase npeabaBUTb UCKOBOe TpeboBaHMe ToNbKO
K baHky «Tepuus».

3awuTa npas BnagenbuUes AOKYMEHTapHbIX LieHHbIX Gymar

B n.1cr. 147' TK PO yka3aHo Ha NpUMEHUMOCTb BUHAMKALMOHHOIO MUcka K 0-
KYMEHTapHbIM LieHHbIM Bymaram. CTOUT OTMeTUTb, YT paHee BO3MOXHOCTb UC-
TpeboBaHWA LOKYMEHTapHbIX LiEHHbIX Bymar BbiBoAMnace u3 cr. 301 MK PO, 3a-
npeLlasLIen nctpebosaHmne LieHHbIX BymMar Ha npeabaBuUTeNsa ot 4OOPOCoBECTHOro
npuobpeTatens: [OMyckanocb, Takum obpasom, mcTpeboBaHue OOKYMEHTapHbIX
Bymar Boobue. To ectb uaen Hadana XX Beka o HEBO3MOXHOCTU UCTpeboBaHMA
UeHHbIX Bymar B Culy TOro, YTO B TakoM Cny4ae BO3BPaLLAETCsA nNpaBo 13 bymary,
@ He Belllb, 0CTan1Cb No3aan y>xe Ha JorMaT4eckoM ypoBHe.

CepbesHow HoBennon ctan n. 2 cT. 147' TK PO: NpPaBoOM Ha ncTpeboBaHme ao-
KYMEHTapHBIX LieHHbIX ByMar 13 4yXOoro He3akoHHOro BRageHus obnagaet nuuo,

* OkoHYaHue. Hayano cm.: Xoasiicmeo u npaeo. 2014. Ne 10.
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HOPMaTnBHOe 3akpenneHue.
CornacHo n. 3 cT. 147

BECTHbIe CITOXHOCTU.
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KOMMEHTAPUMN HOBOIO 3AKOHO/ATE/IbCTBA

Bnazenel, 06A3aH BO3MECTUTL NEPBOMY 3aTpaThl Ha NPUOBpPETeHe Takoro nMyLe-
CTBa. HenlobpocoBecTHbIN Bafenew, 0673aH BOIMECTUTL yBbITKM.

BesfokymeHTapHble LieHHble GyMaru

MepeHeceHue Ge3nokymMeHTapHbIX LeHHbIX Bymar B rpyniny Npas BAMSET Ha JileR
rOBOPbI, KOTOPbIE AOMYCTMO C HMMM 3aKTI04aTh, a Takke Ha Cnocobbl 3aLLuThI npa-
Boobnapnarenen Takmx Gymar.

Hanpumep, HeBO3MOXHO nepepaTh akuum B 3aem 8 pamkax gorosopa 3avimMa (ct. 807
K P®), TaKk Kak KOHCTPYKLMS 3TOro Aorosopa npeanonaraeT nepeaady 8 CobCTBEH-
HOCTb 33E@MLLNKY [iIeHer Unn Apyrux Beluei, onpeeneHHbIX POSOBLIMM NpU3HaKamu.
AKUMK He fBnaloTcs Bellamu. OTMETUM, 4TO B 3aKOH O PbIHKE LeHHbIX Bymar (cT. 3)
M3MEHEeHMA He BHeCeHb!. Hackonbko Ham 13BecTHO, HeCMOTPSA Ha M3MEHEHWA rnasbl 7
K P®, 6pokepbl 1 ipyriie cybbekTbl rpaxaaHckoro obopota npogonxatoT npenocTas-
JIiTb CBOMM KNIMEHTaM akLMK 1 0bnuraLmm B 3aem. MnaHupyloTca n3ameHeHus B cT. 807
K PO ¢ npsMbIM ykasaHveM Ha KpeantoBaHme LeHHbIMK Bymaramu.

besnokymeHTapHble LieHHble Bymaru He vmeloT BymaxHoro Hocutens, KoTopbii
3aKkpennsn 6bl 0683aHHOE MO Takoi Bymare Lo, nostomy B n. 1cr. 149 K PO
MPEAYCMOTPEHO, 4TO OTBETCTBEHHBIMU 3a WCTIOMHEHME ABASIOTCS AL, BbINYCTUB-
Wne ynomaHyTble LieHHble Bymaru, a Takxe Nvua, NpefocTasmBLLMe obecneyeHme
M0 HUM. OTBETCTBEHHbIE LA AOMKHbI BbiTh YKa3aHsl B PELUEHNN O BbINyCKe LieH-
HbIX ByMar unm nHom NPeNYyCMOTPEHHOM 3aKOHOM akTe. Bcnepn 3a B. Benosbiv® oT-
METWUM PSA, HELOCTAaTKOB POPMYIMPOBKY YKa3aHHOM HOPMbI.
1. llaHHoe nonoxeHne 06 «0BA3aHHbIX NMLAX» CNOCOBHO BBECTM B
3abnyxnaeHue, Tak Kak He CcomepKuT OrOBOPKM «MpU HanuU4mm obecneye-
HUR> WM HEro-TO MOXOXero. B HbiHeLHen pefakumMm y HemCKyLLIEHHOrO
HUTaTeNA MOXET BO3HWKHYTb NI0KHAA MAEA O TOM, YTO BbINyCK Be3noky-
MEHTapHbIX LeHHbIX Bymar Bcerga gonkeH npefycmMaTpuBaTth obecneye-
He. O4eBMIHO, YTO 3TO He TaK: akLMM He UMeloT obecneyenuns, obnura-
LinM Xe MOryT BbiTb Kak obecrieyeHHbIMM, Tak 1 HeobecneyeHHbIMU.
2. DMUTEHT CTaHOBMTCA 0BS3aHHBIM MO Bymare B cuny smuccnoHHoro
COCTaBa, TOrAa Kak n1uo, npefocrasmBLiee obecneyeHne, — B any 3a-
KIIO4eHNA 0beCneqnTenbHOM CALNKI. DMUTEHT ABNAETC 0BH3aHHbLIM no
Bymare B cuny npasoMepHoro akTa (vnu COBOKYMHOCTW aKTOB) — 3aKflio-
HEHWA Z10roBopa Kymiv-npoAaxm WamM SMUCCUU SMUCCUOHHBIX LIEHHbIX
Bymar. Hanpotus, nuuo, npepocrasuBLLee obecneyeHue, cTaHOBUTCH
0053aHHbIM B CINY HEMPaBOMEPHOrO AeICTBYS TPETLEro NMNUA — 3SMUTEH-
Ta: HEUCMONHEHWA UM HEHaANeXaLlUero UCNoNHeHUs o6a3aHHOCTEN no
LieHHbIM Bymaram.
3. HescHo, noyemy 3akoHopaTens 0cobo Bbigenser nnL, NpegocTaBmB-
Wwunx obecrneyeHne, B OTHOLLEHUM Ge3n0KyMeHTapHbIX UeHHbIX Bymar,

¥ benos B. A. LieHHble 6ymaru no NpoekTy uameHeHuit B MpaxpaHckuit koneke Poccuitckoit ®enepaumu. C. 73.




6 XO3AUCTBO U MPABO

KOMMEHTAPHM HOBOIO

a NPUMEHMNTENBHO K JOKYMeHTapHbIM Dymaram He ykasbiBaeT Takix obe-
cneunTenen B Kadectse obs3aHHbIx. Kak M3BECTHO, BEKCENbHOE 3aK0-
HOAATENbCTBO MPAMO PErfaMeHTUpYeT BeKCeNbHOe Nopy4UTensCTeo =
aBanb.

4. BeposTHO, CMofb30BaHMe 0bopoTa «nlia, OTBETCTBEHHBIE 3a MCNON-
HeHue No 6e3LoKyMeHTapHO LieHHOW bymare» He BNonHe yA3a4HO, Tak Kak
06 OTBETCTBEHHOCTU TPAAMLIMOHHO FOBOPST MPU HapyLIeHU obA3aTeNb-
ctBa. LlenecoobpasHo 6bi10 Gbl MCNonb30BaTb 060POT «nua, obs3aHHble
MO LeHHbIM Dymaram».

B n. 2 cT. 149 TK PO onpepeneHo n1uo, obnaaatoLlee npasom Tpebosatb MUcnon-
HeHMs Mo Ge3noKyMeHTapHOW LieHHoM Dymare. B coOTBETCTBUM C [aHHOM HOPMOW
Takoe NpaBo MMEET NINLO, YKa3aHHOE B yHeTHbIX 3anuCAX B Ka4eCTBe npasoobnaga-
Tens, UM MHOE NNLIO, KOTOPOE B COOTBETCTBUM C 3aKOHOM OCYLLECTBNISET Npaga no
LieHHoM ByMare. ITa npobnema — Knio4esan Ang yacHeHns theHoMeHa be30KyMeH-
TapHbIX LieHHbIX Bymar. K coxaneHuio, MpUxoAnTCa KOHCTAaTPOBaTh, HTO 1 3A€Ch
3aKoHoAaTeNbHO 33a4a He peLleHa.

Bonpoc MOXHO ChopMyMpoBaTh Creaylomnm obpa3om: Bcerga iv NNLOM,
MMEIOLLMM MPaBo TpeboBaTh UCTMONHEHNA MO 6e30KyMeHTapHON LieHHow Bymare,
ABNAETCH CYOBLEKT, yKa3aHHbIN B y4eTHbIX 3anncax?

KyMEHTapHbIX LieHHbIX Gymar AoKasbiBaeT, YTo MexAy ABYMS HasBaHHbIMA ABNEHUSMU
niexuT nponacts®. Mo MHeHuio B. Benosa, MMEHHO AOKYMEHTapHbBIM LIEHHBIM Symaram
CBOVICTBEHHA CUTYaLMs, KOFAa 3aKOHHbLIM BragerbLeM Takon Bymarm MoXeT 6bITb OAHO
nMuo, a hopManbHO NErMTUMUPOBAHHLIM MO HEW ANs NOMy4eHUst A0MMKHOTO — ApYyroe.
B OTHOLUEHUM e BGe3[oKyMeHTapHbIX LieHHbIx Gymar Bce ropasao npouie: yyderHas
3anuch onpesensieT kak 3aKoHHOTO BnajenbLa LeHHON Bymaru, TaK U nmuo, NerMTumMmn-
pOBaHHOE MO HEeM.

[lpyroro MHeHusi No AaHHOMY BOMPOCY MpUAepXK1BaEeTCA [1. CtenaHoB, yka3sbiBato-
LLMI Ha TO, YTO HYXXHO paanuyatb Urypbl TUTYSILHOTO U cakTuyeckoro Bragensua®.

g B. Benos nonaraeT, YTO pa3HuLia OTBETOB Ha 3TOT BONPOC ONs AOKYMEHTapHbIX U Gespo-

VHbIMM CrIOBaMM, HE3aKOHHOE CrcaHmne LeHHbIX Bymar co cyeTa Bnagenbua He
03HayaeT, YTo OH MepecTan BbiTb BrlagenbUem 1 COBCTBEHHUKOM 3TNX bymar. OT-
HOCUTENbHO COXPaHeHUs BNafeHus B TaKOM Cry4ae BO3HVKAOT 000CHOBaHHbIe CO-
MHeHWs, Tak KaK pOCCUICKOMY NpaBy HeW3BeCTeH HU MHCTUTYT ONOCPeAoBaHHOTO
BRAfeHUs, HA UHCTUTYT «Bragetolero cnyrn». OAHaKo, N0 HalleMy MHEHWIO, bec-
CMOPHO OfHO: CMCaHMe LieHHbIX Bymar co cyeta 6e3 AeicTBATeNbHOTO OCHOBA-
HUS He NpekpaLLaeT NpaBo COBCTBEHHOCTM Y X 3aKOHHOTO BNiafienbLa, Aaxe ecin
y4ETHbIE 3annCK CBUAETENbCTBYIOT O APYroM. ObbAcHeHWe 3aech KpawHe npocToe:
TpaHChepT B OTe4eCTBEHHOM NPaBOMOPAAKE SBNAETCA Kay3asbHbIM, TO eCTb €ro
NEeNCTBUATENBHOCTb 3aBUCHT OT AeCTBUTENbHOCTM 0Ds3aTeNbCTBEHHOMO JOroBopa,
fexallero B ero ocHoBaHMMW. TakuM 0bpasom, ecsiv nua, K npumepy, NoAAeNbIBa-
10T 0BS3aTeNbCTBEHHBIN [OrOBOP W Ha €r0 OCHOBaHW OCYLLECTBASIOT TPAHCepT, TO,
HECMOTPS Ha M3MeHeHWe CODCTBeHHMKA B Y4ETHbIX 3aMM1CAX, NPaso COBCTBEHHOCTH

3 Benos B. A. CoBpeMeHHOE COCTOSIHUE W NEPCNEKTUBLI PA3BUTUA LMBUINCTUYECKO Teopun LieHHbIX Bymar. C. 22-57.
3% CtenaHos [. /. 3awuTa npas Bnagenbsua LeHHbIX 6ymar, y4uTbIBaEMbIX 3aM1ChIo Ha cYeTe. — M.: CraryT, 2004. C. 22.
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KOMMEHTAPUU HOBOIO 3AK OHO/ATE/IbCTBA

BCE e He MepexoamnT B CUmy HUYTOXHOCTH AOroBOpa — ocHOBaHMs nepexopa. Mon-
AenbHbIN 0653aTeNbCTBEHHbIN HOTOBOP MMEHHO HUYTOXEH B COOTBETCTBUM Gz 2
cT. 168 TK PO, NOCKONbKY He TONbKO HapyluaeT TpeboBaHWa 3akoHa, HO u nocsi-
F3eT Ha NyOnMYHbIe UHTepecH 1 fpasa TpeTbux nunu. Bonee Toro, mbi CKIOHsIeMcs
K TOV TOYKE 3peHus, 4To TPaHcdepT, byayun PacnopsanTensHoM caenkoii (BewwHbIM
LOroBOPOM), Takxe fBAseTcs HUYTOXHbIM B cuny ero noanucaHus HeynonHomo-
HEHHBIM NINLIOM. 3AeCb U BLIXOAWT Ha MNepBbIN NNaH HEOBXOAUMOCTL pasnuyeHus

cobCTBEHHMKA, 3aKOHHOMO BNalenbua u daktnyeckoro snagensua. Y4uTbiBas, 4yto
Be3nokymeHTapHble LeHHbIe bymaru cywectsyior

rlonlaraeM, 4To Takas 3aNuCb ONPeNENseT He ToNbLKo
Bnanensua. Tak, B cily4ae HE3aKOHHOTO CrMcaHus u
tHAGTCA BNafeHe LeHHbIMY ByMaramu, Ho He npas
Poccuiickomy MPaBONOPSAAKY M3BECTEH Tak Hasb
0bs3aTenscTBeHHOM 1 pacnopsaunTensHon caeno
bonee spko 310 Nposensercy npy 3aKnoYeHnm

cobcTBeHHYIKa ByMar, HO 1 px
eHHbIX Bymar co cyera npekpa-
0 CoBbCTBEHHOCTY.

IBa@MbIV NPUHLMN pa3geneHns
Kk (das Trennungsprinzip): Hau-

» 9TO HE MOBNMAET Ha pesynbTar — OoT4HyXOeHue
MMyLlecTBa, u pectntyumna B naHHom Cny4ae HeBO3MOXXHa. BepHYTb MMYLLeCTBO,

NepenaHHoe no [oroBopy, MoxHo, nuwe ecv obHapyxarca nopoku s CcamMom
BellHOoM forosope. MpuHuymn abcTpakTHocTH NPEACTaBNfeT cobom nckmoYnTeNs-

HbI VHCTPYMEHT 3aLLmThI o6op0Ta, NO3TOMY HyXaeTcs B O60CHOBaHVII/I Ha ypoBHe
38KOHa.

B oteyectBeHHOM NpaBonopsake He3aBUCUMOCTb pesynbTaTta ot ocHoBaHMs sB-
NIAETCH NCKNIOHEHVEM, KOTOPOE AOMXHO BbiTh MPAMO 3ap1KCMpoBaHO B 3akoHe. OT-
ciona creayert, Y410 BeLHbIN AOToBOp B Poccun, HanpoTus, obnagaet npuaHakom
KaysanbHoctn. M3 n. 2 ct. 218 TK PO BbITEKAET, YTO OCHOBaHMeEM npuobpeteHus
npaBa cobCTBEHHOCTM Ha MMYLLECTBO, KOTOpoe yxe nmeeT cobcTBEHHMKa, ABNIA-

ercsa Aoroesop Kynnu-npogaxu, MeHbI, napeHns mnnu WHasa caenka ob OTHYXOEHUM
MMYyLLIeCTBa. Cpa3y K€ CTaHOBUTCA MOHATH

» YTpatuBLuee BGe3nokyMeHTapHbie LieHHble Bymar,
dopmansHom NEITMAaUNK, HO He NpaBa cOBCTBEHHOC
alipecaTbl HOPMbI UCTONKYIOT ee B BE&PHOM HanpasneHu

Mpeacrasnsetcs, yto npaBunio ab3. 2 n. 1¢r. 149 1
HEHO yKa3zaHuneM Ha 3aKOHHOCTh 3anncK, To ecTb 41O

™. OcTaetcs HaJedATbCa, 4y1o
.

K P® gonxHo 6biTs aonon-
MPaBo onpesenexHoro nuya
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OTPaXeHO B y4eTHbIX 3aMNCAX HAa 3aKOHHOM OCHOBAHUW. MHa4Ye MOXHO MpuiATK
K BbIBOAY O MOSIBMIEHNM HOBOTO Criocoba BO3HWMKHOBEHUS NpaBa COBCTBEHHOCT —
Kpaxa ueHHbIx bymar co cyeta. CyllecTByiolee Npasuno, NpeafaraoLLee OpuveH-
TMPOBATLCA NI Ha 3aMNCK, [OMXKHO MMETb 3Ha4eHWe TONLKO AN OnpeaeneHus
Haanexaluero NCNosiHeHWs Mo LeHHor Bymare cornacHo cT. 149' TK PO, Ho BoBCce
He N onpefeneHns 3aKOHHOro BlagenbsLa.

KoHe4yHo, fonyctum 1 apyro noaxof, cornacHo KOTOPOMY MpaBoO COOCTBEH-
HOCTM NpY HE3aKOHHOM CnucaHuM Be3noKyMeHTapHbIX LeHHbIX Bymar co cyeta
NpeKpaLlaeTcs He B 1y NpekpalleHys CaMon 3anncu, a U3-3a NoTepu Takumm By -
Maramn MHOMBUOYaNU3NPYIOLLMX NPU3HAKOB, 3aK/IOHAIOWMXCA B HAXOXAEHUN 1X
Ha onpefeneHHoM cyete. XoTa genctsylowemMy K PO HemsBecTeH Takon cnoco®
npekpalleHns npasa COBCTBEHHOCTW, Kak CMeELLEHWe BeLLe, npeacrasuTb npe-
KpalleHne npasa COBCTBEHHOCTW NyTEM CMeLLeHUS BO3MOXHO, Tem 6Bofee 4To B
AOKTPMHE CYLLECTBYIOT pa3Hble TOYKW 3peHunst Ha 3ToT c4eT*’. OAHako npencTaBns-
ETCA, 4TO KO/b CKOPO Mbl FOBOPUM O BOCTIPUATUM KOHLIENLMM «MPABO Ha NPaBo», TO
1 TpeboBaHMA K 0OBbEKTY 3TOTO NpPaBa AOMXKHbI OTANYATLCS OT TpeboBaHui, Npeab-
ABMAEMbIX K BeLLaM.

Ho 1 oktabpa 2014 ropa akUMOHepHble 0BLLECTBA MOTIX BECTU peectp akumu-
OHEPOB CaMOCTOATENIbHO MPU YCNOBWW, YTO HYMCNO aKLVMOHEPOB He MpeBbilua-
eT natnaecatn. A ¢ 1 oktabps 2014 roga Bce aKLUMOHepHble 0OLecTBa AOMKHbI
nepenatb BefeHve peectpa permcrtpatopy (n. 5 c1. 3 @efepanbHOro 3akoHa ot
02.07.2013 N2 142-D3 «O BHECEHUN U3MEHEHWNI B noapasgen 3 pasgena | Yyactu
nepsou paxmaHckoro kogekca Poccuinckom ®epnepaummn»). MOHATHO, 4TO AaHHas
HOPMa MMEEeT CBOeW LieNibio KapANHANbHOE YMEHblLeHWe CMOPOB OTHOCUTENBLHO
NPVHAANEXHOCTN aKLUMM, OCHOBAHHBIX Ha HanM4uM B obLlecTee «afibTepHaTLB-
HbIX>» CNINCKOB aKLMOHEePOB UK Ha yTpaTe peecTpa®'. MNMpu oba3aTenbHOM HanuYum
perncrpatopa Takue 3n10ynotpebneHns BeposaTHbI, HO ropasao bosee 3aTpyaHM-
TeNbHbl. B TO Xe BpemMs NpeACTaBNseTCs, YTO B HEKOTOPbIX cayvasx Hanuyune pe-
rmcrpatopa byneT n3bbITOYHbIM. B 4aCTHOCTM, HeT HY>XAibl B PErnCTpaTope B X0Ji-
AVHIOBbIX CTPYKTYpaXx, rae Yalle BCero 3akpbiTle (HenybnnyHbIe) akLMOHepHbIe
obLecTBa cocToAT IMBO 13 OLHOrO aKLMoHepa, b0 13 HeCKOMbKMUX NLL, addu-
NMPOBAHHbIX MeXay cobown.

Hopma o connpaapHoOM OTBETCTBEHHOCTU SMUTEHTa U perucrpaTtopa nosiBunach
B M. 4 c1. 149 TK PO. [1o MOMEHTa BCTYNNeHUs HOBOW penakunn Kogekca B cuny
ConuAapHas OTBETCTBEHHOCTb SMWUTEHTA W perncTpatopa 3akpennanach B CT. 44
®efepanbHOro 3akoHa ot 26.12.1995 Ne 208-d3 «06 aKLIMOHEepPHbIX obLecTBax»
(nanee — 3akoH 06 AQ) MO OTHOLLEHMIO K aKLMAM. Tenepb Xe Ha3BaHHOe NpaBuno
PacnpocTpaHseTcs Ha Bce HBe3oKyMeHTapHble LieHHble ByMaru 1 oxsaTbiaeT cany-
Hau: HapyllieHns Nops/Ka y4eTa NpaBa; HapyLieHns nopsaka yyera onepauuin no

0 Cm.: TepbyTos B. C. Konaukuus enagenms. K Yy4eHuio 06 oboralueHnn no poccuiickomy npasy // BecTHUK rpaxaaHckoro
npaga. 2009. Ne 4. C. 277-302; Hosak [1. B. B 4eM LieHHOCTb BlTai€HUs U NPY YeM 3aeCb KOHANKUMS? // BECTHUK rpaxaaHcKkoro
npasa. 2009. Ne 3. C. 289-316.

“'CM., Hanpumep, noctaHosnexne GAC Ypanbckoro okpyra ot 29.04.2009 Ne ®09-2251/09-C4 no neny
Ne AB0-15683/2008-C3.
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KOMMEHTAPUM HOBOIo 3AKOHOAATE/IbCTBA

cyeTaM; yTpaThl y4ETHbIX AaHHbIX; NPeAOCTaB/IeHNS HegoCTOBEPHOM MHOPMALIMA
00 y4eTHbIX AaHHbIX.

PaHee yXe yNOMWUHAN0Ch, YTO NPUMEHWUTENBHO K 0e300KyMEHTaPHbIM LIEHHBIM
Bymaram HeobxoanMOo pasnnyaTh 3aKOHHbIX BNaAeNbLes Taknx Oymar 1 nuu, KoTo-
pble NerMTMMMPOBaHbI Ha MOJyHeHre AOMKHOTO MO HUM B Uy COOTBETCTBYIOLLIEN
y4eTHOM 3anucun. B cT. 149' TK PO nomMmMo onpefeneHns Haafiexaulero ncronHe-
HUS No Be300KyMeHTapHOM LieHHOV Bymare COAePXXMTCA 1 Apyras He MeHee BaX-
Has HOBeNNa — Tak Ha3blBaeMble «CMMCOYHble MpaBa». HoBoe MpaBwusio NPU3HaeT
HagexallM UCMONHEHNE NNLY, KOTOPOe 3Ha4Mnock B CMUCKe, COCTaBIEHHOM Ha
onpegenexHyio aaty. Cama no cebe HopMa He PeBONIOLMOHHA, HO 3aKpeneHne Ha
ypoBHe K P® oHa nony4aeT Bnepsbie.

[laHHas HopMa 0coBeHHO BaxxHa Ana MyOnMyHbIX KOMMaHui, LeHHble bymaru
KOTOPbIX aKTVBHO y4acTBYIOT B 0bOpoTe. Ha MpaKkTuke LeHHble Oymaru moryT nepe-
XOOWTb U3 OOHWUX PYK B APYyrve rno HeckosbKy pa3 3a AeHb, Npy 3TOM Yy obulecTsa
ecTb NOTPeBHOCTb 3ahMKCMPOBATL CMNCOK NNLL, KOTOPbIE MMEIOT NPaBo TpeboBaTb
MCNONHEHUs No Bymare. ipyYanunm NPUMEpPOM 3L4eCh CITYXXUT coCTaBneHne Cnicka
AL, MMEoLWMX NPaBo Ha y4acTue B oblieM cobpaHum akumoHepos. CNncok nu
(hopMupyeTcs, Kak NpaBmsio, 3a nontopa MecsLa A0 AaTbl NPOBEAEHNS CamMOro co-
BpaHVa, 1 MMEHHO B COOTBETCTBUM C HVMM akLMOHepaM pacchinaioT yBeAOMNEHNS
0 nposefeHUn cobpaHma. O4eBMAHO, YTO 3a NONTOpPa Mecsua NPOWN30NT MOXET
MHOroe, HO 1 obLme cobpaHus HeoBXOAMMO NPOBOAWTL. [NA pelleHns 3Ton av-
NeMMBbl CyLLLeCTBYET NPaBuUio, COrnacHo KOTOPOMY INLLO, 3Ha4alleecs B Cncke N,
HO Mepefasluee LieHHble Bymarn apyromy nwy, 00943aHO BblOaTb 4OBEPEHHOCTb
LS rONOCOBaHMA, OAHAKO OHO AeNCTBYET AN CaMUX aKLMOHepOB, a He ANA nobpo-
COBECTHOTO OBLLECTBA, MO3TOMY M UCMOMHEHVE 0DA3aHHOCTM Ly, KOTOPOe yKasa-
HO B CMUCKe, ABNSRETCA HaANeXallnm.

Hopwmbi cT. 149' TK PO no3BonsaloT NPUMEHRTb K 6e340KyMeHTapHbIM LieHHbIM
Bymaram HeKoTOpble MOIOXEeHUs, CBONCTBEHHbIE [JOKYMEHTAPHbBIM LIeHHbBIM Oyma-
raMm, eciv 370 He MPOTUBOPEYNT NPUPOAE NepPBbIX. B 4acTHOCTK, Ha Oe3nokyMeHTap-
Hble LieHHble Bymaru pacnpoCcTpaHaeTca NpaBunmo, CornacHo KOTOPOMY UCMonHeHMe
0653aHHOCTM 3aBeOMO HeHaaexallemMy nnuy ABNseTca OCHOBaHMEM AJ1 3adABrie-
HUS UCKa 0D yObITKAX, NPUYUHEHHBIX TakKiM UCMONHeHeM. Kpome Toro, orpaHi-
YeHHOMY MPUMEHEHMIO NOANIEXAT W NPaBuia O BO3PaXeHW Mo [OKYMEHTAPHbIM
LieHHbIM Bymaram.

Mepexop npas no 6e340KyMeHTapHO LleHHoNn Bymare
1 BO3HUKHOBeHUue obpemeHeHUs

B cT. 1492 K PO 3akpenseH MexaHu3M nepefadv npas Ha 6e3nokymeHTapHble
LeHHble GyMaru v MOMEHT Nepexofa npas no Takum bymaram. Camu no cebe AaHHble
NONOXEHWA He CoAepXaT Yero-To PeBOSIOLIMOHHOIO, CKOPEe 3TO NOMbITKa afekBaT-
HO OTOBPa3UTL CNOXMBLLYIOCS pPeanbHOCTb B TekcTe Kopekca. OfHako obpaluaiot
Ha ceBs BHUMaHMe NOMOXEHNs O TOM, 4TO AOTOBOPOM C NpaBoobnagareneM Mox-
HO NpPeayCMOTPETb CriMcaHue LieHHbIx bymar 6e3 npeacTaBneHns pacnopsxeHns
npasoobnanarens. Takas NoTpebHOCTL y 06OpOTa AEUCTBUTENBHO CyLLECTBYET U,
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BEPOATHO, No3BONMT 06X0AWTLCA B3 NoanucaHms MEPEAATO4HbIX pacropsxeHuit
Ha ByayLiee spems.

Mony4mnu ceoe passutue u HOPMbI O 3an0re 6e3,u0KyMeHTapr|x LeHHbIX Bymar.
B YactHocTh, B 3akowHe o PbIHKE UeHHbIX Bymar (n. 11 cT. 82) YNOMUHaIOTCH Tak Ha-
3blBaéMble 3a10roBble cYeTa aeno: oBpemeHeHme LieHHbIX ByMar BosHukaet ¢ mo-
MEHTa WX 3a41creHns Ha Takue cyeta (n. 3 cT. 149? TK P®). MopobHas npakTuka
LLMPOKO ncnonb3yetcs GaHkamu, MPEAOCTaBNAOWMMY KPeaUTLI nog obecneyeHue
LUeHHbIMK Bymaramu. Mo obuiemy Npasuny Ans 3mMeHeHUs yCrnoBuii obecneyeHus
M NpekpaleHns Takoro obecneyeHms Tpebyetcs kak pacnopsxeHre npasoob-
napatena, Tak v cornacve nuua, B MOJNb3y KOTOPOro YCTaHOBMEHO obpemeHeHue.
OnHako oTHbIHe HoBas penakuma Kogekca (n. 3 cT. 1492) A0MNyCKaeT BO3MOXHOCTb
VISMEHEeHWS 1 npekpalleHns obpemeHeHmns Ges pacnopsxeHns npasoobnapare-
1A, €CIN 3T0 NPeflyCMOTPEHO 3aKOHOM MK cornateHmem CTopoH.

Bn.4cr.14921K PO yCTaHOBMIEHO NpaBo TpeboBaTh B CyAebHOM nopsgke BHece-
HWA 3anucen o nepexoae nnm obpeMeHeHNM LeHHbIX Bymar, ecnu nuuo YKITOHSsIeT-
CA OT NOAAYN pacropsaxXeHUs Ha yCNoBUAX, NpenyCcMOTPeHHbIX AOroBOPOM C Takum
nuom. CTout oTMeTuTs, Y10 U Ao MOABNEHNA NaHHOW HOPMBI CYLLIECTBOBANA BO3-
MOXHOCTb MoAa4mM Takoro pofa Ucka cornacHo 0bLWMM nonoxeHusm o6 ncnonHe-
HUM 0Bs3aTeNbCTB.

Takxe B cT. 1492 [K PO PELLeH paa TexHMYeckmx 3agay: B HaCTHOCTK, ecnn LeH-
Hble Bymaru 6binu NEpenaHbl OAHOBPEMEHHO HECKONbKIUM Avuam, To npenmyule-
CTBO MMeeT TO N1LIO, B NOoNb3y KOTOPOro 0bA3aTenbCTBO BO3HMKO paHee, a ecnu 310
HEMb38 YCTaHOBWTL — NNLLO, NepBbIM npeavsasmBLlee nck (n. 4).

Kpowme Toro, MPEAYCMOTPEHO, YTO NepenaToyHoe pacnopsaxeHue B ciyyae 06-
PALLEHNA B3bICKaHMS Ha LeHHble Bymaru odbopmnsercs JIMLIOM, YNOMHOMOYEHHbIM
Ha NoAobHble fencTeuS.

YCTaHoBNEHa BO3MOXHOCTD OCNapunBaHnA B cyfie yKIOHEHUs MAM OTKa3a nmua,
OCYLLeCTBNAIOLLEro y4eT npas Ha 6e3,uoxymeHTapr|e UeHHble Bymaru, ot nposepe-
HWA onepaumm no cyety. Mo cytn, peys naet ob ocnapueaHum Be3nencreus yactHo-
ro nnua. OcnapuBaHue aencTeuii PerncTpaTopa — 0ocTaToyHo pacnpocTtpaHeHHoe
ABNIEHIE, OIHAKO [10 CUX MOP HEeSICHO, YTO npeactasnsioT cobon aencrems perucrpa-

TOpa = CAGNKY WM MHOW I0PUAKNYECKUI aKT. O4eBnaHO, 4TO gelcTauS perucrparto-
Pa HeNb3s 0CNopUTL kak HEHOPMATUBHbIN akT B nopsnke rnaebl 24 AMNK P®. bonee
TOro, perncTpaTop He npaBoMoYeH OCYLLIeCTBUTL ONepaumio no CYeTy 6e3 cootrer-
CTBYIOLLEro pacnopaxeHus, 4To 03Havaer ero 3aBMCKMOCTb OT NMua, BnaaeioLye-

IO UeHHbIMK 6yMal'aMl/I, No3TOMY cam PErncTpaTtop Moxer HecTm OTBETCTBEHHOCTb
TONbKO 3a ,D,EVICTBMH, 3aBUCALLME NONHOCTBIO OT Hero camoro.

3awura HapyweHHbIX npas npaesooGnaparenei

OnHy 13 rnasHbix Npobnem Takoro KOMNIeKCHOro sBneHus, kak 6e3nokymeH-
TapHble UeHHble Bymaru, npeacrasnser 3aluTa npaBoobnapatenei oT He3akoH-
HOI'O CNVCaHNs ueHHbIX Bymar co cyeTos. B KoHuenumu (n.1.1.9) nannas npobnema
0b03HaveHa kak «cepbe3Hasa». Monaraem, 310 MPONCXOANT NOTOMY, YTO 33KOHO-
AdTenb [oNroe BpemMs HamMepeHHO maw Cy4amHo He 3amevan ee. B pesynbTaTte
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3awWwmTa npasoobnanartene CTPoMnack Ha OCHOBe CyaeBHOM NPaKTUKK OT OLHO-
ro fena K gpyromy. 1o nocnenHero BpeMeHn Mbl Habnioganu HeobblkHOBEHHbIN
«pa3Hobor» cnocoboB 3aLUMTbl paccMaTpUBaEMbIX NPas NpY OTCYTCTBUN KaKyX-
MO0 efuHbIX CTaHAAPTOB [LOKa3blBaHUs TeX UM UHbIX BakToB. BOT Tonbko ca-
Mble MONyNApHbIe CNOCODbI 3aLMTbI, UCNONb3yeMble UCTLAMW MO TakKUM KaTero-
pUsSM Lien: Npu3HaHne npaBa COOCTBEHHOCTU*; BUHOMKALMA*®; BOCCTAHOBNEHME
NOMIOXeHNs, CyLLeCTBOBaBLUEro [0 HapyleHWs npaBa*; npusHaHwe coenku
HELeNCTBUTENbHOW 1 NPUMEHEHWE MOCNEACTBUN HeLeCTBUTENbHOCTM HUYTOX-
HOW COEenkn*; B3biCKaHue yObITKOBe,

B KoHuenumm oTMe4anoch, YTo MCMoNib30BaHe BUHAMKALMOHHOMO MCcKa Mo OT-
HOWeHWMIO K 6e310KyMeHTapHbIM LieHHbIM ByMaram «HexenartensHo». OBbACHSETCS
Takaa «HexenaTenbHOCTb» TeM, YTO BMHAMKALMA OCHOBAHA «.. Ha TPAAULIMOHHbBIX
NPeACTaBieHnAx o 3alluTe BrafeHns Bellblo». PyKoBOACTBYSACH yKka3aHHOM naeen,
3aKoHofaTenb ChopMynMpOBas HOBOE NMPaBWIIO, COTNAacHO KOTOPOMY NPaBooGNa-
AaTenb, HeNpaBoOMEPHO yTPaTVBLLMI Ge30KyMeHTapHbIe LeHHble Bymaru, Bnpase
TpeboBaThb OT NKLA, Ha C4ET KOTOPOro BbINK 3a4UCTIEHBI 3TU LEHHbIe bymaru, Bos-
BpaTa Takoro xe 1x KoNn4yecTsa. : :

lNpencraBnseTcs, Y4To rnasHas Lenb KOHCTPYMPOBAHMWS Takoro KBasMBUHAMKALM -
OHHOro TPeBoBaHNA COCTOUT B Pa3peLleHn i BOMPOCa O CMELLEHUM LIEHHbIX Bymar
Ha c4eTe, TO eCTb NpeofoneHnn TpebosaHns 06 HANBUAYANLHOM ONpegeneHHO-
T ncTpebyemoro nMyuiectsa. Haio OTMETUTB, YTO Ha 3ape hOPMUPOBaHMS npak-
TVKV B 0BNacTn BUHAMKALMM BCTPEYANWCh fena, B KOTOPbLIX Cyf, OTKa3bisan neruy
B BMHOMKALWW B CUNY OTCYTCTBMS MHAVBUAYaNbHO-OMNPEAENeHHOro MyLLecTsa®.
Ha faHHbBI MOMEHT Takas No3nLms CyLOB CYUTAETCH MaprHasbHOM.

HenctsutenbHo, npobnema cMelleHns akuui akTyanbHa Toraa, Koraa
y MLa, He3aKOHHO NONy4MBLIEro LieHHble Bymaru, K MOMEHTY 3a4MCrieHuns yxe
Obinn aHanormyHble LeHHble bymarut. Takke MOLEHHUKW 3a4acTyio pasgensiot
yKpaaeHHbIN NakeT LeHHbIX ByMar Ha HecKonbKo MefKMX NakeTos U nepeaaior
NX Pa3HbIM TULLAM.

0. CTenaHoB nonaraert, 4To CMeLLeHne Belleil He MOXeT NpUBOAUTL K yTepe TuTyna:
«... €CNY NPOU3OLLMO CMELLEHNE OAHOPOAHBIX BELLEN MOMMMO BONMN COBCTBEHHMKA,
HO MpU 3TOM UMEETCH BO3MOXHOCTb UX pasaenuTh (XoTs 6bl Mo KONMYECTBy), TO NULO,
KOTOPOMY BeLUM paHee NpuHaanexanu, He TOMbKO He yTpayusaeT nNpaBa Ha HUX, HO
MMEHHO Kak coBCTBEHHMK BripaBe UCTpeGoBaTh UX OT NUUa...»%, ABTOp npegnaraer
paccmatpuBaTh JaHHbIN UCK Kak BUHAMKaUWMIO sui generis. U panee: «... ecnu eavH-
CTBEHHbIM CYLIECTBEHHLIM MOMEHTOM, WHAMBUAYaNU3UPYIOWMM NoAoGHbIE LieHHble
Bymary, ABMSETCA UX YUACMO, TO HE UMEET KaKoro-nubo 3HaYeHUs dakT cmelleHus
LeHHbIX Bymar npexHero co6CTBEHHUKA C LIeHHBIMM ByMaramu Ha cyeTe oTBETYMKA Mo
BUHAUKALMOHHOMY UCKY»*S.

“ Onpepenetve BAC P® ot 17.12.2012 Ne BAC-16222/12 no geny Ne A03-6194/2011.

“ MocraHosneHue Mpesuguyma BAC PO ot 28.12.1999 Ne 1293/99.

“ MocraHosneHue Mpeaunanyma BAC PO ot 28.12.1999 Ne 1293/99.

“ MocTaHosnexne PAC Bonro-Bsitckoro okpyra ot 24.01.2008 no neny Ne A29-8535/2003-23.

“ MocTaHoBneHne KOHCTUTYLMOHHOTO Cyna P® ot 28.01.2010 Ne 2-M.

*7 NMoctaHosneHne ®AC BocTouHo-Cubupckoro okpyra ot 24.12.1998 Ne A33-1595/98-C1-b02-1 538/98-C2.
% Crenanos [1. U. Ykas. coy. C. 63,

“ Tam xe. C. 74.
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HekoTopble UccienoBaTeny NpeanaraloT NPYMeHeHWe PasnnyHbIX MPe3yMnumm.
OfHOM 13 NONyNAPHENLLMX U3 HUX ABNISETCA NPEANONOXEHNE O TOM, YTO HE3aKOH-
HbI BflafdeneL, CHavana pacnopsxaetcs CBOMMM Dymaramu, a yX 3aTeM — HyXu-
MW, U 4TO MMEHHO Te Bymarn, KOTopble OCTaNIMCh Ha ero cyeTe, NpUHagnexart ux
CODCTBEHHMKY, @ 3HAYUT, BCE PACMOPSXKEHUA HYXXMMU aKLMAMN HUHTOXHbBIC. Kak
nokasblBaeT cyqebHas NpakTuka, B psae cy4aes cyabl, MO3UTUBHO OTHOCSACH K BO3-
MOXHOCTM BUHOMKALMN MMYLLECTBA, YKa3bIBAIOT Ha TO, YTO UCTLY HE YAaNoCh HanTK
MMEHHO ero CODCTBEHHbIN NakeT akLuiA'.

Tenepb BepHEMCS K AeTanlbHOMY pa3bopy HOBOro npaBwia 3alinTbl «06BOPO-
BAHHOIO aKLMOHepa»°?,

Kopekc, 6e3ycnoBHO, MPOABVHYNCA B NNaHe AoNyLLeHWs BO3BpaTa Oe3n0KyMeH-
TapHbIx Bymar, yka3aB, 4TO BO3BpaTy MOAMEXAT He Te Xe CaMble LeHHble bymarn,
a Takue xe. OfHako 0e3 pelleHNa OCTanoCb HECKOMbKO BaXXHEeWLLMX BOMPOCOB.
B 4actHoCTK, YTO Aenatb Cydy, e nakeT akumi Obin pa3gpobneH Ha Heckonbko
Honee Menkux naketos? Mo3BONSET MU Takas CUTyaLms TpeboBaTb BO3BPaTa MeHb -
LIEero Konm4ecTBa LeHHbIX Bymar y Kaxaoro U3 He3akoHHbIX BflagenbLes? 34pasbiii
CMbICJ1 MOACKA3bIBAET, YTO OTBET A0SIKEH ObITb MONOXMUTENbHbIM, HO B 3aKOHE Tako-
ro YNOMWHAHNS HeT.

HesicHa cuTyaums 1 C pacnops>keHnem LeHHbIMW DyMaramMm He3aKOHHbIM Ba-
JenbleM. B 4acTHOCTM, He3aKOHHbIM BRafenel, MoXeT O0beduHUTb MOXULLEHHbIe
LeHHble Bymarn ¢ Oymaramu, nprobpeTeHHbIMU 3aKOHHO, a NOTOM PacnopPAaNTh-
CA TakUM WX KONMYECTBOM, KOTOPOE MPeBbILAET KOMMYECTBO MOXULLEHHbIX LieH-
HbIX Oymar. Mo3BONSIOT NN U3N0XKEHHbIE 0DCTOATENbCTBA NOCTPaAABLUEMY 3a8BUTb
TpeboBaHVe O CNMCaHUK C ero c4eTa XoTa Obl 4aCTV NOXMULLEHHbIX LIeHHbIX Oymar,
a He[oCTaloLLyIo 4aCTb KOMMEHCMPOBATh B3biCKaHWeM yObITKOB? Befb nocneayto-
Wwue npuobpeTtaTeny MOryT oka3aTbCsi LOOPOCOBECTHBIMM, YTO aBTOMATUYECKM He
no3BONUT UCTpeboBaTb Takme LieHHble DyMarn. Kakve npe3ymMnumum AonXHb! ObiTh
NpUMeHeHbI? Bce 3T BONpOCkI NpUAETCS pa3peLlaTb Ha yPOBHE CyaebHom npakTu-
K MeTogoMm npob m owmnbok.

Octancsa 6e3 oTBeTa BOMPOC O NOCNEACTBUAX MPUHATUA pelleHus o6 yBenu-
YEHWW YCTaBHOro KanuTana obLliecTBa nocne He3akOHHOrO OTHYXKAEHWUS akLWiA.
3[ecb BO3HMKAET KOMMekc npobnem: HaduHas C KonvM4yecTBa akuui, noanexa-
Lero BO3BpallleHnio NpaBoobnagaTenio, 1 3akaH4MBas 3alUMUTON NpaB TPeTbUX
nnu. Ecny Mbl NpyaepXmBaemMcs TOro NoAxoaa, YTo BO3BPaTy MOANEXMUT He KO-
NNYeCTBO aKLUMM, HeMpaBOMEPHO CMUCaHHOe, a TOT 0ObeM NpaB, KOTOPbIM Obin
yTepsH, TO BO3BpaT akUMi nocne yBeNMYeHWs yCTaBHOrO KamuTana npvsogmT
K HEOCHOBaTeNbHOMY 0DOrallleHMIo Ha CTOPOHe nocTpafdasluero. Konnnsma Mo-
XeT BbITb pa3pelleHa, ecnv npaBoobnafatens MMeeT BO3MOXHOCTb BO3BPATUTL
HeoCHoBaTeNlbHoe oboratlleHne 1Ly, y4acTBOBaBLUEMY B YBEAUYEHWUM YCTaBHO-
ro kanutana. OgHako 4To fenaTb, eCn ee HeT? 34ecb HeobxoamMmo npuberaTb

% OcuHosekuit A. [1. MoxuileHHble akuum // AkumoHepHoe obiuectso. 2011. Ne 1 (92). C. 39.

5" MocraHoenexune PAC Cesepo-3anaaHoro okpyra ot 19.10.2011 no geny Ne A21-2060/2006.

%2 OyeBMAHO, YTO PaccMaTpUBAEMOE NPaBUNIO NPUMEHMMO TOMBKO K aKUMsiM, Tak kak obnurauuv npeactasnsior coboit
AeHexHble TpeboBaHus U He noanexar ucTpeboBaHMIo No 3TOMY NpaBuIly B cuny HopMbl ab3. 2 n. 1 ct. 1493 MK Po.
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K YMEHbLLEHWIO yCTaBHOro KanwTana, MexaHn3M KOTOPOro abCoMioTHO HEMOHSTEH:
8eflb TaKas 00A3aHHOCTb aKLIMOHEPOB B AaHHOM Cnyyae He npegycMoTpeHa. Mo
HalleéMy MHEHWIO, OHO 13 PeLUeHN MOXHO NPEeACTaBUTb CIeaYIOWMM obpasom:
ECNIN INLLO YBENMHMINO YCTaBHbIN KanuTan HeaoBpOCOBECTHO (Hanpwmep, ans ue-
e 3aTpyiHeHNs MCTPeBoBaHUA LeHHbIX ByMar), TO CTOUMOCTb NMyLLeCTBa, no-
TPa4€HHOrO Ha NprobpeTeHMe NONONHUTENbHBIX aKLMIL, NOMNEXUT B3bICKaHMIO
B filoxon Poccniickon Qepepaumi. YkasaHHas CTOUMOCTb AOMXHa 6biTh ynnayeHa
npaBoobrafaTenem, BEpHYBLIMM KOHTPOSb Hag aKUMAMU: HENOCPEACTBEHHO UMK
NyTeM NPUHYAUTENbHOTO YMEHbLUEHWUS YCTaBHOMO KanuTana. B Cnyyae xe yBe-
IM4EHNs KanuTana A0OPOCOBECTHBIM aKLMOHEPOM Cyz AOMXeH npegycMoTpeTh
8 PeLeHMM Nopanok Bo3BpaTa eMy CTOMMOCTU MMYLLECTBA, B TOM YuCie ecnu
y NpaBoobnagatens HeT BO3MOXHOCTW BbINAATUTL CTOMMOCTS MMYyLLEeCTBA MeTo-
AOM NPVHYANTENBHOIO yMeHbLUEHWS yCTaBHOO KanuTana. Ans sToro Cyd [ONXeH
BbIHECTM NpeobpasoBaTeNbHOE pelleHue, 3ameHsioLee coBoil pelieHune obuyero
COOPaHMA aKLMOHEPOB. YYMTbIBAS, Y4TO OTEYECTBEHHbIE CyAbl HEraTMBHO OTHOCST-
Cl Kak K NpeobpasoBaTenbHbIM UCKaM®, Tak U K uaee MOHY>XAEHWNSA Y4aCTHMKa ro-
N10COoBaTL onpefeneHHbIM 00pa3om™, oCTaeTcs TONbKO AOraAbIBaTLCH, Kak Takue
cnopbl OyayT paspeLuaTthcs B 4eNCTBUTENbHOCTY.

Ocoboe BHMMaHVe HEOGXOAMMO yaenuTh YCNOBUAM UCTPeOOBaHMA LEHHbIX
Oymar. Kasaslascs Hesbibnemoit Tpuaaa ans ncTpeboBaHVA MMyLLECTBA: Crocob
BbIObITMA, BO3Me3HOCTL /6e3B03Me3aHOCTL, A0BpocoBecTHOCTL /Henobpocosect-
HOCTb, — BblNa BAOU3MEHEHA ANS HEKOTOPbIX BIOB 6e300KyMeHTapHbIX LIeHHbIX
Bymar.

Tak, B n. 1cT. 1492 TK PO OTHbIHE yKa3aHo, 4To De3nokymeHTapHbie LeHHble By-
Marw, yAoCToBepsioLLMe TONbKO AeHeXHOe NpaBo TpebGoBaHMS, a Takxe Bymaru,
MproBpeTEHHbIE Ha OPraHN30BaHHbIX TOPrax, HE3aBUCUMO OT BMOa yooCToBepse-
MOrO MV NpaBa He MOryT BbITb MCTPeBOBaHbI 0T OBPOCOBECTHOrO npuobpeTartens.
COOTBETCTBEHHO Takue LieHHble ByMarv Henb3s ncTpebosath OT 4OBPOCOBECTHOMO
BO3ME3AHOrO NpuobpeTaTens, Aaxe ecin OHW Gbiu NOXMLLEHDI y VX 3aKOHHOrO
Bnafenbua. TakiMm 0bpasom, 3n0yMbILLIeHHUK, yKPaBLIMIA KOTMpyeMble Ha Bupxe
aKumK, NpomyckaeT mx Yepes BupxeBble TOPr U NULIAET 3aKOHHOMO npasoobna-
AaTeNs fAaxe Npr3payHoro WaHca Ha npegbaBneHue ncka o6 ybbiTkax nuuy, Hepo-
BpocosecTHo nony4msLIEMy 311 Oymaru.

B pesynbTate Mbl AOMKHbI KOHCTaTUPOBATL, YTO peanbHbIN LIAHC Ha BO3BPAT NOXM-
LeHHBbIX LieHHbIX Bymar ecTb ILb B TOM CRyyae, eciv OHM He TOPryloTcsa NyonyHo.

Monaraem, k Be3n0KyMeHTapHbIM aKUMAM CnepyeT NpUMeHsTb npasuno n. 4
C1. 147" TK PO, X078 OTChINKM K HeMy HeT. HanomHum, 4To CMbicn npasuna coctout
B TOM, 4TO Nony4eHne LeHHbIX Bymar, yTpadeHHbIX He3aKOHHbIM nyTem, Hepobpo-
COBECTHbIM NpuobpeTaTenemM oT L0BPOCOBECTHOrO npuobpeTatens He ncuenser no-
POK BbIOBITUS TaKMX LieHHbIX ByMar, criefoBaTenbHo, ncTpeboBaHwe LieHHbIx Bymar,
3anpeLLeHHoe oT 40BPOCOBECTHOrO NproBpeTaTens, B AaHHOM Cny4ae BO3MOXHO.

* Penuadlumit NpUMep BOCMONHEHMUs HEAOCTalollel BOMM OHOW M3 CTOPOH MOXHO YBUAETb B NOCTAHOBNEHWUU
Mpeangnyma BAC P® ot 13.10.2011 Ne 4408/11 o aeny Ne A68-6859/10.
* TMocTaHosneHne ®AC Cesepo-3anagHoro okpyra ot 18.09.2006 ro Aeny Ne A05-20472/05-17.
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B MK P® ycraHoBneHo, yto 8 Cnyyae 6e3Bo3Me3gHOro npuobpeteHns 6e3no-
KYMEHTApHbIX LieHHbIX Bymar Takue LeHHble Bymaru noanexar ncTtpeboBaHmio BO
BCEX Clly4Yasnx.

Bonpoc o Tom, fonyctumo nv ncnonbsosats ANS 33T NpaB Ha Be3pokyMeH-
TapHble LeHHble Bymaru nHble cnocobbl, Hexenw YKa3aHHbI, OCTaeTCs OTKPbITHIM.
C ofiHOWM CTOPOHBI, ClenoBano bb OXWnAaTh NoABNEHNSA CneumanbHOro cnocoba 3a-
LLMTbI, KOTOPbIA M JONMXEH MPUMEHSATLCH BO BCEX MOLOBHBIX Cy4asx, — UHade He
AiCHa Lienb peopmbl. C APYron CTOPOHbI, MPOTUB TaKoro noAxo4a MOXHO NpusecTm
Maccy foBoAOB. HayHeM c Toro, yto POCCMINCKOMY NPaBOMOPAAKY HEM3BECTHA Kak
TakoBas CuCTeMa UCKOB, NPY KOTOPOI Kaxaoe MPaBO MMeeT CBOW Cnocob 3almThl.
bonee Toro, cornacHo n. 6 cT. 143 1K PO, kak yxe YNOMWHanoch, npasuna o go-
KYMEHTapHBIX LieHHbIX ByMarax pacnpocTpaHsioTcs Ha Be3nokymeHTapHbIe LeHHble
Bymaru, ecnm 310 He MPOTMBOPEYUT 0COBeHHOCTAM nocneaHux. To ecTs BUANMBIX
MPENATCTBUN ANS NPUMEHEHUS BUHAUKALMM 11O OTHOLeHWIo Kk Be3gokymeHTap-
HbIM LieHHbIM ByMaram HeT. Takxe B CKOPOM BpeMeHM MOSBUTCH BO3MOXHOCTb
BOCCTaHOBNIEHNA KOPMOPATUBHOTO KOHTPONS MyTeM BO3BpaTa 40U y4aCTUs, KOTO-
pas npegycmoTpeHa n. 3 cr. 652 [K PO (BcTynuna B cuny c 1 ceHtabps 2014 ropa
Y PacnpocTpaHaeTcs Ha Bce KOMMepyeckue Koprnopaunn — OenepanbHblii 3aKOH
o1 05.05.2014 N2 99-®3 «O BHeceHUn M3MEeHeHWUI B rnaBy 4 YacTu nepsou pax-
AdHckoro kopekca Poccuitckon Mepepaumnm u o MPU3HaHWKM yTpaTMBLIMMK Cuny
OTAENbHbIX MONOXEHNI 3aKOHOAATESIbHbIX aKTOB Poccuiickon ®egepaumm»). B co-
OTBETCTBMW C AAHHOW CTaTben nuLo, HEMPABOMEPHO yTpaTuBLIee AOMIO yyacTus,
Brpase TpeboBaTh ee Bo3BpaTa 1 BO3MeLLieHNs yObITKOB. Yxke cenyac MoxHO KOH-
CTaTMpOBaTh, YT0 NpaBa Ha 6e3A0KYMeHTapHbIe LieHHble Bymarv noanexar sawmre
KaK MMHMMyM Tpems crnocobamu, a aonycTumMocTs NMPUMEHEHNA MHbIX Cnocobos
ROIXHa ObiTb NoATBEpPXAEHa Cyaamm.

B Konekc sBesieHa HopmMa o Tom, 4yTo KOHBEPTaLWA LeHHbIX Bymar, HenpaBo-
MEPHO CMNCaHHbIX CO cYeTa, B APpyrue LeHHble Bymaru nossonser 33aKOHHOMY Bfa-
Aenbly nctpebosats Te Bymary, KOTOpbIE MONy4YnnnchL B pesynbTaTe KOHBepTa-
W (n. 2 c1. 1493). 370 BecbMa BaxHoe PaBnno, HanpasneHHoe, Npexae BCero,
NPOTUB HEeROOPOCOBECTHOM peopraHM3aLMm NPenMyLLeCTBEHHO B (hopMe Npumco-
€OVHEHNA K Apyromy obLecTsy: B 3ToM CUTYaLNW aKUMOHePbI NOANUCHIBAIOT AO-
FOBOP O NMpu1coennHeHnM, NpefyCcMaTPUBAIOLLMIA KO3 OULIMEHT KOHBEPTALMM ak-
LW npucoenmHseMoro obuiectsa. B To xe BPEMS CTOUT OTMETUTL, YTO CynebHas

MPakTKa npusHaBana BO3MOXHOCTb UCTPeBoBaHMS KOHBEPTMPOBAHHbIX LIEHHbIX
Bymarss.

Becbma yaauro npeto, 3aroXeHHylo B 3akoHe, Bbipaaun ®AC MockoBCkoro OKpyra B no-
craHosreHnn ot 08.11.2013 no geny Ne A41 -8897/2011: «B MoMeHT KOHBepTaLuum nepe-
CTaeT CyliecTeoBaTh NULIb LieHHas Gymara ONPELENEeHHOTO BbiMycKa, HO 3aMoXeHHbIe

B Hell UMYLLECTBEHHbIE npaBa He ucyesaroT, a TpaHcopmupyiotes B OPYron UeHHown
Gymare HOBOro BbInyckay.

** CM., Hanpumep, noctaHoBneHus ®AC Cesepo-3anaaHoro Okpyra ot 28.02.2007 no Aeny Ne A56-58305/2005:
®AC LlenTparbHoro okpyra ot 18.11.2010 no aeny Ne A08-4303/2009-19.
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OLHaKO OCTAeTCs OTKPLITEIM BOMPOC O TOM, HYTO fleNaTh, eC/in B pe3ysibTaTe KOH-
BepTaLumn CTOMMOCTb MOMYHYEHHbIX aKLMUIA MPEBbICUT CTOMMOCTb aKLMA NPUCoeau-
HeHHoro obulecTsa. Kak B TakoM Clly4ae BO3BpallaTh HeOCHOBaTeNbHOE oboralie-
HWe npaBoobnanatens?

B n. 3 c1. 149° TK PO npefycMoTpeHo NpaBo noTpeboBaTh OT L, HeCyLmX OT-
BETCTBEHHOCTb 3@ HEMPaBOMEPHOE CrincaHme LeHHbIX Dymar, npruobpeTteHns Takmux
Xe LieHHbIX ByMar 3a vx c4eT b0 BO3MELLEHNS BCex HeOBXOAUMBIX Ans UX npv-
obpeTteHus pacxonos. OTMeHEHHbIN Cly4al PaCNPOCTPaHARTCS, NPEXAe BCero, Ha
3MUTEHTa U ero perncrpaTtopa.

Mocnepcreus ncrpeGosaHuns 6e340KyMeHTapHbIX LLeHHbIX Gymar

B I'K P® nony4mnu 3akpenneHune npasuna, KacaloLwmecs NocnencTeuni ocylect-
B/IEHWA NPaB Mo 6e340KyMeHTapHbIM LeHHbIM ByMaram AnLamu, SBASIOLWUMACS UX
HE3aKOHHbIMM BNafebLaMn: Npexze BCero, 370 KacaeTca AOXOA0B MO LeHHbIM By -
Maram 1 OCyLLIeCTBIIEHNA KOPNOPaTUBHBIX MPas.

B oTHOLWeHWN BO3BpaTa [LOXOA0B, MOMy4YeHHbIX MO GE3A0KYMEHTaPHBIM LieH-
HbiM Bymaram, chenaHa npsmMas OTCbifKa K PexXuMy Bo3BpaTa AOXOLOB MO [0-
KyMEHTapHbIM LieHHbIM Bymaram. Tak, ecnn Ge3nokyMeHTapHble LeHHble Bymary
Bbinv ncTpeboBaHbl OT HELOBPOCOBECTHOrO HE3aKOHHOrO BagenbLa, OH 06s3aH
BO3BPaTUTL BCe MOJy4eHHOe Mo Dymare, a Takxe BO3MeCTUTb yBbITKK. B cnyyae
ncTpeboBaHMA LieHHbIX Bymar oT [OBPOCOBECTHOrO HE3aKOHHOTO BNaAeNbLa BO3-
BPaTy MOANEXUT nony4eHHoe no Bymare ¢ MOMeHTa, KOraa Takoe fiMLo y3Hano
VW BOMXHO BbINO y3HATh O HEMPaBOMEPHOCTV CBOErO BAGAEHUS UAU MONYYMUNO
“3 CyAa yBeAoMIIeHVE O NPeabABIEHUN K HeMy Ucka 00 UCTpeboBaHWUM LieHHOM
Bymarn. CTOUT OTMETUTb, YTO Ha HACTOALLMIA MOMEHT €CTb HEMHOTOYUCAEHHbIE
npuMepsbl, KOraa nUcTuam yaaBsanocb UCTpeboBaTh ANBUAEHAbI B KaYeCTBE Heoc-
HoBaTenbHOro oboratleHms®.

BaxHenwwmm Bonpocom mctpebosaHs 6e300KyMeHTapHbIX LieHHbIX Bymar 8-
nAnace U ABNAETCA CyAbba NMPUHATLIX MPU MOMOLWM HENPABOMEPHO CMMCAHHBIX
LeHHbIX Bymar KopropaTuBHbIX peweHuin. Hopma n. 2 cT. 1494 TK P® nossonser
OCMOPWTL MPUHATOE peLLieHie CODpaHMa NPpu OAHOBPEMEHHOM HanM4YMK creayio-
LLMX TPeX YCNoBUNA:

— PelueHve HapyLwaeT NpaBa v 3aKOHHble MHTepeckl NpaBoobnagaTtens;
— NYUa, BONen3bAB/EHNE KOTOPbIX MMENIO 3Ha4YeHne Npu NPUHATAN pe-
LUeHWs, 3HaNN MW [OMXKHbI BbIMK 3HaTb O HaNMM4YWMK Cropa O NpaBax Ha
Be3nokyMeHTapHble LeHHble Bymaru;

— ronocoBsaHvie npasoobnasarens MoOrno NOBAWATL Ha NMPUHATHE pe-
LeHus.

B n. 2cr. 1494 TK PO conepXuTcs oroBopka, 4To Cya, MOXET OCTaBUTh pelleHue
cobpaHus B cune, eCin NPU3HaHMe peLLeHns HeaeNCTBUTENbHbIM NoBAeYeT npu4yn-
HeHWe HecopasmepHoro yulepba KpeanTopam akLMOHEPHOrO OBLLECTBA UM MHBIM
TPeTbUM NNLAM.

* MNocraHosnenne ®AC LieHTpanbHoro okpyra ot 21.04.2011 no aeny Ne A14-4486/2009/145/29.
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Mbl BHOBb KOHCTATUPyeM, HYTO CyLLeCTBOBaBLUMA Ae-(akTo MOLAXOL MOny4umn
neranbHoe 3akpenneHve. MoXHO NPUBECTU BHYLUUTENIbHOE KONIMYECTBO peLleHu
CyZ0B PA3NNYHbIX MHCTAHLMI, AONYCTUBLLUMX OCMapvBaHMe KOPNOPaTUBHbIX peLue-
HWUW, NPUHATLIX C MCMOSTb30BaHNEM HEMPABOMEPHO CMMCAHHbIX akLm™.

Komekc HaMepeHHO MNK CNy4amHO He MposicHseT cyabby caenok, Kotopble
Obinn coBepLLEHbl HA OCHOBaHUM 0L0OPEeHNs, NONY4YEHHOMO OT HE3aKOHHOIO BNa-
Lenbua LeHHbix bymar. B cootBetctBum ¢ n. 9 ¢T. 49 3akoHa 06 AO ocnapuBaHue
peweHnn 06 ogobpeHnn KPymnHbIX CAENOK WUAY CAENOK C 3aUMHTEPECOBAHHOCTbLIO
OTAEIbHO OT OCMAPMBAHMNS COOTBETCTBYIOLLMX CAENOK He BNeYeT HefencTBUTe b -
HOCTU CoenoKk.

Taknm obpa3om, ans Toro, YTobbl BEPHYTb MMYLLECTBO B 0OLIECTBO, HEODXO-
AMMO VIMEHHO OCnapuBaHuWe CAenku. 3a HeMMeHeM Kakux-nmbo MHbIX NpaBun
npasoobnagaTento, yTpaTuBLLEMY KOHTPOMb Hah aKUWMAMMU, NPUXOLAUTCH OPUEH-
TUPOBATbLCA Ha NPaBua, YCTaHOBIIEHHbIe AN OCNapyBaHWA TakMUxX COENOK B cre-
LManbHOM 3aKoHe. 34eCb Ha NepBbiv MaH BbIXOAWT 3afaya 3awmTbl 4obpoco-
BECTHOW CTOPOHbI MO chenke. lNpencraBnseTcs, 410 Apyras CTOPOHa, NPOBepuB
NONHOMOYMSA NMOAMNMCABLUEN CTOPOHbI K Hanuyine of0OPEHNS CO CTOPOHbI aKLIU-
OHEpPOB, AOMXHa NpM3HaBaTbCca 4OOPOCOBECTHON. W BCe Xe Mbl nonaraem, 4To
ocrnapvBaHue CAENOK B CUJy HE3aKOHHOMO OTHYXAEHMA akumi TpebyeTt cneum-
anbHOro perynuposaHus. Bo-nepsbix, ¢ OpManbHOM TOYKWN 3peHmns npaBmna o0b
ocrnapuBaHnKM KPYMHbIX CAEMOK 1 COENOK C 3aUHTePeCcOBaHHOCTbIO PacnpoCTpaHa-
I0TCA Ha Cfly4aun, KOTAa HapyLlleH MMEHHO Nopsaok, yKa3aHHbIM B 3akoHe 006 AO,
TOrAa Kak BOMPOC NPUHAANEXHOCTU LieHHbIX Bymar peluaetcs Ha yposHe MK PO.
C 3TOM TOYKM 3PEHMs TONOCOBaHMe aKLMOHepa, ABMSAIOLErocs He3akoHHbIM Bfa-
LenbLeM akLui, He HapyLiaeT HopMbl 3akoHa 06 AO o nopsgke ofobpeHns cae-
NOK MW WHble ero nonoXxeHns. He3akoHHbIW BRagenel, NocpeacTBOM 3amnmncu no
cyeTy hopManbHO NerMTMMMPOBaH OCYLLECTBAATL CBOM MpaBa, M obLecTBo Mo-
XeT nonaratbCs Ha Takylo 3anncb. Bo-BTopbix, HEOOXOAMMO OnpeaennTb Clyyau
A,06POCOBECTHOCTV CTOPOHbI MMEHHO B 4aCTW NPUHALNEXHOCTN LEHHbIX Bymar,
a He Mo OTHOLWEHWIO K cobnofeHnio npasun ogobpeHns caenok. K npumepy, ecnm
CTOpPOHa Mo caenke ObINO OCBEAOMMEHA O HAMMYUW CMOPa B OTHOLLEHUU aKLIA
obujecTBa, ee Henb3a CYUTaTb A0OpPocoBecTHOM. K coxaneHuio, ocnapusaHue
COenoK octanocb abconoTHO HenpopaboTaHHbIM Ha ypoBHe MK PD, 4yTo 03Havaet
HeobXxoaAMMOCTb Pa3BUTUA 3TOM NpoLedypbl B 3akoHe 06 AO.

BbiBOAbI

13n0XeHHOe HM B KOe Mepe He MOXET pacCMaTpUBaTbCA Kak MCHeprbIBalo-
WK aHann3 BCex HOBOBBeAEHMN B 00NacTh perynmpoBaHms LeHHbIX Bymar Ha
yposHe K PO. Mbl HafieemMcs, 4TO MHTepeC K AaHHOW TEMATUKE B Hay4YHbIX Kpyrax
Byaet Tonbko pactu. Tem He MeHee HEOOXOAMMO NOABECTM XOTS Bbl MPOMEXYTOH -
HbI UTOT.

7 Cm., Hanpumep, noctaHoeneHue Mpesuanyma BAC PO ot 05.09.2006 Ne 4375/06 no aeny Ne A01-2497-2004-5/1405-2005-12;
noctaHosnexuss ®AC Mockosckoro okpyra ot 16.04.2010 Ne KI'-A40/1870-10-M no geny Ne A40-16629/08-57-120; ®AC Ypans-
ckoro okpyra ot 25.09.2007 Ne ®09-7811/07-C4 no geny Ne A50-11647/2006-I17.
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HOMMEHTAPUMN HOBOIO 3AKOHOAATE/IbCTBA

Ha TekyLmMin MOMEHT NPUXOAUTCA KOHCTaTMPOBaTh, YTO pedopma, K coxane-
HUIO, KOCHYNach ckopee GOpMbI, YeM CoAepXKaHus.

B MeTomoforM4eckoM MnaHe UCNPaBieHO HEeCKONbKO Cepbe3HblX MOrpeLlHo-
CTel, CBA3aHHbIX C pa3feneHneM pexrmMa LOKyMeHTapHbIX 1 6e3a0KyMeHTapHbIX
LeHHbIX Bymar: OTHbiHE AOKYMEHTapHble LieHHble Oymaru npuHagnexar mupy
Bellen, a 6e3okyMeHTapHble LeHHble Bymarn — mupy npas. bonee Toro, 6e3fo-
KYMEHTapHbIE LieHHble Bymary — caMoCTOATeNIbHOE 1 CAMOLIEHHOE ABMEeHME, a He
HENPUATHOE WCKITIOYEHNe 13 NpaBuna, CTaBsallee Nof yrpo3y BCe BEKOBble Hapa-
HoTKM B 001aCTV KNaccu4eckmx LeHHbIX Oymar. YAoCTomncs no3nTMBHOro npnsHa-
HUS U TaKow Cnocob nepefayn Npae Ha UMEHHYIO LieHHYIo OBymary, Kak TpaHcdepT.

AHanusmpysa nameHeHns B 0611acTM AOKYMEHTAPHbIX LEHHbIX Dymar, Hy>XHO OT-
MeTuTb, 4To B [K PO oTpakeHbl HapaboTku Kak cyaebHOWM, Tak U KOMMEPYeCckom
NPaKTUKK, YTO HEe MOXEeT He pagoBathb. [Mony4nnn passutne naen o AONyCTUMbIX
BO3paXeHMsX Mo LeHHbIM DyMaram, CyLLecTBOBaBLUME Ha YPOBHe cyaebHOM npak-
TMKN. MPUMEHUTENBHO K LLeCCUI LIeHHbIX Dymar 3akoHoaaTtenb npeanoYen He otka-
3bIBATbCA OT YKa3aHHOro cnocoba nepefayn Npas, XoTs YCTynka Npae WAEeT Bpaspe3
C MPUHLMNOM NyOAnYHOM JOCTOBEPHOCTW.

3akoHOo[aTeNlbHO 3akpensieHa npakTuka 00e3nBUXEeHUs LOKYMEeHTapHbIX Bbl-
MyCKOB LEHHbIX Bymar, mpu KOTOPOW BbIMYCKAETCA eAMHbIN CepTUMUKAT LEHHBIX
Bymar, nognexatimm obs3aTenbHOMy LEHTPan“3oBaHHOMY XpPaHeHUio, a caM yyeT
BflafesibLeB U HOMWHANbHbIX AepXaTenen Takmx LeHHbIX Oymar Bedercs B 3nek-
TPOHHOM BMAE NO cHeTaM Aeno. HecMOoTpsA Ha TO YTO yNOMAHYTbIe LieHHble Bymaru
hopManbHO ABASIOTCH AOKYMEHTAaPHbIMU, UX y4eT 1 060poT MaKCUManbHO npu-
BarxeHbl K 0e300KyMeHTapHbIM LLeHHbIM Bymaram.

K coxaneHuio, He yanocb YeTKO NPOBECTU pasnuyme Mexay ABYMS ABNEHNAMMN:
NPUHAANEXHOCTbIO NPEAbABUTENbCKOM LiIeHHOW Dymar n opmanbHon nerntmma-
umen no Hen. MHbIMM cnoBamu, He anddepeHLMpPOBaHbl 3aKOHHbIV Bnagenew, LeH-
HOM ByMaru 1 ee Npe3eHTaHT.

Cutyaums ¢ Oe3goKyMeHTapHbIMKU LeHHbIMKU Oymaramu BbIrMAAUT Ha AaHHbIV
MOMEHT Kyfa Honee cCNoXHOW, Hexenu ¢ AOKYMEHTapHbIMU.

C 0fIHOV CTOPOHbI, fla>ke HecCMOTpst Ha 06bEM OTe4eCTBEHHOro pbiHka 6e3no-
KYMEHTapHbIX LEeHHbIX Bymar, nux 4pe3Bbl4aniHylo pacnpocTtpaHeHHocTb, K PO
[10 NOCNeHero BpeMeHn ymMyapancs MrHopMpoBaTh AaHHoe asnexue. C BCTynne-
HUeM B cuny nameHeHnn B rnasy 7 MK PO cutyaumsa nsmernunacs. Nony4mnu 3a-
KpernneHne dyHAaMeHTanbHble Npasuna y4eta 1 obopoTa Takmx LeHHbIx bymar,
KOTOpble, NMpaBfa, CylLlecTBOBaAM [O 3TOr0 Ha YPOBHE CMeuManbHOro 3akoHa
1 MHbIX HOPMAaTMBHbIX MPaBOBbIX akTOB. C ApYyron CTOPOHbI, pechopmMa He cMorna
[laTb OTBETbl Ha PS4 BaXHeWLWMX BONPOCOB. Bo-nepsbix, TOYHO Tak Xe, Kak 3T0
NPOM30LLNO C AOKYMEHTapHbIMU LieHHbIMW OyMaramu, 3akoHofaTtenb He pasge-
nun aBe npobnembl: 0 peanbHOW NPUHAANEXHOCTM NpaBa No He3noKyMeHTapHOW
LieHHoM bymare 1 0 nuLe, KOTOPOoe NerMTMMMPOBAHO Ha MONy4YeHMe JONXKHOro No
Hen. Mo cyTn, ecv TONKOBaTb HOBeNNY opManbHO, 3aNnUCb O NPUHALNEXHOCTY
npaBa npuobpeTaeT abCTPakTHbIM XapakTep W He 3aBUCUT OT AeNCTBUTENbHOCTI
OCHOBAHMA, Y4TO HapyLluaeT obulee NPaBUIO O Kay3anbHOCTK CAENOK. Tenepb yxe
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cynebHoe ToNKoBaHWe [OMXHO ByaeT NpeaoTBpaTUTL npuaaHne 3anncamM camo-
CTOATENBHOTO 3Ha4eHnA. Bo-BTOPbIX, MPUXOANTCA KOHCTaTMPOBATb, YTO HOBbIE
fpaBunia O 3allMTe HapylweHHbIX Npas npasoobnagatenen, a Takxe o nocnen-
CTBUAX NCTPEOOBaHMS 6e3A0KYMEHTApHBIX LEHHbIX Bymar nopoxpgaloT 6osnbLe
BOMPOCOB, 4eM OTBETOB. B YacTHOCTY, B TekcTe MK PD He HaLWMOCh MecTa XoTs 6kl
MPVMEPHBIM OPUEHTUPAM ANS PeLleHna NPobiemM Co CMeLLeHeM akLMiA nyTem
WX IPOBNeHMs, yBENVYeHeM yCTaBHOrO KanuTana u, Kak cnefcTsue, Heobxoam-
MOCTbIO BO3BpaTa HEOCHOBATeNbHOMO 06OralleHNs, a paBHO BO3BpPaTa akLMii No-
CNe peopraHusaumm. Ciona xe CToUT NprbaBUTL U HEONPEAENEHHOCTb B BoOmnpoce
00 yCNOBMAX NPUMEHEHWA UHbIX CMOCOBOB 3aLLMUTBI npaBoobnafarenen, Takmx
Kak BYHAVKALMA 1 BOCCTAHOBNEHME KOPMOPATUBHOMO KOHTPONS. CKnaablBaeTcs
BMedaTnieHve (BO3MOXHO, NpeBpaTHoe), 4To 3aKoHomaTeNb MowWwen Mo nyTM Hau-
MEHbLLEro CONPOTMBNEHNS, 3aKPenB HaNPsIMyIo B 3aKOHE MNLLbL caMble 04eBUS-
Hbie nocTynarbl B 06nactu 6e300KyMeHTapHbIX LEeHHbIX Bymar, koTopble npusHa-
BannCb NPakTWKOW, B TOM Yncne cyaebHow. Mpu 3Tom Hambonee OCTpble BOMPOCHI
3alUMTbl NpaB NpaBoobnaaatenei paspeLueHns He MOy AN,

Bce v3noxeHHoe no3sonseT caenath BbIBOA, YTO B BAVXaiLIeM ByayLiem oxu-

AdTb PaMKankHOrO yNy4LIeHNA MONOXeHs BNafenbua LeHHbIX Gymar (kak npasu-
110, HBECTOpPA) HE CTOWT.

A. CEJIMBAHOBCKUU,
3amectutens 3aBegyrouero kageapori
npeanpuHNMaTenbckoro npasa
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