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ONEPATUBHBIV CYAEBHBIA KOHTPOJIb B YI'OJIOBHOM
CYJJOITPOU3BOJACTBE POCCHUHU: ®UKIIUA WA
KOHCTUTYHHOHHAS, IO CYTH, TAPAHTHUS?!
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Kpamxasn annomayun: 6 pabome na ocHO8e KOMRIEKCHOZ0 GHANUZA MEOPEMUYECKUX U NPUKNIAOusIX npobaem uc-
credylomes meHOeHYuu (hyHKYUOHUPOBAHUR ONEpamusHozo cyoebHo20 KOHMPONA 8 Y20108HOM CYOONpOU3Eodcmee
Poccuu. B umoze obocHosan evigod 0 mom, 4mo éedenue onepamusHozo cyoebHoz0 KOHMPOIA, NO Cymil, He NPUselo
K Cmanoenenuio 0annol gopmet cyoebHoll sauumsl KAk peanbHol npOYeccyansiou 2apanmuu.

Annotation: work on the basis of the complex analysis of theoretical and applied problems exposes the tendencies of
Junctioning of the operative judicial control in a criminal law procedure of Russia. Therefore, it has been concluded
that the enactment of the efficient judicial control did not result in the establishment of a judicial remedy in the form
of an operational procedural guarantee.

Kniouessie cnosa: onepamugnbiii cyoebHbl KOHMPOIb, MEPLI NPOYECCYyalbHO20 NPUHYICOeHUs, Xodamaticmsa cieo-
CMBEHKBIX 0P2anos, npedmem u npedensl NPogepKu cyod.

Key words: efficient judicial control; coercive measures; petitions by organs of inquiry; object and limits of the court

review.

IIpenmerom 3TO# cTaThH B PHHIIMIIE HE SBIAIOTCA
BOIIPOCHI 0 XapakTepe AeATeNbHOCTH Cy/ia, pealusye-
MO B paMKax ONEpaTHBHOro cyaeGHOro KOHTPOJIs
(ct. 108, 125, 165 VIIK P®), oTpacneBoi npuHaj-
JNEXHOCTH JIAHHOIO MHCTUTYTa, €ro Iejd, 3ajadax,
COOTHOIIEHAH C MPOKYPOPCKHM HaazopoM. Kaxmsri
M3 3THX BONPOCOB JOCTATOYHO OOCYXK/IEH M pelieH
B TEOPHH POCCHHCKOr0 YroJIOBHO-IPOLECCYAIbHOIO
npasa. [lepMaHeHTHO € BO3HMKAIONIME JUCKYCCHH
NPEHMYNIECTBEHHO BhI3BaHBI JHO0 THYHOH 3aMHTE-
PECOBAHHOCTBIO OT/ICIBHBIX HCCHIEA0BaTE/ICH B MOJ-
FOTOBKE Pa3IMYHOro poja crareif, MOHOrpadui, no-
cobuit, mn60 W3BECTHON HEOOXOIUMOCTEIO “HOBOTO”
000CHOBaHHS TEX MM MHBIX IOJIOKEHHH B paMKax
NOATOTOBIEHHBIX auccepranmi. Ilpeamer naHHOMK
paboThl MMEeT MpPHUKIAJHOe 3HAYEHHE W OIpesens-
ercs €€ OCHOBHOM TMIIOTE30M: B CHIY psija NpHYMH
OIepaTHBHBLIH Cy1eOHbIH KOHTPOIb, QYHKIMOHHPYIO-
mui B YrolnoBHOM cynompousBoacTBe Poccun, He
COCTOAJICA, BO BCAKOM Cliy4yae B Buzie TOH 3 dexTus-
HOM MponeccyanbHON rapaHTHH, KOTOpas CTaBHJIACh
nepeji HEM B NPeJIBEPUH I'PAXYIIAX pedopm.

B coorserctBuu ¢ Konuenuwmeir cymeGHOM pe-
¢popmer B PO (1991 r.) ognoli U3 Haubolee BeCOMBIX
rapaHTHil obecnedeHus MpaB U cBOOON IMYHOCTH
B pedopmupylomEeMcs yrolioBHOM CYJOIPOH3BOJI-

! Pa6ora moaroToBneHa NpH COASHCTBHH HAy4HO-HCCIIENOBA-
Tensckoro rpanta Ne 10-04-0012 ®onjga nayuHBIX HCCIEI0BaA-
aui I'V-BUID “Yaurems — yuenuxn™ 2010-2011 rr.

2 Mpodeccop HamuoHampHOro HCECHEHOBATENLCKOTO YHHBED-
cuteta — Bricmas mkona sxonomukn (H. Hosropoz), noxrop
opunugeckux Hayk (E-mail: kovtunnnov@mail.ru; mo6.
Ten.: 8-905-661-85-73).
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ctBe Poccum Obll 3asBlIEH MMEHHO ONEPaTHBHBIN
cyneOHbINH KOHTPOIb 3a JEHCTBHAMH H pPelICHHAMU
CII€JICTBEHHBIX OPraHOB W TIPOKYpPOpa, OrpaHH4H-
BAOIMMH 1paBa U cBoOOBI rpaxkiad. B HopMaTHB-
HOM IUIaHe 3Ta ujied B nenom O6sia peanusosana. Ilo
Hopmam YIIK P® unctutyT cynebGHOro KoHTpOIs,
(byHKIMOHMpYIOMHI Ha HocyaeOHOM 3Tane, BOILIO-
THJICS B 9ETHIPE (OTHOCHTENILHO) CAMOCTOATE/ILHEIE
nponeccyanbHsie Gopmsel, BKIOYan B cebs:

1) cynebGHEIi KOHTPOIL 3aKOHHOCTH U 000CHOBaH-
HOCTH TIPUMEHEHUs K OOBHMHAEeMEIM (mOJ03peBac-
MBIM) Mep TPOLECCYalbHOro MPHHYXIEHHS (Tpo-
neccyansHo# (opmoi peanm3anMH HaHHOIO BHA
KOHTpoNs sBnsgioTcs HopMal cT. 108 YIIK);

2) cyneOHBIH KOHTPOJIb 3aKOHHOCTH H 000CHOBaH-
HOCTH NponecCyanbHLIX PENIeHHi | JeHCTBHI cien-
CTBEHHBIX OPraHOB M IIPOKYPOpPa, OrpaHUYHBAIOIIHX
MHTEPECHI, KOHCTHTYIIHOHHBIE TpaBa H cBOOO B! THY-
HOCTH B YrOJIOBHOM Iporecce (3T0T B cynebHoro
KOHTpONs peanusyercs no mpaBuiam cr. 125 YIIK);

3) cynebuBIH KOHTPOIb 3aKOHHOCTH H 00OCHO-
BaHHOCTH OCYIIECTBICHHS CIEJICTBEHHBIX IeHCTBUIA,
OrpaHHYMBAIOUX KOHCTUTYIIMOHHBIE NMpaBa U CBO-
6o1b1 THYHOCTH (DpoueccyansHoi Gopmoii peanusa-
I[MH 3TOr0 BH/1a KOHTPOJS ABJIAIOTCH HOPMBI CT. 165
VIIK);

4) cyneGHbIH KOHTPOIb 3aKOHHOCTH H 060CHOBaH-
HOCTH BO30YIKJICHUS YrOJIOBHOIO J€ja B OTHOIIEHUH
CHEeNHAIbHBIX CYOBEKTOB YTOJIOBHOI'O CyAOTPOM3-
BozcTBa PoccHH, MX MPHBICYCHHA B Ka4ecTBE OOBH-
HSEMBIX, IPUMEHEHHsI K HUM MEp IPOIecCyalbHOro
upunyxenus (bopmol peanu3alun JaHHOTO BHAA
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KOHTPOIA B OCHOBHOM BBICTYNAllH HOPMHEI CT. 448
VIIK)®.

[Tpennonaranock, YT0 HE3aBHCHMas CUCTEMA Cy-
ne6GHO¥ MpOBEepKH, OCHOBAHHAS HA NPHHIHITHAIBHO
OTJIMYHBIX OT MPOKYPOPCKOro HAA30pa HIIM BEAOM-
CTBEHHOTO MPOLECCYaNbHOTO KOHTPOJIA Havanax, co
BpeMeHeM ABHT cebs B Bue 3phexTHBHOH U KOHCTH-
TYLHOHHO#W rapaHTHH OT MPOU3BOJILHOCTH JEHCTBHI
HJIY PEIeHHWH OpPraHoB yroJIOBHOTO NMpEC/IeI0BaHus,
peansHO ofecnednT mpaBa W CBOGOJBI JIMYHOCTH B
yrojsosHom mnpouecce. O ToOM, YTO MPEANOCHUIKH K
noo0HO#H mocTaHoOBKE Bompoca ObUIH, CBHJIETEINb-
CTBYIOT O(pHIHANbHEIE JaHHBIE, COTJIACHO KOTOPHIM
B [lepBBIe Mecs1nl AelicTBrAs HopM YIIK P® (2001 r.)
3HAYUTENBHO COKPATHIIOCH KOJIMYECTBO XOJAaTalCTB
CIIC/ICTBEHHBIX OPraHOB O NPUMEHEHWH K OOBHHse-
MbIM (T0I03peBaeMBIM) TAaKOH MEpHl IPECeYCHHA,
KaKk 3akmouenue noj crpaxy (cr. 108 VIIK P®D).
CnencTBeHHBIE OPraHkl M NPOKYPOphI, HE YCBOMB
ele BBEIEHHBIX HOBEIUI, KaK Gbl IPHCMATPUBAINCE
K HOBBIM ITOJIHOMOYHAM CY/1a, CYTH IPEIbABIAEMBIX
TpeboBanuii, MPHHIMITHAIEHOCTH HTOTOBBIX pelre-
HHH cyna, MPHHUMAEMBIX B paMKaxX TOW HWJIH HHOH
(dopmel koHTpOIA. OIHAKO BEChbMa CKOPO H KOIHYe-
CTBEHHBIC, M Ka4eCTBEHHBIE TOKA3aTelH, KaK CBH/E-
TENbCTBYET CTATHCTHKA, BEPHYIHCH B JOCTATOYHO
NPUBLIYHOE PYCI0, HACTOPOKEHHOCTh OTHOCHTEINh-
HO HOBBEIX TMOJHOMOuWii cyna Geccremno mcgesina,
NPAMEHEHHE MEp IPOIECcCYalbHOr0 TPHHYX/CHHS
cTano 0ObIIeHHOH PYTHHOMN CIIEACTBEHHBIX OPraHoB.

MO3KHO BO3paKaTh 110 CYTH YKa3aHHBIX BHIBOJIOB,
HO, KOrja W3 aHaM3a O(MHIHAIBHBIX CTATHCTHYE-
CKMX JIaHHBIX CIIEyeT, 4TO B HACTOAINEE BpeMs
CylaMH IIOJOXHTEIbHO YIOoBieTBOpsAeTcs 10 94%
XO0JaTalCTB CIEICTBEHHLIX OPraHOB O NMPHMEHEHHH
K 0OBHHSEMOMY MepbI Mpece4eHHs B BHIE 3aKIIO-
genus noz crpaxy?; o 98,8% xomaraiicTs o mpo-
H3BOJICTBE OCMOTpa, 0OBICKA, BRIEMKH B IKHITHINE;
95,5% xopmaTalCTB O MPOU3BOACTBE BRIEMKH Ipeji-
METOB M JOKYMEHTOB, cojepxkamux UHopmanuio
0 BKJajax W cdeTax B 0aHKaX W MHBIX KPEAHTHBIX
opraHuzamuax; 95,5% xonaTalicTB 0 KOHTpOINE H 3a-
UCH TejleOHHBIX W WHBIX NEeperoBopoB uiu 93,5%

3 Dtor BAA Cyne6GHOTO KOHTPOJISA, MO CYTH, YTPATHI CBOE HA3HA-
genue ¢ BHecenneM B YIIK P® 3axoHOmarelnbHEIX HOBENN OT
25 nexabps 2008 r. (cm.: Qepepansubii 3akoH «0O BHECEHHM
H3MEHEHHWH B OTNe/bHEIE 3aKOHOAATENbHEIE aKThl PoccHiickoii
@epepanuu B cBa3u ¢ patnduxanmeit Konpenumn Opranusa-
muu O6senuuenssix Hauuil npotus xoppynuu ot 31 oxrab-
pa 2003 r. n Konsennuu 06 yronoBHO# OTBETCTBEHHOCTH 3a
koppynuHio ot 27 supaps 1999 r. u npunstuem Oegepansaoro
3akoHa “O npoTHBOAEHCTBHM Xoppynuuu”» or 25 ngexabps
2008 r. // Pocc. ras. 2008. 30 gex.).

* Cm.: Mypamosea H.I'. 3akounocTh cyne6HOrO KOHTpONS: Opo-
Leayphl H HCIONHEeHHe pemennii // Yronosrsii nponecc. 2005,
Ne 12. C. 18.
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XOIaTalCTB O HAJIOXKEHHUH apecTa Ha KOPPeCIoH/IeH-
LIMIO ¥ €€ OCMOTPE M BEIEMKE B YUPEX/AEHUAX CBA3M®,

HEBOJIbHO HAIPpAINIHWBAIOTCA BBEIBOABI O TOM, 9TO!:

1mbo cneacTBeHHbIe opradsl Poccuu HakoHel Ha-
yUHWIHCh cOOMpaTh U MPEJACTABIATH B CYJ HCYEPIIhI-
BaOIIHe ¥ 0Ee3yCNOBHO JICTHTHMHBIC JaHHbIE, KOTO-
phi€ C JOCTOBEPHOCTHIO MOATBEPKAAIOT 3aKOHHOCTh
# 000CHOBaHHOCTh BHECEHHOI'0 MMM XOJaTaicTBa,

NOANEXAUIEr0 paspenieHuI0 1Mo HTOraM KOHTPOJIA,

Jub0 CyJa aKTHBHO BKIIOYHIICS B olmee aeno
60pBOBI C IPECTYIMHOCTBIO, INTAMITYs paspelieHus Ha
NpHMEHEHHEe Mep MPOIECCyalbHOT0 NPHHYXKICHHS,
HE ABNAA NPH 3TOM HHU JODKHOH NPHHIHMITHAIBHO-
CTH, HM HE3aBHCHMOCTH B IIPOBEPKE H OLIEHKE mpe/i-
CTABJIEHHBIX CTOPOHAMM MAaTEPUANOB (JaHHbIX).

Bepurcs, Gesycnoro, B mepoe. Ho xornda, x
npuMepy, aHanu3upyens opuIHanbHble JaHHbIE O
KONTMYeCcTBe AeHCTBUH HIIH pPelIeHui cleICTBeHHBIX
OpraHoB, KOTOPHIE€ MPH3HAIOTCS HE3AKOHHBIMH MITH
He0OOCHOBaHHBIMM MO JXanmobaM 3aWHTEpecOBaH-
HBIX JTHI[ B opszke cT. 125 VITK P®°, umm nannsie
0 KOJIMYECTBE YrOJIOBHBIX €N, BO3BPAMEHHBIX H3
cy/a mpokypopy (1o cyTH, Ha JONMOJIHATENLHOE pac-
cnenosanue; cr. 237 YIIK), HeBoibHO 3ajaemibes
BOIPOCAaMH: HANpPHMED, KyJa, TEPAIOTCA CTONb O4e-
BU/IHBIE YMEHHSA CJICIACTBEHHBIX OPraHOB, KOTOpLIE
Tak yOeAuTeNbHO SBIAIOT ce0s Mpy aHalmu3e UTOIOB
peanusanuu Ha3BaHHBIX (opM cyie6HOr0 KOHTPOILA;
CTall ¥ ONEpaTHBHBIA CyHeOHBIH KOHTPOIb pealb-
HO#H mpoueccyanbHOM rapanTuei obecneuenus npas
¥ cB0o0OJ YYaCTHHKOB Ipolecca Hiu 3To He Ooisee
yeM (puKUHSA, KOTOpas Oolblue JeKnapupyercs, 4eM
peansHO QYHKIHOHHPYET?

OTBeTHl HAa 3TH BONIPOCHI OTYACTH M3BecTHH. OHHU
KaK B CyTH npobnem, KOTOpbie CO BpEMEHEeM SBHIIA
NpaKkTHKa QYHKIMOHAPOBAHHA CYe0HOro KOHTPOJIS
B POCCHICKOM YTOIIOBHOM MpoOIecce, Tak ¥ B 00b-
€KTHBHOH ONEHKe ASHCTBHM M HTOrOBBIX pEelIeHHH
CyZia IPHMEHHUTENBHO K TOH WIH HHOH Qopme mpo-
BEPKH. Y3IOBBIMH M3 3THX Ipobiem mpexie Bcero
ABIIAIOTCA Te, KOTOpHIE CBA3aHEI ¢ OykBanhHO Ha-
BA3AHHOW POCCHHMCKOH YTro0JIOBHO-IIPOLECCYANbHOM
JAOKTPHHE M CyAeOHO-CleICTBEHHON MpaKTHKe Mpo-
GremMo¥ “BHYTpEHHEr0 NMpeApelIeHus CyI0M BOTIPO-
ca 0 BUHOBHOCTH OOBHHEMOro” W C HapacTaromeit
dopmanm3zaimeii JEACTBHH M MTOTOBHIX pEIICHUIA

5 Cm.: Kypuenxo B.H. CyneGHuiil KOHTPONB 38 MPOH3BOJACTBOM
OT/IeNTbHBIX CHENCTBEHHEBIX AeicTBmii // Yromoeusil mponece.
2007. Ne 3. C. 43.

5 OthunuansHEIe JaEHEe yKassBaoT Ha 20% nono6HRIX pemre-
uuit. OHAaKo MO OaHHEIM pANa HCCleJoBaTeNcii 2TH JaHHEE
moryt cocrasaate no 40% (cm.: HApyes P.B., Kosmyn H.H.
[Ipaxtuka ¢yHKIHOHMpOBaHHA CyAeGHOTrO KOHTpONA, peaH-
syemoro B nopaake crate 125 YIIK P® // VronosHsiii npo-
necc. 2007. Ne 11. C. 22-37; 2007. Ne 12. C. 22-29).




Cyla, B paMKaX TOH Wi HHOH ()OPMBI ONepaTHBHOM
IIPOBEPKH HUBEIUPYIOUIEH Ha3HAYEHUE TaHHOH (op-
MEI CyIeOHOM 3aIHUTHI.

1. “IIpo6aema” BHYTpeHHero npeapemieHAs
cyaeii. Eme U 5. ®oitanukuii B KauecTBe OCHOBHOH
npobieMsl cy1e0HOH GopMBI TpeaHns Cyay CTaBHII
(B cBOE BpemMs) Bompoc O (GaKTHIECKOH Ipeapenien-
HOCTH CYJIOM BOIIpOCA O BUHOBHOCTH OOBHHAEMOIO B
TOH CHTyallWH, KOTa pelieHHe 0 Ha3HaYyeHuH cynel-
HOTO0 3aCelaHHs U PACCMOTPEHHE Jiejia M0 CYIIECTBY
OCYLIECTBJAIOTCS OJHUM M TEM K€ COCTABOM CyJa.
CyTts npobnemst npH 3ToM (SK00BI) 3aKiiogaeTcs B
TOM, 9TO IIPH HONOXKHTEIFHOM PEIIEHHH BOIpOCa
0 JIOCTaTOYHOCTH OCHOBAHHH A Ipeaanus obBu-
HAEMOI0 CyAy NOCHEJHHMH ABIACTCS HEepel CYIOM,
paspelanumm A0 M0 CYyLIIECTBY, YK€ ¢ H3BECTHOM
JI07IeH MOJO3PEeHHs, OCYX/IAECHHBIM €CJId He IOpHIH-
9eCKH, TO BO MHOroM ncuxosormyecku’. Coorser-
CTBEHHO, HTOTOBbIE PEIIEHHS, BHIHECEHHBIC CY/IOM C
3JIeMEHTaMHi 1MoI00HOr0 NpeapeleHns, a priori He
COOTBETCTBYIOT TpeOOBaHUSIM 3aKOHHOCTH W NOJIe-
xat GesycnoBHol ormene®.

OcHoBHBIE TPaHU 3TO Mpo6iieMbl BeChMa CKOPO
nposBHIN cebs B NMpakTHKE OCYNIECTBIICHHS Onepa-
THUBHBIX Cyae0HO-KOHTPOIBHEIX TIPOH3BOJICTB, BBE-
JICHHBIX B YTOJIOBHOE Cyaompou3BoicTBo Poccuu.
IMosicauM: kaxkaas W3 HA3BaHHEIX (OPM KOHTPOIA
umeer obmmii MpeAMeT W NpeAens MCCIeIOBaHUS
Cyna. B KOHEYHOM HTOre MMEHHO IIPOLECCYabHbIE
JEHCTBYS HIIM pEIIEHAs, 0ObEKTHBHPOBAHHEIE B BUJIE
xoparaiicts (c1. 108, 165 VIIK) mnn xano® ygact-
HuKOB mpounecca (cr. 125 VIIK), npeacraBleHHBIX
B CyJ, BEICTYNAIOT B KaY€CTBE MPEAMETA HENOCPE/-
CTBEHHOH NPOBEPKHM U OLIEHKH cyia. B cBolo ouepep,
npejensl cynebHOro HCCnenoBaHus NpeanoaarawoT,
BO-IICPBBIX, POBEPKY H ONEHKY CyI0M CoOmoneHus
BCEH CHCTEMBI HOPM, MPE3IOMHPYIOIIMX 3aKOHHBIM
BBIHECEHHE TOT0 HJIM MHOTO pemenHus (CoBepuieHue
IIPOLIECCYaNBHOTO JEHCTBHA), BO-BTOPBIX, OLIEHKY
taxTHyeckoi 060CHOBAHHOCTH TAKOTO PELICHHA.

Mexnay Ttem aHamu3 (paspelleHHBIX) cyjebHO-
KOHTPOJBHLIX TPOH3BOACTE yKa3blBaeT Ha TO, 9YTO
CYZIbH, TIO CYTH, YKJIOHSIOTCH OT KPHTEPHEB 10/100-
HOH OIIEHKH, HE HCCIeAyloT (aKTHYeCKHX OCHOBa-
HHH, II0JIOXEHHBIX B OCHOBY TOr0 HJIH MHOI'O XOjJa-
TaificTBa, BHECEHHOTO B CyZA, ()OPMajJBHO CIEAYIOT
JOBOJAM CIIEJCTBEHHBIX OpraHoB, He GdopMHUpPYsa
CBOEro yOeKIAeHUs O ACHCTBUTENBHBIX 00CTOATEb-

" Cm.: Qotnuykuii H.A. Kypc yronoBHOTO cyIonpoH3BOACTEa.
T. 2, CII6., 1996. C. 405.

8 Cm.: fugpman M.JI. Tlpenanue cyay B COBETCKOM YIOJOBHOM
npouecce // Cos. roc. u npaso, 1958. Ne 2. C. 56; Jlykawe-
euy B.3. I'apautnu npap oOBHHSEMOro B CTaJMH NpelaHus
cymy. JL., 1966.

KOBTVYH

cTBax cnopa. Bo MHOromM npu4YHHbI JaHHOT'O MOI0XKE-
HHA J1€J] — UMEHHO B HaBsA3aHHOH TEOPHHM M IPAKTHKE
yroloBHOro cyznomnpousBojactea Poccuu mpobneme
NpEePEeNIEHHOCTH BHYTpPEHHEro yOexiaeHus cynuei
Npu uccrenoBaHud (aKTHYECKOH CTOPOHBI Ipej-
craBleHHbIX MaTepuanos. [Ipu atom Hu Koncrury-
umonHEH Cyn P®, nu Bepxopssiid Cyn PO we Mmoryt
OJIHO3HAYHO OMNPEAEIMTHCH B CYTH JAHHOH mpobie-
MBI, SBIAS OTIHYHBIE MOJXOJbl K €€ Pa3perieHHo.

B nocranopnenun ot 14 suBaps 2000 r. Konctu-
TynuonHblH Cyn PO, B 4acTHOCTH, yKa3bIBaeT, 4TO
Cyl B XOJie JIEATEILHOCTH, CBA3aHHOHW C peanu3a-
uMel MOJHOMOYHH cyneGHOro KOHTpPOIS, Tpexie
BCEro J0JIKeH BO3/IePAKHMBATHCH OT YyTBepKIeHHH
0 NOCTATOYHOCTH OCHOBAHHH MOX03peBATH KOH-
KPETHOE JIMII0 B COBEPIIEHHMH MPECTYIUICHHS U OT

dopmynupoBanus o6BHHEHH’,

B onpenenennn or 14 agekabps 2004 r.'%, Kou-
crutynuonnasnii Cyn P®, HanpoTHB, yKa3bsIBaeT, 4TO
AJITOPHTM KOHTPOJIA MPEIonaraeT Henocpe/ICTBEH-
HYIO [POBEPKY H OLEHKY CyJOM [AOCTATOYHOCTH
npeCTaBJeHHLIX NPOKYPOPOM JaHHBIX, HE0OX0-
JQMMBIX Ui BO3OYXK/IeHHsA YrOJOBHOIO Jiefa, Npaso-
MEPHOCTH BBIBOJOB O HAJIMYHMH JUISA ITOI'0 OCHOBAHHUH
7 BBIHECCHMA 3aKIIOYEHUSA O HAJNUYHHU B JECHCTBUAX
ocoboro cyOmexTa yrojoBHOrO Cy/AONPOH3BOJCTBA
IIPH3HAKOB NPECTYIICHHUA.

Ha namr B3rnsa, HMEHHO B CYTH NOCJEJHEr0 aKTa
M3J103KE€HA B3BECLICHHAA H IPABHIIbHAA TTO3HLIKSA, [IPH-
9€M H3HAYaJbHO COOTBETCTBYION[aA Ha3HaA4YECHHIO
HHCTHTYTa OIEPATHBHOTO CyJAeOHOro KOHTPOJ.
He ynuBuTensHo, 94T0 OHA NPAaKTHYECKH JIOCIOBHO
6n1na BocnpuHaTa CynebHo# Koanerui 1no yroaos-
HEIM fenaM BepxoBroro Cyna P® B onpeneneHHn
ot 30 uions 2005 r.

Onnako MCTHHHOCTH 3TOH MO3MLHHM ONpPOBEpra-
eTCs CIEAYIONUM CYXKACHUEM, IPUBEICHHLIM B TOM
ke onpenenennu Bepxosuoro Cysua P®. Byksansno
4epes aBa ab63ama Koyuterus pe3soMupyer: Ha CTaJini
Ja4H 3aKII0YEHAA O HAIMYHH IPA3HAKOB IPECTYILIE-
HHA B IeHCTBUAX cyOBbeKTa, yka3zaHHoro B 4. 1 ¢t. 447
VIIK, cyn He BHnpaBe HpeApeiiaTh T€ BOIPOCHI,
KOTOpBI€ MOT'YT OBITH IPeAMETOM CyAeOHONH OLIEHKH

? Cm.: nocranosnenue Koncrurynuonnoro Cyna P® or 14 aupa-
p# 2000 r. mo peny “O NpoBepKe KOHCTHTYIHOHHOCTH OTAE/b-
ueix nonoxenuit YIIK PCOCP, perynupylomux MoaHOMOYHA
cyna 1o Bo3BYXIEeHHIO YNOJOBHOIO Jefa, B CBA3H C xkanoboii
rpaxpanku M.I1. CvapHoBoil # 3anmpocom Bepxosroro Cyna
P®” // Bectunk Koncruryunonsnoro Cyna P®. 2000. Ne 2.

19 Cm.: onpegenenne Koncruryumonsoro Cyna P® or 14 ge-
kabpsa 2004 r. “ITo wanobe rpaxnanvaa ['puropsanma P.A. na
HApyIIeHHEe ero KOHCTHTYIHOHHLIX NPaB MONOKEHHAMA 4. 3 H
4 ct. 448 VIIK P®” // Bectuuk Korcruryumonnoro Cyna PO.
2005. Ne 2. C. 81.
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MOCHEAYIOIIHX PEeINeHHii OPraHoB NpeABapuTeIbHO-
ro paccnenopanus 1ubo npeaMeTom cyaebHOTO pas-
buparenscTBa 1Mo cymecrBy. CoOTBETCTBEHHO, Ha
JIAHHOH CTajiM¥ B KOMIIETEHIMIO CyaeOHOM BIacTH
He BXOJAMT B TOM YHCIIE ONEHKA /I0KA3aTeJdbCTR.
Bompockl oLeHK# JIOCTOBEPHOCTH M JAOCTATOYHOCTH
JIOKa3aTeNnbCTB MOUICKAT PaspenIeHuIo NpH pacclie-
JIOBAHMH ¥ PAaCCMOTPEHHH Jielia B Cy/e.

Kak Buanm, B ogHOM ab3aie ot cyja, peain3yio-
IEero NpoueaAypy KOHTpos, mpsimo Tpebyrwor mpo-
BEPKH M OLEHKH JOCTATOYHOCTH IPEACTaBICHHBIX
B CyA HNAaHHBIX, HEOOXONHMBIX JUIf 3aKOHHOTO H
000CHOBAHHOTO PaspelICHMs CIopa MO CYIIECTBY.
B cnemyromem aG3ane Ta ke cynebHas koiuierus
KaTErOpHYeCKH 3arpeniaeT Cyay BXOIUTh B OLEHKY
JOCTaTOYHOCTH JI0KA3aTeNIbCTB, MPEACTABICHHBIX
cTopoHaMH, H00 3T0 (AK006EI) CBA3aHO C NMpeApemao-
IIMMH BBIBOJIAMH 110 TE€M BOMpPOCaM, KOTOpPbIE MOA-
JIeXAT Pa3spelieHHI0 B CTaJMM NPEIBapUTENIBHOrO
paccieioBaHUA WIH IPH PACCMOTPEHUH JieNa 1o Cy-
mecTBy. Kak cienyer noHumars nonobHoe pa3aBoe-
HHE, eCTECTBEHHO, He MMOACHAeTCA. B cooTBeTcTBHH C
JBOHCTBEHHOCTBIO YKA3aHHBIX BBIBOJIOB B OCHOBHOM
CK/IafbIBAETCH M TIPAKTHKA ONIEPATHBHOIO CY/1e6HOr0
KOHTPOIA.

Ocmaennn be3 usmenenun 3axniovenue Apsamac-
ck020 20podckozo cyoa Hudicezopodckoiui obracmu o
Hanuvuu 6 oeticmeusx b. — ciedoeamens cnedcmeen-
Hoeo omodena npu OB[] 2. Apzamaca — npu3Hakos
npecmynnenul, npedycmompennulx n/n. “a, 6, 8",
y. 3em. 286, u. 4cm. 111, 4. 2 em. 302, u. I ecm. 286,
y. 3 em. 303 VK P®, xaccayuonuas uHcmanyus 6
mom wucne ykasana: “Kax euono usz mamepuanos
Oena, cydy Owiniu npedcmaenenst docmamoumsie
mamepuanvt 013 ebiHecenusa 000CHO8AHHO20 3a-
KNIOYEHUA,; CCHUIKA HA MU MAMEPUansbl Cooepicum
Heobxoo0umble OCHOBAKUA ONA 6LIBO0A O HANUYUU 8
delicmeusnx cnedosamensn b. npusnaxoe ykazawubix
npecmynnenui "',

Taxum obpa3om, KaccalHOHHAS WHCTAHIIUA CUH-
TaeT NMPaBOMEPHBEIM MCCII€JJOBAHHE CYJOM BOIIpoca
0 JOCTATOYHOCTH IIPEINCTABIEHHBIX MATEPHAJIOB,
CBHJIETEIBCTBYIOIMX O HAJIMYHH B HEHCTBHAX OCO-
6oro cybbexTa MpU3HAKOB WHKPHMHUHHPYEMOro €My
npecrynnesus (cr. 448 YIIK). Onnako Ha3BaHHBIH
(oTMeTHM, BIOJHE pa3jiesieMblii HaMH) BBIBOJl HE
MEHee YaCTO MepPEeuepPKHBAETCH PEIIEHHAMH TOH iKe
MHCTAHIIHH, B KOTOPBIX COJEPXKMTCS KaTeropuue-
CKMH 3allpeT Ha MCCIEOBAaHHE B CYIE€ HOCTATOYHO-
CTH NPEACTABICHHBIX JIAHHAIX.

Ocmaenas 6e3 usmenenusn 3axnovenue Huocezo-
poockozo pationHozo cyda 2. H. Hoezopooa o nHanu-

I Cm.: Kaccaunonnoe onpeaenenne or 14 mapra 2006 r. / Ap-
xuB Huxeropoznckoro obnactHoro cyna.
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yuu 6 delicmeusax adgokama Jl. npusnakoe npecmyn-
nenus, npeoycmompennulx 4. 3 cm. 159, u. 4 cm. 33,
. I em. 291 VK P®, xaccayuonnas uHcmanyus,
yacmuocmu, ykazana: “Qwuubounsl 00800wl Kacca-
YyuonHoU canobvl 0 Mmom, Ymo 00800bl, UINOICEH-
Hble 8 3aKNIOYeHUU, He NoOKpenaeHvl KaKumu-1ubo
Oookazamenscmeamu. Cyd ne enpage 8 OaHHOU
cmaouu oasams UM OYEHKY, MAK KAK OaHHble Oel-
cmeusi cyoa 803IMONCHbBI MOALKO NPU PACCMOMPEHUU
Y201108H020 0ena no cywecmey 60 epems cyoebnozo
cnedcmeusn 2.

B ToM ke ABYyCMBICIEHHOM KOHTEKCTE MPAKTUKON
pelraeTcs BONPOC, CBA3aHHBIH C OLIEHKOH Ka4yecTna
JI0Ka3aTeNbCTB, MPEJACTABIEHHBIX CTOPOHAMH B CYJ
B oOocHOBaHHE CBOMX yTBepxkaeHui. [IpmHIHIH-
JIbHBIM TIPH 3TOM 0Ka3aJICA BOIPOC O BO3MOMXHOCTH
NPOBEPKH M OIEHKH CYJOM JAONMYCTHMOCTH [pel-
CTaBIEHHBIX CTOpOHAaMHu JaHHBIX. IlpuBesem Heko-
TOpbIE H3 CyIeOHBIX peIIeHHH, Iie 3TOT BOIPOC CTAl
MPEIMETOM IIPOBEPKH M OLIEHKH CY/a.

Cyoebnas xonnezus no yzonoeénwwim oeram Bep-
xoenozo Cyda P® paccmompena kaccayuoHHyio
acanoby aosoxama K. na 3axnovenue Koanezuu u3
mpex cyoeii Bepxosnozo Cyoa Pecnybauxu Teiea, no
KOMOpOMY OGHO 3aKRIOYeHUue 0 Hanuiuu 6 oelucmeu-
ax M. npusnaxoe npecmynnenuii, npedycMompeHHbiX
y. 2 cm. 318, cm. 319 VK P®.

Ilposepus mamepuanvt dena, Cyoebnasn xonrnezusn
Bepxoenozo Cyda P® naxodum 3axnrouenue 3aKoH-
HbiM u obocnoeannwim. Kax ycmanoeneno, 6 nome-
wenuu 3akoHooamenvrozo cobpawnus M. npumenun
Hacunue k O., 8bICKA3bIBAT 8 OMHOUEHUU €20 Y2PO-
3b. IIpu makux obcmosamenscmeax 6b1600b1 cyoa o
Hanuduu @ oelicmeuax M. npusnakoe npecmynnexui
asnaomen obocrosannvimu. Konneausa uz mpex cyoei
npu 3moM He enpase 0asamb OUEHKY 0OnyCmuMo-
cmu U 00CmMoGepHOCmu 00KaA3amenbems, mak Kax
MO He 6X00UM 8 ee KOMNEMEHYUIo, YCMAHOBNIEHHYIO

Y20N08HO-NPOYECCYANbHHIM 3aKOHOM ">,

[IpuBeieHHOE pELICHHE HE MOXKET ObITh MpH3HA-
HO HH OGDCHOBEHHI:IM, HH OTBEYaKIIHM norpeﬁ-
HOoCTAM oOecrieueHus IpaB JHYHOCTH. O‘ISBHJIHO,
4TO KaK CYXJICHHA CTOPOH, OGOCHOBHBBIOIIJKX CBOH
NPpHTA3aHNA, TAK U WTOrOBRIC BBIBOIbLI CyJAa, HNpH-
HATBIC MO HTOraM KOHTPOJHA, HC MOIYT OBITE OC-
HOBaHBI Ha HEOONMYCTHMBIX CpPEACTBaX MOKa3bliBa-
HEs (noxasarenscrax). OcHOBaHuA g 1M000HO-
ro BeIBOAa mpeaycMmorpeHsl B HopMmax cT. 50 Kou-

12 Cm.: Kaccanmousoe onpenenenue or 1 cewrsbps 2006 r. //
Apxus Huxeropoackoro obnactaoro cyza.

13 Cm.: Kaccanmonnoe onpenenenne Cyne6Hoili komneruu 1o
yronoeHeIM aenam Bepxosnoro Cynma P® or 2 uions 2005 .
Ne 92-005-8. Tekcr oduunansHOo onydnurosas He 6w // CIIC
“Koncynsrantllmoc”. 2009.
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cratyund P®. Or9acTH 3TO NPH3HAETCH CYNOM.
ITpuBenemM MpHMEpEL.

Cydom ycmanoeneno, ¥mo u3 omeema Ha4anbHu-
xa VBOII npu I'VBJ] no Huoicezopoockoii obnacmu
caedyem, 4mo ONepamueHO-PO3bICKHbIE Meponpus-
mus & omuowenuu M. nianuposanucs u nposoou-
nuce wa ocxosanuu 3anenenus JI. Cmamyc aosoxama
KaE NPOSEpREMOZ0 TUYA NPU IMOM He NPUHUMANCA
s0 exwmanue. Coomsemcmaylowezo cyoebuozo pe-
wenus wa npouzeoocmeo OPM nonyueno ne 6wuno.
s cmpassu samecmumenn HavanbHuka 3-20 omoena
YEOIT mpu I'VBI] no Huacezopoockou obaracmu H.,
4 maExce panopma cmapuie2o OnepynonHOMOYeH-
woco mo OBJ] VEOII npu I'VBJ] Hudicezopodckou
ofisacmu 3. cnedyem, ymo cmamyc adsokama bwin
CORYMEHMATEHO YCMAHOGNEH ewje 00 NnpoeedeHus
OFM. Mamepuansl, npedocmagnennsle 6 06ochosanue
npedcmaaienus npoKypopa, makoice He cooepacam
mucaMmens020 3anenenus JI. o paspewenuu npocny-
MNSGHUA NEPE2060POE6, BEOYUUXCA C €€ MeNePhOoHOS.

Veumsiean usnoosicennoe, cyo Hauien, 4mo no3uyus
mpoxypopa, 6Hecuie2o 8 cy0 npedcmaenenue o oave
axA0YeHUA 0 Hanuyuu 8 deticmeuax M. npusnakoe
npecmyniexusn, npeoycmompernozo 4. 1 cm. 285,
¥ 3cm. 30, n. “2" u. 4 em. 290 VK P®, nedocma-
mo4xo Momueupoeana u obocxosanHa. B ceasu c
IMUM nPoKypopy € yooenemeopeHuu npeocmasienus
& 3mou yacmu omkazaxo”’

Taxum oOpa3om, cyJ, Kak B XOIe HCCJIEHOBaHHA
MpPe/CTABICHHBIX JAHHBIX, TAK ¥ B MTOIOBBIX BHI-
BOJIAX, HM3JI0KEHHBIX B 3aKJIIOYEHWH, TPEIIPHHSAI
OLIEHKY ITPEICTABIEHHBIX CTOPOHOH OOBHHEHHS Ma-
TEPHAIOB HE TOJBKO HA MPEAMET X OTHOCHMOCTH H
JAOCTATOYHOCTH /IS IPUHATHSA PELICHHS 10 CYIIecT-
BY, HO H C NMO3HIIHH AONMYCTHMOCTH [Uls Mpoiecca
J0Ka3eIBaHHA. YCTAHOBHB (Ha yPOBHE BHYTPEHHErO
ybexIeHns) HeNOMYCTHMOCTh INPEACTABIECHHEIX B
CYJ JaHHBIX, CyJ] 0OOOCHOBAaHHO OTKa3aj B NIPHTA3a-
HHH MPOKypopa Ha ny0OiM9YHOE YroJOBHOE mpecie-
IIOBaHKE, KaK HE WMeEIoMIee o co00# TErHTUMHBIX
OCHOBAHMH,

Ha npaBoMepHOCTb HCCIIEIOBAHHA CY/IOM, peau-
3YIOLAM TIPOLEyPhl KOHTPOJIS, KPHTEPHS HOIYCTH-
MOCTH [PEACTABICHHKIX B CyJ CBeIeHHH, 060CHO-
BHIBAIONIMX BHECEHHOE XOAaTaiCTBO, HEOJHOKPATHO
ykassiBan u Bepxosusiii Cyx PO'°. B naunoit casasm,
Ka3anock Obl, 4eM, KaK He TaHHBIMH TIpeIleIeHTaMHu,

14 Cwm.: Cyne6uo-kouTponsroe npoussoacteo Ne 3/8-30 // Apxus
Hmxeroponckoro paiiorHoro cyna r. H. Hosropona, 2006.

15 Cm., manpumep: nocranosnemme Ilpesmmmyma Bepxosroro
Cyna P® or 21 miona 2004 r. (uur. no: ITpaktika npuMeHe-
HHA YToIoBHO-TIpoNeccyanbHoro kogexca Poceniickoi ®ene-
pauuw, IIpakTuy. nocobue / Ilox pea. B.I1. Bepuna. M., 2006.
C. 483-485.

ClleyeT PYKOBOJCTBOBAThHCH CY/AbiM NPH peanu3a-
LUHHA TOH MM HHO#M (OPMEI OIEPATHUBHOH Cy/lecOHOH
NPOBEPKH, NPH ONEHKE CBE/ICHHIA, IIPeICTaBIeHHBIX
CTOPOHaMH B cyZ B 060CHOBaHHE BHECEHHOTO XOJa-
tadicrBa. OQHAKO CYZIEI, pealu3ylomue Nponenypsl
cyneGHOro KOHTPOJIA, CKOpee TOTOBBI PYKOBOJACTBO-
BaThCH HHBIM (paHee Ha3BaHHEIM) pemieHueM Bep-
xoBHoro Cyna P®, rpe, kak yxe OTMEYanocCh, yKa-
3aHbl MPUHLOMANAANEHO WHBEIE TOAXOJbI, a3 UMEHHO:
“KOJUIETHA H3 TPEX Cy/ici He BIIpaBe JaBaTh ONEHKY
JMONMYCTHMOCTH ¥ IOCTOBEPHOCTH J0KA3aTEJAbCTB,
TaK Kak 3TO He BXOJHT B €€ KOMIIETEHIIHIO, YCTAHOB-
JIEHHYIO YTOJOBHO-TIPOIECCYaTLHEIM 3aK0HOM”'®,

IIpobnema “npeapemeHHON BHHOBHOCTH CTaBHT
10J1 COMHEHHE YXKe caMy CyTh JIEATEILHOCTH Cyaa B
paMKax cy1e6HOro KOHTPOJIA — IPaBo Cy/1a HCCIeno-
BaTh JIaHHBIE, IPEICTABICHHBIE B 000CHOBaHHE TOTO
HJIM HMHOIO XOJaTaHCTBa CIEACTBEHHBIX OPIaHOB.
Kaszajioce Ob1, 5TH MOMEHTH HOCTATOYHO anpobupo-
BaHBI NPAaKTHKOH M HE JIOJIKHBI BBI3BIBATH TPYIHO-
cTedl B CBOEM NMOHMMaHHWH. TeM HE MEHee, H B 3TOM
10 CYTH IIEHTPaJIbHOM BOIIPOCE NMPOBEpKH cyaebHas
NpaKTHKAa He MOXET HH HalTH pasymHoro banaHca
HHTEPECOB JIMYHOCTH M IPAaBOCY/Ns, HU BEIpaboTaTh
ONTHUMAJLHOIO AJrOpUTMa JCHCTBHH M HMTOrOBBIX
pemieHHH cyza.

Paccmompee npedcmasnenue u.o. I'enepanvhozo
npoxypopa P®@, konnezus uz mpex cyoeii obnacmnozo
cyoa éviHecaa onpedenenue 0 HaNuYuu 6 OeucCmeusx
cyovu M., npusnaxoe npecmynienus, npedycmom-
pennozo 4. 1 cm. 305 VK P®. Cyoebrasn Konnezus
Bepxoenozo Cyoa P® ommenuna (nazeannoe) onpe-
Oenenue u Hanpaeuna mamepuansl Ha Hosoe cyoeb-
HOoe paccmMompenue 6 UHOM cocmase cyoeu.

Ilpesuduym Bepxoenozo Cyoa P@® ocmaeun nao-
30pHoe npedcmaeneHue 6Ge3 yooeremeopeHus no
cnedylowum ocHoeanusm. B napywenue . 3 cm, 16
3axona P®@ “O cmamyce cyoeii ¢ Poccuiickou Pe-
oepayuu” u cm. 448 VIIK P® gvi6o0 o nanuyuu 6
Oeticmeusx M. npusnakos npecmynnenus Koanezuetl
cyoeii coenan 6e3 uccrned06anun npeocmasnenHvix
8 cyo mamepuanog. B npomoxone cyoebnozo 3ace-
danusa omcymemeyiom OanHble 0 MOM, YMo YKasan-
Hble Mamepuansl 02NAWAanucs, cyo He COCIANcA HA
Imu mamepuansl, 8 onpedenenuu Kakou-1ubo oyen-
Ku Oanuvle mamepuanel He noayyuau. Kax euono uz
npomoxona cydebnozo 3acedanus, cyoebnoe pas-
bupamenbcmeo 0zpaHuMUNOCH MeM, YMo NPoKypop
oznacun npedcmasnernue, nocine 4e2o 6vin0 3acrTyua-

16 Cm.: Kaccaumonnoe onpepencuue CynebGHo#i komnermm no
yronoeHeiM aenam Bepxosnoro Cyzna PD or 2 uiona 2005 . //
CIIC “KoncyasrantILmioc”. 2009.
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HO MHEHUe npoKypopa no 0GHHOMY npedcmasieHuio
u donpowen cam M.

Taxum obpaszom, Konnezus u3 mpex cyoei 661800
0 Hanuvyuu 6 Oeiicmeusx M. npusnaxoe npecmynne-
HUR coenana Ha OCHo8e OYeHku, OaHHOU OpzaHamu
npoxKypamypel, a He & pesyasmame cOOCMEEHH020
aHanu3a uccneooB8aHHvix U 006sIMbIX CYOOM OGHHBIX.
ITpu maxux obcmoamenvcmeax cyd KaccayuoHHou
uHcmanyuu 060CHOBAHHO npu3Han, 4mo Hapyuie-
HUS Y201106HO-NPOYECCYANbHO20 3aKOHA NpUsenu K
ozpanuyenuio npas M., a necobarodenue npoyedypul
cyoonpouseoocmea Mo2n0 NoGNUAMb HA BbIHECEHUE
obocHoeanno20 u cnpasednueo2o pewenus'’.

Bricmias cyneOHas MHCTAaHIUS, KaK BHIHM, OJI-
HO3HAYHA B HMTOTOBOM BEIBOJE. HEHCCIIEI0OBaHHUE
CYZIOM MpEJCTaBICHHBIX CTOPOHAMH JI0KA3aTeNbCTB
(maTepuanoB) aBngercs Oe3yCIIOBHBIM OCHOBaHHEM
K OTMEHE COCTOSBIIMXCS CyAeOHbIX pemenuit'®. On-
HAKO He MEHee 4acTo CyJaMH NMPHHHMAIOTCA W Mps-
MO MPOTHBOIIOJIOXHBIC PEIICHHA, HE OTMCHACMBIC
BBIIIECTOANIEH HHCTAHIIHEH.

Ocmaenaa 6e3 usmenenus 6 KACCAYUOHHOM NO-
paoke 3axmovenue Hudice2opodckozo pailonHo20
cyoa 2. H. Hoszopoda, komopsim 0ano 3axnioyenue o
Hanuyuu 6 delicmeusx /. npusHakoe npecmynnenus,
npedycmompennbvix 4. 3 cm. 159, u. 4 ecm. 33, u. 1
cm. 291 VK P®, CyoebHas konne2us no y20108HbIM
oenam Hudicezopoockozo obracmuozo cyda ykazana:
“Owubounbvt 0080061 KACCAYUOHHOU Hcanobvl 0 mom,
Ymo 00600bl, U3NOJCEHHbIE 6 3AKNIOYEHUU, He Noo-
Kpennensl kakumu-nubo dookasamenvcmeamu. Cyo ne
eénpase 6 0aHHOU cmaduu cyoonpou3soocmsea uc-
cnedosams doKazamenbcmea, 0asamsv UM OYEHKY,
mak Kax 0axkHsle 0elucmeus cyoa 803MONCHBI MONLKO
npu paccMompeHuu y20108H020 0end no cyujecmey
80 6pems cydebrozo cnedcmeus ',

Kakx BuauM, B JaHHOM peIIEHHH BHIIIECTOSMIAS
cynebHas WHCTAHIMA, HAMPOTHB, KATErOPHYECKH
3anpemaer cyjay, paspemailneMy BHECEHHOE XO-
JaTalCcTBO, MCCIENOBaTh JOKa3aTelbCcTBa, Ipen-
CTaBlIEHHBIE B CyJe0OHOE 3acenaHne, MOCKOIBKY 3TO

' Cm.: nocranosnenne [lpeaunuyma Bepxosroro Cyana P® no
neny M. // O63op cynebroit npakruku Bepxosworo Cyna PO
sa I1 ksapran 2005 r. // Bronnerens Bepxosroro Cyna P®.
2005. Ne 12,

'8 AHanOrHYHEIe OCHOBAHHMA, JUIA OTMEHE HTOTOBOTO PEINEHHA
cyna (HeomHOKpaTHO) OblIA NMpHBENEHK! H cyaebHOMN Konnern-
eil no yronosHeM aenam Huxeroponckoro obnactaoro cyna,
OTMEHAIONIEH HX B KACCAIIHOHHOM MopsafKe (CM., HANPHMEP:
onpenencaue or 3 mapra 2006 1. // ApxuB Hmkeropozckoro
obnactroro cyaa. 2006).

19 Cm.: Kaccannonsoe onpenenenue ot 1 cenrabps 2006 r. //
Apxus Huxeroponckoro obnacrioro cyaa. 2006.
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AKOOEI MOXET MMETh MECTO TONBKO B CyJe IepBOi
uHCTAaHIHMH.

3aKOHOMEpHBI BOIPOCH!: KaK¥HM M3 Ha3BaHHBIX
pELIeHHH clefyeT pyKOBOJACTBOBATLCH YYaCTHHKAM
mpoIiecca Py ONpeAeIeHAH aIrOPUTMa BO3MOKHBIX
pelIeHuil U AelCTBHMH, peaTu3yeMbIX B pPaMKax TOH
win uHO#M Qopmel koHTponsa? Kakoe w3 HuX sBis-
€TCA MCTHHHBIM M MOXET INpPETEeHI0BaTh Ha pOJb
cyneOHOro mpeuefeHTa Ui aHATOTHYHO PaccMaT-
puBaeMhIX ciydaeB? be3 pemeHMs 3THX BOIPOCOB
npakTHka Oyjer cyObeKTHBHO OPHEHTHPOBATHCA Ha
TOT “npenenenT”’, KoTopklit 6onee yaobeH B kaxaom
KOHKPETHOM cjiyd4ae, He obecreydBas B HTOIE HH
€IHMHCTBA, HH CTaOMIILHOCTH, HH IIPABOBOMH Ompeje-
JIEHHOCTH COCTOSABIIMXCH CYAEOHBIX peIieHHH.

IIpobnema “npeapemeHHOCTH” B TOM WIH HHOM
CBOEM NpPOABJICHHH OKa3alach NMPHCYINa KaXIoH u3
tdbopM onepatHBHOrO CyneOHOrO KOHTpOJA, peasiu-
3yemoii Ha JocyneOHOM 3Tane. [IpuBenem, k mpume-
py, matepuan A-18, npeacrasnenHsiii B CoBeTckui
padionnstii cyn r. H. Horropoma B o6GocHoBaHHe
3aKOHHOCTH ¥ 000CHOBaHHOCTH XOJaTalCcTBa Clel-
CTBEHHEIX OPTaHOB O 3aKiOYeHHH 0OBUHsSEMOro V.
noja crpaxy. Cpenu MarepHanoB (IOKa3aTelbCTB),
000CHOBBIBAIOIIMX 3asABICHHOE XOAATaHCTBO, Clel-
CTBEHHEIMH OpraHaMH, B YaCTHOCTH, IPEACTaBJICHE].

nNPOMOKON OCMOMpA Mecma NpoOUCUIeCMBUs
(xeéapmupwl nodospesaemozo V.). Oonako ocmomp
nposeden be3 coznacus enadenvya Keapmupsl, 4mo
sleyem COMHeHUs, KaK 8 e20 00nycmumMocmu, max u
8 Jonycmumocmu, u3sAMblX npu OAHHOM OCMOmpe
“Ookazamenscme” u obpasyos ona OanvHeuuiezo
akcnepmuozo uccnedosanus. He npoeepanace cy-
00M 3aKOHHOCMb N0O00OHO20 OCcMOmpa u 6 nopsoKe,
npedycmompennom 4. 5 cm. 165 VIIK, max kax cmo-
poHa obeuHenun 6oobwe He obpawanace no 3momy
noeoay é cyo,

npOmMOKOR npedvAeAeHUs ONA ONO3HAHUA NOXU-
wennozo menegona. Cyos no npomokony, npeome-
mul npedvAGNeHbl ONA ONO3HAHUA 8 KOIuYecmse Me-
Hee mpex, Ymo eneyem Hedonycmumocms nodobHozo
onosHanus (4. 6 em. 193 VIIK),;

npomoxon oonpoca obeunaemozo V. J[onpoc
nposeden bez yuacmus adeokama (medncoy mem, V.
HecosepuleHHoNemHUll); KpomMe mo20, NpOMOKOn He
noonucau cnedosamenem.

Ka:xnmﬁ H3 Ha3BaHHBIX MATE€pPHAJIOB HE OTBEYAET
NpH3HAKYy OONYCTHMOCTH. O1H JaHHBIEC HE MOTIH
ObITh MPHHATE BO BHUMaHHE CY/IOM TIpH paspellie-

20 Cm. Taxxke: Kaccanmonsoe onpenenenne Cyne6uoii xomme-
THH 110 yronosseimM aenam Bepxosaoro Cyana P® ot 30 uions
2005 r. (Texcr opuumansHo omyGmuxoean He 6mur) / CIIC
“Koncynsrantllmoc”,
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HHH XOJaTalCTBa CIEACTBEHHBIX OpraHoB. Tem He
MEHEE, 5TOT BONPOC B CY,I[BEl'HOM 34CEaHHH HE HC-
cnejosanca. XomaTalcTBO ClEJCTBEHHBIX OpraHos
YAOBIETBOPEHO.

AHAJIOTHYHBl MOAXOABl CyJa IPH pealu3aluH
OIIEPaTHUBHOTrO CyAe0HOro KOHTPONIS 3aKOHHOCTH U
000CHOBaHHOCTH IIPOM3BOJICTBA CAEACTBEHHBIX JIEH-
crBuii (ct. 165 VIIK). CnoxuBIIHECS CTEPEOTHIIBI
NpPOBEPKH Hen3bexHo nposBnsA0T ceba U IpH pea-
JIA3aNUH JaHHOH HOPMBI KOHTPOIA.

Cyosa no xonuu npomoxona obvicka 6 dicunuuje,
peanu3oeannozo no npasunam 4. 5 cm. 165 VIIK
P® u npeocmaenennozo (¢ unuimMu mamepuanamu) 6
cyo ona nocnedyoueli nposepku, 0bbICK 6 Jcunuuje
npoeooun B. — o/ly OYP KM VBJ] no Huocezopoo-
ckomy paiiony 2. H. Hoezopoda.

Mexcoy mem nopyuenue cnedosamens, sedywjezo
npeodsapumensHoe paccnedo8anue, Ha npou3eo0cmeo
0annozo obvicka opeanom 0O3IHAHUA 6 MAMepUanax,
npedcmasnennslx 8 cyod, omcymcmeyem. Hecmomps
Ha mo umo (npoeepsemoe) 0okazamenrbCmeo nony-
YeHo Henaonesxcawum cybveKkmom O0OKa3bIBaAHUs,
cyo e Oaem oyenKku OawHomy ¢hakmy u npusnaem
KaK 3aKOHHBIM U 060CHOBAHHBIM HA36AHHBIU 0DBICK,
maxk u 00KazamenbCMEEHHOE 3HAYEHUE e20 pe3yNb-
mamog®'.

BrI3BIBaeT TakxKe COMHEHHE JONYCTHMOCTE paia
AOKYMEHTOB, IPEICTABJICHHBIX B CY I CJICICTBEHHBIMHA
OpraLHamMH B o060cHOBaHHE BHECEHHOI'O X0/aTalCcTBA:

no cmeicny 4. 2 cm. 163 VIIK P®, nanpumep,
He coomeemcmeyem mpeb0OGAHUAM 3aKOHA npeo-
cmasnenue 6 cyo (c uHbiMu 0DOCHOBBIBAIOWUMU
Mmamepuanamu) He NOCMAHOBNEHUA DYKOBOOUMENs
Ce0CMBEHH020 0P2ana, a 6e00MCMBERHOZ0 NPUKA3A
navanvruxa I'VB/[ Huacezopodckoii obracmu o co3-
danuu credcmeenHo-onepamuenoii pynnui’?,;

He BbIACHAL Cy0 MaKdice 60NpPoOChl, NOYEMy 0eno
6030Y0ic0eHO U NPUHAMO K NPOU3B0OCMEY OOHUM
cnedosamenem (Konus nOCMAHOGNEHUA O 6030ydic-
OeHuu y20106H020 0ena 6 Mamepuanax uMeemcs), a
Xodamaticmeo 6HeCeHO 6 CYO OPY2UM C1e008ameneM.
Ilpu smom nu & xodamaticmee, HU & KONUAX npoyec-
CYanbHulX 00KYMEHMOB, npedcmasieHnsix cyoy, nem
cBedeHull, Ymo OH NPUHUMAn 0eno K ceoemy npous-

600cmey™,

2! Cm.: Cyne6Ho-kouTponsHOE npoussoacTeo Ne 3/3—169/09 win
Ne 3/3-168/09 // Apxus Hmuxeropogekoro pailoHHOro cyja
r. H. Hoeropona. 2009.

2 Cm.: Cynebuo-kouTponsHoe mpoussoactso Ne 3/4-197/23 //
Apxurs Hmxeropomckoro paiionnoro cyaa r. H. Hosropona.
2009.

2 Cm.: Cynmebuo-konTponsHOE npomssoxctso Ne 3/3-171/8 //
Apxus Hmxeroponckoro palionsoro cysa r. H. Hosropona.
2009.

ocmanack 6He OYEeHKU cyoa u cumyayus, Kozoa
xodamaticmeo, érHecennoe 8 cyo no npasunam 4. 1—4
cm. 165 VIIK P®, ¢paxmuyecku He coznacoeawo c
COOMEemcmeylouuM pyKogooumenem ciedcmeeHHo-
20 opzana*.

B kaxaom W3 yKasaHHBIX CJIy4aeB Cyl HE BHIHT
OCHOBaHMH IIOCTABMTH I[10JI COMHEHHE KaK 3aKOH-
HOCTh MPOM3BOACTBA MPOBEPAEMBIX CIEICTBEHHBIX
JICHCTBHH, TAK H J0KA3aTEIbCTBEHHOC 3HAYCHHE HX
pesynbraToB. Cleays paHee 03BY4YEHHBIM pasbicHe-
auam Koncrurynuonnoro Cysaa P® u [Inenyma Bep-
xoBHOro Cyna PO, cyasu 1o6pocoBecTHO MONAraloT,
4TO B paMKax CyneOHO-KOHTPOIBHBEIX NPOU3BOICTB
OHH HE BIpaBe BXOMHTH B OLEHKY JONYCTHMOCTH H
JIOCTATOYHOCTH IIPE/CTaBJIEHHBIX CTOPOHAMH CBeJe-
auil, 160 >TOT BONpPOC COCTaBJISET NpeIMeT NpoBep-
K{ M OLEHKH Cy/Ia HCKIIIOYHTENILHO ITPH Pa3peiieHHH
YTOJIOBHOTO /iefia 110 CYIIECTRY.

Teopus “BHYTpeHHEro mnpepeleHns BhIBoOjJa”
npensaTcTByer cyneOHOM 3amure npaB M cBobox
3aHHTEPECOBAaHHBIX JIAI] M B pAMKax IPOBEPKH,
npeaycmorpennoi cr. 125 YIIK P®. bonee Toro,
MCKJIIOYMTENBHO JaHHOH (opme cyneOHOH mpoBep-
KM OKa3ajack npHcyma npobieMa, B COOTBETCTBHH
€ KOTOpO#i cy[ BOpase 0TKa3aThk B CyieOHOM 3amuTe
10 JOCTaTOYHO (OPMAIBHBIM IOPHIAHYECKHM OCHO-
BaHUAM.

Obeunsemviii B. obacanyem omxas cnedosamens 8
npou3e00cmee XUMuKo-6uon02uNecKoll IKCnepmusbi.
Obsunsemslii ykasvieaem, ymo npes3epeamue ¢ Hap-
xomuxom emy nodbpocunu compyonuxu YPCKH,
YMO MONbKO SKCNEpmMuU3a onpeoenum, uMelomcs nu
Ha HeM omnevamku e20 NAanbyes Ul NOMONCUPO-
gble GblOeNeHUn, NO3BONAIOUJUE €20 UOEeHMUPUYUPO-
eamw. JKanoba nocmynuna e cyo 18 anpens 2009 2.,
paccmompera cyoom no cywecmsy 5 uionsn 2009 2.
B yooenemeopenuu dicanobsl omkasaxo, maxk Kaxk 6
coomeemcméuu c n. 3 4. 2 cm. 38 VIIK P® caedosa-
mens YNnOMHOMOYEH CAMOCMOAMENbHO HAnpaenAmb
X00 paccnedoeanus, NPpUHUMAMb PEWeHUs O npo-
u3600cmee Cie0CMEEeHHbIX U UHBIX NPOYECCYANbHbIX
Oeiicmeuil. Cy0 He énpase émemusamocs 6 X00 pac-
cnedoeanus u He 00NJNCeH npeopewams me 60npoce,
xomopwvle cmanym npedmemom cyoebrozo pazbupa-
menscmea no y20n06Homy deny>>.

Ham MoryT ckasaTh, 4T0 MOJOOHBIH MOAXON 5B-
JIS€TCA €AHHCTBEHHO BEPHBIM, YTO CYJ HCXOAMT H3

% Cwm.: Cynebuo-koHTponsHOE MpOH3BOACTBO Ne 3/4-226/8
u Ne 3/4-224/8 // Apxns Hmxeropoackoro paioHHOro cyna
r. H. Hosropoaa. 2009.

3 CM.: Cynebro-koHTponbHOE npoussopcTso Ne 3/7-216/15 //
Apxus Hmxeroponckoro paiionnoro cysa r. H. Hosropopa.
2009.
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KOHCTHTYLIHOHHO-TIPABOBBIX TO3UIIMA MO 3THM BO-
npocam.

Hedicteurensno, Koncruryunonueim Cynom PO
copmynuporano: “Cyj1 B X0/ie TPOBEPKH 3aKOHHO-
cTH ¥ 000CHOBaHHOCTH IIPOMEXKYTOYHBIX pENIeHHi,
NPUHHMAEMBIX Ha J0CyneOHBIX CTAJUAX YTOIOBHOTO
CYIIONPOM3BOJICTBA, He JO0JIZKeH NpeipeliaTh Te BO-
IPOCHI, KOTOPBIE MOTYT CTATH MPEJMETOM CyAebHoM
OLICHKH MOCIEAYIONHX PEIICHUH OPraHoB IpeBapH-
TEJILHOTO paccieOBaHUs W MPOKypopa mubo mnpej-
MeToM cynebHOro pasbHparensCcTBa 1O CYIIECTBY
yronoBHOro gena’?s.

OpHako He MeHee M3BECTHO M TO, YTO WMEHHO
Koncturynuonnsiii Cyn P® neognokparso obpamian
BHAMaHHe Ha HEOOXOAUMOCTH MPOBEPKH MPOIECCy-
anbHBIX JeHCTBUH M pemeHuil He TOJNBKO C TOYKH
3peHHs HX 3aKOHHOCTH, HO U o6ocHOBaHHOCTH: “Cyn
... He I0JIZKeH OrpaHMYHBATHCSA JIMIIb HCIIOIHEHUEM
(opmasbHEIX TPeOOBaHMH YroJIOBHO-IIPOLECCYallb-
HOT'O 3aKOHAa M OTKA3bIBATLCH OT NPOBEpPKH pak-
THYecKOH 060CHOBAHHOCTH 00:KaqyemMoro pemie-
HHH OpraHa npeIBapuTeNbHOro paccuenosanus. On
BIpaBe MPHHATH COOCTBEHHOE PeIIeHHE 10 JaHHOMY
BONPOCY, MOCKOIbKY HHOE CHOCOOHO NPHUBECTH K
MCKXEHUIO CaMoil cyTH npaBocyius’™?.

B wrore npH HanmW4YuM “anbTEpHATHBEI BBIOOpa
MPaKTHKa B KaXJOM KOHKPETHOM ciiydae u3bupaer
Oonee ypobusii ang cebs npeunenent. Kak uMmenHo
cnenyer “BplOMpaTh”, MPH 3TOM OJHO3HAYHO yKa3bl-
BalOT BhICHIME CyneOHBIE MHCTAHIMH CTpaHbl (MoA
yrpo30i OTMEHBI COCTOABIIMXCH CYAEOHBIX peme-
HUH; HEpeJKo ¢ MOCTAaHOBKOH Bompoca o mpodec-
CHOHAJIBHOH “NPUrOJHOCTH TOrO HIH MHOIO Cy/IbH,
“He 0BEpAIOLIEro” yKa3aHMsSM BBIIIECTOAIIHX Cy-
neOHBIX WHCTAHUKH, U T.IL).

II. ®opmanuszanua npounecca cyaebuod mnpo-
Bepkn. O TOM, 4TO CyJ He CTONBKO HCCIENyeT
NpeICTABNEHHEIE CTOPOHAMH JIaHHBIE, CKONBKO (op-
MaJIbHO OIJIalIaeT MaTepHallkl, MPHIOKEHHEIE K XO-
JaTalCTBY CIENCTBEHHLIX OpPraHoOB, KOCBEHHO CBH-
ACTENLCTBYIOT H CPOKH CyaeOHOTO 3ace/laHus Kak
(bopmbI peanu3anyy TOTO MM HHOTO BHAA CyaeOHO#
nposepku. Eme B 2004 r., ananusupys 3TH MOMEH-
Thl, Mbl O6paniaiin BHUMaHHE HA TO, YTO, HANPHMED,
o marepuany Ne 3/1-34 cpok cyaebHoro 3aceganus
coctaBui: ¢ 14 gac. 15 mun. no 14 gac. 50 mun. IIpu
3TOM B CAMHX MaTepHalax, MpPEeACTAaBIEHHBIX B CY/I,
HMEIUCH Konuy 22 06HeMHBIX MPONEeCcCyalbHBIX J0-

26 Cm.: onpeaenenne Konctutynmonnoro Cyna P® or 14 nexa6-
pa 2004 r. mo xanobe rp. lllesenesoii JILA. Ha Hapymenue ee
KOHCTHTYIHOHHBIX IpaB 1. 4 4. 1 ct. 448 VIIK P® // Bectauk
Koncturynnonnoro Cyna P®. 2005. Ne 3.

7 Cwm.: onpenenenne Koncrurynuonnoro Cyna P® or 24 mapra
2005 r.

FOCVJIAPCTBO H IIPABO Ne |
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KyMEHTOB, KOTOpEIE, CY/isl 110 IPOTOKOIY cynebHoro
3acelaHus, HENOCPEJCTBEHHO HCCIENIOBAHBI CYIOM
u cropoHamMH. COOTBETCTBEHHO, BBICKa3hIBAJIUCH
COMHEHHSA OTHOCHTE/IBHO TOr0, 4TO B CTOJIb KPAaTKHE
CPOKH CyJl JeCTBHTEIBHO B COCTOSIHHH PEal30BaTh
BECh KOMIUIEKC HeOOXOAMMBIX IEHCTBHH M pelle-
Huit, TpeOyeMBIX 11 3aKOHHOI'O W 000CHOBaHHOIO
paspelieHns 10 CYIeCTBY BHECEHHOTO X0 jaTaiCcTRa.
Bericka3siBacs TE3MC O TOM, YTO (PaKTUIECKH CYAOM
M3y4yaeTcs JUIIL CaMO XOJaTalCTBO CIEACTBEHHBIX
OpraHoOB, BHICIYIIMBAIOTCA ABHBIIUHCA 0OBHHACMBIH
WM XOJIaTalCTBa M BO3Pa)KEHHs CTOPOH, a B akTu-
9ECKYI0 CTOPOHY MpEICTABIEHHEIX CTOPOHOH 00BH-
HEHHUA MAaTEpHAaJIOB, B KDUTEPHH HX OTHOCHMOCTH H
JOIMYCTHMOCTH CyJ B paMKax IPOBEPKH HE BXOJHT.

W3MeHunnace M CUTYaIus 32 HCTEKIIHUE NATh JeT?
BesycnosHo. 3a npomeniue rofsl cysu Hapabora-
JM M JIOCTaTOYHBIN “ONBIT”’, H OTPE/eICHHBIE HABbI-
KM 110 peanu3anyy Toi Wid uHOM (opmel cynebuoi
nposepkH. [To u3ydennsiM B 2009 r. marepuanam,
MPOJOJIKATENBHOCTE CyieOHOro 3acefianus B Cpeji-
HeM yxe cocranger 20 munyt?®. Ects, npasaa, u
6onee “sdexTHBHEIE” CPOKM peann3aiii TOH MIH
HHOH (opMBI Cyne6HO-KOHTPOJBHOIO TIPOM3BO-
cTBa, KOTOpHIE cocTaBnstoT 1o 10 mun.?

Hac MOryT ynpeKHyTh, 4T0 3TOT BpEMEHHON TUMHT
MOXeT OBITB JOCTAaTOYHBIM JUIS pealH3aliy 3ajad
npoBepku. Boamoxno. OpHako B psAjie H3yHEHHBIX
cly4aeB “‘OnepaTHBHOCTH” cyneOHO¥H mpoBepku —
MoTpscaer.

Hanpumep, 22 maa 2009 2. Huocezopodckum
pauonneim cyoom 2. H. Hoezopooa paccmompetro
xodamaiicmeo cm. chedosamens no OBJ] CH I'CY
npu I'VBJ] Huodicezopoockoii obnacmu 0 npumeneruu
Kk obeunsemomy A. 8 6ude mepel npeceyeHus 3aKnio-
yenus noo cmpasicy. Cyoebnoe 3acedanue omxkpsimo
6 20:35; 3axpeimo ¢ 21:05.

Taxum obpaszom, na omkpvimue cydebnozo 3ace-
0anus, pasvACHeHue npag Y4acmHukam, BblCHyuLu-
éanue u paspewienue (803MOJHCHBIX) Xodamaiicme
cmopon, obochosanue xodamaiicmea, 3aKno4eHue
npoxypopa, 6bICAVUUBAHUEe 603PANCeHUl, NpeHus
CMOPOH, BbIHECEHUE PEUEeHUA U €20 O2NauieHue cyoy
okazanoce 0ocmamoyro 30 mun. Medicoy mem, cyos
no npomokony cy0ebHoz0 3acedaHus, MONbLKO 6
X00e uccnedosanus Mamepuanos, nPeocmasieHHblx
cnedoeamenem 6 cyo 6 obocHosanue xooamaiicmea,

% Cm., mnanpumep: CyneOHO-KOHTDOJIBHOE HPOH3BOACTBO
Ne 3/4-213/8, Ne 3/4-214/8, Ne 3/4-225/8, Ne 3/4-226/8 //
Apxue Huxeroponckoro paiionnoro cyna r. H. Hosropona.
2009.

29 Cm., Hanpumep: Cyne6Ho-koHTponsHOE npoussoacTeo Ne 3/3-
170/09 // Apxug Huxkeropozackoro paiionnoro cyaa r. H. Hos-
ropona. 2009.

s*




cyoom usyyemwl (uccnedoeamslt) mamepuansi Ha

135 nucmax®.

I'OBOPHTH B IaHHO# CBA3M, 9TO Cy/i NEHCTBUTENb-
HO HCCIIElyeT IOPHIHYECKYI0 3aKOHHOCTh ¥ (pakTH-
4eCKYI0 000CHOBAHHOCTD PE/ICTABICHHBIX MaTEpHa-
1108, He npuxoanTcd. Ta uinu uHas hopma cyaebHOrO
KOHTPOJIS B HACTOSIIIEe BpeMsI BEICTYIIAET B KAYECTBE
3¢dexTHBHOIN MpolecCyanbHOM TapaHTHH TIPaB W
cBOOOJ NI, BOBIEYEHHBIX B MPOLECC.

O dopmaimsme nelicTBUil 1 pemeHHi cyzaa, pea-
JM3YEMBIX B XOJI€ OIEPATHBHOM cyneOHOH mposep-
KM, CBHETEJILCTBYET M TaK Ha3bIBa€MbIH MaKeTHBIH
METOJ] paspenieHus Mo CYIIECTBY BHECEHHBIX B CYII
XOIAaTaicTB.

K npumepy, no 32 yzonoenwvim denam, 6036yoicoen-
noim VYBJ] Huowezopodckozo pasiona 2. H. Hoszo-
poda no pakmy HenpasomepHozo docmyna K KOM-
nvloMepHol unpopmayuu, cyo 8 00HOM Cyo0ebHOM
3aceoanuu, no cymu, OO KORUPKY Pa3peuun npous-
600Ccm60 00bICKA 6 HCUNUWYE C Yenblo OOHAPYHCeHUA
IBM, xomopble A6UnUcs npeomMemom nPeCcmyniexus.,
a makoice UHbIX NPeOMemo8 NPecmynHo2o Rpouc-
xoocoenusn. Illpu amom 18 uz 3asenenivix credosame-
Jiem xo0amaiicmeé bbLiu paccmMompenst U paspeuiersl
cydom (6 00noM cydebHOM 3acedanuu) 6 meyenue
30 munym 26 anpena 2005 2.; ocmansuwie 14 xo0a-
maticme — 3a mom dice cpok 27 anpens 2005 2.3

YuuTeIBasA, 4TO TEHIEHIHH K (JopManu3anuu npo-
Leyphbl KOHTPOJIA NPOABIAIOT ce0s Ha MPOTHKEHHH
psja neT2, No HalleMy MHEHHIO, MOXHO IOBOPHTH
HE O CKJIaABIBAIONIMXCH, 4 O CJIOKUBIIMUXCH 3aKO-
HOMEPHOCTSX B peaJH3alid TOH WM MHOH (HOPMBI
oI1epaTUBHON CyneOHOM IpPOBEPKH.

MoxHao MHOXHTE npumMephl. OJHAKO HTOrOBBIA
BBIBOJI JUIS HAC — siceH. B cuiy psAna npuyuH 00b-
CKTHBHOIO H Cyﬁ'chTHBHOFD XapakrTepa oliepaTHB-
HbIA CyneOHbIH KOHTPOIb, peaM3yeMblH Ha J0Cy-
nebHOM Tane, He CTall HaJeKHOH IponeccyalbHOH
rapantueii obecneyenus npas, cBOOOA M 3aKOHHBIX
HHTEPECOB JIMYHOCTH B YrOIOBHOM IIpomecce. 3a-
MHTEPECOBAHHBIE JIMIIA OCTAJINCH HE3aIMIIEHHBIMU
OT NPOH3BOJBHOCTH ACHCTBHH WIM PEHICHUH clej-

30 Cm.: Cynebro-xonTponsroe mpomssoactso Ne 3/1-153/12.
AHANOTHYHO W N0 BPEMCHH, M NO H3YYECHHEIM MATEPHANAM
cM.: CynebHO-KOHTpOnbHOE NpoM3BoacTBO Ne 3/1-148/9 //
Apxus Hmxeropoackoro paiionsoro cysa r. H. Hosropona.
2009.

3 Tlonpo6uree cMm.: Kosmyn H.H. Ilpenmer cyne6HOro cliecTeus
B CyAeOHO-KROHTPONBHKIX MPOH3BOACTRaX // YTOmoBHEIA mpo-
mece. 2007. Ne 3. C. 14-19.

*2 Cm.: Koemyn H.H., Mazuzog P.P, TIpakTuka peannsauuy cy-
nebHOro KOHTPOIIA 32 3aKOHHOCTEI0 H 000CHOBAHHOCTBIO NPH-
MEHEeHH:A Mep npoueccyansHoro npunyxnenus. H. Hosropon,
2004.

KOBTYH

CTBEHHBIX OPTraHOB U IPOKYpPOpa, a Cy[l He BhINOJIHA-
€T TO¥ HOPMATHBHOH W COITMANIBHOM 3a/1a4H, KOTOpas
oIpejielieHa Ui 5Toro oprasa siaacti (ct. 2 KoHctu-
Tyuuu P@; ct. 6 VIIK).

bonee Toro, kak CyThI0, TAK H HTOTOBBIMH Pe3yib-
TATaMM YKa3aHHOH JIeATeIbHOCTH, CBOEH “rOTOBHO-
CTBIO” BKIIIOYHTHCS B 001iee neno 60psbsi ¢ mpectyi-
HOCTBIO CYJl YTPAaTHI BO3SMOXKHOCTH K CTAHOBJICHHIO
KaKk opraHa HE3aBHCHMOH BIIaCTH, MPH3BAHHOTO B
TOM 9YHCJIC OrPAaHHYMBATE MPEAEeNbl JI1 IHKTATa UC-
NOJHATENbHOH BacTH. HecMoTps Ha TO 4T0 060CHO-
BaHHE JIAaHHOrO Te3uca TpebyeT caMOCTOATENBHOTO
HCCNIEIOBAHMA, MO3BOIHM cebe NpHBECTH OJMH K3
NPUMEPOB, IOCTATOYHO BEPHO, KaK MpEACTaBIAETC,
OTPaXarIuX CIOKHUBIIEECA OTHOMEHHE K CY/Y.

Panee Mbl yKa3biBaJii HAa HEKOTOPOE CHHIKEHHE
IPOIEHTA XOJaTalCTB K CYIy B IEPBHIE MECAIBI JIeii-
crBus YIIK P®, xorga mpoxypophl M CleAOBaTENH
NPUCMATPHBAIHCEH K HOBOH POJIH W BO3MOXHOH IIPHH-
[IMNHAIBHOCTH HTOTOBBIX pemeHuii cyna. B macros-
mee BpeMsa OHHM, MOXKHO CKa3aTh, yke “ocmenenn’.

3ansumenv K. obocanyem 6 cyd gaxmuueckoe
besdeiicmeue donxcnocmuvix auy PYBI Huacezo-
poodckozo paiiona 2. H. Hoezopooa, komopwie na npo-
MAANCEHUU PAOA MECAYes OMKa3LIéaiom 6 6030yaicoe-
HUU Y2011086HO20 Oena no ¢hakmy NPOHUKHOBEHUS 6
npuHaonejcaujee emy JHcunoe nomeujerue u OmKpbl-
Mmozo noxuujenus umywecmea. Kanoba nocmynuna
8 cyo 2 mapma 2009 2. I[Tocmarnosénenuem cyovu om
3 mapma 2009 2. cyoebnoe 3acedanue no dicarobe
Hasnaueno Ha 6 mapma 2009 2. Odnospemenno cy-
0ba mpe6yem om navansnuxa YBJ] Hudsicezopoocko-
20 paiiona 2. H. Hoezopoda npedocmaenenus é cyo
mamepuanoe nposepku KYCII Ne 6797.

6 mapma 2009 2. 8 pamxax nepsozo cydebrozo 3a-
Ce0anusn GuIACHACMCA, YMo 6 cy0 He npedcmasnenbl
mamepuanet nposepxu. Ilomownux npoxypopa Hu-
acezopodckozo paiiona 2. H. Hoszopooa I'. evicka-
3616aeM MHEHUEe 0 HeGO3MOJICHOCIU PACCMOMPEHUS
ocanobevl 00 npedcmasnenus HA36AHHBIX Mamepua-
nos. Cyo gpopmynupyem HOGbLl 3anpoc Ha UMA Ha-
uansHuka YBJ] Huoicezopodckozo pationa. Cyos no
omeemy, Mamepuan npoeepku ucmpeboean é npoKy-
pamypy Huacezopodckoi obracmu.

12 mapma 2009 2. ¢ nosmoprom cydebrom 3aceda-
HUU nomowHux npoxypopa I'. ne cuumaem 603MOC-
HbIM paspeuienue xcanobst no cywecmey, nOCKOIbKY
omcymcmeyiom Mamepuansl npoeepKu, Hacmausaem
Ha nosmopenuu 3anpoca. Cyo gopmynupyem Ho8blU
sanpoc. 13 mapma 2009 2. npoxypamypa Huicezo-
poockou obracmu ussewaem cyo, Ymo mamepuan
nposepku sozepawen 6 YBI Huocezopodckozo pai-
OHa 0N 0ONOAHUMENLHOU NPOBEPKU.
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23 mapma 2009 2. 8 mpemvem cyoebrom 3ace-
O0anuu NOMOWHUK NpPOKYpopa 8HOGb He cuumaem
B03MOJACHBIM pacCMompenue Heanobvt no cywecmsy,
NOCKONBKY OMCYmcmeyiom Mamepuanst npoeepKu.
Cyo gopmynupyem noswiti 3anpoc navanshuxky YBJ]
Huoicezopodckozo paiiona 2. H. Hoszopooa, mpebys

npedocmasume Mamepuans: npoeepku 0o 1 anpena
2009 2.

I anpens 2009 2. 6 wemeepmom cyoebrom 3ace-
oanuu nom. npokypopa I'. He cuumaem 803MOICHBIM
paccmompenue scanobvl no cyujecmey, NOCKONbKY
omcymcmayiom mamepuansl npoeepku. Cyo 6H0o6b
gopmynupyem 3anpoc é npoxypamypy Huoice2opoo-
ckoti obnacmu u navanenuxy YBJ] Hudcezopoockozo
paitiona 2. H. Hoezopoda c mpebosaruem npedocma-
eumov mamepuanst nposepku KYCIT Ne 6797.

10 anpensa 2009 2. namoe cyodebroe 3acedanue
OMNONCEHO, NOCKOIBLKY He NnpedCcmasnenbl Mamepua-
J1bl NPOBEPKU.

14 anpens 2009 2. — wecmoe cyoebnoe 3aceoanue;
Mamepuanst npoeepku npeocmasgnenvi. Cyo omkpbol-
eaem cyoebnoe 3acedaHue, paszvicHAEem npaed, ébl-
crywueaem u paspewaem xooamaticmea, oziauaem
slcanoby, eévichrywueéaem 00800bl 3aA6UMEN, Uccie-
dyem mamepuansl, npeocmasieHHble 8 Cy0, BbIHOCUM
pewenue™.

Kax BujguM, TpeOboBanHa cyneOHOH BIacTH MaH-
KHUPYIOTCS OPraHoM jio3HaHus. IIpu 3TOM cOXpaHHB-
IIMecs ¥ BeCbMa JIeHCTBEHHBIE CPE/ICTBA CYIEHCKOro
H MPOKYPOPCKOTO pEarnpoBaHHs MO OTHOUIEHHIO K
opraHy f03HaHus BooOmie He 3anelicTBOBaHEL [Ipen-
CTaBHTh NMoOAOOHOE OTHONICHHE K CYJAy B CTpaHax
aHTJIOCAKCOHCKOM CHCTeMBI paBa, e Cy/ neicTBu-
TEJILHO — Oprad BIACTH, B NPHHIMIE HEPEAJbHO. Y
Hac ke “0TevecKu’” ONeKaeMblil, TOCTOSHHO HalpaB-
NSEMBEIA M TIONPABIAEMEIH CO CTOPOHBI BBIIIECTOS-
IUX WHCTAHIUR Cy/l CKOpee JIeCATKH pa3 epeHeceT
cynebHoe 3acenmanue, yem Mo3BOMUT cebe Heoro-
BOPEHHYIO C BBHINIECTOANIMMH CAMOCTOSATEINLHOCTh
pemienuit u neiicreuit. 1 Bce 310 Ha done nepma-
HEHTHO MOBTOPSAIOUIMXCSA, B TOM YHCIIE HA CAMOM
BBICOKOM TOCY/IapCTBEHHOM YpPOBHE, 3adBIICHHH O
HEOOXO0IMMOCTH JIaNbHEHIIEro YKPEIUICH!s He3aBH-
CHMOCTH CyAeOHBIX OpPraHOB; MPOJOIDKeHHS cyneo-
HO#H pedopMEI H T.I1.

IT1. Pedopmnl Bo BpeMsi KPH3HCA HIIH KPH3HC
pedopm. 3aKkoOHOMEPEH BOIIPOC: €CTh JIH BO3MOXHO-
CTH B paMKaxX CIIOKHBIICHCS mapaaurMsl YCIOBH
s (o4epenHOro) pe)opMHPOBAaHUS ONEPATHBHOIO

33 Cm.: Cyne6Ho-kouTpONBEHOE Tipon3eoacTeo Ne 3/7-97/15 umn
Ne 3/7-67/23 // Apxup Huxeropouckoro paifoHHOro cyaa
r. H. HoBropopna. 2009.
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Cyie6HOro KOHTPOJIA KaK MO/UTHHHO HE3aBUCHMOH H
COLHAILHO OPHEHTHPOBAHHOM EATENBHOCTH, NPH-
3BaHHO# peanbHO 0OecneynBaTh HHTEPECH], IpaBa v
cB0OOABI TUIHOCTH?

ITonaraem, aro Her. Hu Teopus poccuiickoi
YrOJIOBHO-TIPOIIECCYANIbHOH NOKTPHHBI, HH BBICIIHE
cy/1e0HBIE HHCTAHIIMH CTpaHel, BKIogas KoHcrury-
uuonHer Cya PO, BUANMO, HE OTKaXyTCH OT MyCCH=
poBaHus npobieMsl “BHYTPEeHHEH MpeAPEIIEHHOCTH
BHIBOJIA CYyJieH’’, CKIabIBaloIeiics mo UToraM npo-
Bepku. Her Hagex bl H Ha TO, YTO BRIIECTOAIIHE CY-
JeOHBIe HHCTAHI[MK OTKAXYTCA OT IIPaBa pyKOBOJIHTH
HIDKECTOAIIMMH; (opMyInpoBaTh 00f3aTeNbHBIE
(pyxoBoasiue) Juis HAX yka3aHus. Pa3ssuBaTh B Ta-
KHMX YCJIOBHAX HE3aBHCHMOCTB, CAMOCTOSTEIBHOCTD
CYXJICHHH W JeHCTBHH MOXHO pa3Be 4TO B paMKax
HAYYHBIX JUCKycCHil. B 3TOM CBA3M €CTECTBEHHO Ha-
MPAIABAIOIMMCS ¥ BecbMa Y (DEeKTHBHBIM pelieHu-
eM uccrexyeMoro kpyra npobnem Buautcs Jlekper
o Cyne Ne 1, xak M3BECTHO, BEChbMa KapJWHAILHO
“pedropMupoBaBIMi” B CBOE BpeMA M CyjaeOHBIE, U
CJIe[ICTBEHHBIE, ¥ IPOKYPOPCKHE OPraHbl B COOTBET-
CTBHM C HOBBIMH TpebOBaHUAMH.

Opnako nmonobHble “IKCTpEMHMCTCKHE”, KaK yKa-
YT, MPU3BIBEL BPAX JIM HaWIyT NOHHUMaHHE Kak y
HayyHOH OOIIECTBEHHOCTH, TaK H Y BETBEH BIACTh
npenepxammx. [lodToMy ¢ JeKperamMH, BHIHUMO,
npuaercs nonoxnark. Ecnu uTo M peansHo ocyie-
CTBHMO, B TOM YHCJIE B 0003pHMOii NEpPCIEKTUBE, 3TO
obcysxieHne Bonpoca 0 HeoOXOUMOCTH BBEICHHUS B
cynebuyio cucremy Poccuiickoit @enepanun HHCTH-
TyTa CHENHATH3UPOBAHHBIX CIEJCTBEHHEIX Cy/eH
(“cynmeii 3a apecramu”). JlOCTAaTOYHO W3BECTHHIE
3aKOHOJATE/IbCTBY M NPAaKTHKE pANa CTpaH KOHTH-
HEHTATbHOH CHCTEMEI IpaBa, aBTOHOMHO BBIEIICH-
HbI€ ¥ B TIPHHIHIE HE MPH3BaHHBIE K OTNIPAaBJIEHHIO
NIPaBOCYAMA B CyJi€ IEPBOH HHCTAHIIMH, HA3BaHHBIE
Cyabu Moriu Obl B3sTh Ha cebs peanusanuio QyHK-
IIMH ONEpPaTHBHOTO cyneOHoro koHTtpons, obnanas
[pPH 3TOM [PAaBOM HE3aBHCHMOMH NMPOBEPKH U OLEHKH
BCCH COBOKYIIHOCTH MNAaHHBIX, IPEJCTABICHHBIX B
Cyl ¢ neiapi0 000CHOBaHMA TOTO HIIH MHOrO XOJa-
TaHCTBa CJIEICTBEHHBIX OPraHoOB, B TOM YHCIIE CTOJIb
HeoOX0MMMON OLIEHKH CBOMCTB HX JOMYCTHMOCTH
WIH IOCTATOYHOCTH JJIA pa3pelleHus crmopa mo cy-
mecTBy>*.

3 [Tpu 5TOM, ECTECTBEHHO, HYKHEI MEXAHHIMEL, C OJHOH CTOpO-
HBl, MO3BOMJIAKIIHE BKNHYHTE HHCTHTYT CICACTBCHHEIX cy,qcﬁ
B o6myio denepansuyio cynebuyio cucremy P®. C apyroii —
B OpPHHIHINE HCKTHOYAIOOIHE MOOJYHHEHHOCTE H (OJKH.I[BCMOS)
BO3/IEHCTBHE HA YKAa3aHHBIX CYAEH CO CTOPOHHI BHIIECTOANIHX
Cyﬂeﬁlﬂ:lx HHC’I‘&HIIB.ﬁ, B TOM HYHCIC MOCPEICTBOM OTMEHEL,
BEIHECEHHBIX MMM CyAeOHEIX pemeHuii.




