§ 9. OTHOLWEHMNE K KOHCTUTYLIMN COBPEMEHHOW 1CTAMCKOW MPaBOBOW MbIC/N

B Konctutynumn P® 3Ty ugeu, B 4aCTHOCTU, IIPOCICKUBAIOTCS B HO-
BOM CT. 75.1, B KOTOPOU TOBOPUTCS O CO3JAaHUM YCIOBUM IJIS1 YCTOMYMBO-
ro 9KOHOMHUUYECKOI0 pOCTa U MOBbILLIEHUsI 0JIarOCOCTOSIHUS TpaxKaaH, sl
B3aMMHOTO JIOBEpPUSI TOCyIapcTBa M OOIIECTBA, rapaHTUPYIOTCS 3alluTa
TOCTOMHCTBA IpaXIaH 1 YBaXXeHHE YeloBeKa Tpyaa, odecreunBaeTcs coa-
JJAHCUPOBAHHOCTD IpaB U 00sI3aHHOCTEN IpaxkAaHWHA, COLMAIbHOE MapT-
HEPCTBO, SKOHOMMYECKAsI, TOJUTHUUYECKasl U COLIMaIbHAsI COJIMAAPHOCTD.

§ 9. OTHOWEHNE K KOHCTUTYLMN COBPEMEHHOMN NCITaMCKOWN
npaBoBON MbICIN

HMcnamckre HOpMBI, IPUHLIMIBI 1 MHCTUTYTHI HA TIPOTSKEHUM BEKOB
WUIpaayv BEIYILYIO POJIb B IOJUMTUKO-IIPABOBOM Pa3BUTUM apaOCKUX CTPaH.
M B HacTosI1ee BpeMsl OHU MPOJ0JIXKAIT OKa3bIBaTh CEPbE3HOE BIIMSIHUE HA
X MPABOBbIC CUCTEMBI. TaKoe BJIUSHUE HATJISIAHO MPOSBISIETCS B KOHCTH-
TYLMSX YKa3aHHBIX cTpaH. MckimoueHueM saBisercs JIueaH, roe ¢popMupo-
BaHUE U (pyHKLIMOHUPOBAHME rOCYIapCTBEHHBIX CTPYKTYP MPOUCXOAUT Ha
OCHOBE€ KOH(peCCMOHAIbHOTO MPUHLIMIIA PaCIIpeAcIeHMUS KITFOUEBbIX 0K~
HOCTEH MEXIy MPEACTAaBUTCISIMUA PA3JIMUHBIX BEPOUCIIOBEHAHUMA, TIPEXIC
BCETO, XpUCTHAHAMHU U MYyCyJbMaHaMu. Takoii KOH(pECCHUOHAJbHBIA Oa-
JIaHC, 3aKpernjieHHbIi HalmoHanbHbIM nakToM 1943 1., 00BbSICHSIET, TOYEeMY
JmBaHcKasi KoHCTUTYLIMS CBOOOIHA OT BJIUSHUS MCIaMa.

KoHcTuTylIMM oCTajibHBIX apaOCKMX CTpaH (BKJIIOYas IIPUHATYIO B
JluBuu nocne cmeHsl pexxuma B 2011 r. KOHCTUTYLIMOHHYIO JeKjaapaliyio)
MpeaycMaTprMBalOT MHOTHE CBSI3aHHBIE C WCIAaMOM IOJIOXKEHUSI, KOTOPhIe
CTAHOBSITCSI OpPUEHTHUPAMU TIPABOBBIX CUCTEM B LieJIOM. BrojiHe ecTecTBEeH-
HO, YTO KypC Ha MCIaMMU3aLNI0 MO3UTUBHOIO MpaBa, KOTOPHIA B ITOCIETHUE
JIEeCITUIETUS BCE 00Jiee DHEPrMYHO MPOBOAUTCS B psiae apabCKUX CTpaH,
HaxoJUT CBOE OTpaXeHMe B pa3IMuHbIX (popMax BIMSIHUSI MCJaMa Ha UX
KOHCTUTYUMHU. OTHOBPEMEHHO CpEIr MCIAMCKUX TEOPETUKOB aKTUBU3HU-
PYIOTCS CIOPBI BOKPYT TOTO, HACKOJIBKO caMa KOHCTUTYLIMS KaK IIPaBOBOM
JIOKYMEHT BIIUCBIBAETCS B UCJAMCKYIO TPAAULIMIO.

OTHollIeHE COBPEMEHHOM MCIaMCKOM MOJIMTUKO-TIPABOBOU MBICIN K
KOHCTUTYLIMM BO MHOTI'OM ONpPEIEIsIeTCs €€ MOAXOA0M K ABYM IIPUHLMIIN-
aJIbHbIM BoIrlpocaM. Peub uaet o0 olieHKe TMTO3UMTUBHOIO 3aKOHOJATEIbCTBA
B 1LI€JIOM, a TaKXKe O TPAaKTOBKE rocyaapcTBa U ero (popmbl. BmecTe ¢ Tem cy-
ILIECTBEHHOE 3HAaUY€HME UMEET Cliel(rKa MHTEePIIPETALIMU BEIpaOOTaHHOM
B paMKax IlIapyraTta Mpe3yMILUYN OJO3BOJECHUS IIPU pEelIeHU MUPCKUX BO-
IIPOCOB, a TAKXKE OCMbICJIEHME HOpMAaTUBHOM Nprpoabl mpaktuku [Ipopoka
Myxammanga M ero CnoABMXXHUKOB. PaznnuHble HanpaBiaeHUS UCIaMCKOMN
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[maBa 1. KOHCTUTYUMA KaK »KMBOWN MHCTPYMEHT

WACOJOTUN TIpeaIaraloT HEeCOBMNAIAIOIIE OTBETHI Ha A3TH BOIIPOCHI, YTO
OOBSICHSIET OTCYTCTBUE B COBPEMEHHOM MCJIaMCKOM IpaBOBeIECHUU eIMHOMN
MO3ULIUA OTHOCUTEJIbHO KOHCTUTYLIMU.

Boinensgiorest Tpu OCHOBHBIX TToaxoaa. OnyH U3 HUX B TIPUHIIMIIE OT-
BepraeT KOHCTUTYLIMIO KaK HE COOTBETCTBYIOILIMI MTOCTyJIaTaM HcjiaMa WH-
ctutTyT. Jpyroii, HampoTUB, UCXOAUT U3 TOrO, UTO KOHCTUTYLIMSI BIOJIHE
YKJ1abIBA€TCsl B LlIapMaTCKUE paMKU U TIPU OIpeaeeHHbIX YCIOBUS JaxkKe
MOXET CIIOCOOCTBOBATb MPAKTUYECKOM peanu3alidid MCIAMCKHMX 1LIEHHO-
creii. Ha ¢oHe »Thx mpeacrtaBieHUl CaMOCTOSITEIbHOE 3HAaUY€HHUE MPUO-
OpeJia KOHLEMLMS, KOTopasi JOMyCKAaeT KOHCTUTYLMIO ITPU YCJIOBUM ITOCTIe-
JIOBaTEJIbHOI'O 3aKpeNeHUsI B HEU MCIaAMCKMX HOPM 1M MIPUHLIMIIOB I10 BCEM
KJIIOYEBBIM BoIlpocaM. MHBIMU cJIOBaMU, CTOPOHHMKHM TaKOro MOIXoja
JIOITYCKAIOT HE JI00YI0, a TOJbKO «MCJIAMCKYI0» KOHCTUTYLIMIO, 00pa3lioM
KOTOPOW BBICTYIAeT «KOHCTUTYLIMS XaudaTar.

IMTo3unms Tex cCOBpeMEHHBIX MYCYJIbMAHCKHUX MBICIUTEIEH, KOTOPhIE
OTCTAMBaIOT NPUHLMUIHNAIBHYIO HEIIPHUEMIEMOCTb KOHCTUTYLIMU, B IIEPBYIO
ouepenb OOBSICHICTCS UX OTPULAHMEM IIO3UMTHMBHOIO 3aKOHOJATEbCTBA
KakK TpOAYyKTa AesITeJIbHOCTU 4YesloBeKa B MPOTUBOBEC BoJie AJljlaxa, Bbl-
paxeHHoU B mapuate. Ha 3Toil OCHOBe KOHCTUTYLIMS, IIPEACTaBIISIONIAS
c000i1 mpuMep TaKOTO 3aKOHOIATeIbCTBA, OLIECHUBAeTCs KaK «0uma» — He-
npuemiieMoe HOBLIeCTBO. Beab oHa onuueTBopsieT co0oii mogMeHy 0oxke-
CTBEHHbIX BEJIEHUI1, BEpXOBHOI BlacTU AJjljlaxa, 00J1aJal01Iero MOHOIOJIM-
el Ha yCTaHOBJICHME IPaBUJI IIOBEACHUS, CO3MaHHBIMU JIIOJIbMU 3aKOHAMM.
B KoHeuyHOM cueTe peub uaeT 06 oTKase OT MOAYMHEHUS AJ1axy B TOJb3Y
MpU3HaHUST 00513aTeJIbHOCTU CJIeIOBaHUSI 3aKOHOAATEIbCTBY, KOTOPOE He
OTJIMYAETCS HEIIOTPeIIMMOCThIO. B3aMeH BedHBbIX 1 0€301MOO0YHBIX TTPe/-
MUCAaHUI IIapuaTa, OTBEYAIOLIUX JIOOBIM YCJIOBUSIM, MECTY U BPEMEHH,
KOHCTUTYLIMSI TIpeajiaraéT HOPMbl, HE CBOOOJHbIE OT OILUMOOK, OT/IMYalO-
1IMecsl HeMOCTOSIHCTBOM M OTpakarollie He BbICIIYIO CITpaBeIJIMBOCTb, a
MHTEPECHI OTIEIbHBIX COLMAIBHBIX TPYITIT U MOJIUTUYECKUX CUT'.

KiroueBbIM IIapuaTCKUM apryMEHTOM HPOTUB KOHCTUTYLMU ITaHHOE
TeYeHME MCIaMCKOU MBICIU CYUTAET €€ HECOOTBETCTBUE NpakTuke I1popo-
ka Myxammajga, coctapisiiouleii BMecte ¢ KopaHoM conepkaHue Liapua-
ta. ITloaTBepKIeHUEM TaKOro BBIBOJIA CIYXKUT u3pedeHue IIpopoka: «Ecin
KTO-HUOYIb CleaeT HeYTO, He COBIajalollee ¢ Halllel MpaKTUKOoi, TO OHO
oTBepraercsi»’. [lpu >ToM oTpULAOLIME KOHCTUTYLIUIO MYCYJIbMaHCKUE

' Cm.:. URL: https://www.alwatanvoice.com/arabic/content/print/321760.html
(mata o6paiieHus: 14.04.2021).

2 Mycnum Aby-nb-XacaH OMH aib-Xamxkokax ouH Mycianm anb-Kyinaiipn an-Haii-
cabypu. Anb-Xamuc ac-Caxux. Op-Pusn, 2015. C. 565. Ne 1718 (Ha apa0. 513.).
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§ 9. OTHOLEHMNE K KOHCTUTYLIMN COBPEMEHHOW 1CTAaMCKOW MPaBOBOW MbIC/N

YUEHbIC, TOJKYSI U3BECTHYIO MCJIAMCKYI0 MAaKCUMY «OCHOBOI BEIEHl SIBJIsSI-
eTCsl pa3pellieHue», TTOJYEPKUBAIOT, YTO CACAyIolas U3 Hee MPe3yMITLUS
JIO3BOJIEHHOCTH KacaeTcsl TOJIbKO MaTepUalbHbIX OObEKTOB, HO HE pacipo-
CTpaHsIETCS Ha IeCTBUS, KOTOPBIE TTOTYMHSIOTCS APYTroMY TIpaBIITy — X
CBSI3aHHOCTU KOHKPETHBIMHU MpeInrcaHusIMU lIapyuaTta. A B IIapvaTe OT-
CYTCTBYIOT TOUHBIE TIPEeAINMCaHMs, KOTOPbIE MOTYT TOJKOBAaThCS KaK JOIMY-
LIeHUEe KOHCTUTYLIMU, HET U aHAJIOTUYHbBIX NTpUMepoB npakTuku [Tpopoxka,
MMO3TOMY KOHCTUTYLIMIO CJIeIyeT OTHOCUTH K OTBEpraéMbIM HOBILIECTBAM.

Ha ocHOBe 3TOro Kj1ioueBoro apryMeHTa NpoOTUB KOHCTUTYILIUY BBHIIBU -
raloTcs U YaCTHbIE, XOTS M BeCbMa Cepbe3Hble Bo3paxkeHus. HanboJee 3Ha-
Y1MOE M3 HUX CBS3aHO C MpeaycMaTpUBaeMbIMU KOHCTUTYLIME OCHOBaMU
BJIAaCTU U (DOPMOIA ITpaBiieHUS. 3aKpeIUicHUEe KOHCTUTYLIMEH pecITyOIMKaH-
CKOIl M Jaxke MOHapXM4eCKoi (pOopMbl IpaBjIeHUs] CUMTAETCSI aOCOJIIOTHO
HETpreMJIeMbIM, TIOCKOJIbKY €IWHCTBEHHOM IpHU3HABaeMOW IIapuaToM
MOJIEJTbIO BJIACTU BBICTYMAeT XajqudaT. DTOT BBIBOJ JejlaeTCs Ha OCHOBE
JIeTaJIbHOIO aHajiu3a MCTOPUM CTAaHOBJIEHUSI MCIAMCKOM TrocymapCTBEH-
HOCTU U €€ OTpaXXeHUsI B TPAIUMIIMOHHON MCIaMCKOI KOHIIEITIIMU BIACTH.
[Tpruem, mmonaratoT MPOTUBHUKM KOHCTUTYLIMU, OT UIeW xanudaTta Helb-
351 OTKa3aTbCsI CO CCHUIKOM Ha MPE3yMITLIMIO JO3BOJICHHOCTH, IMMOCKOJbLKY
yupexkaeHue TaHHOI (pOPMBI BJIACTHU SIBJISIETCS] 00SI3aHHOCTBIO MyCYJIbMaH
M OTHOCUTCS K JEHCTBUSM, CBSI3aHHBIM OJHO3HAYHO YCTAHOBJIEHHBIMU
KOHKPETHBIMU TIPEANTMCAHUSIMU LIapuaTa, KOTOpble 3aKperIsioT Xaaudar
B Ka4eCTBE ¢IMHCTBEHHOI JETMTUMHOI nciaMcKoil Biactu'. Kpome Toro,
3aMeHa xajaudara MHOU (popMOIl MpaBleHUST HE COOTBETCTBYET IPaKTUKE
[Tpopoka, a 3HAYUT, JOJKHA OBITH OTBEPrHYTA.

CrnenyeT nMeTh B BUILY, 9YTO OAHO3HAYHO HEraTMBHAasl OLIeHKA KOHCTU-
TYUUU TIOOKPEIUISIETCS BaXKHBIM TE3MCOM MICOJOTMYECKOIo XapakTepa.
[IpuHsiTHE NEPBBIX KOHCTUTYLUIA B MyCYJIbMaHCKUX CTpaHaX CBSI3bIBAETCS
C 3aBO€BAaHMEM MHOI'MX PErMOHOB MYCYJbMaHCKOTO MUpa €BpPOIeiCKUMU
KOJIOHM3aTOpaMM U MPSIMBIM HacaxkIeHUEM UMM CBOMX MOJIEJICH rocymap-
CTBEHHOI'O YCTPOMCTBA M MOJUTUYECKON AEMOKpaTUM Ha IOITUYMHEHHBIX
TeppuTopusix. Takue o0pa3ibl HaBsI3aHHON MyCyJbMaHaM IMPaBOBOM KYJib-
Typbl HEPEIKO Ha3bIBAIOT «MHCTUTYTaMM HeBepusi». OTcioma U KOHCTUTY-
LIUsI paccMaTpuBaeTcsl Kak (peHOMEH, BOCIIPOU3BOISIINI IIPAKTUKY «HE-
BEPHBIX» — IVIAaBHBIX IPOTUBHUKOB MCIaMaZ,

Takomy B3rIsIly Ha KOHCTUTYLIMIO OIMITIOHUPYET MHOM monaxona. Pa3z-
JEeJISIIoNINe ero KPYMHBIE COBPEMEHHBIE MYCYJIbMAaHCKNE MBICTUTEIN

''Cwm.: URL: http://www khilafah.net/archives/2696 (nata oopamenus: 14.04.2021).

2 Cm.: URL: https://www.alwatanvoice.com/arabic/content/print/321760.html
(mara oopaienus: 14.04.2021).
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YTBEPKIAIOT, YTO KOHCTUTYLIMS OTHIOOb HE MPOTUBOPECUYUT AOTMaM HCJIa-
ma. HaoGopoT, oHa MOXeT COOTBETCTBOBATH €ro LIECHHOCTSIM. B oTinuune ot
apryMeHTOB, KOTOpPbI€ MPUBOIST NPOTUBHUKU KOHCTUTYLIMU, €€ CTOPOH-
HUKU JIeJAI0T aKLIEHT HE HAa YACTHBIX MOJIOXKEHMSIX IIapraTa, OTpaXkaroIlInx
MPaKTUKy MEPBBIX MOKOJIEHU MYyCyJIbMaH, a Ha €r0 MCXOAHBIX Hadajax,
BeAylMx Leasax. KpoMme Toro, oHu mpeaiaraioT MHyI TpaKTOBKY pa3pado-
TaHHOI B JIOHE 11apraTa KOHLENLWY MPe3yMNLUY 103BOJIEHHOCTH 110 MUP-
CKMM BOIIpOCaM, a TakKxKe 00OCHOBBIBAET Apyroe NoHMMaHue caoB [Ipopoka
Myxammanga 0 HEeOpUSITUH BCETO TOTO, YTO HE COOTBETCTBYET €r0 IMPAKTHUKE.

Taky Mo3ULMI0 3aHUMAET, HAallpUMEP, KPYITHEHIINA COBPEMEHHbIN
MyCYJIbMaHCKUil Teosior 1 nipaBosen Mycyd anb-Kapanasu, noaroe Bpemst
CTOSIBIIMI BO TJIaBe BceMupHOro corwo3a MyCyJIbMaHCKHUX YYE€HBIX, OCHO-
BaTeab EBpomneiickoro coseta ¢eTB M UcCCaea0BaHUM. B MHTEpBbIO Teje-
KaHany «AJjb-JIxxa3upa»' eme B 2005 T. OH U3JIOXUI MO3ULIMIO YMEPEHHOM
MCJIAMCKOMN TIOJIUTUKO-ITPABOBOM MBICJIM OTHOCUTEJIBHO KOHCTUTYLIVM.
OHa UCXOOUT M3 TOrO, YTO KOHCTUTYLIMSI HE MOXET BKJIIOYATHCS B Psid HE
MpueMJIeMbIX s ucjiama HoBlecTB. O HUX MOXHO TOBOPUTD JUIIb MPKU-
MEHUTEIbHO K Cyry0o peuruo3HbIM BorpocaM. ToyibKO B 3TOM cdepe Bce
NpeanurucaHnsl OJHO3HAYHO ycTaHOBWI AJjniax. JIrogy He MOTYyT HMYETro K
HUM OPpUOAaBUTh U HUYETO OT HUX OTHATh. 31€Ch HEJIb3s YCTaHABIUBATh HU-
KAaKMX HOBBIX MPABUJI, €CJIM OTO HE pa3pelieHO AJJIAXOM.

B cepe Mupckoii XXu3HU KaTteropusi «OMaa» — HEIMO3BOJUTEIbHbBIX
HOBIIECTB HE NpuUMeHsSIeTcd. Ecin B peIMTMO3HBIX BOIIPOCAX HEUCTBYET
MPUHILIUIT «UTTUOa» — CTPOroro CJIeNOBaHWS TOMY, YTO IIPEANMCAaHO IIa-
pUaTOM, TO MUPCKUE MPOOJEMBI SIBJISIIOTCS T0JIEM MPUMEHEHUS TPUHLIAIIA
«0TUAA» — TBOPYECKOTO MOAX0a K PELIEHNUI0 BO3HUKAIOIINX BOIIPOCOB,
BKJII0Yasi BO3MOXHOCTb PallMOHAJIBHOTO (POPMYJIMPOBAHUS HOBBIX ITPABWIL.
MMmeHHO Tak 1 nocTynaiu croaBrxkHuku [Ipopoka Myxammana, B TOM 4u-
clie «IpaBeJHble» Xaludbl, KOTOPbI€ CTOSIJIM BO IVIaBe MCIAMCKOI BlacTu
nociie yxona u3 xu3Hu IlocnanHuka Aitaxa. OHU, B YaCTHOCTH, BBEIU
CUCTEMY FOCYIapCTBEHHBIX BEIOMCTB, KOTOpbIe He ObLIA U3BECTHHI BO Bpe-
MeHa [Ipopoka. MycyjibMaHCKKE YUY€HbIE B MEpBbl€ BeKa McaamMa Co34alu
CUCTEMY MCJIIAMCKHMX HayK M apaOCKyl0 JIMHTBUCTUKY. Bce aTo gemanoch Ha
OCHOBE IIPUHLMIIA «AOTUIA».

CKBO3b IIPU3MY JAHHOTO IIPUHIIMIIA CIESAYET paCCMaTp1UBaTh U KOHCTHU-
TYLIMIO, KOTOpas SIBJISIETCS TPEXIE BCEro MPaBOBbIM JOKYMEHTOM, 3aKpe-
TUISIOIIMM B3aMMHOE COTJIACUE YWIEHOB OOIIECTBA MO OIPEACTCHHBIM BO-
npocaM. IIpssMoro 3ampera Ha TaKylo MPAKTUKY LIapuaT HE 3HAET, a 3HAUUT,

' Cm.: URL: https://www.aljazeera.net/programs/religionandlife/2005/9/8/
Ui sg s8-1d00 5 - sz a- sl g Jigo (mata oOpainenust: 14.04.2021).
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paspeuraet. BmMecte ¢ TeM KOHCTUTYLIMS JOJDKHA OTBEYATh OIIPEaeICHHBIM
TpeOoBaHUsIM. [ 71TaBHBIM M3 HUX, cUMTaeT ajb-KapagaBu, sIBAsS€TCS BOC-
MPUSITUE OCHOBHBIX €€ MOJIOXKEHUI U3 UcjiaMa, KOTOPbIi MO OTHOLIEHUIO K
KOHCTUTYLIMM SIBJISIETCS MUCXOAHBIM HadajioM. B aTom cmbiciie KopaH cie-
IyeT pacCMaTpuBaTh CTOSIIMM Hajn KoHcTutylueil. OTciona ciemayeT, 4To
KOHCTUTYLIMSI HAXOAUTCY NojJ ceHblo KopaHa u He JoJKHA eMy IMPOTUBO-
PEYUTh.

OnHako yKa3aHHasl uepapxus He o3HavaeT, yTo u3 KopaHa Hago 3aum-
CTBOBAaTh aOCOJIOTHO BCE IMOJOXEHUSI KOHCTUTYLUU. J0oCTaTOYHO, YTOOBI
3TOMY YCJIOBUIO YAOBJIETBOPSJIM €€ TJIaBHble npeanucaHus. K Hum cieny-
€T OTHECTM 3aKpeIUleHMe Hayajl CIpaBelJIMBOCTU B OTHOLLUEHUSX MEXIY
JIIOIBMHU, COLIMAJbHOIO PaBHOBECHSI MEXIY pa3IWYHBIMHU CIOSIMU OOIIIe-
CTBA, YCTAHOBJICHUE TaKMX OTHOLLEHUI MEXAYy BJIACTUTEISIMU U MOJABJIACT-
HbIMM, KOTJA MPaBUTEb HE Y3ypIUPYET IpaBa I'paxkaaH, a MOCACIHUE HE
MocsITaloT Ha TIpaBa 00J1a1aTes BIaCcTH.

Bce 3TO OTHOCHTCS K OCHOBOIIOJATraloLIUM IPpUHIMANAM, KOTOpBIE
KOHCTUTYLMS NOJKHA OpaTh y uciaama. OHUM U COCTaBJISIIOT €€ OCHOBHOE
conepxaHue. UMeHHO 3TO MMeEEeTCsl B BUIY MPHU XapaKTePUCTUKE MCIaMa
KaK MCTOYHMKA, U3 KOTOPOIO YePIalTCsd KOHCTUTYLIMOHHbBIE TTOJIOKEHMS.
Ecan manHoe ycioBue coOJIIomaeTcsi, TO MOXHO TOBOPUTbH HE NIPOCTO O
KOHCTUTYLIMU, a UMEHHO 00 MCJIaMCKOM KOHCTUTYUUU. [Tpn 3TOM BaxkHO
MOAYEPKHYTh, UTO HE BCE MPUHLMIIBI KOHCTUTYLIMU JOJIKHBI ObITh HEMO-
CpeICTBEHHO llIapuaTCKUMU. [J1aBHOE, YTOOBI OHM HE IIOCSITaad Ha IIapu-
aT. UTHbIMU c1oBaMM, KOHCTUTYLIMSI MOXKET BKJIIOUYATh JIIOObIE MOJIOXKEHUS,
€CJIM OHU HE BCTYNAlOT B MPOTUBOpPEYUE C OAHO3HAYHO YCTAaHOBJIEHHBIMU
KOHKPETHBIMU TIPEeAINTMCaHUSIMU LIapuaTa 1 HalleJIeHbl Ha YTBEPXKIEHUE €TO
OCHOBHBIX LICHHOCTEM ¥ MPUHLIUIIOB.

M3noxeHHbIA MOAX0A HE MPEnsITCTBYET 3aMMCTBOBAHMIO IOJIE3HOIO
13 4y>XXKOro OnbITa, HO MPU YCJIOBUU, YTO BOCHPUHMUMAEMbIE JOCTUXEHMUSI
COOTBETCTBYIOT OOIIIeil MCJIaMCKOM CUCTeMe LIECHHOCTE U MMPUHSITEIM HOP-
MaM, HaIlpaB/ISIOIIUM XKU3Hb MyCyJIbMaH. VX mpeaky IUIx TaKUM ITyTeM.
OHM 3aMMCTBOBAJIU Y COCEJIEN UCKYCCTBO CTPOUTEILCTBA OOOPOHUTEIbHbBIX
PBOB, UCIIOJb30BaJIM NEPCUIACKYIO MPAKTUKY BBEIEHUSI HAJIOTOB, 10 MPU-
MEpy IPYruxX HapoIOB Hayajad YEKaHUTb MOHETHI, OOpalllaiiCh K OIILITY
PUMIJISIH TIPY CO3JaHUM T'OCYyIapCTBEHHBIX BEITOMCTB.

MHbIMM cnoBaMu, MclaM He BO3paxkaeT NMPOTUB 3aMMCTBOBAHU Mpu
YCJIOBMM, YTO OHM COYETAIOTCS C LUEJASIMUA U OOIIMMU MPUHLIMIIAMU 1IapU-
aTra, HE BCTYMAlOT B MPOTUBOPEUYME C OOJHO3HAYHO YCTAHOBJIICHHBIMUA UM
npennucaHusiMu. B TakoM ciaydyae BocmpuHUMAaEMble MOJEIN TEPSIIOT MPH-
BSI3KY K CBOEMY MCTOYHUKY U CTAHOBSITCSI OpraHUYHOMN YaCThIO UCIaMCKOM
CUCTEMBI.
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Ainb-KapanaBy NpuXOIUT K BEIBOLY, YTO MyCyJIbMaHe OJOJKHBI 3aMMCT-
BOBATb BCE JIyUllI€€ 13 YY>KOr0 OMNbITa IO BOIPOCaM, KaCaIOLUMCSI KOHCTH -
TYLIUU, HanlpuMmep B cepe yTBepXKaeHus1 cBOOOd U rapaHTUil ux obecrie-
yeHus. B aToM OTHOIIEHUM MYCYJIbMaHCKOE COOOIIECTBO IOJKHO UATH TI0
YT OTKPBITOCTHU, a HE 3aMKHYTOCTH.

OIHOBPEMEHHO MYCYJbMAaHCKUI TEOJIOT U PABOBE/I IIPEAJIaracT TaKylo
TpaKTOBKY JeiicTBuii [Ipopoka Myxammana 1 ero crioaBM>XHUKOB, KOTOpasi
OIIPOBEPraeT Te3MChl IPOTUBHUKOB KOHCTUTYLIMU. OH NPUBOIUT IPUMEPHI
TOTO, KaK «IpaBeIHbIe» XaJIU(Mbl OTKIOHSUIMCH OT npakTuku IlocianHmka
AJlnaxa, eciayd 3TO NMPUHOCWUJIO MOJIb3y MycyJbMaHaM. Ha ocHoBe Takoro
Mnoaxoja B IIapuaTe CJIOXWIaCh KOHLEMNLUSI «UMCKJIIYEeHHbIX (abCOJIOT-
HBIX) UHTepecoB». OHA UCXOAUT U3 TOTO, UTO €CJIX B IlIapraTe HET KOHKPET-
HOI HOPMBbI, IpU3HAIOLIEH WM OTBepramieil Kakoi-J1mbo UHCTUTYT, TO
OTHOLLEHUE K HEMY OIPEAEeIsIeTCsl UHTepecaMu MycyibMaH. Ha 3Toii oc-
HOBE JOMyCTUMa Jitodasi HopMa, KOTopasi yI0OBJIETBOPSIET TaKii€ NHTEPECHI,
€CJIM OHU He 3allpelleHbl IIapuaToOM.

B xauecTBe npruMepa MCNOJb30BaHMS JAHHOIO MpaBuiia yYeHbIA Ha3bl-
BaeT OIPEAe/ICHUE B KOHCTUTYLIMM CPOKA MOJTHOMOYMI IJIaBbl TOCYIApCTBA.
IIpu aTOM OTMeuaeTcsl, UTO «IIpaBeaHbIe» Xaaudbl B NIPUHIIMIIC 3aHUMAJIN
CBOIO JOJDKHOCTH IVIaBbl MYCYJIBMAHCKOIO TocydapcTBa moxu3HeHHO. Ho
Takasl IpakTHUKa JOJIXKHA OLIEHUBAThCSI KaK JOIMYCTUMasi, HO OTHIOIb HE KaK
oOs13arenbHast. OT Hee MOXKHO OTKa3aThCsl, KaK caMU «ITpaBeIHbIe» Xaludbl
oTxomuyin ot npakTuku IIpopoka Myxammana, €cjiv 3TO OTBEYaIO MHTEPE-
caM ucjiama 1 mycyiieMaH. Eciiu Tak moctynanu crioasikHuku ITpopoka mo
OTHOLLEHUIO K €ro JeMCTBUSIM, TO YK TeM 0oJjiee B HallW JHU MYyCyJbMaHe
MOTYT HE CBSI3BIBATh ce0s1 MX onbiToM. Benb BhicKasbiBaHue [locianHuka
AJlJTaxa 0 TOM, YTO HECOOTBETCTBYIOILICE €T0 MTOCTYIIKaM IMMOBEACHUE OTBEP-
raeTcsl, OTHOCUTCS TOJbKO K PEJIMTMO3HbBIM BOIIpOCaM, a B MUPCKOM cepe
JeWiCTBYET MPaBUJIO «MCKJIIOUEHHBIX (a0COJIIOTHBIX) MHTEpecoB». [ToaTomy
noctynku ITpopoka u ero CnoaBU>KHMKOB B MUPCKOU cpepe HaTOo OLCHU-
BaTh KaK JOITyCTMMOE, HO He 00s3aTeIbHOE IIaphaTCKOe MpaBMJIo. Takoe
noHuMmaHue uspedyeHus Ilpopoka Myxammana pasneisiioT KpyIlHeuiue
COBpEMEHHbIE MyCYJIbMaHCKHE y4eHble'.

Ha ocHoBe manHoro noaxona ajab-KapagaBu IpuxoguT K BbIBOAY, YTO
B COBpPEMEHHBIX YCJOBUSIX MCJIaMCKasl BJAaCTh MOXKET OCYILECTBISITHCS B
paMKax pasjuyHbIX GopM mnpapiaeHus. CaM ydyeHbI OTAaeT MpeanoyTe-
HUE PECITYyOJIMKE, XOTS HE BUAUT BO3paKE€HUI MPOTUB KOHCTUTYLIMOHHOM

I CmM., nanipumep: URL: https://dorar.net/hadith/search?q=<s s+ »&st=p&xclude=
&fillopts=on&t=0&d%5B%5D=1 (mara oopamenust: 14.04.2021).
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MoHapxuu. OH He pa3aeisiecT MHEHHUE TeX, KTO CUMTaeT XaJIudaT eIuHCT-
BEHHO JOMNYCTUMOM 1apruaToM (GOpMOii rocy1apcTBa.

IMosuuusg anb-KapagaBu He sIBAsSeTCS TPUHLUMITMATBHO HOBOM JJIS UC-
JJaMCKOM TIpaBoBOM MbIciU. CaM ydeHBI CIlielMaibHO TTOIUepKUBaJl, YTO
eme B 1909 r. KpyInHbIi# MyCyJIbMaHCKUI MbICIUTEAb Pamyn Puga BeiHeC
(beTBY B OTBET Ha OOpallleHHbIMA K HEMY BOIIPOC O TOM, MOJHOCTbIO JIU CO-
rjlacyeTcsl KOHCTUTYLIMSI C UCJIaMCKOl penurueit. Ha aToT 1oKyMeHT, Briep-
BbIC OITYOJIMKOBAHHBIN B XypHaye «Anb-MaHap»!, 10 cuX ITOp CChIJIAloTCs
BeAyIIYE LIEHTPHI MCIAMCKOM TPaBOBOI MBIC/IM P OOOCHOBAHWU CBOEH
MO3ULIUU OTHOCUTEJIbHO KOHCTUTYLIAU.

Pammn Puna, paccykngasi 0 COOTBETCTBMM KOHCTUTYLIMM MCIAMCKUM
JOrMaM, CpaBHUBAET JIBE MOJIe/IM OpraHu3aluu BjacTu. OQHy OH Ha3bIBacT
€AMHOJMYHON IUKTATOPCKOM, a IPYTYI0O — OrpaHUYEHHOM KOHCTUTYLIMOH-
Holi. IlepBas oTjinuaeTcsi TeM, UTO IPU HEMl BJIACTUTEb AEUCTBYET BCELIEIO
10 CBOEMY JIMYHOMY ycMoTpeHrio. OH He CBsS3aH MHEHMEM KOTO-JIN00 U
He 00s13aH HU C KeM KOHCYJIbTUPOBAThCS MPU NIPUHSATUM 3aKOHOB. ITpaBu-
TeJIb 3[1€Ch BhILLIE llIapUaTa U 3aKOHAa, OH HEe HECEeT OTBETCTBEHHOCTU 32 CBOU
neiictBus. Takyro ¢opmy BJIaCTU McJIaMCKasi peurus 3amnpeiiaer. boiee
TOro, IIapvaT OLIEHUBAET ¢ KaK «HEeBEPHYIO», ITOCKOJIbKY OHA JONMYyCKaeT
3aMpeleHHOEe UCJIaMOM, B YaCTHOCTHU, MOCSITAaTeIbCTBO Ha KM3Hb U COOCT-
BEHHOCTb rpaxaaH. [loaToMy crosiiiee Bo riaBe Takoi BJACTH JIMLIO SIBJISI-
€TCS1 BEPOOTCTYITHUKOM.

Jpyrasg MozeIb BJaCcTH IIPEAIIoaracT €€ CBI3aHHOCTh OIPEacICHHBIMU
paMKaMu 1 ycaoBUsIMU. ['71aBa rocymapcTBa, Ha3HavYaeMble M PYKOBOIU-
TeJIM MPOBUHLIUI U BCE YUHOBHUKU OrpaHUUYEeHbl KOHCTUTYUMel. KoHCcTH-
TYLIMS U BCE 3aKOHBI TPUHUMAIOTCS 3HAIOIIMMM W ONTBITHBIMU TIPEICTABU-
TEJSIMU, KOTOPBIM JaHHYIO (PYHKIIMIO MOpydYaeT HalMs I1OCIe B3aMMHBIX
KOHCyAbTaUMi rpaxnaH. [lpaButenb 31ech MOCTaBI€H B TaKUE YCJIOBUS,
YTO OH HE MOXET pellaTh BCe eIMHOJUYHO U CBOeBOJbHO. HaobopoTt, oH
00s13aH TMOMUYMHSATHCS IIapraTy W 3aKOHY, IIPUHITOMY KOHCYJIbTaTUBHBIM
COBETOM, JEHCTBYIOIIMM B KaueCTBe 3aKOHOAATEJIbHOIO opraHa. MMHaye ro-
BOPSI, OH clieAyeT KopaHuyeckoMy npasuiy: «KoTopble Bepluar aena CBou
110 COBETY B3aMHOMY» (42:38)%, «Korma 1oXoauT 10 HUX BECTh O MOOee
WIN TTOpaXXeHUHU, pa3rjiallaloT OHU ee. A eCIy Obl paHblle COOOLIMIN OHU
ITocnaHHUKY M TIpeIBOAUTENSIM MYCJIMMOB, TO T€ U3 HUX, KTO B3BICKYET
CMBICJI COKPOBEHHbII COOBITHI, 3HAJIM Obl, UTO MpeanpuHUMaTh» (4:83),

'Cwm.: Annb-Mamnap. T. 12. Y. 8. Kaup, 21 pespansg 1909 . C. 606—611 (Ha apab. 13.).

2 3necw n nanee Kopan untupyercs o nusgannio: Kopan / Iep. ¢ apab. 1 KOMMEHT.
M.H. Ocmanosna. 3-e usn., nnepepa6. u gon. M.; CII6., 2010. ITepsas undpa B ckodkax
O3HavaeT HOMeDp Cyphl, HUdpa Iocje TBOeTOUMs] — HOMEp aiisTa.
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«M coBetytica ¢ HUMHM o nenax» (3:159). Umenno tak 1 nocrynanu [Ipopok
U «IIpaBeJHbIe» Xanudbl, pelias MUPCKUe BOIPOCHI.

B 5TOM 1 COCTOUT CMBICJT COOTBETCTBUSI KOHCTUTYLIMM 1IAPUATY B CBOUX
OCHOBAaX M MUCXOIHBIX Hauanax. YTo e KacaeTcs IeTajJbHOTO peryjanpoBa-
HUS, TO €0 JOJKEH OCYIIECTBISATh 3aKOHOAATEIbHbBINA OpTaH, N30MpaeMbIii
Hauueil. M3 npuHUMaeMbIX UM 3aKOHOB U CKJIQJAbIBA€TCSl KOHCTUTYLIMS.
Ecnu ee monoxeHus1 COOTBETCTBYIOT TOYHO YCTAaHOBJIEHHBIM TIpeAIvca-
HUSIM IlIapyaTa U TaKMM €ro HavyajlaM, KakK CIIpaBeIJIMBOCTb, UCKIIOYECHUE
Bpena, IMPUBJICUYCHUE TI0JIb3bI, TO OHA OTBEYAET UCIAMCKOU penuruu. [lpu
STOM BIIOJIHE JOIYCTUMO, YTO KaKMe-TO KOHKPETHbIe MPeANnCcaHus KOH-
CTUTYLIMM MOTYT OKa3aThbCsl NMPOTUBOpEUYALIMMHU 1IapruaTy. DTO O3HAYaeT,
YTO 3aKOHOIATEJIb OIINOCS, KaK HEPEAKO OIIMOOUYHBIMU OKa3bIBAICH BbI-
BOJIbl MYCYJIbMAaHCKMX IPABOBEIOB, COAEPXKAILIMUECS B UX KHUrax. B Takom
cJlydyae Halusl BCerga MOXeT O0paTUTh BHUMaHKE 3aKOHOAATEJIbHOIO Op-
raHa Ha 3TW YIYIIEHUs, YTOObI OH UX UcHpaBuJl. [JITaBHBIM 311€Ch SBISIETCS
y4eT MHTEPECOB HALIUU.

Pamun Puga npuxoauT K BBIBOAY, UTO C MMOMOILIBIO KOHCTUTYLIMU, OT-
Beyalolllell yKa3zaHHbIM BbILIE TPeOOBAaHUSIM, MYCYJIbMAaHCKOE COOOILECTBO
B COCTOSTHMM 3alllUTUTH CBOIO PEJIMTUIO U 00eCIEeUYUTh pean3alrio CBOMX
MHUPCKUX UHTEPECOB.

KoHuenuug nciaMckoi KOHCTUTYLIMU, KOTOPYIO pa3BuBaeT ajib- Kapa-
JaBU 1 ero eAMHOMBILIJIEHHUKM, cchbllatoluecs: Ha peTtBy Pammpga Puabl,
HE pas3felisieTcsl IPYTMM HaIllpaBJICHUEM MCJIAMCKOWM MOJUTHKO-IIPaBOBOM
MBICJIV, KOTOPOE OTCTauBaeT KOHCEPBATUBHBIC U NAXKe PaaAUuKaIbHbIE UIEH.
Ero npencraBuTenM CYUTAIOT COBEPILISHHO HEMPUEMIEMON KOHCTUTYLIMIO,
KOTOpasi 3aKpeTuIsIET JINIIb HEKOTOPhIE O0IMe LIEHHOCTH MCjlaMa U MOXKeT
BKJII0YaTh 3aMMCTBOBAHHBLIC MHCTUTYTHI MPU YCJIOBUM, YTO OHU HE IIPO-
TUBOpEYAT TOYHO YCTAHOBJIEHHBLIM IIpeAlucaHusM luapuata. B kauectse
aJIbTepHATUBbLI TAKOMY MOJXOAY, KOTOPbIi OMpaBAbIBAET UCITOJbL30BAHUE
Yy>KOT0 OIBITa CO CCHIJIKOM Ha KOHLICHIINIO «MCKIIOYEHHBIX (A0COIIOTHBIX)
WHTEPECOB», MpeajaracTcsl BapruaHT UCTUHHO MCIAMCKOM KOHCTUTYLMU,
MnpeaycMaTprBarolleii Bce 0€3 MCKIIUYEeHUS MHCTUTYThI KJIACCUYECKOTO UC-
JJAaMCKOTI'O TocyaapcTBa.

JlaHHast MO3UIIKs HE SIBJISIETCS 4eTKO ODOPMIICHHOM M CTPOMHOM B KOH-
LieNTyaJbHOM OTHOoIIeHUM. OHa BKIIIOYAET JOCTAaTOYHO Pa3HOOOpa3HbIE U
JaxKe MPOTUBOMOJOXHbBIE MO TMOJUTUYECKOU HAMpPaBI€HHOCTU TEOPETU-
YyecKHe pa3paboTKu, O0beIMHEHHbBIE OMHUM — CTPEeMJICHUEM OTPa3uTh B
KOHCTUTYLMU BCE TPAAULIMOHHbBIC UCITAMCKHME UAEU OTHOCUTEIBLHO BJIACTH.
DTO NPOSBIISIETCS, HATIPUMED, B ONPEeAeICHUU NTPUHLIMIUATbHBIX OCHOB U
WCTOYHMKOB MCJIAMCKOM KOHCTUTYLIUM C aKLIEHTOM Ha €€ OTJIMYUU OT KOH-
CTUTYLIMI, IEUCTBYIOIIMX B OOJBIIMHCTBE CTPAH COBPEMEHHOTO MHUpA.

152



§ 9. OTHOLEHMNE K KOHCTUTYLIMN COBPEMEHHOW 1CTAaMCKOW MPaBOBOW MbIC/N

XapaKTepHbIM B 3TOM OTHOIICHUM SIBJISIETCSI MHEHUE U3BECTHOTO MY-
CYyJIbMAHCKOTO TeoJiora u InpaBoBena Myxammana 6uH Illakwupa am-I11a-
puda'!. OH oTMeyaeT, YTO MO CBOEMY CMBICITY KOHCTUTYLIUSI — WHCTUTYT,
YYXXIBI UCIAMCKOU MOJIMTUYECKO MBICIIM BPEMEH «ITPaBEIHbBIX» XaTU(OB
1 TIOCJIEIYIOIIMX ATI0X. BMecTe ¢ TeM BCe MOJOXEHWS, BKIIIOUAEMBIE€ B COB-
PEMEHHbBIC KOHCTUTYLIMUW, B NPUHLUIE YXE€ NABHO IMPEAYCMOTPEHbI 1Ia-
pUaTOM, KOTOPbIA C HUMM COIIAIIAETCS UM UX OTBepraer. B yacTHocTH,
IIPOU3BEIECHUSA MYCYJIbBMAHCKUX IIPABOBEIOB 10 BOIIPOCAaM BJIACTU BIIOJIHE
MOTYT CUMUTATBCI OCHOBOM MCIAMCKOM ITOJUTUYECKOW HOPUCHPYICHIIVN.
Mx aBTOpbl CHOPMYIUPOBATIM HOPMbI OTHOCUTEIBHO CTaTyca IJaBbl TOCY-
JIapCTBa, MPEAbSBIISIEMbBIX K HEMY TPeOOBaHUI U NTOPSIIKA 3aHSATHUS UM CBO-
€ro I10CTa, a TakXXe TOM KOJIJIETUH, KOTOpasl u30MpaeT MpaBUTEISI. DTO XKe
KACaeTCsd IMOJHOMOYMI IIPABUTES U IIPAB IOAJAHHBIX 10 OTHOIUECHUIO K
HEMY, TOCYJApPCTBEHHbIX BEIOMCTB U KAauyeCTB, KOTOPbIMM IOJIKHBI 00J1a-
JaTh YAHOBHUKM PA3HOTO YPOBHS U PYKOBOAUTEN MPOBUHLUN. OOHOB-
PEMEHHO 31€Ch MOXHO HAaWTH BCe HEOOXOMMMBbIE HOPMBI, PETYJIMPYIOLIE
JIeSATEbHOCTb UCIIOJIHUTEIbHOM U CyaeO0HOM Bi1acTu. B yacTHocTu, TpakTaT
BbIJAIOLLIErOCsl MyCyJIbMaHCKOTO TpaBoBeaa aab-MaBapau (970—1058 rr.)
«BnacTHele HOpMBI U yIIpaBJIeHUE PEJIUTUO3HBIMU JieJdaMW» BKJIIOYaAeT JBa
IecsTKa IJIaB, KOTOPbIE MPSIMO KacaroTCs KOHCTUTYLIMOHHOW Npo0jieMaTH -
KV B COBPEMEHHOM MOHWMAHUMU.

KoHeuHo, moguepkuBaeT yueHblil, TOJ00HbIE TpaKTaThl 3aMETHO OTJIN-
YaITCSI OT KOHCTUTYLIMI IJITaBHBIM 00pa3oM 110 OpMabHBIM ITPHU3HAKAM.
B gactHOCTM, OCHOBBI BJIaCTH, pa3pabOTaHHBIE MYCYJIbMAaHCKMMHU MpPaBO-
BeJdaMU, TPEACTABIISIOT COO0M HayyHbIE TE3UCHI B OTJUYUE OT IMOJOXKEHUMN
KOHCTUTYLIMI, UMEIOILINX XapaKTep HOPMATUBHLIX MpeanucaHuii. Kpome
TOr0, TAKME TPAKTAThl HAPSIAY C KOHCTUTYLIMOHHOM TeMAaTUKOM 3aTparuBa-
I0T U Apyrue Bonpochkl. HakoHel, Tpyabl 10 OCHOBaM MCJIaMCKOM Bl1acTu
co3daBajiv TIPEICTABUTENN Pa3HbIX HAIPABJIECHUM MCIAMCKOW NPpaBOBOW
MBICJIM U X BBIBOABI MOIVIA pa3janyaThCs. Takue TeopeTudeCcKue moJjioxe-
HUS HE UMEJIM 0043aTeJIbHOTO XapaKTepa B OTJINYUE OT HOPM KOHCTUTYLIMU.

OnHako NOKTpUHa/lbHbIE (POPMYJIbI, pa3pabOTaHHbIE KJIaCCUYECKOM
MCJIAMCKOM TIPaBOBOM MBICJIbIO, BIIOJIHE MOTYT OBITb ITOJIOXE€HbI B OCHO-
BY COBPEMEHHOM HCIIaMCKOM KoHcTuTyuuu. I1o cBoeit BHelHe (opme,
CTPYKTYpE M JaxKe MCIOJb3YyeMOI TEpPMUHOJOTUM OHAa MOXET OBITh CX0OXa
C IPYTMMHW KOHCTUTYLIMOHHBIMY aKTaMU, HO OyJIeT pa3uTeJbHO OTJIUYaTh-
CS OT MHBIX KOHCTUTYLIMI TJIABHOW YEPTOM — OpPUEHTALIUEN BO BCEX CBOUX
MOJIOXKEHUAX Ha MCIIAaMCKUE Hayajla, a TAKXKEe BKIIOUYECHUEM TIPEANMCAHUA,

' Cm.: URL: https://ar.islamway.net/article/9001 /1330 5 -\ losdles (maTa oGpaiiie-
Hust: 14.04.2021).
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KOTOPBIE€ OTCYTCTBYIOT B IPYTUX KOHCTUTYLIMSIX, HO OTPaXKaroT IIaprUaTCKYIO
cnelrduKy peryJaupoBaHusl OTHOLLIEHUIA.

Takasi 0COOEHHOCTb MCJIAMCKOM KOHCTUTYLMU TPOSIBIISIETCSI, B YacCT-
HOCTHU, B TOM, YTO OHa JOJDKHA BKJIIOYATh MpPEAIMCcaHus, Kacarolluecs
OTHOIICHWI MCJIAMCKOM BJIACTU C IPYTMMM TOCYyAapCTBAaMM, PEJIMTIHO3-
HOI'O CcTaTryca IrpaxaaH-MycCyJbMaH U KOH(pECCUOHATbHbIX MEHBILIMHCTB.
OIHOBpEMEHHO HMCJaMCKasi KOHCTUTYLMSI MpU3BaHa 3aKperjsiTh OCHOBBI
MYCYJIbMAaHCKOI'O OOIIIECTBA, BKJII0Yasl CTEP>KHEBOIM MPUHIIUII BEPhI BO BCE-
BBIIITHETO AJJ1aXa ¥ MOJYMHEHMWS HUCIIOCIAHHBIM UM BelleHUsIM. M3 aToro
BBLITEKAET, UYTO MClaMcKasl KOHCTUTYLIMS JOJIXKHA 3aKPETUIsITh CTaTyC Lapyu-
aTa KaK eIMHCTBEHHOI'O MCTOYHMKA 3aKOHOJATEIbCTBA U HEIBYCMBICJIEHHO
IpeaycMaTpruBaTh, 4TO JII00ass MpOTUBOpEYalllasi eMy HOpMa SBJISIETCS HU-
YTOXXHOM.

HaxkoHeu, HeoO6XoauMO, 4YTOObl MCIaMCKasi KOHCTUTYLIMSI B UYETKOM
(opMme onpenensiia CTpaTeTMYeCcKyIo LeJb, K JOCTUKEHNIO KOTOPOU CTpe-
MUTCS BJIACTh, Mpeaebl MOAYMHEHNS IpaXkaaH roCyaapCTBY, a TAKXKE YCIIO-
BUsI, OCBOOOXKIal0I1€ OT TaKO 00s13aHHOCTHU U TO3BOJISIOIINE HE CIeI0-
BaTbh BJIACTHBIM MPUKA3aM.

Orcrona Joru4ecku cjaeayeT, YTO UCTOYHMKAMU UCIaMCKOM KOHCTUTY-
LIAY MOTYT BBICTYIIaTh TOJbKO KopaH 1 cyHHa [Ipopoka u «ImpaBeTHbIX» Xa-
JudoB, a ee pazpadboTKa AOKHA MOpydaThCsl CELMaIMCTaM Mo BOIIpocaM
1iapuvarta uju, B KpaiiHEM cjydyae, OCYLIECTBISITbCS MOA UX KOHTPOJIEM.

HMcimaMmckass KOHCTUTYLMSI, YIOBJICTBOPSIONIAS BCEM YKa3aHHBIM Tpe-
OoBaHMSIM, OyIeT BKIIOUYATh ITOJIOXKEHMS, HE TTIOABEPKEHHbIC U3MEHEHUSIM
C T€YEHHEM BPEMEHM I10 BOJIe OTACAbHbIX JIIOACH, MTO3TOMY, MO MHEHUIO
Y4EHOro, OHa MOXET CTaTh €AUHON KOHCTUTYLMEHN IJIsT BCEX MYCYJIbMaH-
CKMX rOCyIapcCTB.

Hapsny ¢ TakyM B3IJ1s110M Ha HayaJjla MCIaMCKOM KOHCTUTYLIMU, KOTO-
pbiii MOXET ObITh Ha3BaH JOCTATOYHO YMEPEHHBIM, UMEETCSI U paJuKabHOE
MMOHMMaHue 3Toro uHctutyta. Haubosee nmocijienoBaTeIbHO €ro IIpPOBOAUT
3anpelieHHass B Poccuiickoit @enepanumn «Xu30 aT-TaXpup ajlb-UcIaMu»
(ITapTuss ncaaMCKOro OCBOOOXAEHMS), 3asBisIOlIasi B KayeCTBE CBOEH
MPOrpaMMHOM L€ BO3poxaeHue xaiudara. Ee mo3uuus B OTHOLIEHUU
KOHCTUTYLIMM HAIJISIIHO MPOSIBJISIETCS B OLICHKE ACMCTBYIOIIMX WM pa3pa-
OaTbIBaeMbIX KOHCTUTYLIUI psifa apaObCKuxX cTpaH. B yacTHocTH, B mepuos
noarotoBku Konctutyuum CymaHa B 1998 r. sTa opraHuszauus pacnpo-
CTpaHWJIA IMyOIMKALIMIO!, B KOTOPOI HATTOMHMJIA, YTO OHA SIBJISIETCS MCIaM-
CKOU ITapTUE, OCHOBAHHOM HA MPEANMMUCAHUAX UCIAMCKON PEIMTAO3HOM

!'Cm.: URL: http://www.hizb-ut-tahrir.info/ar/index.php/resources/hizb-resources/
64604.html (mata oopamenus: 14.04.2021).
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JOTMATUKY M BBITCKAIOIINX M3 HEe ITOJOXEHUIX Imapuarta. B cBoei mes-
TEJIbHOCTHA OHA CTPEMMTCS K BOCCTAaHOBJIEHUIO Xajiudara, B KOTOPOM BCe
peryjaupyeTcsl B COOTBETCTBUM C HUCIOCAAHHBIMU AJIJIAXOM OTKPOBEHMUSI-
M. OTHOBPEMEHHO OHA CTAaBUT CBOEH 3a1aueil 0CBOOOXKIEHNE MYCyJIbMaH
OT MHCTUTYTOB «HEBEPUSI» 1 TOCIOACTBA 3amnafa IyTeM BeAeHUS TXKMXaaa.
Bbynyun Takoii nmaptueit, «Xu30 ar-taxpup ajab-UcJIaMU» MIPUILIA K BbIBO-
ny, yto KoHncturyumust CynaHa He OCHOBBIBAe€TCSl HA MCJIaMCKOI JOTMaTUKE
U npennucaHusx mapuara. OHa OopyMeHTUpPYETCs Ha 3allagfHble MHCTUTYThI
1 HOPMBbI, UCXOIUT U3 OTIEJICHMUS PEJIUTUU OT TOCYJapCTBa, YTO SBIISIETCS
JOKTPUHOU «HEBEpUS». Bce 3TO 1aeT OCHOBaHME CUMTATh €€ HEUCIAMCKOM
KOHCTUTYLIUECH.

Takas o061ast oLieHKa ITOATBEPKIAIaCh KOHKPETHBIMM IIpUMEPaMU U3
COIEPXXKaHMSI KOHCTUTYLUMU. B 4aCTHOCTH, MOJIOKEHUE MpPeaMOyJibl O TOM,
YTO KOHCTUTYLIMS pa3padoTaHa HAPOAOM, MAPTUsI COUYJIa AOCOTOTHO HENMPU-
E€MJIEMBIM, TTOCKOJIbKY yBMEJIa B HeM IPU3HAHWE MPUHLIMIIA HAPOTHOTO
CYBEpEHUTETA, YTO MPSIMO NPOTUBOPEYUT HUCIaMy, KOTOPHIA MPU3HAET BEp-
XOBEHCTBO TOJILKO 3a IIapuaToM. DTO O3HAYAET, UTO KOHCTUTYLIMS JOJDKHA
3aMMCTBOBATbLCS MPSIMO U3 LIapuaTta, a He CO31aBaTbCsl HapoaoM. B 000cHO-
BaHME JaHHOTO BbIBOJA MPUBOAMIOCH BhIcKa3biBaHue [Ipopoka Myxammana
O TOM, UTO BCE HECOOTBETCTBYIOIIEE €r0 IMIPAKTUKE OTBEPracTCs.

Pe3koe Bo3paxeHne «Xu30 aT-Taxpup ajib-UcIaMu» BbI3BAJIU TOJIOXKE-
Hus1 KoHctutyuum, npoBosriamaBuuve CynaH ¢genepaTuBHON pecrny0im-
KO, MOCKOJIbKY €IMHCTBEHHOM JONYCTUMOM (DOPMOI MpaBJIeHUS B HUCJIa-
Me gaBasgeTcsd xanudar. He MeHee pellnTeIbHO OTBEPTaioCh MpeANrcaHue,
JIOITyCKaBLIee 3aHSITUE MOCTA IIaBbl TOCYyapCTBA HEMYCYJIbMAaHUHOM, TaK
Kak IIapuaT MpeaoCcTaBIsIET TaKyl0 BO3MOXHOCTb TOJbKO MYCYJIbMaHUHY.
He ycrpauBana u ctatess KoHCTUTYLIMK, B KOTOPOU IIJIa pe4yb O IXKUXAOe
B 3allUMTY OTeuecTBa. «X130 aT-TaXpupu ajib-UcJaMU» HacTauBaja Ha TOM,
YTO JXKMXaJ MOXKET OCYLIECTBISIThCS JIUIIb «Ha IMYTU Ajljlaxa» C TEM, YTOObI
«BO3BBICUTBH CJIOBO AJlj1axa».

PemirenbHas KpuTuka Obl1a oOpalleHa B aapec npeanucaHusad KoH-
CTUTYLIMU O TOM, UTO TOCYJIapCTBO MOOIIPSET Xy10XXKECTBEHHOE TBOPUYECTBO
1 uckycctBa. [laptus norpebGoBajia Y4ETKO yKa3aTh, YTO 3alpelleHHbIE 111a-
pUaTOM MY3bIKa M TaHLBI HE TOJIBKO HE TOMACPXKUBAIOTCS, HO U UX UCIIOJI-
HEHMEe HaKa3bIBAETCS.

He yctpouisio naptuio u nonoxeHve KoOHCTUTyLMM O TOM, UYTO BHELLI-
HsISI MOJIMTHUKA TocygapcTBa opueHTUupyetrcsds Ha YctaB OOH, mockoiabKy
HUCJIAMCKOE TOCYAapCTBO HE MOXKET MOAYMHSITHCS IMpaBUaaM, YCTAHOBJICH-
HbIM 3alagHbIMM, a 3HAYUT, «HEBEPHbIMMW» pexXxumaMu. OTHOBPEMEHHO
ObLT MOABEPTHYT KpUTHUKE Toaxola KoHCTUTyuMM K mpaBaM M cBoOomam
yejioBeka. OH ObLI OLIEHEeH KaK BOCIIPOM3BEICHME 3aI1afHOIO MTOHUMaHMSI
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IEeMOKpaThuH, B TO BpeMs KaK IIapydaT He MPU3HACT AEMOKPATUIO, BKIIIO-
Yalollyl0 CBOOOAY BEpOUCIIOBENAHUSI, TOCKOJbKY MpeaycMaTprMBaeT CTPO-
T'YyI0 OTBETCTBEHHOCTb 3a BbIXOJ U3 uciaMma. Kpome Toro, mapTusi oTBepria
npeanucane KoHCTUTYIIMM O CBOOOIE MBICJIM 1 CJIOBAa HA TOM OCHOBAaHUH,
YTO KCJIaM KaTErOpUYECKM OTBEPraeT JI00YI0 CBETCKYIO naeonaoruo. I1os-
TOMY TOBOPUTb O IOJHOI CBOOOE 31eCh HEBO3MOXKHO.

Kpome Toro, HerpueMiaeMbIM ¢ TOUKU 3pEeHUsI LIapuaTa siBasieTCsl Ipo-
Bo3mamieHrue B KOHCTUTYLIMM paBEeHCTBA BCeX IpaXkIaH B MpaBaxX M 00sI-
3aHHOCTSIX B IIYOJMYHOM cepe, NOCKOIBKY MCIIAM 3aKPEIUISIET Pa3Indus
MEXJY MyCyJibMaHaMU1 U HEMYCYJIbMaHaMU, HallpuMep NpU 3aHITUU MOCTa
rJIaBbl TOCy1apCTBa.

YuuteiBast xapakrep «XM30 aT-Taxpup ajJlb-MCIaMH» KaK MCJIaMCKOM
MapTUU, BIIOJHE €CTECTBEHHBIM CTaJ €€ MOJAXO0J K 3aKpenjeHHoMYy B KoH-
CTUTYLIMM CTAaTyCy LIapvaTa KakK MCTOYHMKA 3aKOHOJATeJIbCTBA HapsiAy C
MECTHBIMU OObIYasIMU U eauHorJacueM Hauuu. C MO3ULMA CTPOro MoHM-
MaeMOTO LIapraTa eIMHCTBEHHBIM UCTOYHUKOM 3aKOHOB MOTYT OBITh TOJIb-
ko nosioxkeHus Kopana u cynHsbl IIpopoka, a no6aBjieHe K HUM 00blYaeB U
€IMHOIIAaCHOIO MHEHUS HALlUU SIBJISIETCSI «IIpUJaHueM AJljlaxy COTOBapu-
11a», a 3HAYUT, CBUIETCIbCTBYET O «<HEBEPUM».

He ycTtpouniio mapTrio 1 KOHCTUTYLHIMOHHOE PEeTyJINpPOBaHUE BOIIPOCOB
CyIeOHOM CUCTEeMbI, B YaCTHOCTHU, YUPEKIEHUE BEPXOBHOI'O U aneUISILIMOH-
HBIX CYyI0B. «XM30 aT-TaxpUp ajb-UcJIaMU» OTMETWJIA, YTO LIapuUaT Mpemy-
CMaTpPUBACT TOJBbKO OJMH YPOBEHb IIAPUATCKUX CYI0B, PELICHUS MOAJIeXaT
MEPECMOTPY TOJIBKO Ha OCHOBAHWM MX IMPOTUBOPEUYMs IoJokeHusIM Ko-
paHa, cyHHbI [Ipopoka nim equHOrIaCHOMY MHEHMIO €ro CIIOIBUKHUKOB.
OnHako B JI0OOOM cJiydyae BBIHECEHHOE OJHUM CyAbell pelieHrne He MOXET
OBITb OTMEHEHO IPYTUM CYIbCH.

B nesom naptusa npuunuia K BeiBoay, uyTo Konctutyuusi CynaHa, oc-
HOBOI1 KOTOPOM SIBJISIIOTCSI MHCTUTYTHI U MPaBOBble HOPMbl «HEBEPUSI», HE
SIBJISIETCSI McIaMCKOM KoHcTuTyuueil. OTciona cienyeTr, 4YTo 1 IIpUHSIBIIEe
TaKy10 KOHCTUTYLIMIO TOCYAApPCTBO HE MOXKET CUYUTATHCS UCIAMCKUM.

AHaJIOTMYHYIO OLIEHKY «XU130 aT-Taxpup ajib-uciaaMu» gaia KoHcTury-
1u MeMeHa B cBoeM KOMMEHTApUHU MPOXOIMBILMX B cTpaHe B 2003 T. map-
JJaMEeHTCKMX BBIOOpOB'. TlapTust mmomuepkHysa, YTO MyCyJIbMaHe HUKOTAA
He TOIJIepKUBAJIM MHOM BJIACTU, KPOME MCIaMCKOM, U He Og00pSIM MHO-
ro rocygapcTBa KpoMe MCJIaMCKOro. Ynpa3aHeHue xaaudara Mpou30LII0
B pe3yjbTaTe 3axBaTa MYCYJbMaHCKUX CTpaH KOJOHU3aTOpaMU, MCITOBE-
JOBaBIINMU «HeBepue». [1o3ToMy eIMHCTBEHHBIM CIIOCOOOM peau3alluu

!'Cm.: URL: http://www.hizb-ut-tahrir.info/ar/index.php/resources/hizb-resources/
64606.html (mata oopamenus: 14.04.2021).
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BoIM AJiaxa SBJISIETCS BOCCTAHOBJICHME Xxaiandara, K 4eMy CTPEMUTCS
«Xu30 ar-Taxpup anb-uciaMu». [lIoaTromy 110001 KaHAMIAT, y4aCTBYIOIIUMA
B MapJiaMeHTCKMX BbIOOpax, JOJKEH MPSIMO 3asiBUTh B CBOEI MporpaMmme,
YTO OH TpeOyeT MpUBJIeYb K OTBETCTBEHHOCTU HeMEHCKOe IroCyIapCcTBO 3a
TO, YTO OHO HE CJIEAYET IIaprhaTy U HE MIPOBO3TJIAIIAET WCIaM CBOEM KOH-
ctutyuueid. ITockoabKy BJIACTh HE UAET MO ATOMY NYTHU, MApPTUSL CUMTAET,
yTo npoBo3rnameHne MemeHna B KOHCTUTYLIMM UCTaMCKUM TOCYIapCTBOM
HE OTpakaeT peajlbHOE ITOJIOXKECHUE BEIIC.

Hakone1, ernmnerckoe otaeaeHrue «Xu30 aT-Taxpup ajlb-UCIaMU» Kpai-
HE HEraTMBHO OLIEHMBAJIO MPOEKT KOHCTUTYLMU Erunra, Kkotopblii pa3pa-
oaTteiBasicsa B 2012 r.! OcHOBHOe Bo3pakeHWe TTapTUX BbI3BAJIO MOJIOKEHUE
IIPOEKTa, B COOTBETCTBUU C KOTOPBIM NPHUHLMIIBI IIapuaTa OOBSIBISUIACH
BeIyLIMM MCTOYHUKOM 3aKOHodaTesibcTBa. Ilo ee MHeHUI0, JaHHast ¢Gop-
MyJMpPOBKA MpeanojaraeT HaJluyMe WHbIX, KpOMe llapuaTa, MCTOYHUKOB
3aKOHOAATEIbCTBA, YTO MPSIMO MPOTUBOPEUNT UCITAMCKON TOTMaTHUKe, KO-
TOpasi CYnTaeT AjlJlaxa €eIMHCTBEHHBIM 1 IMOJIHOBJIACTHBIM CO3JaTeIeM BCEX
HOPM, Peryaupylolux rnoseacHue doaei. Ha atom ocHoBaHuu «Xu3 6ar-
TaxXpup ajlb-UCJIaMU» B KaTeropmueckoil popme oTBepriia NpoeKT HOBOM
KoHcTUTyuuM Erunrta. OHa HacTauBajla Ha TOM, YTO KOHCTUTYLMS JOJIKHA
OBITh MCIIAMCKOM, T.€. BCE €€ MOJIOXEHUS OOJDKHBI (DOPMYJIMPOBATHCS Ha
ocHoBe Kopana, cyHHbl IIpopoka Myxammana, eIMHOINIACHOTO MHEHMUS
€ro CIOJBMXXHUKOB U aHAJIOTHU, JOMYCKAeMOI 1IapruaTOM.

PaznryHble KOHLEIIIMK UCIAMCKOTO KOHCTUTYLIMOHAIM3MA B TOM WA
WHOW CTEIEHM HAIJIM CBOE OTPAK€HME B KOHKPETHBIX KOHCTUTYLIMOHHBIX
MPOEKTax, pa3paboOTaHHBIX B TEUEHME MOCIeIHUX AECATUIECTUI oprLIaTb-
HBIMU MCJIAMCKUMM HAYYHBIMU LIEHTpaMM, UCIAaMCKUMM MOJTUTUYECKUMU
OpraHU3alUsSIMU U OTACIbHBIMUA YYCHBIMMU.

M3BecTHBI HECKOJILKO TaKUX IPOEKTOB. BeposiTHO, mepBbIid U3 HUX ObLT
npemioxeH B 1952 r. BeixogueM u3 Ilanectunbl Taku an-/InHom aH-Hao-
XaHU, YWICHOM JBMXeHUs bpaTbeB-MycyJbMaH M OCHOBaTeJIeM «XM30 aT-
Taxpup ajb-uUcIaMW». B HacTogliee BpeMs 3TOT JOKYMEHT He IPUBJIEeKaeT
K cebe 0co000ro BHUMaHMs, XOTSl OH OKa3aJjl ONpeaeIeHHOE BAWSHUE Ha OC-
MbICJIEHUE MapTUEN KOHCTUTYLIMOHHON MPOOJIEMaTUKU.

OueBnaHO, HanOOJIEEe M3BECTHBIM ITPOEKT MCIAMCKOW KOHCTUTYLIMU
OBLT TIOATOTOBJIEH CIIELIMAJIbHONM KOMMCCHUEH AKageMHUU MCIAMCKUX MC-
cJienoBaHul Npu «Anb-A3xape», KpyMHEHUIIEM U CAMOM aBTOPUTETHOM UC-
JJAaMCKOM Hay4HOM 1 00pa30BaTe/IbHOM LIEHTPE MyCYyJIbMaHCcKoro mupa. OH
OBUT OITYOJIMKOBAH B M3aBacMOM MM XKypHaiie B 1979 r. 3HadyeHne TaHHOTO

' Cwm.: URL: https://www.alwatanvoice.com/arabic/content/print/321760.html
(mara oopaienus: 14.04.2021).

157



[maBa 1. KOHCTUTYUMA KaK »KMBOWN MHCTPYMEHT

IIPOEKTa OIIPEACIISICTCS B IIEPBYIO OUYEPEIb TEM, YTO OH ITOSIBUJICS B HEIIpax
o(UINAJILHOIO MCIAMCKOI0O YYpeXIeHUsI M ObLI MpeacTaBieH KPYIHBIM
PEJIMTUO3HBIM JIesITe/IeM — IIeixoM «Alb-A3xapar.

[HInpoko M3BECTEH MPOEKT, BEIABUHYTHIN «XM30 aT-TaXpup ajib-ncjia-
MU» U pa3MelleHHbII Ha ee opUuLiMaTIbHOM cailTe B ceTu «MHTepHeT». Bpe-
MsI €r0 MOSIBJIEHUSI YCTAHOBUTD CJIOKHO. Ho mapTust B cBoMx nyOJIMKaLusix
yrmoMuHaeT ero ¢ cepearHbl 1990-x rr. M3BeCTHOCTb JAHHOIO JOKYMEHTA
OODBSICHSIETCSI, TOMUMO TIPOYEro, TeM, YTO OH SIBJISIETCSI €AMHCTBEHHBIM U3
BCEX MPOEKTOB MCIAMCKOM KOHCTUTYLIMM, KOTOPBIA MPsIMO TOBOPUT O Xa-
Jmdare 1 HaszbiBaeTcsd «IIpoekT KoHCTUTYLIMU rocyaapcTBa “McnamMckuii
xanudatr”».

B 1983 r. B Uctamabane ObLI MpeacTaBiIeH MPOEKT KOHCTUTYLUMH Bcee-
MUPHOTO UCIaMCKOTo coBeTa. HakoHel, MMEIOTCS 1Ba aBTOPCKUX ITPOCKTA
HCJIaMCKOM KOHCTUTYLIMU, OJWUH U3 KOTOPBIX IMTPEIIOXWI U3BECTHBIN €TH-
nerckuii ropuct Mycrada Kamans Bacu, a npyroir — rocynmapcTBeHHbIM
nesitenb u3 Ermnra Anm JIxxupuiia.

Bce 311 mpoeKkThl Mc1aMCKO KOHCTUTYLIMMA UMEIOT HeMasio ooliero. Jis
OLIEHKM MX COMIEpP>KaHUS JOCTATOYHO MPUBECTU KIIIOYEBbIEC MOJIOKEHUS IBYX
CaMbIX M3BECTHBIX U3 HUX — MPOEKTa, MOATOTOBIEHHOIO KOMUCCUEN «AJlb-
A3sxapa», 1 MpoeKTa, pacCIpOCTPAHSAEMOr0 «X130 aT-TaXpup ajib-UCTaAMU».

IIpoekT «Anb-A3xapa»' B IepBOIl cTaTbe OOBSIBILIET BCEX MYCYJIbMaH
OOHOM Haluer (yMMOI) M MpPOBO3IJIAIIAET LIapuaT MCTOYHUKOM BCETO
3aKOHoAaTeabCcTBa. OMHOBPEMEHHO IIpEIyCMaTpUBAETCs, YTO B paMKax
OOHOM MCIAMCKOM YMMBbI MOXET OBITh HECKOJIbKO MYCYJIbMAHCKHUX TOCY-
JAapCTB ¢ pa3InYHbIMU (popMamu npasiacHuUs. [IpoekT yctaHaBIMBaET, YTO
NoOyXAeHWE K COBEPILICHUIO MPEAIIMCAHHOIO LIapuaToOM UM yaepXKaHue OT
3aMpelIeHHOTO UM SIBJISICTCS HEMPEJIOXKHOUW 00s13aHHOCThIO, TTpeHeOpeke-
HIE KOTOPOU KaXXIbIM, CITOCOOHBIM K €€ BBIIIOJJTHEHUIO, CYMTAETCSI TPEXOM.
OtmetumMm, uyto B KopaHe HEOJHOKPATHO TOBOPUTCSI 00 3TOM J10JITe, BO3JIO-
>)KEHHOM Ha MycyJbMaH AjjlaxoMm (Harnpumep, 3:104).

BaxxHoe 3HayeHMe MMeEeT IOJIOKEHME TPOEKTa, CONJIACHO KOTOPOMY
OCYLLUECTBJIEHME TTOJHOMOUYMIA MYyOJMYHOM BJIACTU JOJKHO OIPEAesIThCS
MHTEpPECAMU MOABJIACTHBIX, B YACTHOCTU, HEOOXOAUMOCTbIO 3aLLUThI PEJIv-
MU, XKU3HU, pa3yMa, FeHASPHOro JOCTOMHCTBA U UMYIIECTBA. DTO Ipe-
nucaHue OyKBaJbHO BOCIIPOM3BOMUT M3BECTHBI NPpUHLUI (puKxa (uc-
JJAMCKOI ITpaBOBOM JOKTPUHBI)? U OTpaxkaeT TPaIUuIIMOHHYIO I IlapuaTa

' Cwm.:. URL: https://ar.islamway.net/article/11897 /o s¢ -\ s -1l sdlacs-
1Jaua us-1d3- suag o-1Jl o g 1a-1978- (1aTa 0Opaienus: 14.04.2021).
2 TTonpoo6nee cM.: Crokusiiner JI. P O01IMe MPUHIMITEI PHUKXa KaK OTpaxkeHUe I0pr-

INYeCcKMX ocodbeHHocTei ncmamckoro npasa // [IpaBo. 2KypHan Briciieit mIKoJibl KO-
Homuku. 2018. Ne 3. C. 50—80.
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KJIaccu(puKauuio odecIrieunBacMbIX UM LICHHOCTEN. [TprnyemM HemoCcTaTOuYHO
npecaenoBarhb JOIMYCTUMBbIE Lear. BaxkHO, 4TOObI M CpencTBa UX JOCTUXKE-
HUSI COOTBETCTBOBAJIM TpeAnrcaHusM apuata. OqIHOBPEMEHHO YCTaHOB-
JIEHO, YTO BBI3bIBAIOIIEE MTOBEJACHME 3aIIPeIIeHO, a CKPOMHOCTD U ClIepyKaH-
HOCTb SIBISIIOTCS 00s13aHHOCTBIO. ['0cymapCcTBO MpuUHMUMAET HEOOXOAUMBIE
3aKOHOJATeJIbHbIe MEPbI [1JIs1 3alLMThI MyOJIMYHOM MOpaiu B COOTBETCTBUU
C HOpMaMM lliapuara.

B paznene, kacaroiiemcs BONpoCOB 3KOHOMUKHU, TOBOPUTCS, YTO BCJIEI
3a IIApMaTOM TrOCyIapCTBO NPOTUBOACHCTBYET MOHOIIOJMU U MOXET IIPHU-
HYJIUTEJIbHO yCTAaHaBJMBaTh LIEHbl HA TOBaphbl TOJLKO B clJiydae KpaiHei
HEeoOXoaUMOCTHU. B To XXe BpeMsl yCTaHOBJIEH 3alpeT Ha POCTOBLIMYECKUE
ornepauum Jiodoro poxa. IlpenycMoTpeHO, 4TO rocygapcTBO COOMpaeT ¢
rpaxiaH 3akaT! U pacnpenesseT MoJydeHHbIe CPEACTBAa B COOTBETCTBUMU C
mapuartoM. [TpoekT paspemaer yupexaeHue 0J1aroTBOpUTEIbHBIX BaK(DOB?
MyTeM NPUHSITUS CEeLMAJILHOTO 3aKOHA.

IIpoekT ycTaHaBIMBAET, YTO OCHOBOM BIACTU M MPABOCYIUS SIBJISIIOTCS
CIpaBeJIMBOCTb M PAaBEHCTBO, YTO TPSIMO OTpaxkaeT LapuaTCKue Mpearm-
caHusl. BmecTe ¢ TeM mpeaycmMaTpuBaeTcsl, YTO YOUICTBO HE MOXET OCTa-
BaThbcs 0€3 HaKa3aHWsI BUHOBHOTO. [Ipryem rocymapcTBo, Kak TOro TpedyeT
IIapuar, MpeaoCTaBIsCT NEHEXHYIO KOMIIEHCALIMIO POACTBEHHUKAM yOHU-
TOrO B TOM Cjly4ae, ecjii youiilia He yCTaHOBJIEH.

Pa3genbl mpoekTa, Kacaroliudecsl cTaTyca IjlaBbl TOCyJapCcTBa, KOH-
CYJIbTaTUBHOIO COBE€TA U CYIEeOHOI BJIACTH, BOCIIPOU3BOIST BCE OC-
HOBHBIE TE€3MCHI, KOTOphIe elie B XI B. cdhhopmynupoBan aab-MaBapau
B CBOEM KJ1aCCUMUYECKOM TpakTaTe «BjacTHble HOpMbI U yrIpaBiIeHUE pe-
JIUTUO3HBIMU JejlaMu». O6paTuM BHUMaHNE Ha TOJIOKEHUE, B COOTBET-
CTBUU C KOTOPBHIM BCE CyAcOHBIC pEIICHUSI BEIHOCSATCS U MCITOJHSIIOTCS
rnMeHeM AJjiaxa, a cyAbsd B CBOeM Mpo@decCUOHaATbHOM AEATEIbHOCTHU
MoJurHsIeTCs ToJbKOo wapuaty. Kpome Toro, npeaycMoTpeHoO, YTO yCcTa-
HoByieHHbIe B KopaHe uiu cyHHe IIpopoka HakazaHUsI IIPUMEHSIIOTCS
3a BHeOpauyHbIe CEKCyaJbHbIE OTHOIIEHHUSI, HeAJOKa3aHHOe OOBHHEHUE
B COBEpPUIEHUM JAHHOIO MPECTYIJIEHMS, Kpaxy, pa30oii, ynoTpeoJie-
HUE aJIKOTr0JIsl U BEPOOTCTYIMHUYECTBO. DTO B TOYHOCTU BOCTIPOU3BOJIUT
npeanyvcaHus TpaaulIMOHHOIO IIapuara.

! 3aKAT — MHCTUTYT (pUKXa, 0O3HAYAIOIINI 00S13aHHOCTb COCTOSITEIbHBIX MYCYJIbMaH
repenaBaTh YacTh CBOEr0 MMYILIECTBA U JOXOJ0B B I0JIb3Y HYKAAIOIIUXCS Y1 HEKOTOPBIX
JIPYTUX KaTeropuii Juil.

2 Bakd — MHCTUTYT (DUKXa, MPEICTABISIONINI COO0I M3BATHE UMYIIIECTBaA (Jalie
BCEro HEABMXMMOIO) U3 000pOTa /ISl UCIIOJb30BAHMSI €T0 B MHTEepecax WIEHOB CEMbHU
COOCTBEHHMKA MMYLIIECTBA WU B 0J1arOTBOPUTEJIbHBIX LIEISIX.
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OOpatMcsl K TIPOEKTY KOHCTUTYLIMU rocymapcrBa «MclaMCKuidi Xajin-
daT», KOTOpBIII aKTUBHO MPOABUTaeT «XM130 aT-Taxpup ajb-ucjamu»'. B 1e-
JIOM JAHHBIHN IOKYMEHT AOCTATOYHO MOJIHO OTPAXAET MO3ULIMIO, KOTOPOW MPH-
JepKrBajach MapTUsl B CBOEH KpUTHKE KOHCTUTYLIAM psifia apaOCKUX CTpaH.

B mepBoii cTathe MPOEKT MTPOBO3IVIAIIACT, YTO UCIAMCKas JOTMAaTUKa SIB-
JISIETCSI OCHOBOM TroCyJapcTBa M BCEro 3aKOHOAATENbCTBA. Jlagee roBopuTcs,
4TO K MUPY MCIaMa OTHOCSITCSI BCE CTPaHbl, T MPETBOPSIIOTCSI HOPMbI UCJIa-
Ma, a K MUpPY «HEBEpUSI» — TEPPUTOPUH, TIe NEHCTBYIOT HOPMBI «HEBEPHUSI».
ITomuepkuBaeTcs, yto xanud (TJ1aBa TOCyaapCTBa) OIpeaessieT, Kakue 1apr-
aTCKH€ HOPMbI BKJTIOUAKOTCSI B KOHCTUTYLIMIO U MHbIE 3aKOHbI. TakuM MpaBu-
JlJaM JIOJDKHbBI TTOMYMHSTBCS BCE TONJIaHHbIE HE3ABUCHMO OT MX OTHOILUEHUS K
Pa3IMYHBIM IPEaNMcaHusaM InapuaTta. OaHako xaadd He MOXET BBOIAUTH B
JEVCTBYE MTPaBWIa, KACAIOLIMUECS TTOPSIKA UCTIOJTHEHUS MYCyJIbMaHAMU CBOUX
PEIMTMO3HbIX O0SI3aHHOCTEH, 3a UCKIIIOYEHUEM MHCTUTYTOB 3aKsITa U IXKKUXa-
J1a, a TAK>KE TIPaBWJI, OTHOCSIIIIMXCS K MUCJIAMCKOM JIOTMaTHKE.

IIpemycMoTpeHO, 4TO BCE TTOMYMHSIIOIINAECS BJIACTU Xaavda, MOJIb3YIOTCS
rpaBaMu 1 00S3aHHOCTSIMM B paMKax llapuvara. I'ocymapcTBo OTBeYaeT 3a pe-
aJIM3aLuIo MPeANCaHUM 11apyUaTa B OTHOLLIEHUM BCEX MPpakKaaH — KaK MYCYJlb-
MaH, TaK 1 HeMycyJibMaH. OMHOBPEMEHHO YCTAHOBJICHO, YTO IPU3bIB BCTaTh HA
IIyTh AJUIaxa COCTaBJIIET OCHOBHOE COAECPKAHUE ACATEIbHOCTU FOCyIapCTBa.

Oco060ro BHUMaHUS 3aCTy>KUBAET MOJIOXEHWE MPOEKTa, COIIACHO KOTOPO-
My B MUPCKOI1 c(pepe B OTHOLLIEHMU MOCTYIKOB JIIOJIEH AEHCTBYET MPE3yMITLIUS
MX CBSI3aHHOCTM HOpMaMU IIapuaTa, a B OTHOIICHWM BEIIC MCXOMHBIM SIBJISI-
€TCS JO3BOJIEHHOCTh. B 3TOl CBA3M HAallOMHWM, YTO II0 JAHHOMY BOMNPOCY B
COBPEMEHHOI MCJIAMCKOM MPaBOBOM MbICIM UMEETCSl MHasl TTIO3ULIMSI, KOTOpast
WCXOOUT U3 MPEe3yMIINM JO3BOJIEHHOCTH B OLIEHKE BCEX MUPCKMX OTHOILIEHUA.

ITpoexT «Xu306 aT-Taxpup ajlb-UCIaMu» IIpoBO3MIAIIacT Xanudar Gop-
MOI MpaBJ€HUsI, NPU KOTOPON CYBEPEHUTET MPU3HAETCS HE 3a HAPOIOM,
a 3a wapuaroM. IIpu 3ToM npeaycmarpuBaeTcsi, UTO BJIACTb MPUHAIJIECKUT
yMMme (MciaamMcKoi Hauu). OgHaKo B OCYILIECTBIEHUM BJIACTU U peaan3a-
LIMM IIapyraTa HaIMIO IpeacTaBisaeT xanud. BaXHo oTMETUTh, YTO IIpaBO
n30uparh XajJauda Ui pelaTb BOIPOC O 3aHSTUU UM CBOETO MOCTa B MHOM
MopsIIKE MpeaoCTaBlIeHO TOJIbKO MycyibMaHaMm. HemycyibMaHe ero auuie-
HbI. Xaaru(dOM MOXKET OBITh JIMIIb UCITOBEAYIOIIMI NCJIaM COBEPILIECHHOIECT-
HUI MyX4YMHA, HE CTpadalolvMil NCUXWYECKUMM 3a00JIEBAaHUSIMU, CIIpa-
BEIUIMBBI M 00JafalolIMii HEOOXOMMMOM ISl YIIpaBJIEHUSI TOCYAapCTBOM
KBaJMpukanuei. [1pu 3ToM CpoK MOTHOMOUMI Xaauda He orpaHUYEH Bpe-
MCHHBIMU paMKaMU, €CJIM OH B COCTOSIHAM OCYIIECTBJISITh CBOM MOJIHOMO-
4y, 3a00TUTHCS O COXPAaHEHUU 1lIapyUaTa v peaan3alliu €ro HOpM.

"'CMm.: URL: http://www khilafah.net/archives/1688 (mata oopaienus: 14.04.2021).
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§ 9. OTHOLEHMNE K KOHCTUTYLIMN COBPEMEHHOW 1CTAaMCKOW MPaBOBOW MbIC/TA

ITpoekT KoHCTUTYLIMY XanudaTa AeTaaIbHO PETYIMPYET CTPYKTYPY TOCY-
JapcTBa, MopsiioKk GOPMUPOBAHUS U AESATEbHOCTU Pa3IUuYHbIX BEAOMCTB,
OPUEHTUPYSICh Ha TOJIOXKEHUS TPAAULMOHHBIX IIAPUATCKUX TPAKTATOB MO
npobsieMaM BJacTH, MpeXae BCero, OTMEUEHHOTO BhIIIE Tpyaa ajab-Ma-
Bapau. B wacTHOCTH, mpeaycMOTpeHO (POPMHUPOBAHKE KOHCYJIHLTATUBHOTO
coBeTa Npu xanude, K KOTOpoMy oOpalliaeTcs IrjiaBa rocyaapcTBa npu ocy-
LIECTBJIEHUU CBOUX BJIACTHBIX ITOJTHOMOYUIA.

Ha no/oKHOCTh Cynbyd MOXET OBITh Ha3HAYEH TOJBKO COBEPIICHHO-
JICTHUM MYXXYMHA-MYCYJbMAaHWH M3 YMCJIa 3HATOKOB HCJIAMCKOUW IOpHUC-
npyaeHuuu. Cynbsi paccMaTpyMBaeT Bce Jesa eauHoJIMYHO. JlomyckaeTcs
ydyacTue B Mpolecce APYrux Cyaei, HO TOJbKO B KAUeCTBE KOHCYJbTAaHTOB.
B cTporoM cooTBETCTBUM C TPagULIMOHHOM MCIAMCKOM KOHLEIILIMEH ITpa-
BOCYAMSI IPOEKT MPEayCMaTpUBAET, YTO KPOME 1IapUATCKMX CYIel B XaJlu-
(haTte co3maeTcsi MHCTUTYT TaK Ha3bIBAEMbIX MYXTaCMOOB — KOHTPOJIEPOB,
cJIeIsIIMX 32 COOIOIEHUEM HOPM MCJIIAMCKOM MOpajiu B MyOJIMUHBIX Me-
CTax, a TAKXKe BeIOMCTBO XKaJIoO, KOTOPOE pacCMaTPpUBAET CIIOPHI C y4aCTU-
€M IoCyJlapCTBEHHbIX YUHOBHUKOB.

B pasznene, noceBsilieHHOM COLMaJbHBIM BOIpocaM, 0co00e BHUMA-
HUE yJIeJeHO IIPaBOBOMY CTaTyCy >K€HIIMHBI. ¥ CTaHOBJIEHO, YTO OCHOBHOE
MpeaHa3HaYeHUe XEHIWHBI — 3a0ota o0 moMe. McXogHBIM OPUHIIAIIOM
SIBJISIETCS OTCYTCTBUE KOHTAKTOB MEXIYy MYXKUYMHAMU U KEHIIUMHAMU, He
COCTOSILIMMM MEXIY CO0OM B OIM3KOW cTereHu poacTtBa. MckimodyeHus
JOITyCKAIOTCS JIMILb B CIydasix, IPeIyCMOTPEHHBIX IIapruaTOM, HaIIpUMeEp
B IIPOLIECCE COBEPIICHMS TTaJJOMHUYECTBA UM B TOPTOBBIX LIeHTpax. 2KeH-
LLIMHA UMEET TpaBo 3aHUMAaTh IrOCYJapCTBEHHbIE JOJKHOCTU, OTHAKO ObITh
IJ1aBOM ToCcyIapcTBa OHA HE MOXKET.

ITpenycmaTpuBaeTcs, 4TO OCHOBOM 00pa30BaTEILHON CUCTEMBI SIBISIETCS
pesiurno3Hoe BocnutaHue. CTep:KHEM BHEILHEN MOJUTUKHY Xaaudara oObsiB-
JIEHO TIpoABUKEHNE MpU3blBa BCTaTh Ha MyTh Asutaxa. BaxkHO OTMETUTB, YTO
WHOCTPaHHBIE TOCYIapCTBa, C KOTOPLIMU XaJIM(paT He BCTYIMJI B JOTOBOPHBIC
OTHOILICHUS, a TAKXKE 3aMaJHble «MMIIepUaTMCTUUEeCKe» TOCyIapCcTBa Ha3Ba-
HbI B [IPOEKTE «BOIOIOIIUMMI» C XaJIMPATOM. Y CTaHOBJIEHO, YTO XaiudaT HE MO-
>KeT BXOJIUTh B COCTAB MEXXIYHAPOIHbIX OpraHu3aluii, KOTOpble He OCHOBaHbI
Ha MCJIaMCKMX HavajlaX ¥ He ITPOBOISIT HOPMBI LlIaprara.

IIpoBeneHHEBIN aHaINU3 TTOKA3bIBAET, YTO KOHCTUTYLIMOHHAsI MpoOJIe-
MaTUKa 3aHMMAET 3aMETHOE MECTO B COBPEMEHHOM MCIAMCKOW IMOJIMTHU-
KO-TIpaBOBOM MbIC/U. [IpnyeM ocoboe BHUMaHUE yAEJSIETCS pa3padoTKe
KOHIEIIIMU COOCTBEHHO MCIaMCKOI KOHCTUTYLUMHU. [IpeacraBnsieTcsi, 4To
B YCJIOBUSIX CEPbE3HbIX IMOJUTUUECKMX U3MEHEHMIA, OXBAaTUBILMX CETOIHS
MHOTME PErMOHbl MYCYJbMAHCKOIO MHMpa, aKTyaJlbHOCTb KOHCTUTYLIMOH-
HOM IIpo06IeMaTUKN OYIAET TOJIBKO BO3paCTaTh.
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