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Mapxynyos C.A.,

KaHJUAAT OPUANIECKUX HaYK,
JIOLIEHT Kadeaphl YTOIOBHOTO ITpaBa
¢dakynprera npasa HAY BIID

(r. MockBa)

YTOJIOBHO-ITPABOBOM 3AIIPET
KAR CODHOJIOIO-ITPABOBASA
KATETOPHUA

IIpaBoBBIE 3aMIPeThl — 3TO TOCYIAPCTBEHHO-BIACTHBIC, MMITEPATHUBHEIE
TPeOOBAHUS BO3NEPKUBATLCS OT KOHKPETHOTO MMOBEACHUSI, ITO3TOMY MX
CJIeAyeT paccMaTpUBATh KaK SIBJICHMS, OTHOCSIIMECS K cepe ropuande-
CKOT'O IOJIKEHCTBOBAHMS, YCTAHOBUTD 3aIIPET — 3HAYMT OMPEAEIUTD U
3aKpENUTH OPUANIECKYIO 00513aHHOCTD HE COBEPIIIATE NEHCTBHS, KOTO-
phle IOPHUIAIOTCS ToCynapcTBOM. JIxobast 06s13aHHOCTh, B KOHEYHOM Cue-
T€, €CTh HE YTO MHOE, KaK «I0JDKHOE, TpeOyeMoe, HY:KHOE C TOYKH 3PECHUS
3aKOHa WV MOpalu MOoBeaeHue» !,

3anper, Kak MeTon 1 hopMa peryJIupoBaHUs KMU3HU OOLIECTBA, CYLIe-
CTBOBAI C APEBHEUIINX BPEMEH. Y3Ke B IIEPBOOBITHOM 0011IecTBE ChOp-
MHUPOBaJIach CUCTEMa CTPOTUX 3aIpeToB. be3ycaoBHO, B MEPBOOBITHOM
0OlIIEeCTBE HE CYIIECTBOBAJIO NEJICHUS 3alPETOB-Ta0y Ha YroJOBHO-TIpa-
BOBBIC, TPaXIaHCKO-TIPAaBOBBIE, AIMUHUCTPATHBHBIE 3aIIpeThl, TaK Kak
HE CYILIECTBOBAJIO PA3ACACHUSI B HOPMATUBHO-TIPABOBOM PETYIMPOBAHUI
OO11IECTBEHHOM X13HU, KaK, BIIPOYEM, HE CYIIECTBOBAIO U CAaMOI'0 HOp-
MaTHBHO-TIPaBOBOTO PeryupoBanus odiectsa?, ITo MmueHuio B.M. Burt-
YEHKO, 3aIlpeThl CTaIM Haubosee ynoOHBIM MIPEeaI0CTEperaloniumM IMpu-

- €MOM, IIOCPEACTBOM KOTOPOTO HOCTUTANACh 3(hdeKTUBHAS 3alIuTa 00-
LIECTBEHHBIX OTHOLICHHUIS, 3anpeT — 3TO npocrteiias GpopMa yKa3aTb
WIIOASIM 00s13aTeNIbHBIC TSI HUX IIPEICBl B UX BHEITHEH IeITeTbHOCTH»*
B CJlyYyae KOH(MIUKTA UX HHTEPECOB.

' Anexceee C.C. O61IMe NO3BOIEHHIS ¥ OOLIME 3aPETHl B COBETCKOM rnpase. M., 1989,
C. 66. Cm. taxxe: Kyopasues B.H. 3akoH, moBelcHuE, OTBETCTBEHHOCTE. M., 1986.
(@374 0

ITonpo6ree 06 aToM cM.: Mapkynuyos C.A. Taby Kak IEpBOUCTOK M IMPOoOGpa3 YIoJI0BHO-
IIPaBOBOTO 3amnpeTa / YTolIoBHOE NPaBo: cTpaTerus pazputus B XXI Bexe: MaTepUasbl
[ecroit MexmyHapoaHO! HayIHO-TTPaKTHYeCKON KoHbepeHin 29--30 suBaps 2009 &
M.: IIpocnext, 2009; Ox uce. TabyupoBaHue Kak nepBUYHast GopMa YToJI0BHO-IIPABOBO-
TO BO3AEHCTBHSA / YTOJIOBHOE IPaBO: UCTOKH, Pealii, IIepexo K YCTOHIMBOMY Pa3sBUTUIO!
Matepuansr VI Poccriickoro KoHrpecca yromoBHOTO Tpasa (26—27 mas 2011 roga). M.
IIpocmexr, 2011.

3 Cm.: Bumpyx H.B. OcHOBEI TeOpHH TIPAaBOBOTO HOJIOKEHNUS TMYHOCTH B COLMATNACTH -

yeckoM obmrecte. M., 1979. C. 145.

Hnvun H.A. O cymHOCTH ITpaBocosHanusi. M., 1993. C. 67.
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O npecmynneHusx u HAKA3AHUAX

3arnpeT B BUJIE COLIMAIBHOTO PETYJISITOPa CYILECTBOBAJ 33A0JTO 10 TI0-
SIBJICHMS TOCYAapCTBa, HO OBLT aKTUBHO BOCIIPMHAT IIOCJASIHUM B Kade-
CTBE METOJA peryJIMpoBaHMsl OOLLIECTBEHHBIX OTHOLIEHMI. Bo3HUKIINME
Ha paHHEM 3Talle CTAHOBJIEHMS TOCYAaPCTBEHHOCTH «IIPOTOrOCYIapCTBa»
[IPaBOBEIE 3aIPEThl MCIIOAL30BAJIM B OCHOBHOM C IIENbIO YKPEIUIEHHUS T'0-
CyJapCTBEHHOI BIACTHU, YTO XapaKTEPMU30BAJIOCH KECTOKOCTHIO HaKa3a-
HUS B ClTydae HapyUIeHUs] YCTAHOBICHHBIX IIPaBUJI ITOBSACHUsI, CTPEMITe-
HYEM K MaKCUMaJIbHOMY orocyaapctriaeHuio odiectsa’. I.K. BapaaHsHI
OTMEYAET, YTO MPABOBOH 3ampeT Kak (paKTop IMPaBOBOIO PEryIUPOBaAHUS
HayWHAaET AeCTBOBAThH B CIEAYIOIINE MOMEHTRI: BO-TIEPBLIX, KOIZa OH
CTaHOBUTCS (DaKTOPOM IIPaBOBOM YCTAHOBKHU U, BO-BTOPHIX, KOTZIA BCTY-
MAaloT B CUIIY IOPUAMYECKUE TTOCASACTBHS NPAaBOBOM MHTEPAKIIMU, HAPY-
LIa0IIeH JaHHBIN 3apeT2.

ITo muenuto JI.C. SBuya, cHavaga IOSIBISIOTCS UMEHHO 3aIIpeThl
(Taly) ¥ TOJIBKO BIIOCIEICTBUHU, ITIOCTEIIEHHO, — 00s13aHHOCTH (TpeOoBa-
HMS HEOOXOAUMOTO TIOBEAECHHUS) Y T03BOJIEHHUS (ITpaBa Ha OTHOCUTEIEHO
CaMOCTOSTENBHYIO NeATeNbHOCTD)3. [To MHeHUO KO.A. JIeHucoBa, ecTh
BCE OCHOBAHMS MOJAraTh, YTO U3HAYAIBHOU (HOPMOIi, B KOTOPOH TIPaBo
DPOXIaNoCh KaK IPaBo, SIBJISIICS MMEHHO 3aIIpeT4,

ITono6HO TOMY, KaK B CO3HAHUHM JIOACH He OBLIO IEJICHHUSI Ha «IIpaBa»
1 «00SI3aHHOCTH», HE OBLJIO OCO3HAHMS 1 MIOHSTHS «3ampeT». be3ycios-
HO, HE CYIIECTBOBAJIO IEJIEHMS 3allpeTOB Ha YTOJOBHO-IIPABOBHIE, ITPaX-
JaHCKO-NPAaBORLIE, AAMUHUCTPATUBHEIE W NIPOY., TAK KaK He ObUIO pa3-
JEJICHUSI B HOPpMaTHUBHO-IIPABOBOM PEryJMpoBaHUe OOIIECTBEHHOM XU3-
Hu. OIHAKO M3HAYaIbHO CYIIIECTBOBABIIKE B IIEpBOHAYATIBHOM OOILIECTBE
3aMpeThl, MO CYTU, HOCUJIM YTOJIOBHO-TIPABOBOI XapaKTep, TaK KaK OHU
YCTaHaBIMBAJIUCH IJISI OXpaHbl HA00JIe€ BaXKHBIX 00IIECTBEHHBIX OTHO-
LIEHUI, COOTBETCTBYIOLIMX MHTEpecoB U HeHHocTeil. H.M. Kpomayes
MPSIMO YKa3bIBaeT HO TO, YTO JPEBHEMNIIIIE UCTOYHMKM ITpaBa CBUAETENb-
CTBYIOT: YeM JAPEBHEE ITPaBO, TEM B OOJIBIIIEH CTEIIEH OHO SBJISIETCS YIO-
JIOBHBIM?®,

' Cwm.: ITonosa A.A. 3anipeTsl B cOBDEMEHHOM poccuiickoM mpase // Bectauk Bomkcko-
ro yausepcureta uMeHu B.H. Taruiiesa. Cepust «IOpucnpyneHiuss». Beir. 67. Torb-
gartu, 2007. C. 137.

2 Cwmv.: Bapdansmy, I K. ConuaibHELA TeHEe3HC ITpaBa; TellTAIBTCOLIOIOTYeCKII AaHAIIAS:
aproped. mHcC. ... JOKT. coIl. Hayk. M., 2008. C. 41.

8 Cw.: Heuu JI.C. TIpaso u counanmsM. M., 1982. C. 12, 13,

4 Cwm.: denucoe FO.A. Ob1mas TeopUs IpaBOHAPYIIEHHUI U OTBETCTBEHHOCTH (COLIMOIIO-
ITMYECKUH 1 IopUuamdeckuii acriekthl). JI., 1983. C. 65.

5 Cwm.: Kponaues H.M. YTo10BHO-IIPAaBOBOE peryiupoBanye. MexanusMm u cuctema. CII6.,
1999. C. 66. Cxoxell TO3UIIY IPUIEPKABAIOTCS W IPYIHE YIEHbIE-TEOPETHKY TIpaBa,
B wactHOcTH, JI.C. ABHY, FO.A. deHucor u npyrue aproprl. O6 atoMm cM.: Heuu JI.C.
[MpaBo u commaymsm. M., 1982, C. 12, 13; Jlenucoe FO.A. QObuias Teopus paBoOHAPY-
WIEHUSI U OTBETCTBEHHOCTHU (COIUOIOTUYECKUN 1 IOpUANYeCKUii acmmexTrl). JI., 1983.
C. 65.
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(@, npecmynieHusx U HaKa3anuax

HexoTtophle COBpeMeHHBIE YUEHBIE B 00JIACTH YTOJIOBHOTO IIpaBa [IpU-
JEPXKMBAIOTCS CXOXMX TTO3UITNH'. BOJBIIMHCTBO YI€HbIX OJATAlOT, 9TO B
oonbIMHCTBE HOpM OcOoOEHHOM YacTH YTOJIOBHOIO KOAEKCA COIEPKATCS
YTOJIOBHO-TIpaBOBEIe 3ampeTsl. Hanpumep, V1.0, 3BeyapoBCKuil mpsiMo
YKa3bIBAET, YTO «HOPMBI-3AITPETHI HE TOJIBKO MPEAYCMATPHBAIOT CAHKIINU
3a IIPECTYIUIEHHUE, HO, MPEXKIE BCETO, YCTAHABIMBAIOT TPAHMITHI ITPaBOMEP-
HOTO0, TOJDKHOTO ITOBEIEHHS, TO €CTh PETYAMPYIOT ITOBEAEHKE CYOBEKTOB»2.

BrineneHne KaTeropuu «yroJoBHO-IIPABOBOM 3aIIpeT» ¢ MO3ULIUHA 10-
KTPHHBI YTOJIOBHOTO IIpaBa MOXET OBITh CIIOPHO M HE BITOJIHE JIOTUYHO.
Hu B 01HOM M3 COBETCKUX YTOJTOBHBIX KOIEKCOB, HU B AeiicTByIOIEM YK
P® ue ymoTpeOnsieTCsl TEPMUH «yTOJIOBHO-TIPABOBOM 3ampeT». [Ipuara-
TEJIbHOE «3aIIpellieHHOe», OJIM3K0e 110 CMBICIY (T10 JJeKCUYEeCKOMY 3HaJe-
HMIO) C TEPMMHOM Y20.108HO-NpAGosoli 3anpem, Ucnoiab3yercs B YK PO
JIVIIIB TIPY PACKPBITHMH OIPEAETCHMS IIOHSITHUS «IIPECTYIUICHUE». B odu-
IHMAJIbHBIX CyIeOHBIX akTaX, — yKa3ax I1pesumuyma BC PC®CP, nnocta-
HosieHusax BC PCOCP, mocranoBnenusax BC P®, onpenenenusax CK
1o yroyioBHEIM JenaM BC P®D, o630pax cyne6Ho# nmpaktuku BC PP mo
VTOJOBHEIM JeaM — TEPMHUH «YI'OJIOBHO-IIPABOBOM 3aIIpeT» TAKXKE HE
HCIIONb3yeTCsl. B TOKTpUHE YrOTOBHOTO TIpaBa aKTUBHO MCIIOIb3YIOTCS
VCTOSIBIIMECS TIOHATHSI MIPECTYIUIEHUSI, COCTaBa MPECTYIIEHUS, TIPOTH-
BOIIPABHOCTH (YTOJIOBHOM NMPOTHUBOINPABHOCTH), 3aIPENIAIONIEN YTOI0B-
HO-IIPABOBOK HOPMB! U IIP.

BenencTBue 3TOro HEKOTOPHIM YIEHBIM MOXKET ITOKA3aThCsl, YTO BBE-
JCHUE TIOHSATHSI «YTOJIOBHO-TIPABOBOM 3aMpeT» OyAST UBAUIITHUM, OTIHaC-
™ ayonupytomuM. Ham nipencTapisieTcst, YTO MCMOIB30BaHME TTOHATUSA
yTOJIOBHO-IIPaBOBOTO 3aIlpeTa I03BOJNUT BO MHOTOM I10-HOBOMY B3IJIS-
HYTb Ha HEKOTOPHBIE HHCTATYTHI YTOJIOBHOTO IIpaBa M 000raTUTh YIOJIOB-
HO-ITPABOBYIO TEOPHIO.

PaccMOTpHUM HECKOJIBKO JOBOIOB B MOJIB3Y HEOOXOAMMOCTH BBILEIE-
HUS YIOJIOBHO-TIPABOBOTO 3alpeTa B KaUeCTBE OAHOM 13 0Aa30BHIX KATe-
TOPHMI YTOJIOBHOTIO IIpaBa.

T Cxoxeit ¢ K. BUHIMHIOM MO3UIIMK IIpuaepXuBaercs, Hanpumep, H.5. Kosauenxko,

KOTOPHBIH YKa3EIBAET, 9TO «yTOJIOBHBIM 3aKOH HUYEIO He 3alpelaeT ¥ He TIPeIIChIBa-
eT (T.e. OH He IyOIUpYET y3Ke CYIIECTBYIOIINE 3aTTPETHI WK MIPEITUCAHMNS ), OH THUIIh
VIBEPXKIOAET, ITO TOT WIM MHOM 3aIIpeT, YCTAHOBISHHEIM WHBEIMM PETYIITOPAMU COLIH-
aTBHOI XW3HMU JIIO/Ie, CODHEHTUPOBaH Ha TaKOoe AeAHHUE, COBEPIICHNE (WM HE COBEp-
IIeHYE ) KOTOPOIO OPraHUIHO CIIOCOOHO MPUIHHNUTEL 3HAUMTELHELA Bpe 00IIeCTBEH-
HBEIM OTHOIIEHHSIM, ¥ TIOTOMY 34 HETO YCTAHOBJIEHA YTOJIOBHAS OTBETCTBEHHOCTDY,
(ITompoGHee cM.: Kozauenxo H.A. «I1papoHapymenne» — adcypa opMBI MK ITapagoKe
comepxauusa? / COOTHOIIEHNE TIPECTYTUICHII W MHEIX TIPABOHAPYIICHII — COBPEMEH -
HBIe TIpoGaeMsr: MaTepuasl IV MexayHap. Hayd.-1IpakT. KoH., mmocssr. 250-1eTnro
o6paszosarug Mock. roc. yu-Ta uM. M.B. JloMoHOCORa 11 cocTogBIIelics Ha 10puna, dak.
MI'Y um. M.B. JJomonocosa 27—28 maq 2004 . M., 2005. C. 230, 231.)

3eeuaposckuii H.3. CoBpeMeHHOE YToloBHOE IIpaBo Poccuu: MOHsITHE, IPUHITAIIEL,
nomtuka. CII6., 2001. C. 13, 14.
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Maprynyos C.A.

Bo-nepBbix, monaraeM, HEOOXOAMMOCTD BBIAEACHMS IIOHSTHS YTOJIOB-
HO-ITPaBOBOTO 3allpeTa CBsI3aHa ¢ MEXaHM3MOM JeMCTBUS IIpaBa BOOOIIIE.
B pamMKax mpaBoBOro BO3AECUCTBIS MOXKHO BEIIEIUTE IBAa OCHOBHBIX YPOB-
HSI IeMCTBUS TIpaBa: 1) ypoBeHb CYIIIECTBOBAHUS; 2) YPOBEHD COLIMAIBHO-
IIPaBOBBIX NeHCTBUM (peanbHOTO DYyHKIIMOHUpOoBaHus)'. Ecmu BTOpoit
ypOBEeHb (PYHKIIMOHUPOBAHMS (peaan3alivy) ImpaBa U3ydeH JOCTATOYHO
JIE€TaIbHO, TO YPOBCHD CYILIECTBOBAHMSI ITpaBa — HET. YPOBEHb CYIIECTBO-
BaHUSI OTPaXKaeT, INIaBHBIM 00pa3oM, MHGQOPMATUBHOE ¥ IIEHHOCTHO-OPH -
E€HTAIIMOHHOE IeMCTBHE MPaBa, XOTS IMOJHOCTBIO K HEMY M HE CBOIUTCA.
DTOT YPOBEHBb XapaKTepU3yeT 0CO00e COCTOSTHUE MpaBa, a UMEHHO, IIPO-
SIBJICHME €TI0 Ha TOM CTaTUX BHEAPEHUS B OOIIECTBEHHYIO CHCTEMY, KOTIa
ellle He IIPOUCXOIUT peaTr3alysl IIPaBOBBIX IIPEATMCAHNNI 1 IPUHIIMIIOB
B MX CITeLIMAJIbHO-IOPUANYECKOM 3HaYeHMH, OJHAKO ITPaBo y:Ke OKa3bIBa-
€T OILIYTUMOE BO3IENCTBUE HA COLIMAILHYIO CPENMY, «OOHAPYKMBasi» B Hel
CBOUX apecaToB M BCTyIasi C HUMM B «KOHTaKT». ClenoBaTebHO, pac-
CMaTpPUBAEMBbIl YPOBEHB OTPAXKAET Ty CTAIUIO ObITHS IIPaBa, KOTIa IIpaBo-
BOE€... OKa3bIBACT HEIIOCPSACTBEHHOS BIMSIHUC Ha CO3HAHHE OTIEIbHOM
JIMYHOCTH, KOJIJIEKTMBOB JIFOACH, IPEAOIPEaEIIAsd XapaKTep BOCIIPUATHS
U peaTbHOE TIOBEICHME B chepe ero IeicTBuS.

Ha Hamr B3mIsi1, MMEHHO Ha 3TOM YPOBHE, KOT/Ia YrOJ0BHO-IIPABOBAs
HOpMa €IIIe HE NeHCTBYET, VK€ HAUMHAIOT NeHCTBOBATh YTOJOBHO-IIPaBO-
BbIE 3aIIPEeThl. B 3TOM CMBICIIe YrOJIOBHO-TIPABOBOI 3aIIPET IIEPBUYCH I10
OTHOIIIEHMIO K HopMe-3anpeTy OcobeHHoi yactu YK P®. K coxanenuio,
B HAcTOsIIee BpeMsI MHPOPMATUBHOE M LIEHHOCTHO-OPHUEHTALIMOHHOE
JIeiicTBUE MpaBa HEJOOLIEHMBACTCS WIW MPEACTABISIETCS YIIPOIIEHHBIM,
TOIJA KaK U3y4eHUe BO3AECUCTBUS TIpaBa Ha TaHHOM YPOBHE MMeEET OOJTh-
1€ IEPCICKTUBEI.

B xoHTEKCTE TaKOro MexaHu3Ma JeiCTBHS YIOJIOBHO-IIPABOBOM 3a-
IpeT, OBITh MOXKET, Jaxe OJMKe K KaTeropuM CyObeKTUBHOTO ITpaBa (sIB-
JIISICH €70 aHTUITONOM, KaK U CyObeKTUMBHAsA 00I3aHHOCTh), YeM K KaTe-
TOpHU 0OBEKTUBHOTO MpaBa. ClenyeT KOHCTaTHPOBATh; KAK CYOBEKTUB-
HOE IIPaBO MEPBUYHO MO OTHOMIEHHWIO K 00BEKTUBHOMY IIPaBY, TakK U
YI0JI0BHO-IIPABOBOM 3aMpPeT MEPBUICH I10 OTHOIEHHUIO K HopMe OcobeH-
"ot yactu YK PO,

Bo-BTOpBHIX, MOJIaTa€M, YTO HEOOXOAMMOCTE BBIAEIECHUS YTOJTOBHO-
TIPaBOBOIO 3aIpeTa B KAY€CTBE CAMOCTOSITEILHOTO MOHSITHS CBsI3aHa C
HauboIIee ONTUMAJIBHON BOBMOXHOCTBIO OLIEHKH Ka4eCTBa AeHCTBUS yTo-
JIOBHOTO 3aKOHa (IIpaBa) ¢ MO3UIHii ero 3chheKTUBHOCTH, CIIPaBeIINBO-
cty ¥ T.I. HeoOXxommMo OTMETUTD CJIOKHOCTD M TaxKe IMPaKTUIESCKYIO He-
BO3MOXHOCTE onpeneacHus 3pHeKTUBHOCTH OTPAC/IXA YTOJOBHOTO MIpaBa,
CBSI3aHHYIO HE TOJbKO C OOJBIINM KOJIUYECTBOM KPUTEPHEB OIIEHKH 3(-

T Cwm.: Totiman B. Y. [leiictBre TIpaBa (METOTONOTHUECKIY aHamm3). M., 1992. C. 94.
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(bexTUBHOCTH, HO U C T€M, 4TO peanu3amnus HopM OcobeHHol yactu YK
P® Bcerna onocpenyetcs yepe3 mpuMeHeHne HopM O61ieit vactu YK PO
1 JOCTATOYHO YaCTO — Yepe3 HOPMBI APYIUX OTpaciei mpasa’.

Db dektruBHOCT, HOpMBL OcobenHoM yacTu YK P® ocnoxnsercs
TaKXKe «OIOCPEAOBAHHEIM» MEXAaHM3MOM HX peIM3allii, OHA COOEPKUT
B ceOe (paKTWUIECCKM IBa IMPaBUJIa [IOBEICHUSI: IIEPBOE U3 HUX — COOCTBEH-
HO YIrOJIOBHO-IIPAaBOBOM 3aIIpPeT COBEPIIATh ACSHUSA, COACPXKAILIMUE ITPU-
3HAKHY COCTaBa MPECTYIUICHUS (T.€. 00513aHHOCTh BO3IEPXKUBATHCS OT CO-
BEPIIIEHUSI BBIIIIEHA3BAHHOTO AESTHUS ), M BTOPOE — O0S13aHHOCTb TIPUME-
HUTb MEPBI TOCYIapCTBEHHOIO NMPUHYXACHUA B CIy4ae COBEPIICHMS
sTOTO HestHus. B KoHTekcTe onpenenenust dpdektuBHOCTH HOpMEL Oco-
oeHHOoit yacTH YK P® MOXHO OTIEIBHO OLIEHUBATh 3(PGHEKTUBHOCTD
JIeMCTBUS CAHKIIMKM COOTBETCTBYIOIIEH HOpMBI. Beaencrsue aToro, moma-
racM, IOpUIUICCKH 000CHOBAaHHBIM M HanboJjee ONTUMaTbHBIM B KOH-
TeKcTe MpodaeMbl 3¢ (GHEKTUBHOCTHU MPAaBOBBIX NPEANUCAHAN B paMKax
HayK{ YTOJIOBHOTO TIpaBa sIBIIsIeTCs onpeneaeHue 3GPEeKTUBHOCTH KOH-
KPETHOTO YTOJIOBHO-IIPaBOBOTO 3a1IpeTa KaK OCHOBHOTO BHIA YIOJIOBHO-
MIPaBOBBIX MPEAMUCAHUH.

B-TpeThux, €Ciiyu UCXOOUTh U3 ITOJOKEHHUA O TOM, YTO YITOJIOBHO-ITIpa-
BOBOI1 3alpeT — 3TO He TOJBKO (POPMATBLHOE TOCYIAPCTBEHHO-BIACTHOE
BCJICHUE HOPMATUBHOTIO XapaKTepa, HO M HHTEPIIPETALls O0IIECTBEHHBIX
OTHOIIEHUH (COUATBLHOTO KOHTEKCTA) CKBO3b NIPU3MY 1IeJIEN U 3a/ay,
CHMMBOJIOB U IOPHUINYECKIX KOHCTPYKIIMI YTOIOBHOTO MpaBa. 3aIIpeT, B OT-
JTAYKE OT CYOBEKTMBHOTO ITpaBa (0COOEHHO OT 00SI3aHHOCTH ), HE TpeOyeT
IIPOSIBJICHUST BOJIM MPaBONIPUMEHUTENSI, a HA000POT, «IOJABISIET» €€ B
OTHOILICHUY OTMCHIBAEMBIX ACMCTBUI. YTOJIOBHO-IIPABOBOM 3ampeT Kak
OBl epenaeT (HaBSI3bIBACT) NIPEACTABICHUS 3AKOHOAATENS MO TTOBOIY
KOHKPETHOTO IMOBEICHMS CYOBEKTa B KOHKPETHOM cutyauuu. Takum o06-
pa3oM, OH 0OBENUHSIET B CeOE CBOMCTBA OOBEKTUBHOTO U CYOBEKTUBHOTO
rpasa.

VYronoBHO-IIPaBOBOM 3aIIpeT — ATO MePBUYHAS SUEiKa B KOHTEKCTE
YIOJIOBHO-IIPABOBOM COLIMOJIOTMH (COLIMOIOIMH YTOJIOBHOTO IIpaBa) Kak
cneluIeCcKoil YacT HayKu YrOJJOBHOTO IIpaBa, KOTOpas paccMaTpH-
BacT YIrOJIOBHO-IIPAaBOBBIC MHCTUTYTH M HOPMBI B MX COLIMAIBHO-
SKOHOMMYECKOU 00YCIIOBIEHHOCTH, B ITpoliecce uX (hyHKIIMOHUPOBAHUI
B OOILIECTBE U B CBSI3U C MX COLMATIbHOM 3P PEKTUBHOCTHIO?. [Tomo6HO

1 Tlompobnee 06 aToMm cM.: Mapryruos C.A. Onpenenerue 1 crieuduKa IPUMEHEHUS
KpuTepreB 3hhHEKTUBHOCTH YTOJOBHO-TIPABOBBIX 3aIIPETOB. // YTOJIOBHOE IIPABO U
coBpeMmeHHOCTh. COOpHUK crareii. Beim. 3 / orB. pen. A.D. Kamuuckuit. M., 2011.
C. 39-57.

2 IlompoGuee 06 3ToM cM.: Mapiynyos C.A. MecTo YyrOJOBHOM COIMOJIOTAHA B CTPYKTYpE
HayKHU YTOJIOBHOTO TIpaBa. // YrojaoBHOe IpaBo: cTpaTerusd pa3sutus B XXI Beke: Mare-
puamsl BockMoit MexnyHaponHOM HaydHO-TIPaKTHIeCKOM KoHbepeHn 27—28 susa-
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TOMY, KaK B YTOJIOBHO-TIPABOBOM JOTMAaTHKE (JIETUCTUKE) U3YYAETCs yro-
JIOBHO-TIPABOBasi HOPMa, B YIOJOBHO-IIPABOBOM COILIMOJIOTHUM LOJKEH
U3y4aThCs YTOJIOBHO-IIPABOBOM 3aIPET. YTOJIOBHO-IIPABOBOM 3aIIPET, AB-
JISISICh TIEPBUYHOM AYEHKOI B YTOJOBHOTIO IIpaBa, OTpaxaeT B ce0e Kak
crnenuuKy coaepKaHus YTOJOBHO-IIPABOBOM HOPMBI, TaK U OCOOEHHO-
CTHU METOJa YTOJIOBHO-TIPABOBOTO peryaupoBaHus. TakuM oOpa3oM, yro-
JIOBHO-TIPaBOBOM 3a1IpeT — CKBO3HOE MOHSITHE TIPY M3yYCHUM YTOJIOBHO-
TO IpaBa, IIPeXIe BCETO, C ITO3UIIMNA COIMMOIOTHNIECKOT0, IICUXOI0THYE-
CKOTO METOJOB MCCIEeA0BaHUS (T.€. C MO3UIHI COIIMOIOTUN U UCTOPUH
YIOJIOBHOTO MPaBa).

B cuity ¢10XKHOCTH ITpaBOBOM IIPHUPO/IBI YTOJIOBHO-TPABOBBIX 3aIIPETOB
[IPEACTABIISIETCSI HEOOXOAMMBIM BBIACJIEHUE CUCTEMBI (DYHKIIWIA, BBIITOTI-
HsaeMmbIX uMU. [lepBas rpymia GyHKUMH yrOJTOBHO-IIPaBOBBIX 3aIIPETOB
OyAeT OTpaxkarh, IIPeKIe BCEro, X HHOOPMATUBHOE M LIEHHOCTHO-OPH-
€HTallMOHHOE, XOTA MOJHOCTBIO K HEMY 1 HE CBOLHUTCS. DTa TPyIIa
(PYHKUMIH cBSI3aHA HE TOJBKO C ASHCTBHEM YTOJIOBHO-IIPaBOBOIO 3arpeTa
KaK 3JIeMeHTa OObEKTUBHOIO ITPaBa Ha MCUXUYECKOM (HMOEHHO-MOTHUBA-
IIMOHHOM) YPOBHE, HO U ¢ TIOHUMAaHUEM €r0 KaK «OTpUIlaTeIBHOM 0051-
3aHHOCTH», T.€. Ha ypOBHE CYOBEKTMBHOTIO MpaBa, a TAKXKe CBsI3aHa C 110-
HUMaHIEM 3aITpeTa Kak MeTo/ia IPABOBOTO PETYIUPOBAHUS B KOHTEKCTE
«HamboJsee BAXHBIX U HEHHBIX UIST TMYHOCTU ¥ TOCYAapCTBA CTOPOH 00-
[LIECTBEHHBIX OTHOLIEHUH, ITepedrcaeHHBIX B 4. 1 cT. 2 YK PO, B paMkax
KOTOPBIX OCYIIECTBISIETCS TTOBEASHUE JIMLA, PErJIAMEHTUPOBAHHOE YIO-
JIOBHBIM 3aKOHOM»'. BTopast rpynmna ¢pyHKUNWA YTOJIOBHO-IIPABOBBIX 3a-
NpeToB OymeT OTpaXXaTh MX MHCTHUTYLIMOHAIBHYIO COCTABJISIOILYIO. DTa
rpynna QYHKIHA ompeaesieTess IOHUMaHeM YIOJ0BHO-TTPaBOBOIO 3a-
IIpeTa KaK IepBUYHOTIO sApa, JEMEHTAa CUCTEMBI YTOJIOBHOIO IpaBa U
ONHOBPEMEHHO KaK MHCTPYMEHTA FOCYyIapCTBEHHOTO BO3OCUCTBUS Ha
OOIIIeCTBEHHBIC OTHOIICHUS.

K mepBoif rpymnme QyHKIUA, Ipexkae BCET0, OTHOCITCS OXpaHUTENb-
HO-PETVISITUBHAS, TAPAHTUIAHO-JIETUTUMUPYIONIAasi, UH(POPMALMOHHO-
OpMEeHTallMOHHas, [IEHHOCTHO-MOTHUBalIMOHHasA. Ko BTOpoOil rpymiie
(byHKIIMI OTHOCSATCS OLIEHOYHO-WHTEPIIPETALIMOHHAS, THCTPYMEHTaIb-
HO-IIPEAYIPENUTENbHAS, IOPUINKO-TeXHHYICCKas (aKKyMyIUpyIOIasi)?.
IlepeunicieHHble QYHKLMK YTOJOBHO-IIPABOBEIX 3alpeTOB, HAa Hall

pg 2011 & M.: IIpocnexr, 2011; Ox ace. O IOHATHHI U IIPEAMETE YTOIOBHO-IIPABOBOM
coumosorun // BectHuk BypsaTcKoro rocynapcTBEHHOTO YHUBepeaTeTa. Brim. 2. DKo-
nomuka. [papo. Ynan-Yns, 2011; u op.

3seuaposckuii H.5. Yka3s. cou. C. 18.

ITonpoGHee 06 aToM cM.: Mapkyruoe C.A. Cucrema hyHKUIHHN YyTOJIOBHO-IIPABOBOTO
3ampeta / VronosHoe 11paso; crpaterus paseutus B XXI Beke. Matepuansr eBaToil
MexnyHapoqHON HaydHO-TPaKTHYECKON KoHMepeHuun 26—27 supaps 2012 M.
IpocrmexT, 2012.
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