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Foreword

The phenomenon of globalization together with the growth of the world population has
implied a significant increase in the demand for food products. It entails new
challenges under the profile of international and European law as to the necessity to
harmonize rules and standards on animal welfare, environmental protection and food
safety, especially in the optics of the crucial debate on the long-term sustainability of
food production.

The volume International Food Law edited by Cinzia Caporale, Ilja Richard
Pavone and Maria Pia Ragionieri examines the global and European landscape of food
governance. Empirically, this book investigates the main legal issues related to food
regulation in a global context. The underlying idea behind this book is that food law
must be global (both in its transnational and multi-level dimension) in order to meet
the challenges related to the process of globalization. In current times, all aspects of the
food chain (from processing, distribution to consumer purchase and consumer use)
have a transboundary dimension. Food has become, therefore, a global good that
requires common and agreed standards ensuring at the same time food safety and
sustainable production.

In detail, this book will evaluate whether the current legal landscape is able to
guarantee high standards of protection to human health, environment and animal
welfare, or whether further reforms are requested. As witnessed by the COVID-19
pandemic and its probable transmission within the Wuhan wet market, environmental
law, health law and food law need probably to be more interconnected through a
holistic approach built around the One Health Approach.

Indeed, it seems obvious that higher animal welfare standards imply food safety
and a minor risk of zoonosis. But, at the same time, environmental law should be
reformed in order to embrace an ecosystemic approach that attaches particular
attention to the potential sources of threats to human health (such as deforestation and
habitat destruction and their impact on the food chain and human health).

Importantly, the book also explores the public policy responses to the main
challenging issues related to the food chain under the international and European
perspective.
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Against this empirical backdrop, the contributors provide insights into broader
analytical issues.

This comprehensive book will be of great value to those interested in gaining an
interdisciplinary understanding of the empirical area of food governance and the
analytical issues of regulatory governance.

The book in addition deals with traditional issues such as food security and food
safety, right to food, free trade, GMOs, organic food, animal welfare and food naming
and labelling.

International Food Law gathers essays from the world’s leading scholars in the
field of food and environmental law to explore emerging legal issues linked to food
production. It, thus, focuses on the current challenges of global food law from a
transnational perspective. A global food law is the response to yet an almost exclu-
sively domestic food production-related legislation on the one hand, and the global
dimension of food production on the other hand.

The volume is divided into two parts. Part I (‘Setting the Scene’) is devoted to a
reconstruction of international norms addressing various aspects of the food chain.

It begins with a reconstruction of the history and evolution of food law (Chapter
1) and then continues with a deep analysis of the efforts by the main intergovernmental
organizations (United Nations, Food and Agricultural Organization, World Organiza-
tion for Animal Health, World Trade Organization) to promote the right to food, food
safety and food security, and sustainable development.

It finally focuses on the main legal issues related to meat production, with a focus
on its impact on the environment and climate change and on animal welfare.

Part II is then addressed on the European Union (EU) legal framework on food
production. Indeed, the EU has the highest world standard concerning food safety, food
security, animal welfare. The highest attainable level of health protection is the main
goal of the EU legislation that covers animal welfare, agriculture and the entire food
chain production, as well as goods imported from third countries.

Against this backdrop, the problem arises in understanding whether the current
‘global food law’ is fit for the purpose to answer the new challenges related to
COVID-19, to the over-population, to habitat destruction and to the necessity to
guarantee a sustainable food production.

This is definitively the central issue posed by different contributors who have
participated in this volume and whose task is to provide an answer to these core topics.

Marco Valletta
International Policy Officer

Former member of Cabinet of the Health and Food Safety Commissioner
European Commission

Foreword
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Preface

By 2050, the world’s population is expected to reach 9.7 billion. In light of this steady
population growth and the urbanization process, the demand for food will continue to
soar, putting under pressure natural habitats, the environment, human health and
animal welfare. Despite the huge production of food (intensive agriculture, farmed
animals, fishing), a large segment of the population in developing countries – espe-
cially children – do not yet have access to adequate nutrition.

As clearly stated by Goal 2 of the 2030 UN Agenda on Sustainable Development,
states should engage themselves towards the objective of ending hunger, achieving
food security and improved nutrition and promoting sustainable agriculture. To this
aim, a more equitable and sustainable food system is necessary and global food law
should address this need.

This task has acquired a new sense of urgency due to the COVID-19 pandemic.
Even though COVID-19 is not a food-borne disease, it has significantly impacted the
production and access to food, adding new challenges for the food system and the
promotion of the right to food.

In particular, the pandemic has shown how a health crisis may quickly turn into
a food crisis, and thus have an impact on the right to food. The FAO has underscored
that the COVID-19 pandemic has struck at the time when global hunger and malnour-
ishment were already on the rise. As a consequence of the economic recession
following the pandemic, in the incoming years, millions of people are expected to face
new hurdles in accessing quality and nutritious food. At the same time, the pandemic
has also directly contributed to increased food waste.

Furthermore, the effects of the COVID-19 pandemic have had, and will have, the
greatest impact on these population that are already carrying a significant burden of
health and socio-economical inequalities, increasing their food insecurity.

On a different scale, the COVID-19 crisis has also highlighted the need to rethink
the model through which our food is currently produced. In this respect, the necessity
of avoiding and controlling for future zoonoses has shown the entanglement between
the right to food for humans and the need to enhance the welfare of animals as well as
to protect the environment. The pandemic has therefore taught us that respecting the
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welfare of animals within the food system and preserving ecosystems are two essential
pre-conditions for respecting human health and wellbeing.

Against this backdrop, the time has come to enrich the global literature on
international and European law with an in-depth scholarly analysis of these most
pressing challenges related to the topics ‘food’, ‘nutrition’, ‘animals’, ‘health’ and
‘environment’.

This is precisely the purpose of this volume, which offers the opportunity to
consider that the way we produce food has a deep impact in terms of environmental
degradation.

The collection of essays presented as chapters in this volume, all written by
eminent scholars and leading experts at FAO, offers an original and insightful analysis
of the main challenges of modern food law.

In this framework, the volume will address the interplay between different layers
of regulation and the main principles of international and European food law.

The authors – from different legal backgrounds and countries – address the
common core issue that is how international and European law can address the impact
of COVID-19 on global food systems.

This volume has been conceived and prepared by the Interdepartmental Center
for Research Ethics and Integrity of the National Research Council (CNR) in collabo-
ration with the Tuscia University of Viterbo, with the participation of Rifosal (Consor-
tium on Research and Education on Food Safety), bringing together international
scholars with specific expertise in the main ethical and legal issues of food and
nutrition. This volume could have not been published without the staff support of CNR
colleagues Paola Grisanti (who coordinated all the activities), Ludovica Durst, Emil-
iano Liberatori and Marco Arizza, as well as Mariangela Barletta and Valentina Tafuni
as student assistants, and Rifosal of Paolo Felice and Marcello Di Francesco Torre-
grossa.

Cinzia Caporale, Ilja Richard Pavone & Maria Pia Ragionieri

Preface
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CHAPTER 6

Food Safety under WTO Law
Daria Boklan

Food safety is subject to World Trade Organization (WTO) sanitary and phytosanitary
(SPS) disciplines. Establishing discrimination under WTO food safety provisions
requires comparison not between the products at issue but between the risks at issue.
Therefore food-borne risk is a central element of the food safety regime under the WTO
law. To protect human, animal or plant life or health from such risk, WTO members
have the right to apply SPS measures with certain discretion. This discretion could be
inferred, first, from the fact that food-borne risks may include both territorial condi-
tions relevant to the risks (environmental or geographical, for instance) and at the
same time, risks found in products. Moreover the analysis may not be limited
exclusively to the present risk; the potential risk should be taken into account as well.
Second, the discretion to apply food safety SPS measures could be inferred from broad
interpretation of the notion of ‘directly related to food safety’, not limited by an
exhaustive list of possible food-borne risks.
Third, WTO members have the right to rely on the precautionary principle as a basis for
application of SPS food safety measures and finally they may set their appropriate level
of protection basing on both quantitative and qualitative aspects.

§6.01 INTRODUCTION

International food trade has existed for thousands of years, but until not too long ago
food was mainly produced, sold and consumed locally. Over the last century, the
amount of food traded internationally has grown exponentially, and a quantity and
variety of food never before possible travels the globe today.1

Food safety is the absence, or safe, acceptable levels, of hazards in food that may
harm the health of consumers. Food-borne hazards can be microbiological, chemical or

1. http://www.fao.org/fao-who-codexalimentarius/about-codex/jp/.
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physical in nature and are often invisible to the plain eye: bacteria, viruses or pesticide
residues are some examples.2 On the one hand, food safety, nutrition and food security
are closely linked;3 on the other hand they are subject to different World Trade
Organization (WTO) agreements. For instance, nutrition labelling and other good-
quality measures are within the scope of the Technical Barriers to Trade Agreement
(TBT Agreement) and food security issues may fall under the General Agreement on
Tariffs and Trade (GATT). According to Article 1.5 of the TBT Agreement, its
provisions ‘do not apply to sanitary and phytosanitary measures as defined in Annex A
of the Agreement on Sanitary and Phytosanitary Measures’ (SPS Agreement).

Therefore both SPS and TBT Agreements strike a balance between, on the one
hand, members’ rights to regulate for legitimate objectives, such as food safety or
consumer protection, and on the other hand, ensuring that such regulations do not
become unnecessary or discriminatory barriers to trade.4

When a measure is an ‘SPS measure’, as defined in Annex A(1) of the SPS
Agreement, the SPS Agreement applies to the exclusion of the TBT Agreement, even if
the measure would otherwise be considered a ‘technical regulation or standard … for
purposes of the TBT Agreement’. The relationship between the SPS Agreement and
TBT Agreement can thus be described as one of the mutual exclusivity.5

However we should take into account the position of the panel in EC – Approval
and Marketing of Biotech Products, according to which ‘the requirement at issue, and
which would have an autonomous raison d’etre, i.e., a different purpose which would
provide an independent basis for imposing the requirement’.6 Therefore one and the
same measure could be simultaneously covered by both SPS and TBT Agreements. If
the requirement falls within the definition of a ‘technical regulation’ as defined in
Annex 1.1 of the TBT Agreement, it is to be assessed under the TBT Agreement ‘to the
extent it embodies a non-SPS measure’.7

As for the compatibility between SPS Agreement and Article XX(b) GATT,8 it is
worth noting that according to Article 2.4 of the SPS Agreement, SPS measures ‘which
confirm to the relevant provisions of this Agreement shall be presumed to be in
accordance with the obligations of the Members under the provision of GATT 1996
which relate to use of SPS measures, in particular the provisions of Article XX (b)’.

2. http://www.fao.org/food-safety/en/.
3. https://www.who.int/health-topics/food-safety/.
4. Trade and Food Standards, published by the FAO and WTO, 2017, p. 13.
5. Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization

(Cambridge University Press, 2017), 1077, at 943.
6. Panel Report, EC – Approval and Marketing of Biotech Products, WT/DS293/R, 29 September

2006, para. 7.165.
7. Ibid., para. 7.167.
8. According to Article XX (b) of the GATT: ‘Subject to the requirement that such measures are not

applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination
between countries where the same conditions prevail, or a disguised restriction on international
trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by
any contracting party of measures (b) necessary to protect human, animal or plant life or health.’

Daria Boklan§6.01

114



However the opposite is not the case. Measures that are in conformity with the
GATT 1994 cannot be presumed to be consistent with the SPS Agreement, as the latter
agreement also provides for obligations that clearly do not exist under the GATT 1994.9

As far as requirements directly related to food safety are concerned, they are
covered by the SPS Agreement.10

At Berlin Agriculture Ministers’ Conference on the occasion of the Global Forum
for Food and Agriculture, held on 18 January 2020, the Communiqué tilted ‘Food for
All! Trade for Secure, Diverse and Sustainable Nutrition’ was issued, where ministers
representing seventy-one nations acknowledged that international food safety stan-
dards, based on the SPS Agreement, are essential for reaping the benefits of agricultural
trade and for avoiding potential risks to human, animal and plant health. They agreed
to facilitate trade in agriculture and in safe and nutritious food products by taking
appropriate measures in accordance with the WTO Agreement on the Application of
Sanitary and Phytosanitary Measures.11

Over ten-thousand food safety, plant and animal health requirements have been
notified to the WTO, and a growing number of countries are actively providing the
information.12

Forty-five per cent of all SPS trade concerns are food safety concerns. This shows
on the one hand the necessity of food safety regulations under the WTO, but on the
other hand difficulty to reach an agreement on such regulations among WTO members.

For instance, Brazil raised concerns about the European Union’s (EU’s) restric-
tions on poultry meat and poultry meat preparations. The restrictions affect exporters
of meat of domestic ungulates (hooved animals), meat from poultry and rabbits, as
well as minced meat, meat preparations and mechanically separated meat, who have
been under judicial investigation on alleged charges of non-compliance with food
safety standards. Brazil asked the EU to withdraw these measures on the grounds that
they are not science-based and responded to the EU’s perception that certain export
companies cannot be trusted to comply with sanitary requisites for the presence of
pathogens.

Brazil also raised concerns regarding the Russian Federation’s restrictions on beef
and swine meat. According to Russia, this measure was introduced due to numerous
detections of the veterinary drug ractopamine in meat products imported from Brazil.
As a result, Brazilian exports from sixty establishments were suspended in December
2017. Brazil said it has opened an investigative process in order to assess possible
irregularities and stated its commitment to establishing control systems and processes
that guarantee compliance with, and fulfilment of, the sanitary requirements of
Brazilian meat products exported to the Russian market.13

This problem was reflected in the last Review of the Operation and Implementa-
tion of the SPS Agreement of 2014. The adoption of this document has taken over three

9. Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization
(Cambridge University Press, 2013), 1045, at 903.

10. https://www.wto.org/english/tratop_e/sps_e/sps_issues_e.htm#definitions.
11. https://www.gffa-berlin.de/wp-content/uploads/2020/01/2020-GFFA-Communique.pdf.
12. https://www.wto.org/english/tratop_e/sps_e/sps_issues_e.htm#definitions.
13. https://www.wto.org/english/news_e/news18_e/sps_12jul18_e.htm.
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years due to members’ disagreement over standards on food safety. Members finally
reached a compromise by introducing wording suggesting that members are unable to
agree on that recommendation.14

Nevertheless the SPS Agreement covers all types of measures aimed at the
protection of human or animal life or health from food-borne risks. Such measures may
concern requirements for final products, process and production, inspection and
certification, packaging and labelling.

§6.02 SCOPE OF THE AGREEMENT ON SANITARY AND
PHYTOSANITARY MEASURES

The Preamble of the SPS Agreement enshrines that no member should be prevented
from adopting or enforcing measures necessary to protect human, animal or plant life
or health and at the same time SPS measures are not to be applied in a manner that
constitutes: a means of arbitrary or unjustifiable discrimination between members or a
disguised restriction on international trade. Further, the right to apply SPS measures is
enshrined in Article 2.1 of the SPS Agreement, according to which ‘members have the
right to take sanitary and phytosanitary measures necessary for protection of human,
animal or plant life or health […]’. However, the rights to apply SPS measures are
limited by obligation of not to arbitrarily or unjustifiably discriminate between WTO
Members, enshrined in Article 2.3 of the SPS Agreement.

The panel elaborated three cumulative elements which are required for a
violation of Article 2.3 of the SPS Agreement: (1) the measure should discriminate
between the territories of members other than the member imposing the measure, or
between the territory of the member imposing the measure and that of another
member; (2) the discrimination should be arbitrary or unjustifiable; and (3) identical or
similar conditions prevail in the territory of the members compared.15

According to the Appellate Body, these conditions should ‘relate to the particular
objective pursued and risks addressed by the SPS measure in question’.16 They may
include both territorial conditions, like ecological or environmental relevant to the risks
addressed by an SPS measure and at the same time, ‘those found in products and not
just the territory of an exporting or importing Member’.17 Moreover, the analysis under
Article 2.3 entails consideration of all relevant conditions that may not yet have
manifested in products but are relevant in light of the regulatory objective and specific
SPS risks at issue.18 The analysis may not be limited exclusively to the risk present on
the products.19 The potential risk should be taken into account as well.

14. https://www.wto.org/english/news_e/news18_e/sps_06mar18_e.htm.
15. Panel Report, Australia – Measures Affecting Importation of Salmon – Recourse to Article 21.5 by

Canada, WT/DS18/RW, 18 February 2000, para. 7.111.
16. Appellate Body Report, Korea – Import Bans, and Testing and Certification Requirements for

Radionuclides, WT/DS495/AB/R, 11 April 2019, para. 5.59.
17. Ibid., 5.63.
18. Ibid., para. 5.64.
19. Ibid., para. 5.65.
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Therefore discrimination under Article 2.3 requires a comparison not between
products at issue like under the GATT or TBT Agreement but between risks at issue.
The panel in Australia – Measures Affecting Importation of Salmon – Recourse to Article
21.5 by Canada underlined that ‘discrimination in the sense of Article 2.3, may also
include discrimination between different products, e.g. not only discrimination be-
tween Canadian salmon and New Zealand salmon, or Canadian salmon and Australian
salmon; but also discrimination between Canadian salmon and Australian fish includ-
ing non-salmonids, as referred to by Canada in this case’.20 When dissimilar products
pose the same or similar health risks, they should be treated in the same way.21 This
approach to discriminatory treatment is connected with the specific nature of the SPS
measures and food safety.

SPS measures include those which have the purpose of protecting human, animal
or plant life or health from particular risks. Namely risks arising from the entry,
establishment or spread of pests, diseases, disease-carrying or disease-causing organ-
isms; additives, contaminants, toxins or disease-causing organisms in food, beverages
or feedstuffs; diseases carried by animals, plants or products thereof.

The SPS measures include all relevant laws, decrees, regulations, requirements
and procedures including, inter alia, labelling requirements directly related to food
safety.

Interpretation of ‘directly related to food safety’ was made in EC – Approval and
Marketing of Biotech Products, where the Panel noted that ‘[t]he term “food safety” as
it is used in the Agreement encompasses the safety of such substances as food
additives, contaminants (including pesticide residues), etc.’ and ruled that GMO can be
covered by the SPS Agreement.22

Further this approach was developed in a recent case Korea – Import Bans, and
Testing and Certification Requirements for Radionuclides where the panel did not
disagree with position of Korea, where it described the measures at issue as covered by
the SPS Agreement and referred to ‘two incidents in May 2016 in Tochigi where a food
stand had accepted mislabelled wild edible plants that had actually been sourced from
a restricted area that exceeded the reference level (100 Bq/kg) by up to 2,100 Bq and
bamboo shoots served for lunch at a local elementary school were found to contain 234
Bq/kg of caesium. The mislabelling was discovered through a purchase survey by
MHLW.’23

Therefore the panel interpreted ‘directly related to food safety’ broadly, not only
relying on wording of Article 1 of Annex A of the SPS which contains pests, diseases,
disease-carrying organisms, additives, contaminants, toxins or disease-causing organ-
isms in food. This means that Article 1 of Annex A of the SPS agreement does not

20. Panel Report, Australia – Measures Affecting Importation of Salmon – Recourse to Article 21.5 by
Canada, WT/DS18/RW, 18 February 2000, para. 7.112.

21. Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization
(Cambridge University Press, 2017), 1077, at 951.

22. Panel Report, EC – Approval and Marketing of Biotech Products, WT/DS293/R, 29 September
2006, paras 7.410, 7.387-7.388.

23. Panel Report, Korea – Import Bans, and Testing and Certification Requirements for Radionu-
clides, WT/DS495/R, 22 February 2018, para. 7.286.
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contain an exhaustive list of potential food-borne risks and panels may enlarge it on a
case-by-case basis.

§6.03 SCIENTIFIC BASIS

Scientific certainty and confidence in scientific evidence relate to the principle of
prevention and not to precaution. Preventive measures are well recognized in WTO
law and can be invoked by party to justify an import ban on products whose hazardous
or dangerous nature is established.24

Article 2.2 of the SPS Agreement enshrines that SPS measures should be ‘based
on scientific principles and is not maintained without sufficient scientific evidence
[…]’. The Appellate Body ruled in this respect that ‘the obligation in Article 2.2 that an
SPS measure not be maintained without sufficient scientific evidence requires that
there be a rational or objective relationship between the SPS measure and the scientific
evidence. Whether there is a rational relationship between an SPS measure and the
scientific evidence is to be determined on a case-by-case basis and will depend upon
the particular circumstances of the case, including the characteristics of the measure at
issue and the quality and quantity of the scientific evidence’.25 Further this approach
was developed by the panel in US – Certain Measures Affecting Imports of Poultry from
China, where it was stated that ‘the scientific evidence must bear a rational relationship
to the measure, be sufficient to demonstrate the existence of the risk which the measure
is supposed to address, and be of the kind necessary for a risk assessment’.26 At the
same time, Article 2.2 of the SPS Agreement stipulates an exception from this
scientific-based rule. This exception is foreseen by Article 5.7 of the SPS Agreement,
which according to the Appellate Body ‘operates as a qualified exemption from the
obligation under Article 2.2 not to maintain SPS measures without sufficient scientific
evidence’.27

The Appellate Body held that Article 5.7 of the SPS Agreement must be inter-
preted keeping in mind that the precautionary principle finds reflection in this
provision.28 That is the case when precautionary principle of international environ-
mental law enshrined in a treaty on international trade.

The obligation to act consistently with the precautionary principle is crystallizing
as a rule of customary international law.

24. Makane Moise Mbengue and Urs P. Thomas. ‘The Precautionary Principle: Torn Between
Biodiversity, Environment-Related Food Safety and the WTO’ (2005) 5(5) Global Environmental
Issues 41.

25. Appellate Body Report, Japan – Measures Affecting Agricultural Products, WT/DS76/AB/R,
adopted 22 February 1999, para. 84.

26. Panel Report, US – Certain Measures Affecting Imports of Poultry from China, WT/DS392/R,
adopted 29 September 2010, para. 7.200.

27. Appellate Body Report, Japan – Measures Affecting Agricultural Products, WT/DS76/AB/R,
adopted 22 February 1999, para. 80.

28. Appellate Body Reports, Canada – Continued Suspension of Obligations in the EC – Hormones
Dispute, WT/DS321/AB/R, adopted 16 October 2008, para. 680.
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There is certainly sufficient evidence of state practice to support the conclusion
that this principle has now received sufficiently broad support to allow a strong
argument to be made that it reflects a principle of customary law.29

The concrete substance of precautionary principle is still disputable; however, it
is clear that it includes obligation to prevent SPS risks when there is lack of full
scientific certainty.

Precaution contributes to the interpretation of international instruments in a
manner that will enhance the protection of the environment in cases of scientific
uncertainty as to the impact of a particular activity.30

The Appellate Body noted that it is ‘perfectly legitimate for a Member to seek to
halt the spread of a highly risky product while allowing the use of a less risky product
in its place’.31 Such interpretation could be regarded as interpretation in light of the
precautionary principle.

The Appellate Body recognized that members had the right to establish their own
level of sanitary protection, which may be higher than implied in existing international
standards, guidelines and recommendations.32

According to Article 5.7 of the SPS Agreement, ‘in cases where relevant scientific
evidence is insufficient, a Member may provisionally adopt sanitary or phytosanitary
measures on the basis of available pertinent information […]’.

The Appellate Body elaborated a special test to interpret and apply Article 5.7 of
the SPS, according to which the measure to fall under the mentioned article should
satisfy four cumulative criteria, namely the measure must (1) be imposed in respect of
a situation where relevant scientific evidence is insufficient, (2) be adopted on the basis
of available pertinent information, (3) not be maintained unless the member seeks to
obtain the additional information necessary for a more objective assessment of risk and
(4) be reviewed accordingly within a reasonable period of time. The latter two
requirements highlight the provisional nature of measures adopted pursuant to Article
5.7.33 As for the first criterion, the panel underlined that Article 5.7 refers to ‘relevant
scientific evidence’ which implies that the body of material that might be considered
includes not only evidence supporting Japan’s position but also evidence supporting
other views.34 Article 5.7 was obviously designed to be invoked in situations where
little, or no, reliable evidence was available on the subject matter at issue.35 It is
triggered not by the existence of scientific uncertainty but rather by the insufficiency of

29. Philippe Sands and Jacqueline Peel, Principles of International Environmental Law (Cambridge,
2018), 239.

30. Ibid., 240.
31. Appellate Body Report, European Communities – Measures Affecting Asbestos and Asbestos-

Containing Products, WT/DS135/AB/R, adopted 12 March 2001, para. 168.
32. Abdul Hasseb Ansari and Sri Wartini, ‘Application of Precautionary Principle in International

Trade Law and International Environmental Law: A Comparative Assessment’ 2014 13(1)
Journal of International Trade Law and Policy 22.

33. Appellate Body Reports, Canada – Continued Suspension of Obligations in the EC – Hormones
Dispute, WT/DS321/AB/R, adopted 16 October 2008, para. 676.

34. Appellate Body Report, Korea – Import Bans, and Testing and Certification Requirements for
Radionuclides, WT/DS495/AB/R, adopted 11 April 2019, para. 5.107.

35. Ibid., para. 8.219.
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scientific evidence.36 That means the concept of insufficiency of scientific evidence and
the concept of scientific uncertainty are not interchangeable37 and the panel and the
Appellate Body used narrow interpretation of Article 5.7 of the SPS Agreement. In
addition the Appellate Body underlined that ‘insufficient’ within the meaning of Article
5.7 does not allow, in qualitative or quantitative terms, the performance of an adequate
assessment of risks as required under Article 5.1 (of the SPS Agreement).38 Thus the
trigger for applicability of Article 5.7 is the insufficiency of the scientific evidence, not
the provisional nature of the measure at issue.39 Alongside that the Appellate Body
ruled that WTO Members should be permitted to take a provisional measure where
new evidence from a qualified and respected source puts into question the relationship
between the pre-existing body of scientific evidence and the conclusions regarding the
risks.40

As for the second criterion, it works when there is some evidentiary basis
indicating the possible existence of a risk, but not enough to permit the performance of
a risk assessment. Rational and objective relationship between the information con-
cerning a risk and the provisional SPS measure is required.41

The third criterion contains three requirements: the WTO member must make
best efforts to remedy the insufficiency, seek to obtain additional information and such
information should be appropriate to conduct a risk assessment within the meaning of
Article 5.1 of the SPS Agreement.42

And finally with respect to the last criterion the Appellate Body stated that
‘reasonable period of time’ depends on the specific circumstances of each case,
including the difficulty of obtaining the additional information necessary for the review
and the characteristics of the provisional SPS measure.43

§6.04 INTERNATIONAL STANDARDS

International food standards contribute to public health and make trade more trans-
parent. However, at the same time, food safety requirements may constitute barriers to
international trade for protectionist purposes.

Article 3 of the SPS Agreement reflecting objective of the Preamble enshrines
three alternative obligations regarding international standards. First option is to base

36. Appellate Body Report, Japan – Measures Affecting the Importation of Apples, WT/DS245/AB/R,
adopted 26 November 2003, para. 184.

37. Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization
(Cambridge, 2017), 969.

38. Appellate Body Report, Korea – Import Bans, and Testing and Certification Requirements for
Radionuclides, WT/DS495/AB/R, adopted 11 April 2019, para. 5.106.

39. Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization
(Cambridge, 2017), 970.

40. Appellate Body Reports, Canada – Continued Suspension of Obligations in the EC – Hormones
Dispute, WT/DS321/AB/R, adopted 16 October 2008, para. 703.

41. Ibid., para. 678.
42. Ibid., para. 679.
43. Appellate Body Report, Japan – Measures Affecting Agricultural Products, WT/DS76/AB/R,

adopted 22 February 1999, para. 93.
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SPS measures on international standards (Article 3.1), second option is to conform to
international standards (Article 3.2) and third option is to introduce higher level of SPS
protection. Article 3.4 directly refers to Codex Alimentarius Commission as one of the
relevant international standards, which is the main international food safety standard.

Codex is an intergovernmental body created in 1963 by the Food and Agricultural
Organization (FAO) and the World Health Organization (WHO) under the Joint
FAO/WHO Food Standards Programme to develop food standards, guidelines and
recommendations. Codex is recognized in Annex A(3) of the SPS Agreement as the
source for international standards, guidelines and recommendations for food safety in
respect of contaminants.44 Codex standards contain requirements for food aimed at
ensuring for the consumer a safe, wholesome food product free from adulteration,
correctly labelled and presented.45 However, the non-binding standards set by inter-
national standard-setting organizations do not become binding by virtue of the SPS
Agreement. It suffices that some of the elements of the standard are adopted and that
the measure does not contradict the standard.46

§6.05 RISK ASSESSMENT AND APPROPRIATE LEVEL OF SANITARY
AND PHYTOSANITARY PROTECTION

The term ‘risk assessment’ refers to the scientific process of identifying the existence of
a risk and establishment the likelihood that the risk may actually materialize according
to the measures that could be applied to address the risk.47 Risk assessment is one of
the key issues in proving food safety. Article 5 of the SPS Agreement contains
provisions on the risk assessment and enshrines obligation to ensure that SPS measures
are based on an assessment, as appropriate to the circumstances, of the risks to human,
animal or plant life or health, taking into account risk assessment techniques devel-
oped by the relevant international organizations (Article 5.1). With respect to food
safety, according to paragraph 4 of Annex A to the SPS Agreement, the ‘risk assess-
ment’ includes the evaluation of the potential for adverse effects on human or animal
health arising from the presence of additives, contaminants, toxins or disease-causing
organisms in food, beverages or feedstuffs.

The right to apply SPS measures, including food safety measures, is limited by
obligation provided in Article 5.6 of the SPS Agreement not to apply more trade-
restrictive measures than required to achieve their appropriate level of sanitary or
phytosanitary protection. According to this article a measure is not more trade

44. Specifically, Annex A(3)(a) states ‘for food safety, the standards, guidelines and recommenda-
tions established by the Codex Alimentarius Commission relating to food additives, veterinary
drug and pesticide residues, contaminants, methods of analysis and sampling, and codes and
guidelines of hygienic practice’ are considered ‘international standards, guidelines and recom-
mendations’. Panel Report, Korea – Import Bans, and Testing and Certification Requirements for
Radionuclides, WT/DS495/R, 22 February 2018, para. 2.22.

45. http://www.fao.org/fao-who-codexalimentarius/about-codex/jp/.
46. Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization

(Cambridge, 2017), 953.
47. Ibid., 955.
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restrictive than required unless there is another measure, reasonably available taking
into account technical and economic feasibility, that achieves the appropriate level of
sanitary or phytosanitary protection (ALOP)48 and significantly less trade restrictive.

A complainant must establish that an alternative measure: (i) is reasonably
available taking into account technical and economic feasibility; (ii) achieves the
member’s ALOP; and (iii) is significantly less restrictive to trade than the contested SPS
measure. These cumulative elements entail an assessment of a proposed alternative
measure that serves as a conceptual tool to be used for the analysis under Article 5.6.49

The Appellate Body has said that a member’s ALOP is an ‘objective’ and that an SPS
measure is the instrument chosen to attain or implement that objective. It is the
‘prerogative’ of a member to set the level of protection that it deems appropriate. At the
same time, members adopting SPS measures must determine their ALOP with suffi-
cient precision to enable the application of the relevant provisions of the SPS Agree-
ment. While a member is not required to set the ALOP in quantitative terms, a member
may not establish its level of protection with such vagueness or equivocation as to
render impossible the application of the relevant disciplines of the SPS Agreement,
including the obligation set out in Article 5.6.50 A panel must ascertain the respondent’s
ALOP on the basis of the totality of the arguments and evidence on the record, which
may include the level of protection reflected in the SPS measure actually applied.51 A
panel examining a claim under Article 5.6 of the SPS Agreement is charged with, inter
alia, ascertaining the respondent’s ALOP on the basis of the totality of the arguments
and evidence on the panel record. A panel is also required to identify the level of
protection that would be achieved by the alternative measure proposed by the
complainant.52

§6.06 CONCLUSIONS

Discrimination under WTO food safety provisions requires a comparison not between
products at issue but rather between risks at issue. Therefore food-borne risk is a
central element of the food safety regime under the WTO law. To protect human,
animal or plant life or health from such risk WTO members have the right to apply SPS
measures with certain discretion. This discretion could be inferred, first, from the fact
that food-borne risks may include both territorial conditions, like ecological or envi-
ronmental relevant to the risks and at the same time, risks found in products. Moreover
such food-borne risks may not yet have been manifested in products but are relevant
in light of the regulatory objective of the SPS measure. In addition the analysis may not

48. Appropriate level of sanitary and phytosanitary protection – The level of protection deemed
appropriate by the member establishing a sanitary or phytosanitary measure to protect human,
animal or plant life or health within its territory (SPS Agreement, Annex A, paragraph 5).

49. Appellate Body Report, Korea – Import Bans, and Testing and Certification Requirements for
Radionuclides, WT/DS495/AB/R, adopted 11 April 2019, para. 5.21.

50. Ibid., para. 5.23.
51. Ibid., para. 5.24.
52. Ibid., para. 5.38.

Daria Boklan§6.06

122



be limited exclusively to the risk present on the products; the potential risk should be
taken into account as well.

Second, the discretion to apply food safety SPS measures could be inferred from
broad interpretation of the notion of ‘directly related to food safety’, not limited by an
exhaustive list of possible food-borne risks.

Third confirmation of the discretion is right to rely on precautionary principle as
a basis for application of SPS food safety measures. And finally the right of WTO
members to set their ALOP is taken into consideration not only in quantitative terms
but also in qualitative aspects.
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