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ECONOMIC INSOLVENCY (BANKRUPTCY) OF THE INDIVIDUAL ENTREPRENEUR
IN BELARUS

The introduction indicates the object of research-social relations in the field of economic
insolvency (bankruptcy) of an individual entrepreneur in the Republic of Belarus.

The purpose of the study is to identify the features of the procedure of economic insolvency
(bankruptcy) of an individual entrepreneur in the Republic of Belarus.

In the main part the characteristic features of the procedure of economic insolvency (bankruptcy)
of an individual entrepreneur are analyzed. The practice of application of certain norms is briefly
analyzed. The problem of foreclosure on the property owned by an individual entrepreneur and
citizen is revealed. In particular, attention is drawn to the provisions of article 224 of the Law of the
Republic of Belarus «on economic insolvency (bankruptcy)» and the status of property owned by
an individual who is an individual entrepreneur. On the basis of the study the author substantiates
the need to make changes in the rules of substantive and procedural law in terms of foreclosure in
the course of economic insolvency (bankruptcy) of an individual entrepreneur on the property of
the debtor as an entrepreneur and citizen and formulated a corresponding change in the legislation.
The author believes that if the anti-crisis Manager in the proceedings on economic insolvency
(bankruptcy) is given the powers that are provided to the bailiff in terms of the treatment of the
debtor’s property of an individual in the framework of enforcement proceedings, this will allow
more clearly to carry out measures to recover from the property owned by an individual who is an
individual entrepreneur and is in the stage of economic insolvency (bankruptcy).

The conclusions and proposals formulated as a result of the study can be used in law-making
activities in order to improve the legislation of the Republic of Belarus on economic insolvency
(bankruptcy), in research and law enforcement.
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H. A. IssTiioBa
OCOBEHHOCTHU IOMEHEHUSI KAK OFBEKTA KOHIHIECCUOHHOI'O
COINTAIIEHUA

B crarbe paccMaTpHUBAarOTCS BOIPOCHI, CBSI3aHHBIC C BOSMOKHOCTBIO BOBJICUCHHS OTACIIBHBIX
MOMEILCHHIT B KOHIIECCHOHHBIC POCKTHI. Ha 0CHOBaHMM NPOBEICHHOTO aHAIM3a 3aKOHOATEb-
CTBa 0 FOCYAAaPCTBEHHO-YACTHOM [TaPTHEPCTBE C/CIIaH BBIBOJ 00 OTCYTCTBHH ITPABOBBIX 3AlIPETOB
IS 3aKJTFOYCHHMS KOHIIECCHOHHOTO COIIAIICHHS B OTHOILIEHUH PEKOHCTPYKIIMH OT/EIBHOTO IOMe-
ICHHS, @ HE 3][aHUS LETHKOM.

Llenbro HCCIIeNOBAHNS SIBISETCS PEIICHHUE TEOPETHYECKUX U IIPAKTHYECKUX IIPOOIEM, BO3HHU-
KaOIHX MPH 3aKII0YCHHN KOHIIECCHOHHOTO COIIALICHHS B OTHOIICHHUH OT/EILHOTO MOMEILCHHUS,
KOMILICKCHBIIT aHaIM3 MOMEIICHHS KaK 00BEKTa KOHIIECCHOHHOTO COIIAIICHHS, OIPEIEIICHHE OC-
HOBHBIX 0COOCHHOCTEH, TPEOYIOIHX ydeTa py (POPMUPOBAHHUH YCIOBUH KOHIIECCHOHHOTO MPO-
€KTa, BBIpabOTKa Ha 9TOi OCHOBE PEKOMEHIALINI 110 COBEPIIECHCTBOBAHUIO 3aKOHOAATEIbCTBA PD
B HCCIIEAyeMOi o0nacTy.

B mccienoBannn 0co60 OTMEUEHO, YTO 3aKIIOYCHNE KOHIIECCHOHHOTO CONIAIICHHS B OTHO-
LICHUH OTAEIHFHOTO IIOMEILEHHUSI CBA3aHO C OIPEICICHHBIMU TPYIHOCTSIMU U TPEOYeT BBIITOIHCHHUS
psiaa yCcIOBHH, OCHOBHBIEC U3 KOTOPBIX CIIEIyIONINE: TpeOyeTcs IpoBeeHNe PaboT Mo IOCTaHOBKE
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Ha KaI[aCTpOBBIﬁ Y4€T NOMEUICHUS, MOMICKAIIETO PEKOHCTPYKIIUU B paMKaX KOHIECCUOHHOTO
COITallICHUA Tpe6yeTc;{ NOJYYCHUE paspClICHUs Ha BBOA IIOMEIICHHU B OKCIUTyaTalllIo, TaK KakK
HU3MCHCHHNEC KOHCTPYKTUBHBIX U MHBIX XapAaKTEPUCTHUK IIOMEHIICHU, BJICKYIIUX 3a c000ii n3mMeHe-
HHUEC BBICOTHI, IUIOLIAAH, o0bemMa Takoro TIOMCIICHHUSA, CUYUTACTCA peKOHCprKHPIeﬁ COITaCHO Fpa—
JAOCTPOUTEIILHOMY KOACKCY P(I), OTHOCHUTCA K PEKOHCTPYKIMHU 30aHUA B LIEJIOM U, CII€A0BATCIIbHO,
BIICYET 3a CODOM HeO6XOI[I/IMOCTI) TIOJIy4€HUs pa3speHICHUs Ha BBOX 00beKTa B OKCILTyaTalluio, a
TaKXe HCO6XOZ[I/IMOCTL BHECCHUS U3MCHEHHIA B CBEACHUS KagacTpoBOro y4dera o 34aHuu, B KOTO-
POM pacnoaara€rcsa NOMENIECHUE, TIPOIICAIICE PEKOHCTPYKIUIO, Tpe6yeTcsI TIPEaOCTABJICHUC IIPaB
Ha 3eMeJIbHBII Y4acCTOK Ul OCYLICCTBIICHUA PEKOHCTPYKIIMH IIOMEILLICHUSA C LEIbIO obecreyeH st
JO0CTYyIIa KOHIIECCUOHEPA Ha 3eMeNbHBIN Y49aCTOK, Ha KOTOPOM PACIHOJIOKEHO JaHHOC ITOMEIIIECHUE.
Knrouesuie cnosa: TOCYIapCTBEHHO-9aCTHOE MMapTHEPCTBO, KOHIECCUOHEP, KOHIEACHT, KOH-
LHECCUOHHOC COMIAIICHUEC, ITIOMCIICHUE, 00BEKT KOHILICCCUOHHOI'O COIIalliCHUs, 9aCTh 34aHUs.

1. YTo MOeT BBICTYNAaTh B KaU€CTBE OOBEKTa KOHIIECCHOHHOTO COIIAIIEeHHA?

B pabotax poccuiickux rccienoBaTeseii He pa3 BO3HHKA BOIIPOC, YTO MOXKET BbI-
crymark B kadectBe oobekra [UII[1, c. 50], [2, c. 2037-2046], [3, c. 4-5], [4, c. 37-44].

CMBICII KaTerOpUU «00BEKT KOHLIECCHOHHOTO COTIAIICHUS) COCTOUT B yCTAaHOBIIC-
HUY JJIS1 HETO OTPEICIICHHOTO IPABOBOTO PEKUMA, TO €CTh IPYTHMHU CIIOBAMH BO3MOXK-
HOCTH WJIM HEBO3MOJKHOCTH COBEPLICHHUS C HUM ONpPEeNCHHBIX ICHCTBUM, BIEKYITHX
3a cO00H IOPUINYECKIE TIOCIIEICTBHS.

3aK0oH O KOHIIECCHOHHBIX COIVIAIIEHHUAX HE JAeT olpeeieHue 00beKTa KOHIIECCU-
OHHOTO COIIAIlIeHUs HU B CT. 3 «KOHILIECCHOHHOE COIVIallleHNe», HU B CT. 4, MOCBALICH-
HOW HEMOCPEICTBEHHO 00BEKTY KOHIIECCHOHHOTO COTJIAILICHHUS, U KOTOPAasl AeT JIMIIh
nepeyeHb 0OBEKTOB KOHIIECCHOHHOTO COTVIALICHUSI.

B coorBercTBuM c u. 1 cT. 3, u. | cT. 4 PenepanbHOro 3akoHa «O KOHIIECCHOHHBIX
COIVIANICHHSXY (Iasiee — 3aKOH 0 KOHIIECCHOHHBIX COTNIAIICHHSX) B COCTAB 00BEKTa KOH-
LIECCHOHHOTO COTVIAIICHHUS MOXET BKJIFOUATHCS: HEABMKHMOE UMYILECTBO; HEIBUKHU-
MO€ H JBIDKHMOE HMYIIECTBO, TEXHOJIOTMICCKHU CBSI3aHHBIC MEXK/Ty COOOM U TIpeTHa3HA-
YEHHBIE /IS OCYILIECTBICHHS AEATEIBHOCTHU [0 KOHLIECCHOHHOMY COTVIALIICHUIO; O0BEK-
ThI NHOOPMALMOHHBIX TEXHOJOTHUH, MO0 00BEKTHl HH(POPMAIIMOHHBIX TEXHOJIOTHIA U
TEXHUYECKHE CpeacTBa obecredeHus X (GpyHKINOHUPOBAHUS (COBOKYIHOCTh 3/1aHHUIA,
YacTeil 3MaHui WITH MTOMEIICHHH, 00bETUHEHHBIX ¢IMHBIM HA3HAYCHUEM C JIBUKUMBIM
HUMYILECTBOM, TEXHOJOTUYECKU CBA3aHHBIE C OMHUM MM HECKOJIBKUMHU 00bEKTaMU HH-
(OpPMaLIMOHHBIX TEXHOIOTHIA MJIH OCYIIECTBICHNUS HHOM JISSITEIbHOCTH B PAMKAX KOH-
LECCUOHHOTO MPOEKTA).

3aK0H 0 KOHLIECCHOHHBIX COIVIALICHUSIX HE YCTAaHABIUBACT B OTHOIIEHUH OOBEKTa
HEJIBUKAMOTO UMYILIECTBA KAKHX-TN00 TpeOOBaHHUH, HE 00SI3bIBACT BKITIOUATh B COCTAB
00beKTa NCKIIIOUUTEIBHO LETIbIe 30aHuUs, CTPOCHUS, COOPYKEHHS.

TeMm He MeHee, Ha TIPAKTHKE HEPEAKO BO3HUKAECT BOMIPOC O IIPABOMEPHOCTH BKIIFO-
YeHUS B KQ4eCTBE 00BbEKTa KOHIICCCHOHHOTO COIIANICHUS MOMEIICHUsS B 31aHun. He-
PEIKO BOHUKAIOT CUTYaLUH, KOTJa CTOPOHBI 3aHHTEPECOBAHBI B peai3aluil KOHIec-
CHOHHOTO ITPOEKTa B OTHOIICHUH MTOMEILICHHUS, & HE IIEJI0TO 3aHus (HAlpuMep, B CIIy-
yae PEeKOHCTPYKLUH 00bEKTa COLMAIIBHO-KYJIBTYPHOTO Ha3HAYECHUSL, 3aHIMAIOLIETO OAUH
WJIA HECKOJIBKO 3Ta)KeH B 3[JaHUH U T. 11.)

3aKoH O KOHIIECCHOHHBIX COIVIAILICHUAX HE OTBEYAET IPSAMO Ha BOIIPOC, IPaBOMEP-
HO JIM 3aKJIFOYMTh KOHLIECCHOHHOE COIVIAIlICHNE B OTHOIIECHUU TIOMELICHHUS 1 OTBEYACT
T TIOMEIICHHE TPEOOBAHUSIM, KOTOPBIC TPEIBSBISIFOTCS K O0BEKTY KOHIICCCHOHHOTO
COIVIAIIEHUS.

Heo6xoauMo 0TMETHTB, 4TO 3aKOH 0 KOHIIECCHOHHBIX COMIAIICHHUSX TOJBKO B JABYX
Cllydasix OpsIMO JIaeT OTCHUIKY K TEM CUTYyalMsiM, KOIa HIMEHHO 31aHHUs/CTPOSHUsI/CO-
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OPYKCHHSI MOTYT BBICTYIIaTh B KAUECTBE OTACNILHBIX BHOB 00BEKTOB KOHIIECCHOHHOTO
COMIAIIEHUs: B CIIydae 3[aHHUM, COOPYXKEHHH, TpeJHA3HAUSHHBIX [UIS B3JIETa, TTOCAKH,
PYJIEHHS U CTOSHKH BO3IYIIHBIX CYIOB M B CIIydae 3/1aHUIL, CTPOEHHI U COOPYXKEHHUII,
TIpefHa3HaYeHHBIX IJIsI CKJIQMUPOBAHMS, XPAHEHHUS U pEMOHTa UMyIIecTBa Boopyxen-
HbIX Cunt PO.

Heo0xonumMo oTMETHTS, 9TO B H3MEHEHHAX K (efiepanpHoMy 3akoHy Ne 115-D3 ot
29.06.2018 r. mpsIMO OTMEYEHO, YTO YaCTH 3AHUS WK IOMEICHUS MOTYT BBICTYIIaTh B
KadecTBe 00BEKTa KOHIIECCHOHHOTO CONAIICHHS B CIIydae, IPeyCMOTPEHHOM IS IIeH-
TpoB obpaboTku sanHbix (LIO).

B ocranpHbIx ciydasx 4. 1 cT. 4 3akoHa 0 KOHLIECCHOHHBIX COTNIAILICHUAX, HE CO-
JEP’KUT OTpaHUICHUH B OTHOIIEHUH 00BEKTOB, @ UMEHHO B OTHOIICHHUH ITOMEIICHUH.

B TakoM ciyuae BO3HHKAET BOIIPOC, @ MOJKET JIM IIOMEILEHHE KaK 00BEKT HEABMKH-
MOCTH BBICTYHaTh OOBEKTOM KOHIIECCHOHHOTO cornanieHus? denepaibHBIM 3aKOHOM
or 3 monsg 2016 . Ne 315-®P3 «O BHeceHuu n3MeHeHui B 4acTh nepByto ['K PO...»
OBLIO YCTAHOBIECHO, UTO ¢ 1 stHBapst 2017 I. K HEABMKUMBIM BEII[aM OTHOCSITCS SKUJIBIE
HEXXHJIbIE TTOMEIIEHHMS, €CIY TPAHMIIBI TAKUX IIOMEICHHUH, YacTel 3MaHuil TN COOpY-
JKEHHH ONUCAHbI B yCTAHOBIEHHOM 3aKOHOJATENbCTBOM O TOCYAapCTBEHHOM KaJacTpo-
BOM ydeTe nopsiike. [Ipy 9ToM cBeJeHNs 0 TOMEIIEHHsIX BKIIIoJatoTcesi B Exnneii rocy-
JApCTBEHHBII peecTp HeABMKUMOCTH coriacHo (enepanbHoMy 3akoHy Ne 218-D3 «O
TOCYAApCTBEHHON PETHCTPAaLH HEABIDKUMOCTI (4acTh 7 cTaThu 1).

Ha ocHOBaHMH BBINIEN3/I0KEHHOTO MOXHO CIENAaTh BBIBOJ, YTO HMCIOJIb30BAHHUE
YaCTH TIOMENEHUS IS Pealu3ali KOHIIECCHOHHOTO MPOEKTa BO3MOXHO JIUIIb B CITy-
yae 00s13aTeJIbHOM OCTAHOBKY TAaKOTO IIOMEIIEHHS Ha KaJacTPOBEIHA yueT. B orHomIe-
HHUM 00513aTeIbHOM II0CTAaHOBKY IIOMELIEHHUS Ha KaJacTpoBhId yuet 1o 1 suBaps 2017 1.
CYIIECTBOBAJIa IPOTUBOPEUHBAs CyfeOHasl MPaKTHKa, OJHAKO B HACTOSIINH MOMEHT B
cBs13U ¢ npuHsTHeM n3MeHeHunit B 'K PD, tpeboBanue 0 kagacTpoBOM ydeTe moMelte-
HUSL TS PeaTU3ali KOHIIECCHOHHOTO COTJIALIEHHUS SIBISETCS 00s3aTeIIbHBIM.

Hanpumep, B [Tocranonennn ApoutpaksHoro cyna 3amagHo-CruOupcKoro okpyra
0t 29.06.2018 Ne ©04-2483/2018 o nemy Ne A03-17442/2017 apbutpaxHsiii cyx yc-
TaHOBHJL, YTO B PACCMaTPHBAEMOM CIIydae 3aKOHOJATeJILCTBO HE COAEPIKAI0 00SI3aHHO-
CTU COOCTBEHHHKA YaCTH 3[aHHs MO MOCTaHOBKE Ha KaJacTPOBBIN yueT MepeaaHHON B
TI0JTE30BaHNE YaCTH 00BEKTa HEIBIKMMOTO UMYyIecTBa. IloaToMy OTCyTCTBHE KagacT-
POBOr0 y4eTa 4acTH 3[aHHs MPHU OAHOBPEMEHHOM HAIIMYUU JTOKYMEHTOB, MO3BOJISIO-
IMUX UASHTHQUIMPOBATH MEPESABAEMYIO 10 KOHLIECCHOHHOMY COTIIALIIEHHIO YacTh 3/1a-
HUSL, CyJ] HE CYell OCHOBAaHUEM JUIS OTKa3a B PETHCTPAK OOPEMEHCHUS YaCTH 3/[aHUsL.

B KoHIIECCHOHHOM COTIAIIEHNH CTOPOHBI COITIACOBAIH U OIMCAIN CBECHHS O YaCcTH
3[[aHUs, TIPUIOKUB K HEMY KOIHIO TEXHHYIECKOTO NAcHopTa 3[aHMs C BHIKOITMPOBKAMHU,
cofiepyKaIuMH rpadIecKoe ONKMCAHKe MePEaBaeMbIX BO BIaJEHUE U MOJIb30BaHUE 00-
IIeCTBA TOMEIICHUH, 1 aKT pHeMa-Niepeady, MO3BOJIIOIINE C JOIDKHOM CTENeHBIO J0C-
TOBEPHOCTH WACHTH(QHIIMPOBATH CIIOPHBIH 0OBEKT KOHI[ECCHOHHOTO COIVIAIICHHSI.

Ha ocHoBaHMU NpOM3BEIEHHOTO aHaIM3a U BO W30€XaHUE CIIOPOB MpeIaraeTcs
BHECTH U3MEHEHHMS B 3aKOH O KOHIIECCHOHHBIX CONIAIICHUSX U yKa3aTh YacThb IIOMeIIe-
HHS B Ka9eCTBE 00BEKTa KOHIIECCHOHHOTO COTIAIIEHHS.

2. PekoHCTpYKIUS IOMELLCHHUS.

I'pamocTpoutensublii kogekc PO mon pekoHCTpyKIHel 0OBEKTOB KalUTaabHOTO
CTPOMTEJNILCTBA (32 UCKIIOUEHHEM JIMHEHHBIX OOBEKTOB) MOHUMAET U3MEHEHHUE IMapa-
METPOB 00BEKTa KaUTAILHOTO CTPOUTEIHCTBA, €r0 YacTel (BBICOTHI, KOJIMIECTBA 3Ta-
JKel, mIomaar, o0bema), B TOM YHCIIE HAACTPOHKa, IEPeCcTpoiika, pacuupeHue 00beK-
Ta KallUTAIFHOTO CTPOUTENBCTBA, a TAKOKE 3aMeHa U (MJIM) BOCCTAHOBJICHHE HECYIINX
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CTPOUTENIFHBIX KOHCTPYKIHIT 00bEeKTa KalTUTAIFHOTO CTPOUTEIBCTBA, 32 HCKITIOUCHUEM
3aMEHbI OTAENBHBIX IEMEHTOB TAKUX KOHCTPYKLMUH Ha aHAJIOTHYHbIE UM HHBIE YITyd-
MIAIOIHE MOKA3aTeI TAKUX KOHCTPYKIUI SJIEMEHTHI U (MJIM) BOCCTAHOBIIEHHS YKa3aH-
HBIX 311eMeHTOB. [Ipu 3ToM ['panocTpoutensuslii kogeke PO ycTanaBIuBaeT, 4To ome-
IIeHHe OTHOCHUTCS K 9aCTH 00BEKTa KallMTaJIbHOTO CTpouTenbeTsa (4. 4 ¢1. 39 I'pagoct-
poutenbHOTro Kozekca PD).

B To0 e Bpems, denepanbhslii 3axoH Ne 115-D3 «O KOHIIECCHOHHBIX COTIAILICHU-
ax» (4. 3 cT. 3) K peKOHCTPYKIUH 00BEKTa KOHIIECCHOHHOTO COTVIALIEHHSI OTHOCHT Me-
PONPUATHS 10 €T IepeyCTPOHCTBY Ha OCHOBE BHEAPEHUSI HOBBIX TEXHOJIOT Ui, MEXaHH-
3allU¥ ¥ aBTOMAaTU3aLUK POU3BOCTBA, MOJIEPHNU3AIMH U 3aMEHbI MOPAJIbHO YCTapeB-
nIero ¥ (pU3NYecKy M3HOLICHHOTO O0OPYHOBaHUS HOBBIM 0oJiee MPOU3BOAUTEIBEHBIM
000opyoBaHNEM, U3MEHEHHIO TEXHOJIOTUIECKOTO WM (DYHKIMOHAIEHOTO Ha3HAYCHHMS
00BEKTa KOHLIECCHOHHOTO COIVIAIICHHMS WIIH €TO OT/ENBHBIX YacTel, NHbIe MepOIpHs-
THSI TI0 YITY4IHIEHHUIO XapaKTePUCTHK U SKCIITyaTal[HOHHBIX CBOICTB 00BEKTa KOHIIECCH-
OHHOTO COTJIAIIEHHSI.

TakuM 00pa3oM, MOXKHO CIeIaTh BEIBOA, YTO MOHSITHE PEKOHCTPYKIHH, YCTAaHOB-
JIEHHOE B 3aKOHE O KOHIIECCHOHHBIX CONVIAIICHUSX, HE OTPaHUYUBAET pabOoTHI, IPOBO-
JMMBIE HA OCHOBAaHUH KOHIIECCHOHHOTO COMIALIEHHs, HCKITIOUUTENIBHO pab0OTaMu B OT-
HOILIEHUH IIeJI0TO 3/1aHusl (a TaKXkKe CTPOEHHs MM coopyxeHus ). YacTe 31aHusl, cTpoe-
HUSI WIH COOPYXXEHHS TAKKEe MOXKET OBITh 00BEKTOM PEKOHCTPYKIIUH.

B sTOM cityyae BO3MOXHO BE CHUTYyallWH, KOTIA JUIS SKCIUTyaTaI[uy STOH 4acTh
371aHNs B pe3ynbTaTe MPOU3BEACHHON PEKOHCTPYKLUH TpebyeTcs pa3pellieHue Ha BBOJ
o0ObekTa B 3KcIutyaraiuio (ct. 55 I'pagoctpoutensHoro koxekca Pd), u xorma mis ocy-
IIECTBICHUS PEKOHCTPYKIUH M ADKCIUIyaTallid KOHIIECCHOHEPOM ITOMEIICHUs (4acTh
3J[aHNS), MEPOIPHUSTHS IO YIIYYIIEHHIO KOTOPOTO HE OXBATHIBAIOTCS IIOHATHEM PEKOH-
CTpYKLUs coracHo [ pagoctpourensHoro kogekca PP, To B Takom citydae He TpeOyer-
Csl OJTy4eHHUs! pa3pelieHus Ha CTPOUTETBCTBO.

B cBs131 ¢ 3TM TaKKe BO3HHKAET BONIPOC ydeTa MPOU3BECHHBIX B XO/IE PEKOHCT-
pykuun m3meHeHuit. [Ipencrapisercs, 4To 0CymecTBIeHHE PadoT MO KOHIIECCHOHHOMY
COMIAIIEHUIO B OTHOIIEHUH MOMENIEHUs Kak 00bEKTa KOHIIECCHOHHOTO COTVIAIICHUS
MOJKET KaK MOBJIeUb 3a c000if "3MEHEHHE TapaMeTPOB M XapaKTEPUCTHK 3/aHUsI, B KOTO-
POM IIOMETIEHHE PACTIONOKEHO (HAIIPUMEP, B CIIydae, €CIU OCYIECTBISUIACh IPUCTPOHKA
TIOMEIIEHHS K 3[aHHIO, YTO ITOBJICKIIO 32 CO00i1 M3MEHEHHE TapaMeTPOB 3/[aHHs, 2 IMEHHO
IUIOLIA/IM 3/1aHN ), TaK U HE TOBJIeYb 3a CO00i Takoe M3MEHEHHUE TapaMeTpoB 3/1aHus. B
MOCNIETHEM ClTydae U3MEHEHUH CBeIeHHH KaJlacTPOBOTO yUeTa O 34aHUU He TpeOyeTcs,
TOT/Ia KaK B [IEPBOM CIIydae ydeT IIPOU3BEICHHBIX N3MEHEHHH, KOTOPhIE KaCaroTCs Iapa-
METPOB U XapaKTEPUCTHK 3[aHMS B LIEJIOM, ITOTPeOyeTCsl B COOTBETCTBUH C YaCThIO 6
cratbu 40 enepanbroro 3akoHa Ne 218-03 ot 13.07.2015 1. «O rocygapcTBeHHOI pe-
THCTpPaluK HEABMKHMMOCTH», KOTOPasi yCTAHABIMBAET, YTO TOCYAapPCTBEHHBIN KalacT-
POBBIH y4eT IIOMEIEHUH B CBA3H C N3MEHEHUEM X XapaKTePUCTHK MM BHOBb CO3/1aH-
HBIX WM 00pa30BaHHBIX TOMELIEHHUH, PaCIIONOKEHHBIX B 3/[aHUH, COOPYXXEHHH, B pe-
3yIIbTaTe PEKOHCTPYKIMU KOTOPBIX M3MEHEHBI MTapaMeTPBl 31aHNUs, COOPYKEHHUS (KOIH-
YECTBO ATAXKEM, IIIOLA/b, BBICOTA, IPOU3BEAEHA HAJICTPOIKA, IEPECTPOMKA, pacluupe-
HHE), OCYIIECTBISIETCSI OHOBPEMEHHO C FOCYIapCTBEHHBIM KaJaCTPOBBIM YUETOM H3-
MEHEHHH XapaKTEepUCTHK TaKUX PEKOHCTPYHPOBAHHBIX 3/IaHUS, COOPYXKEHHUS B CIIydae,
€CII B OTHOIIEHNH YKa3aHHBIX MOMEIIEHNI paHee ObUI OCYLIECTBIEH TOCYAapCTBEH-
HBIM KaJaCTPOBBIMA yYeT.
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3. [IpenocrapieHne 3eMeIFHOTO y4acTKa MO/ PEKOHCTPYKIHIO IIOMEIICHHS B paM-
KaX KOHIIECCHOHHOTO COTVIAIEHNUSI.

3eMenbHBIH y4acTOK, Ha KOTOPOM PacloNaraeTcst 00beKT KOHI[ECCHOHHOTO COIIa-
IIeHUs U (WIIH) KOTOPBIH HEOOXOIMM JUTS OCYIIECTBIICHNUS KOHIIECCHOHEPOM JICSITEIILHO-
CTH, IIPEyCMOTPEHHON KOHIIECCHOHHBIM COITIAIICHUEM IIPEIOCTABIISETCS] KOHIIECCHO-
Hepy B apeHay (cybapeHay) WK Ha HHOM 3aKOHHOM ocHoBaHuH (4. 1 cT. 11 3akona o
KOHLIECCUOHHBIX COTVIAIIeHUsX). TakuM 00pa3zom, 3aKOHOAATEINb TOIYEPKUBAET, UTO 3€-
MEJIBHBIN y4acTOK NPEROCTaBISsIeTCS ISl CO3MaHMs U (M) PEKOHCTPYKIMH 0OBEeKTa
KOHIIECCHOHHOTO CONNIAIIEHHS 1 (WJIN) VIS OCYIECTBIICHUS JeATeIbHOCTH, IIPEIyCMOT-
PEHHO KOHIIECCHOHHBIM COIIALIIEHHEM.

Ha npaxrtuxe peanuzarysi KOHIIECCHOHHBIX ITPOEKTOB B OTHOLIEHUH YacTH 3AaHHs
WY TIOMEIIEHUSI OCYIIECTBISIETCS, KaK IPABHUIIO, C IIPEIOCTABICHUEM 3eMENBHOTO yda-
CTKa KOHIIECCHOHEpPY Ha IpaBe apeHAbl WIN KOHIIECCHOHHBIM COIVIAIICHHEM IpeIyc-
MOTPEHO OTCYTCTBHE HEOOXOAUMOCTH MPEAOCTABICHHUS 36MEIBHOTO yJacTKa ATl OCy-
IIECTBIECHUST PEKOHCTPYKIN 00bEKTa KOHIIECCHOHHOTO COTIALIECHHSI.

IMpencraBnseTcst HEBO3MOXKHON CHTYAIHsI, KOTJIa PEKOHCTPYKIINS IIOMEILCHUS OCY-
miecTBIsIeTcs 0e3 JOCTyIa Ha 3eMEeJIBHBIN Y9acTOK, Ha KOTOPOM PacIoJIOXKEHO 3/1aHue, B
KOTOpOM HaxOJIMTCs IOMelleHue. B TaHHOM CUTyalny, KOra npaBa Ha 3eMeJIbHbIN yua-
CTOK HE NPEN0CTaBIIEHBI, KOHIIECCHOHED JMIIAETCSl TapaHTHPOBAHHOTO JOCTYMA K 3€-
MEIIbHOMY Y4YacTKy ISl IPOBEACHUS PEKOHCTPYKIMH TIOMEIICHNS B 371aHNN. B cBsi3u ¢
9THM, HIPEJCTABISIETCS HapyIICHUEM 3aKOHA YKa3aHHE B KOHIIECCHOHHOM CONNIAIIeHUH
Ha OTCYTCTBHE HEOOXOIUMOCTH B MPENOCTABICHUH 36METIBHOTO yJacTKa s PEKOHCT-
PYKLIMH TIOMELICHHUS/9aCcTH 3[aHHs KaK 00beKTa KOHIIECCHOHHOTO coratenus. [Toato-
My TIpH PeIIeHUH BoIpoca o (opMax NpemoCTaBICHUS IIpaB Ha 3€MEJBHBIH y4acTOK
KOHIIECCHOHEPY NPe/CTaBIIeTCs IeJIeCO00Pa3HBIM IPEOCTABUTh 3eMEIbHBIH YIacTOK
Ha TpaBe apeH/bl. DTO MOXKET OBITh apeH[a CO MHOKECTBEHHOCTBIO JIUI] HA CTOPOHE
apeHzaropa.

CymecTByeT TaxKe IMO3HIHS, IPU KOTOPOi OIHOU N3 (hOpM IpenoCTaBICHNS TIpaB
Ha 3eMeJIbHBIN yJaCTOK MOXET BBICTYIIATh (JopMa yCTaHOBIICHNS CEPBUTYTA HA JTAHHBINA
3eMenbHbIA yyacTok. ComtacHo cT. 39.9 3emensHoro xonekca P® npexycmorpens or-
PaHUYEHUs M0 CYOBEKTY, KOTOPOMY B ITOCTOSHHOE (0eccpoyHOE) MOIb30BAHUE MOTYT
OBITH IPEIOCTaBICHBI HAXOISIIMECS B TOCYAapCTBEHHOH HIT MyHHUIIUTIANEHONH COOCTBEH-
HOCTU 3€MEJIbHBIE YYacTKH, a cornacHo cT. 39.10 3emensHoro kogekca PO npexycmor-
PEHBI OTpaHUYEHUS 10 CYOBEKTY, KOTOPOMY B 6€3B03ME3IHOE M0Ib30BaHNUE MOT'YT OBITh
MPeI0CTABIECHbI HAXOSIIHECS B TOCYAaPCTBEHHON MITH MyHUIUITIAIBHOW COOCTBEHHOC-
TH 3eMeNbHbIe YIaCTKH, BKIIFOYasl 10 CPOKAM H IIEJISIM TaKOTO MPEI0CTaBICHHSI.

OrpaHu4eHus B IPE0CTABICHNH KOHIIECCHOHEPY 36 MEJIBHBIX YYacTKOB IS IIeJIeH
PEKOHCTPYKIMH TIOMEIICHHUS/9aCcTH 3aHUs B Cllyyae HaJIN4¥s Ha BECh 3eMENIbHBIH yua-
CTOK IIpaBa MOCTOSHHOTO (6eCCPOYHOTO) MOJIB30BAHUSA WIM NpaBa OE3BO3ME3THOTO
TI0JTE30BaHMS HE JAIOT BO3MOXKHOCTH IPEXOCTABICHHUS YaCTH TAKOTO 3eMEJILHOTO ydac-
TKa B apeHay WIN cybapeH.y, Tak Kak oOmast nmpe3ymmims riacut: «Hukro He Moxer
nepeaars Apyromy Gosnbliie npasa, yem umeet cam» (Nemo plus iuris ad alium transferre
potest, quam ipse haberet). [IpaBo apeHpI IpeaOCTABIsIET OOJIBIIIE TPAB KOHIIECCHOHE-
Py, 9eM CyIIECTBYIOIIEe IIPaBO MOCTOSTHHOTO (0eCCPOYHOr0) IMOIb30BAHUS, YTO MPOTH-
BOpeunT 3aKoHOAaTenbcTBY POD. [ToaToMy B psije cirydaeB BOZMOXKHOM IpaBoBoi (op-
MO, ITPYU MOMOLIY KOTOPOH MOXHO IPEJOCTaBUTh TAKON 3€MENIbHBIA y4acTOK [UIs Lie-
Jieit peanu3anuy KOHIECCHOHHOTO MPOEKTa SIBIAETCS CEPBUTYT — IIPABO OTPaHUIEHHO-
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TO HOJIL30BaHUSI TAKHM 3€MEIbHBIM ydacTKoM. OHaKO 0CTaeTcst Hepa3pelIeHHBIM BOII-
poc, KakuM 06pa3om OyneT opopMIATECS CEPBUTYT HA JAHHBINA 3eMeIbHBIN yyacTok. B
JAHHOM CJTy4ae NPEeJCTaBIsAEeTCs, YTO 3TO OyAeT MyOIMYHbIH CEPBUTYT, TO €CTh TOT, IIPU
KOTOPOM TIpaBa JIVII, UCHOJIB3YIONINX 3eMEJIbHBIA yJacTOK Ha OCHOBAaHUHM ITyOIHYHOTO
CEPBUTYTA, ONPEACIIIOTCS 3aKOHOM HJIM HHBIM HOPMATHBHBIM ITPABOBBIM aKTOM, KOTO-
PBIMH YCTaHOBIIEH IyOJINYHbIH CEPBUTYT.
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ISSUES AROUND PART OF A PROPERTY AS THE SUBJECT MATTER
OF A CONCESSION AGREEMENT

The article sets out the issues connected with the use of part of a property in a concession
project. On the basis of an analysis of public-private partnership legislation it is understood that
there are no legal restrictions on entering into a concession agreement for the redevelopment of part
of a property, as opposed to the whole building.

The purpose of the research is to address theoretical and practical problems that arise when
entering into a concession agreement for part of a property, providing a comprehensive analysis of
property as the subject matter of a concession agreement, identifying the main issues that need to
be addressed when drafting the terms of a concession agreement, as well as providing
recommendations for improving Russian legislation in this area.

It is important to note that entering into a concession agreement in respect of a property
creates a number of problems and requires that a number of points be considered, amongst which
are: undertaking works for the cadastral registration of the premises that will be redeveloped under
a concession agreement; obtaining permission to develop part of a property since changes to the
construction or its character, which include a change to the height, area and size of a property, is
considered to be a reconstruction/redevelopment in accordance with the Urban Planning Code of
the Russian Federation, and requires that a permit be obtained to develop the premises, as well as
the need to make changes to the cadastral records of the building in which part has undergone
redevelopment; and requirement to provide rights to land plots to undertake the redevelopment of
the premises in order to provide access for the concessionaire.

Keywords: public-private partnership, concessionaire, concessor, concession agreement,
premises, the subject of a concession agreement, part of a property.
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