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The paper provides an analysis of the main approaches to the interpretation of volitional ac-
tions in analytical legal philosophy, in the context of legal responsibility and discussions
about free will. The most famous examples of the possibility of applying the neuroscience ar-
guments in legal philosophy, in particular when assessing the effect of a volitional act per-
formed consciously on human behavior, are considered. The paper argues that the philo-
sophical argumentation in Gilbert Ryle’s logical behaviorism can be used as a rational
approach to refute neuroscience data and interpret actions correctly, in terms of legal lan-

guage.
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In legal philosophy, the question of the applicability of legal responsibility for
an offense committed by a subject is of fundamental importance. On the one hand,
a state’s use of coercion is aimed to support the regime of legitimacy and encour-
age lawful actions. However, the justifiability and adequacy of the sanctions and
punishments applicable to the subjects of the offenses remain the topic of philo-
sophical and legal discussions. To what extent may discoveries in neuroscience
affect a final conclusion supported by arguments? Is there a real need to re-evaluate
the degree of “freedom” of an individual in making a rational moral and legally
significant choice of behavior?

In the theory of legal responsibility, there are two traditional approaches to
explaining the meaning of applying punishment to a person who has committed a
crime or an offense. The first approach was called consequentialism, as its name
suggests, the use of punishment for an offense results in the beneficial social con-
sequences. When punishing the consequences, state intentions are aimed at pre-
venting the illegal actions in the future and to facilitate the rehabilitation effect,
which eliminates the consequences of the offense committed. The second ap-
proach, known as retributivism, is based on the need for adequate sanctions for the
criminal act committed [1].

The offender deserves a punishment, and its application sends a clear signal to
society that punishment is inevitable, and it is a basic principle of the legal system.
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What are the grounds for determination and application of responsibility measures
to the offender? In general, it relates to free will, that is, a conscious decision of a
person to perform actions contrary to legal norms, or prescribed norms. The of-
fender deliberately poses challenges to the community, or he can express his un-
lawful position publicly, while responsibility measures restore the balance between
rights and obligations. However, as noted by Michael Pardo and Dennis Patterson,
many proponents of neuroscience continue to argue that neurobiological data on
the activities of the human brain may show the different levels of the conjunction
of rational and emotional cognitive processes in a particular person [2]. The deci-
sion made correlates with brain activity or type of brain activity, which means that
it is possible to predetermine human actions, considering not only a free choice that
is not affected by something from the outside. Additionally, the important concepts
of the theory of legal responsibility, such as mens rea, mental adequacy, compe-
tence and voluntariness, can be re-evaluated when empirical neuroscience data is
considered.

In this case, many variations of philosophical and legal discussions are possi-
ble. On the one hand, a conceptual framework for the theory of legal responsibility
can remain unchanged, even when the principle of free will is questioned in the
light of neuroscience. Here, it is possible to argue that people’s common percep-
tions of justice and retribution can act as the basis for expanding or narrowing
sanctions and punishments for offenses. On the other hand, the achievements in
neuroscience can significantly change the way we view reasons for committed ac-
tions, or justify a legal assessment of a person’s intention to commit a wrongful
act, and, therefore, the adequacy of responsibility measures applied. Overall, the
question about legal responsibility often correlates with the moral, social and emo-
tional assessment of the legal choice made.

Nevertheless, what is the purpose of legal responsibility? How can the pun-
ishment system be justified? As noted above, the most common answer to the
question of the nature of responsibility is determined through application of the
arguments in consequentialism that refer to prevention of the consequences of
harm caused by the offense, and at the same time, which are aimed to deter others
from actions and eliminate the risk of their committing an offense. Possibly, the
global objective is to prevent a massive violation of existing laws. Within the
framework of this concept, punishment as a responsibility measure is not an ulti-
mate goal itself but a means of achieving the common good in the form of a reduc-
tion of the dynamics of various types of offenses. While the state and society bear
obvious costs of the application of punishments.

Retributivism is based primarily on the moral arguments that justify the resto-
ration of justice and emphasize the importance of the principle of the inevitability
of punishment. For a retributivist argument, the wrongful actions of a person are
the most important of all, and not the harm done or the social negative consequenc-
es caused. If a perpetrator deserves a punishment, then the punishment itself ac-
quires intrinsic value and becomes an element of the mechanism of legal regula-
tion, along with other general legal principles, such as the principle of “state
responsibility to respect its international obligations”. In retributivism, the argu-
ment focuses not on the status of the perpetrator but on the level of the punishment
that is proportional to the infraction. However, in practice, the strategy of argumen-
tation can depend equally on arguments of consequentialism and retributivism, yet
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in the first case, the utilitarian side of the question dominates the deontological one,
and in the second case vice versa.

It should be noted that the question of the connection between the psychologi-
cal processes, brain activity, and legal decisions is very complex and ambiguous.
Understanding of how and why a particular sanction is applied for an offense does
not necessarily entail the justification and necessity of the sanction itself. Primarily,
the transition of empirical information about this into conceptual conclusions is
important. For example, a notion that people massively consider particular types of
punishments for specific offenses to be fair can act as an empirical evidence; how-
ever, in order to verify the conclusion, a hypothetical or ideal construct of applying
legal responsibility is needed. Along with this, empirical data can also disprove a
theory; for example, when it demonstrates that the decisions taken on responsibility
are defective or incorrect, or are perceived as unfair. Therefore, there is no direct
transition from a neuroscientific argument to a theoretical one because the proces-
ses of brain activity do not directly lead to conceptually valid conclusions. As
J. Green notes, the interaction between the cognitive and emotional aspects of brain
activity drives the decision-making process, depending on the greater or lesser ac-
tivity of the areas of the human brain [3. P. 40-41]. He suggests that neurobiology
and its data are more likely to support the arguments of consequentialism rather
than retributivism, in particular, the arguments about the punishment justification
by future beneficial effects on society. Considering that people’s perception of
criminal punishment is primarily emotional, and is associated with anger or propor-
tional to it, then the question arises: what are the normative conclusions drawn
from all of these above? The question is relevant because if the majority of the citi-
zens consider the punishment for a particular person to be fair, this does not legiti-
mate the application of the punishment automatically. To implement the punish-
ment, it is necessary to establish and assess the fact of the commission of an
offense using the legal means, and only as a consequence of this should a punish-
ment be chosen. The use of more emotional arguments makes implementation of
the punishment less legitimate.

And what would happen if the justification of punishment were based on the
deontological arguments that were produced by the emotions and psychological
processes of the human brain? In fact, this would cause deontology as a theory of
moral rationalization to be affected by empirical information. There would be no
independent moral evaluation, and random emotions would determine the nature of
choices. Therefore, it can be argued that neuroscience’s attempts to challenge legal
philosophy rely on some conceptual errors.

Firstly, this happens when retributivism as an emotional view on the nature of
punishment is mixed with deontology (similarly, as with the attempts to excessive-
ly apply moral rationalization to the legal norms in natural law theory).

Secondly, retributivism cannot be absolutized as a theory about the nature of
punishment as the debate on legal policy has still not ended, and it should rely on
the pluralism of opinions. There are no necessary and sufficient conditions to de-
termine a punishment for offenses in retributivism. Thus, neuroscience discoveries
do not give grounds to deny the existing concepts of the legal procedures, includ-
ing the idea of the penalty to be selected by the court. Human brain activity does
not produce exact criteria for choosing the appropriate or fair punishment, and even
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the emphasis on the existence of specific emotions evoked by this can hardly be
considered as a successful way of argumentation.

When analyzing the influence of neuroscience on legal philosophy, the ques-
tion arises whether it is possible to reconsider the perception of the offenders’ ac-
tions. Can it be that the neural activity of the brain is programmed, and the individ-
uals are not free in realizing their desires and aspirations? In this case, the problem
of the existence of free will is escalated noticeably, and this philosophical question
can be a challenge for jurisprudence.

Freedom of will, in general, is being contrasted with determinism, that is the
idea that the current state of the world depends on the laws of physics and the
states that the world had in the past [4. P. 327-330]. In the case of absolute deter-
minism, there can be no free will as an ability to act differently, when all states and
processes are predetermined. Compatibilism implies the possibility of combining
determinism with human moral responsibility. While incompatibilism views such a
combination as incompatible, and, therefore, hard determinism is postulated. At the
same time, libertarianism recognizes such incompatibility but denies determinism
and supports free will [5. P. 12-15].

The discourses and even the context of viewing the problem of free will are
sometimes mixed in philosophical discussions. Thus, for example, the expressions
“may” and “whether it has the right” can mean several different interrelated as-
pects: natural forces (for example, the ability of water to freeze), or when physical
conditions may be sufficient to fulfill the desires by the subject of actions and the
ability to perform the actions (for example, the desire to swim when there is water
around). The freedom to do otherwise determines what is called free will.

However, the relationship between determinism and free will can be interpre-
ted differently. Determinism is consistent with the idea that people have abilities
and capacities to act in accordance with their mental state, and that mental state
affects behavior. As the mental state is not repeatable, people may act differently
and be responsible for their actions. Neuroscience cannot reliably answer the ques-
tion of whether a conscious mental state always precedes behavior. Therefore, the
moral choice or the choice of the mode of behavior is made regardless of which
version of determinism is recognized as a valid one. Obviously, the legal doctrine
should be based on compatibilism, which implies that a person is free to act and
behave differently regardless of the laws of nature because, without a moral penal-
ty, it will be impossible to justify punishment.

How convincing are neuroscience arguments when justifying legal decisions?
There are a number of objections to this statement when the legal nature of the
penalties for offenses is considered. Clearly, when implementing penalties, deter-
mining their size and the procedure for imposing them, there is no need to strictly
follow the empirical arguments about mass support, or expression of public opin-
ion about punishments. This is a purely legal procedural matter, within a frame-
work of which problems of the legitimacy of the legal system and the fairness of a
particular court decision are considered. Additionally, neuroscience data do not
give any exact arguments about moral guilt and fair punishment for people’s ac-
tions. Basically, neuroscience provides only new information, which does not lead
straight to the epistemological solution of the problem. Similarly, as with the solu-
tion of the problem of free will, it is possible to define the rules for empirical ac-
tions to be legally assessed and become the basis of responsibility application.
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However, when investigating the influence of neuroscience on law, another
more important question arises: what is the relationship between mental states,
causality and human actions in a legal context?

In terms of legal mechanisms, the concept of legal responsibility in legal phi-
losophy is associated with a large number of formal conditions, in which profes-
sional argumentation is required to identify a causal relationship between empiri-
cally observable actions and their legal qualifications, as well as consideration of
general legal principles.

It is especially noticeable in criminal law, as imposing responsibility for
committed crimes is a formalized process, in which an assessment of the facts and
events of the committed act allows authorities to determine the place of actions and
the nature of criminal actions, considering the moral and ethical context of the of-
fender’s behavior, as well as the offender’s attitude to what they have done. In this
regard, there is an important argument in legal positivism that the convergence of
moral and legal statements in criminal law affects the determination of specific
measures of legal responsibility.

The separation of the normative and descriptive essences is based on a com-
parison of the common state of affairs and the specific situation that causes nega-
tive consequences. If a building is destroyed by fire, the presence of combustible
material will be an obvious condition without which a fire would not have oc-
curred. However, to give legal characteristics of an incident, it is required to ana-
lyze reasons for actions that possibly caused the incident [6. P. 215]. Therefore,
discussions about the impact of neuroscience discoveries on law demonstrate the
advantages of behavioral concepts that analyze the causes of human actions and
actions themselves.

Nevertheless, when applying the arguments of behaviorism in law, some
explanations are required because of many philosophical and psychological ration-
ales of behaviorism used. Philosopher and psychologist A. Fedorov notes that
B.F. Skinner’s radical behaviorism “denies that our thoughts are of an ideal (imma-
terial) nature. In other words, proponents of radical behaviorism suggest that every-
thing that exists, including the so-called psychic reality, has physical properties”
[7. P.23]. Obviously, this version of behaviorism, known as physicalism in the
philosophy of consciousness, is of little use in the field of legal connections and
relations. The attempts to explain the idea of personal events in radical behaviorism
do not contribute much either as legal interpretation does not consider all psychical
and mental events. Repentance on the part of an offender itself, as a mental act,
does not relieve them of responsibility, and can only serve as a basis for a change
in procedural legal relationships. At the same time, active repentance, assistance to
the investigation, consent to participate in the investigative experiment, or other
legally significant actions in human behavior are of greater importance than a
search for something that is completely predetermined in human behavior.

Moreover, that is where neuroscientific conclusions will completely dominate
any other conceptual discussions in legal philosophy. If a psychical (or mental)
essence does not exist as an independent reality, legal phenomena will also “dis-
solve” in physical reality. Thus, a possible alternative to neuroscience argumenta-
tion can be the concept of logical behaviorism that was justified by the British phi-
losopher Gilbert Ryle [8]. The influence of his ideas on the analytical legal
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philosophy, including H. Hart’s legal neopositivism, is obvious, but in this case it
requires further investigation.

What are the potential benefits of focusing on the arguments of logical behav-
iorism in philosophical and legal reasoning? The central thesis of Ryle, which re-
main a basis for many discussions, is not to look for specific metaphysical aspects
of consciousness to prove its immaterial nature [9]. Instead, mental states can be
understood from the observation of human behaviors [10]. People act the way they
think. From the view of psychology and neuroscience, this conclusion seems un-
reasonable, but, in jurisprudence, it is of fundamental importance. When an inves-
tigator examines the scene of an incident, a notary certifies the authenticity of the
documents, or a judge puts the arguments together to make a legitimate court deci-
sion, they do not need the whole range of causalities existing in universe, or verifi-
cation that a person’s behavior is completely predetermined, and they are not free
as they cannot control mental processes in mind.

The general objectives of legal argumentation are resolution of conflicts, eli-
mination of harm caused with the use of legal means, and formulation of the rules
of conduct governing (but not physically determining) actions of individuals. That
is why linguistic phenomena that construct a legal reality and the context of the
usage of legal terms that creates grounds for the enablement of legally significant
behavior can be viewed not in terms of neuroscience but rather in terms of logical
behaviorism. Further philosophical and legal studies shall demonstrate how com-
plete this conceptual scheme is.
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In legal philosophy, the question of the applicability of legal responsibility for an offense com-
mitted by a subject is of fundamental importance. On the one hand, a state’s use of coercion is aimed
to support the regime of legitimacy and encourage lawful actions. However, the justifiability and ade-
quacy of the sanctions and punishments applicable to the subjects of the offenses remain the topic of
philosophical and legal discussions. To what extent do discoveries in neuroscience may affect a final
conclusion supported by arguments? Is it a real need to re-evaluate the degree of “freedom” of an indi-
vidual in making a rational moral and legally significant choice of behavior? The main question for
discussion is grounds for determination and application of responsibility measures to the offender. In
general, it relates to free will, that is a conscious decision of a person to perform actions contrary to
legal norms, or prescribed norms. The offender deliberately poses challenges to the community, or he
can express his unlawful position publicly, while responsibility measures restore the balance between
rights and obligations. The decision made correlates with brain activity or type of brain activity, which
means that it is possible to predetermine human actions, considering not only a free choice that is not
affected by something from the outside. Additionally, the important concepts of the theory of legal
responsibility, such as mens rea, mental adequacy, competence and voluntariness, can be re-evaluated
when empirical neuroscience data is considered. The central thesis of logical behaviorism of Gilbert
Ryle, which remains a basis for many discussions, is not to look for specific metaphysical aspects of
consciousness to prove its immaterial nature. Instead, mental states can be understood from the obser-
vation of human behaviors. People act the way they think. From the view of psychology and neurosci-
ence, this conclusion seems unreasonable, but, in jurisprudence, it is of fundamental importance. The
general objectives of legal argumentation are resolution of conflicts, elimination of harm caused with
the use of legal means, and formulation of the rules of conduct governing (but not physically determi-
ning) actions of individuals. That is why linguistic phenomena that construct a legal reality and the
context of the usage of legal terms that creates grounds for the enablement of legally significant beha-
vior can be viewed not in terms of neuroscience but rather in terms of logical behaviorism.
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