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FOCYAAPCTBEHHbBIH CYBEPEHHTET:
COAEPKAHHE H INTPEOBPA3OBAHHE
B YCOBHNAX I'MTOBA(IN3ALINHN

H. . OCBETHMCKAA*

ABTOp paccmaTtpuBaeT NOHATUE FrOCYAapCTBEHHOMO Cy-
BEpeHMTEeTA: OT KJlTaCCUYECKNX onpeaeneHnii, npeacras-
NAOWMX CyBEPEHUTET abCONMOTHBLIM, A0 TEOPU, Tpak-
TYIOLMX ero Kak na3xmneliee cedbs NoHATME, HEHYXHOE
B COBPEMEHHOM MUpe. AHaNN3NPYIOTCSA NPeaCcTaB/EHNs
O CyBepeHuTeTe Kak O CYyLLHOCTHOM CBOWCTBe rocyaap-
CTBa B NMPOTUBOBEC MHEHMSAM O TOM, 4TO OH SIBASETCH
CBOWCTBOM FOCYAapPCTBEHHOW BNacTun. ABTOP pacCyX-
[aeT Hag BONPOCOM, CBOOUTCS 1N CYBEPEHMUTET K Ha-
6opy NpaB 1 NOIHOMOYUI rocyaapcTBa UM BbICTynaeT
nUwb GOopMasnbHO-IOPUANYECKON BO3MOXHOCTbIO 06-
nagatb npaBamMu M NosHoMouYnamMun. lenaeTtcs akueHT
Ha PacCMOTPEHUN TakKnUX CYLLHOCTHbIX XapakTepucTuk
cyBepeHuTeTa, Kak BEPXOBEHCTBO U HE3AaBUCUMOCTb,

OceernMckas Ma HapHHA4HA, HEeOEeNMMOCTb AW AENUMOCTb. AHANNU3UPYETCS Npeod-
KaHAnaat IopHAMYECKNX HayK, pa3oBaHWe CyBepeHuTeTa BCeLCTBME PA3BUTUA M0-
BeAyUIMH IOPHCKOHCYAbT
FOCyAaPCTBeHHOFQFyHnTapﬂoro 6anu3auuun, B CBA3M C AEATeNIbHOCTbIO Hagrocyaap-
SHOPTETHIECKHA KOMMIEKC CTBEHHbIX MHCTUTYTOB. MPOBOANTCS pasnunyve Mexay
Cankr-Tlerepbypra» MOHATUAMMU «FOCYOAPCTBEHHbI CYBEPEHUTET» U «MEX-

OyHapoaHasi NpaBoCyObeKTHOCTb>.
ABTOP NMPUXOAUT K BbIBOAY O TOM, YTO CYBEPEHUTET MMeeT He abCoOTHLIN, a OTHO-
CUTENbHbIN, OrPaHUYEHHbI Y KOHBEHLMOHAJbHbI XapakTep. OTHOCUTENBHOCTbL CyBe-
peHuTeTa 06yc/ioBfieHa ero 3aBUCUMOCTbIO OT UCTOPUHYECKOrO U COLMOKYNLTYPHOIO
KoHTekcTa. OrpaHNYeHHOCTb NMPOSBASETCH B TOM, YTO B pa3Hble 3MOXU Mbl MOXEM
06HapPYXMTb pa3Hble OrpaHMYNTENIN roCynapCTBEHHOrO cyBepeHuTeTa: bor, LlepkoBb,
npaBonopsaaok, MexayHapoaHoe npaBo, npasa YenoBeka, Haarocy4apCcTBEHHbIE MHCTU-
TyTbl. CopepXxaHne cyBepeHuTeTa onpenenseTcs B3aMmMooOyCnOBIEHHOCTbIO C UHBIMK
CoLMaNbHO-NPaBOBbLIMU SABMIEHUAMU, C OOLLECTBOM N OOHOBNSETCH B KaXOYK HOBYIO
3Moxy, B YEM MPOSABASETCH €ro KOHBEHLMOHaNbHOCTb. Kpome Toro, noHaTue cyBepe-
HUTeTa BKJlOYaeT B cebs Takke M NPaBoBYD KOMMYHUKauuio. MpaBoBas KOMMYHMKaLMS
B KOHTEKCTe CyBepeHuTeTa NpPosIBNSETCS B OBYX achneKTax: BHYTPEHHeM (nermtumMmHas
0eATeNbHOCTb BNAaCTV BHYTPU FOCYAapCTBa B COOTBETCTBUMN C HALMOHANbHBIM U MEXy-
HapOAHbIM MPaBOM) M BHELIHEM (BHELLUHEeNnoNnTuieckas AesTeNbHOCTb B COOTBET-
CTBMU C MEeXAyHapoAHbIM NpaBoM) U npeanonaraetT 00yCNOBAEHHOCTb CyBepeHuTeTa

*lya |. Osvetimskaya — candidate of legal sciences, senior lawyer at the State Unitary
Enterprise “Fuel and Energy Complex of St. Petersburg”.
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0b6LWEecTBEHHBIM MHEHUEM, a TakXe MeXAyHapoAHbIM Npu3HaHMeM. OTO BHYTPEHHee
M BHelHee npaBoBoe 00LlLeHNe ABNAeTCA HeoOX0ANUMbIM CBOMCTBOM CyBepeHuTeTa
npaBoOBOro rocyaapcTBa.

KJTIOYEBbBIE CJIOBA: rocynapCTBEHHbI CYBEPEHUTET, rOCYJapCcTBO, rOCyAapCTBEeHHas
BNacTb, rnobdannsauus, HagHauMoHaNbHbIe UHCTUTYThI, MeXAOYHaPO4HbIE OpraHn3aLunm,
MeXayHapoaHas npaBoCyObeKTHOCTb.

OSVETIMSKAYA I.1. STATE SOVEREIGNTY: CONTENT AND TRANSFORMATION IN THE
ERA OF GLOBALIZATION

In the article, the author examines the state sovereignty: from its classical definitions
which define the sovereignty as an absolute one to the theories which cancel it as an
outdated concept, unnecessary in the modern world. The author analyzes the idea of the
sovereignty as an essential feature of the state, as opposed to the ideas that it is a feature
of the state power. The author discusses the question whether the sovereignty is a set of
rights and authorities of the state or whether it constitutes only a formal legal possibility
to have rights and authorities. The author focuses on the review of such essential
characteristics of the sovereignty as supremacy and independence and inseparability or
separability. Transformation of the sovereignty following globalization and in connection
with the activities of supranational institutions is also analyzed in the article. A distinction
between the concepts of the “state sovereignty” and “international legal personality” is
made.

The author concludes that the sovereignty is not an absolute, but rather a relative,
limited and conventional phenomenon. Relativity of the sovereignty is determined by its
dependence on the historical and socio-cultural context. It is limited because of different
limiting factors in different eras: the God, the Church, law and order, international law,
human rights, supranational institutions. The content of the sovereignty is determined
by interdependence with other social and legal phenomena, with the society and it is
updated in every new era, thus manifesting its conventionality. In addition, the concept
of the sovereignty includes the legal communication. The legal communication in the
context of the sovereignty is revealed in two aspects: an internal one (legitimate activity
of the authorities within the state in accordance with the national and international
law) and an external one (foreign policy in accordance with the international law) and
involves dependence of the sovereignty on the public opinion, as well as on international
recognition. This internal and external legal communication is an essential feature of the
sovereignty of the constitutional state.

KEYWORDS: state sovereignty, state, state power, globalization, supranational institutions,
international organizations, international legal personality.

PoooHayanbHMKOM MOHATUSA «CYBEPEHUTET» CHMUTAETCHa PpaHLy3CKUn
topucT n 6orocnos X. boaeH, koTopbii B 1576 . onucan ero B CBOEM Tpak-
Tate «lllecTb KHUI 0 pecnybnnke» kak «abCONOTHYIO HENPEPbLIBHYIO BNacTb
rocyoapcrtea»'. JlaHHOe onpeneneHne MOXHO cuUuTaTb knaccukon. Mosxe
L. PpaHknmH obpatmn BHMMaHUE Ha TO, 4TO NpobremMa, KoTopasa 3aHumana
)X.BboaoeHa, 6bina cnepywouen: «Kakne npeporatnBbl O0MKHbI HAXOOUTLCS
B UCK/OYMUTENBHOM BEAEHUN NONUTUYECKON BNACTU, 4TOObI €l He NPULLNIOCH
MPU3HaTb HasM4yne Ha CBOEN TEPPUTOPUN MHOM BACTU, NPEBOCXOASLLEN U

' boaeH XK. LLlecTb KHUTI O rocygapcTee // AHTONOrMs MMPOBOW NPaBOBOW MbICN: B 5 T.
T.1, 8. M., 1999.
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paBHOW e No cune?»2. Pelwias aTy npobnemy, X. boaeH npuiien K BbiIBoAy O He-
06X0ANMOCTU «NOCTOSHHOM 1 abBCOMOTHOW BNACTU», KOTOPas «He OorpaHuMyeHa
HN NO CBOEMY MOTYLLECTBY, H/A NO CBOUM (DPYHKUUSAM, HU MO NPOTAXEHHOCTMU
BO BpemMeHu»3, PaccmaTtpuBas cyBepeHUTeT Kak CBOMCTBO rocyaapCTBEHHOW
Bnactu, XX. boaeH npupaBHMBan ero K onpegeneHHbIM «npaBam, OCYLLECTBIIS-
€MbIM roCylapCTBEHHOM BNACTbIO B JAaHHOE BPEMS 1 B JAHHOM roCy1apcTBe»4,
MoxeT nu ObITb NCMONL30BAHO B COBPEMEHHOM Hayke MOHMMaHMe rocy-
0apCTBEHHOro cyBepeHuTeTa, BBeaeHHoe X. booeHom? Cnenyert npusHarh,
4YTO B OCHOBE KOHLenuun cyBsepeHuteTa XKaHa BogeHa nexumnT oToxaecTeieHne
rocyaapCTBEHHOIO CyBEPEHUTETA C CYObLEKTOM BbICLLIEN FOCYOAPCTBEHHOM
BN1ACTW, @ UMEHHO MOHapxoM. MoCTaHOBKa Takoro MCXO4HOro Te3nca BrnoJiHE
OOonycTnma B MICTOPUYECKOM KOHTEKCTe. Bo BpemeHa, korga nucanmce «LLecTtb
KHUI 0 pecnybnuke», dpaHuma kak pa3 BcTynana B nepuon abconotmama. lNo-
3TOMY CBOIO Hay4YHO-MONMTMYECKYIO KOHLENUMIO boaeH cBaA3an NCKAYNTENBHO
C YC/IOBMSIMU, CYLLECTBOBABLUMMM BO DpaHLNU, N BCAYECKN CTPEMUIICS OOKa-
3aTb, 4TO GPaHUY3CKMI KOPOJIb ONUUETBOPSET COOOMN MOASIMHHYIO MOHAPXUIO
M SIBNSIETCSA CYBEPEHHbIM rocygapemM. MoHapx B 3TO BpeMs OENCTBUTENBHO
BbICTyNasn He NPOCTO KakK rMaBHOE OOJ/IKHOCTHOE NNLLO rocyaapcTBa, HO U Kak
€VHCTBEHHbIN NOJIHOBMACTHbLIN OpraH, KOTOPbIN CaM MOXET CyauTb O npeaenax
CBOEW BnacTu, T.e. oTBevan 60eHOBCKUM KPUTEPUSAM cyBepeHa. Taknum o06-
pasom, ydyeHune XK. bogeHa o BHYyTPUrocynapCTBEHHOW CTOPOHE CyBEpPEHMUTETA
Ha aTarne paHHel rocyaapCcTBEHHOCTM OblI0 HaNpaBaeHO NPOTUB GeoaasnibHOM
pa3gpobneHHOCTH, Ha JanbHelLwee yKpenaeHne KoOpoaeBckoro abconotmama,
a BO BHELUHEN — MPOTMB NAEN O MUPOBOM roCygapCTBe BO [aBe C Karonmye-
CKOW LLePKOBbIO M UMMNEPCKUX MPUTA3AHNIN OpYriux cyBepeHoB. Kak cnpasenimeo
otMedaeT npodeccop I V. MycuxuvH, «<boaeH opueHTMpoBancsa Ha MoHapxa Kak
TakoBOro, a He Ha rocyaapcTBO Kak MHCTUTYT»®. Takum o6pa3om, 604eHOBCKOE
onpeneneHne cyBepeHnTeTa Bpaa i MOXET ObITb MCMOML30BAHO Npu onpeae-
JIEHNN CyBEPEHNTETA B COBPEMEHHOM NPaBOBON OENCTBUTENIBHOCTMN.
Hemeukuin rocypapcrteoBep I EnnvHek nHTtepnpetupoBan cyBepe-
HUTET roCcyfapCTBa Kak ero «CnocoBHOCTb K UCKAOYNTENIbHOMY NPaBOBOMY
camoonpepnenenunto»®. NMlo MHEHMIO Y4EHOr0, TOJIbKO Ta BNacTb SBASETCS Cy-
BEPEHHOW, KOTOpasa He 3HAaeT Hag coOO0 HUKAKOW MHOW BNacTu M MO3TOMY
SIBNFETCA BEPXOBHOW N He3aBMCMMOM. CBOMCTBO BEPXOBEHCTBA MPOSABASETCS
B OTHOLUEHUSIX C OpYyrMn rocygapcreamu, a He3aBUCUMOCTb — BHYTPU rocy-
[apcTBa B OTHOLUEHUNAX C MHBIMW NuuamMn’. EnnnHek Takxke obpallan BHUMaHue
Ha TO, YTO CYLLECTBYIOT Takme 06pa3oBaHus, KOTOPbIE aBTOHOMHbI U MPW No-

2 Franklin J. M. On sovereignty: four chapters from the six books of the commonwealth.
Cambridge, 1992. P.XV.

3 lbid. P.2-3.

4 UnT. no: MNanuneHko H. M. CyBepeHnteT. IcTopnyeckoe pasBuTue Uaeun cyBepeHuteTa
1 ee NpaBoOBOE 3HavyeHue. Apocnaenk, 1903. C. 88.

5 Mycuxun . 1. Knaccndukauma Teopuin CyBepeHuTeTa Kak nonbiTka npeoaoneHuns
«KOHLeNTyanbHOro aromama» // ObLecTBeHHble Haykn n coBpemeHHocTb. 2010. N2 1. C. 70.

6 EnnvHek . Obuiee ydyeHue o rocygapctse / BeTyn. cT. U. H0. Kosnuxuna. CM6., 2004.
C.368.

7 Tam xe. C.347.
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MOLLIM rOCY02PCTBEHHbIX CPEACTB BbIMONHAT rOCY4apCTBEHHbIE 324a4K, HO HE
CyBepPEeHHbI®.

XOpoLlo N3BECTHbIN crneumanmcT B 06/1acTU MexayHapoaHoro npaea
J1.OnneHrenmMm npmnaepxuBancsa NOXOXero MHEHUs, onpeaenas CyBepeHuTeT
KakK «MOJIHYIO HE3aBMCUMOCTb B NMpeaesniax cTpaHbl 1 3a ee npegenamu»®, OgHako
YYEHbI fenasn oroBopky, 4HTO B COBPEMEHHOM €My MUpPE Hapsay C rocygap-
CTBaMMU, KOTOPbIE «B HOPMaJ/IbHOM COCTOSIHUM 6€30roBOPOYHO A0/KHbI 06/1a0aThb
HE3aBUCUMOCTbIO 1, CNeaoBaTesfibHO, MOJSIHBIM CYBEPEHUTETOM», CYLLLECTBYIOT
TakXe noJiycyBepeHHble rocyagapctea’®. Takum obpasom, oH obpaTunn BHUMaHnEe
Ha OTHOCUTENIbHOCTb MOHATUA «CyBepeHuTeT». B panbHenwewm . Kenb3eH,
pa3BuBas rnonoxeHne o6 OTHOCUTENIbHOM XapakTepe rocyaapCTBEHHOro Cy-
BEpeHuTeTa U gaxe oTpuLas ero HeobxoaMMOoCTb, NMUcas, YTo «abCOMIOTHbIN
CYBEPEHUTET OJHOI0 roCcygapcTBa C HEM30EXHOCTLIO UCKJTIOYAET CYBEPEHUTET
noboro apyroro rocygapcrtea»'. bonee Toro, y4eHbl cHymTan, YTo «CyLLLEeCTBYeT
NNWb 0OHa CyBEPEHHasi BOSI MeXAQyHapOOHOro OOLEHNS, CYBEPEHUTET, Npu-
Haanexalwu m nuilb civitas maxima — BCEMUPHOMY FOCYOAPCTBY, a OTAENbHbIE
rocygapcTea BOOOLLE rocyaapcTBaMu He aBnaoTcsa» 2. Takum oO6pasom, Hame-
TWUJICS MOBOPOT MbICV UCCiegoBaTenen, nay4arwmx CyBEPEHUTET, B CTOPOHY
€ro orpaHuyeHust, ecnu gaxe He otpuuaHus. Hanpumep, C. KpacHep xapakre-
pr30oBan CyBEPEHUTET KaK «OpraHn3oBaHHoe nuuemepune». K. LUMUTT nucan:
«3noxa rocyaapCTBEHHOCTY NOAX0AMT K KOHLY. 10 3TOMYy NOBOAY YXe He Haao
Oonblle TpaTUTb CNoB. foCyaapCcTBO Kak MOAEb NOJIMTUYECKOrO eANHCTBA, Kak
HOCUTENb NOopa3nTesibHENLLEN N3 BCEX MOHOMONA — MOHOMONN NPUHATUS
NONIMTUYECKUX PELUEHNI — 3TOT BnecTawmMn obpaseL, eBPOnenckomn Gopmbl
1 3anaiHoN UMBUNU3ALINU CBEPIHYT C TPOHA, HU3JOXEH» 4,

Cnepyet OTMETUTb, YTO UOEWN TAaKOro poda obpenn HOBYIO XU3Hb B YC-
JIOBUSIX COBPEMEHHbIX rMobann3aumMoHHbIX NpoueccoB. Bece yalle B Hayke
BCTPEYaeTCHa MbIC/lb O TOM, 4TO CYBEPEHUTET, KaKk U ero HOCUTenb — rocy-
[apcTBO, MOABEPrHYyTCA NMOCTENEHHOMY YCTPaHEeHUIO B pe3ynbTaTe rnobanu-
3auun v nHterpaunn. Hanpumep, amepukaHckmnin TeopeTtmk npasa xosed
Bennep cuutaeTt, 4yto EBpona yxe BCTynuia B NMOCTCYBEPEHHYO anoxy™. To,
YTO OT/IMHAET OAHHYIO 3MNOXY OT APYINX, — 3TO KOHCTUTYLMOHAaIU3M: NpoLecc,
B XOOe KOTOPOro A0oroBopbl cTpaH EBponeiickoro Coto3a, naHavanbHO npea-
cTaBnsloUIMe cob0l NpaBoBble 0093aTeNbCTBA HAaLMOHANbHbIX TOCYAApPCTB,

8 Tam xe. C.358.

® Onnetrevim J1. MexayHapogHoe npago. T. 1. Mup. Monytom 1. M., 1948. C. 130.

© Tam xe. C. 130-131.

" Kelsen H. General Theory of Law and State. New York, 1995. P. 86.

2 UunT. no: Nypswmd I. []. BBeaeHve B 06LLYI0 TEOPUIO MEXAYHAPOAHOI0 NpaBa: KOHCNEeKT
nekunii. Mpara, 1923. C.63.

® Krasner S. D. Sovereignty: Organized Hypocrisy. Princeton, 1999.

“ UImutt K. TloHaTue nonutuyeckoro // Bonpockl couyonormum. 1992, N2 1. C. 30. —
OO0 VHbIX HENECTHLIX ONpeaeneHnsax cysepenuTeTa cm.: Kyasmumd 3. /1. O rocynapCTBEHHOM
cyBepeHuTeTe B coBpeMeHHOM Mupe // XKypHan poccuinckoro npasa. 2006. N2 3. C. 84-94.

s Weiler J. The Constitution of Europe, “Do the New Clothes have an Emperor?” and
Other Essays on European Integration. Cambridge, 1998; European Constitutionalism Beyond
the State / J. H. H.Weiler, Marlene Wind (eds.). Cambridge, 2003.
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npeobpasyloTCcs B BEPTUKANIbHO MHTENPUPOBaHHbI NPaBOBOW pPeXuM, Npeno-
CTaBNSAOLLVIA NpaBa 1 HakagbiBaloLwWuWin 06s13aTeNbCTBA HA BCEX YY4AaCTHMKOB, MO~
CYLOAPCTBEHHbIX U YaCTHbIX, B paMkax cdepbl NnpuMeHeHns npasa EBponerickoro
coto3a’®. K naHHOoM rpyrne MOXHO TakxXe OTHECTM NOCTNO3UTUBUCTOB, KOTOPbIE
yOexaeHbl B TOM, YTO B YCJ/IOBUSIX rNodanm3aumm NoHATUE «CyBEPEeHUTeT» -
LLEHO Kakoro-nnmdo cMbicfia B CBA3M C TEM, HYTO McHe3aeT caMo rocyaapcteo’”.
DYyHKUMN 1N NOJTHOMOYUS rOCYAapPCTBa NEePEXOasaT Ha MHOM YPOBEHb — TPaHC-
HaLMOHAasNbHbIW.

OnHako ykasaHHble NpeacTaBieHns BeCbMa CMopHbl. Mbl BUOUM, Kak
«MHTErpaunoHHbIE MMNYJIbCbl MUPOBOrO Pa3BUTUSA COCEOCTBYIOT C dparmMeH-
TaUVMOHHbIMU N AE3NHTEerpauuoHHbIMM» 8. Maoeam kocMononnTMama npoTuBO-
CTOAT TPAAULMOHHbIE CUJbI, HAUMOHAalbHbIE FOCYAAPCTBA He ncyesatoT, bopbba
3a CYBEPEHUTET NO-NpPEexXHeMy OCTaeTcd akTtyanbHon. [Jaxe B EBponenckom
COl03e, KOTOPbIA Tak AONro Wea No NyTU UHTerpauumn, HaMeTUnMcb 0bpaTHbIe
TeHOoeHuun. Kpome Toro, kak cnpaesegnmeo oTmedaeTt npodpeccop O. M. Mele-
pSaKoBa, «MHTEerpaumoOHHbIE MPOLLECCHI, MPONCXOAsLLIE B COBPEMEHHOM MUPE,
0OKa3blBaOT BAUSHME N HA KOHLENUWUO cyBepeHuTeTa. Ho B TO Xe BpeMs Kak
MeXAyHapoaHOEe NpPaBO BbICTYNAET «@AUHCTBEHHO BO3MOXHON (pOpPMON OT-
HOLLEHWNIA CyBEPEHHbIX FOCY0APCTB», Tak 1 NpaBo EeBponerickoro Cow3sa co3aa-
eTCcs rocygapcreamMum onsa JOCTUXKEHUS TeX Lenen, KOTopble OHU CTaBAT nepem
coboW, y4acTBys B MHTErpaLMOHHOM npouecce. [1o3ToMy HM MexayHapoaHoe
npaeo, HM NpaBo EBponenickoro Coto3a HXU B KOEM Clly4ae «HEe OTMEHSIOT»
cyBepeHuTeT»'°. MpaBunbHee, Ha Hal B3rNsa, roBOPUTb O NPeobpasoBaHnn
CyBepeHuTeTa B Lensx agantaumm K Bbl3oBam rnobannsaumnm.

B koHTekcTe rnobannsaumm CTaHOBUTCS ELLE C/IOXHEe onpenennTb npu-
poay N xapakTep CyBepeHuTeTa COBPEMEHHOrO rocygapcrtea. Hanpumep,
BOMPOC O NPUHAANEXHOCTY CYBEPEHMUTETA rOCYAAapPCTBY B LLENOM UK rocyaap-
CTBEHHOW BfaCTM NO-NpexHemMy OCTaeTCH OTKPbITbIM, Kak U BONPOC OTANYUS
CyBEPEHUTETA OT COBOKYMHOCTM CYBEPEHHbIX MPaB UM OTAEbHbIX MOJIHOMOYNI
rocygapcrtea. bonbwaga yacTb nccnegoBatesien cYNTaeT CyBEPEHUTET CyLL-
HOCTHbIM CBOVICTBOM WNW Mpu3HakoM rocyaapcrea. Ecnn obpatntbcs K Knac-
cuKaMm uccriegoBartenen cyBepeHmnTeTa, 1o, K npumepy, cornacHo A.b. Bexre-
pOBY, «rOCYyO0apPCTBEHHbIN CYBEPEHUTET ABASETCHA OOHOW N3 BaXHEWLIUX YepT
rocygapcTBa M 3akoyaeTcd B BEPXOBEHCTBE M HE3ABUCMMOCTM OT KaKOW-
nmbo nHom Bnactu, B 06/1agaHny NpaBoOM M BO3MOXHOCTbIO OCYLLECTBATb
BHYTPEHHIOI 1 BHELLHIO MOJINTUKY OT UMEHW BCero obLecTBa, BHYTPU N BHE

6 KysHeyoBa E. 3anagHble KOHUEMNUMW rocygapcTBeHHoro cyesepenuteta. URL:
http://www.intertrends.ru/eleventh/007.htm (nata ob6paweHusa: 01.01.2016). — Mo nosoay
TpaHcopMaLmMn rocyaapCTBEHHOCTU B YCNOBUSX robanmsaumm u MHTErpaLnum CM. Takxe:
OcsBetumckas WM. 1. OcHOBHble MOAeNnu TpaHcGopMaLumMn HauMoHanbHOro rocygapcrea
B MepcnekTuBe yCTaHOBNeHNS robanbHoro nopsaka // NpaesoseneHne. 2013. N2 4. C. 51-63.

7 Cwm., Hanp.: Agamben G. Homo Sacer. Sovereign Power and Bare Life. Stanford, 1998.

8 MenbBunb A. IO. CTaHOBMIEHME TPAHCHALNOHANIbHOWN MOUTUYECKOM Cpebl U «BOSHbI»
nemokpatmnsaunm // CoBpeMEHHbIE MEXAYHapOAHblE OTHOLWEHUS N MUPOBas MONUTUKA:
y4ebHuK ans By3oB / oTB. pef. A.B. TopkyHoB. M., 2004. C. 3.

¥ MewepsikoBa O. M. HagHaunoHanbHOCTb B npaee EBponeiickoro Coto3a v npobnema
cyBepeHuTeTa: aBToped. ouc. ... AOKT. opua. Hayk. M., 2010. C. 18.
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cTpaHbl»?°. T, V. TYHKMH OTMeYal, 4To «CyBEPEHUTET — 3TO NPUCYLLIEE rocyaap-
CTBY BEPXOBEHCTBO Ha CBOEWN TEPPUTOPUIN, HE3ABUCUMOCTb B MEXOYHAPOLHbIX
OoTHoweHunax»2', H. A. YwakoB cnpaBenaMBo noayepkueas, 4to cyBepeHuTeT
npeacraBnsieT cobon «Heobxoanmmoe MoanTUKO-IOPUANYECKOE CBONCTBO BCA-
KOro rocygapcTtBa, Hepa3pbliBHO CBA3aHHOE C ero ocoboli npupoaon»??. 13
yKa3aHHbIX ornpegeneHnin BUAHO, YTO CYBEPEHUTET CHUTAETCH CYLLHOCTHbIM
CBOWCTBOM MM MPU3HAKOM MMEHHO rocyapcTea B LeloM,

PacnpocTpaHeHHbIM gBAgeTCs U NoAXo4, B COOTBETCTBUMU C KOTOPbIM
CYBEPEHUTET HEMOCPEACTBEHHLIM 0OPA30M CBA3bLIBAETCA C MOHATUEM rocyaap-
CTBEHHOW BJ1aCTV N paCCMaTPUBAETCS Kak ee CBOVMCTBO NMBO OTOXAECTBNSETCA
C Hel. Tak, N3BECTHbIN cOBETCKUN TeopeTuk A. M. MarasmHep ykasbiBasi, 4TO
B pamMKax rocygapcTtBa rocygapCTBEHHAs BNacTb SIBASETCS CaMOIN BbICLLEWN
BNacTbio, aBTOPUTET KOTOPOI Henpepekaem?*, MI3BeCTHbIN nccnenopaTesb
cyBepeHuteta H. . NanneHko ykasbiBas, 4TO «CyBEPEHUTET — HEe cama rocy-
DapCTBEHHas BNacTb, HO NULLb ONPeaeNeHHOE ee CBONCTBO, B CUTY KOTOPOro
OHa ABNAETCS BbICLLIEN N HEe3aBUCUMMOW BNacTblo»25. Kak Mbl BUAMM, COIacHO
yKa3aHHbIM MOAX04aM CYBEPEHUTET — NPU3HAK rOCYAapCTBEHHOM BNacTun, a He
rocygapcTsa B LLesioM. B Takom crnyydyae cyBepeHUTET «SIBASETCH NOHATUEM, Bbl-
paxarowmm NepapxmyHOCTb OTHOLWIEHNIN Mexay oduumanbHbiIMU HOCUTENSIMU
BJIaCTU B rocygapCTBe U YTBEPXAAKLMM, YTO B 3TUX OTHOLLUEHUAX O0JIKHA
ObITb HEKARA BbICLLUASA TOYKA, HEKNI BbICLUUK LLEHTP AencTBUSA, oOnaaatoLmnii cro-
COOHOCTbIO MPUHATUSA NOCNEOHUX PeLleHn»?®, a nposBNeHneM cyBepeHuTeTa
ABNAETCH AeSTENbHOCTb FOCY4apPCTBEHHON BACTU.

OpHako No3BOMM cebe He CornacuTbCs ¢ NOAO0OHBIMN KOHCTPYKLNSMU
CyBepeHuTeTa No cnenywLlen npuinHe. HageneHme rocygapCTBEHHOW BAACTU
CBOWCTBOM CyBepeHUTeTa cneayeTt U3 ero KJlacCuyeckoro noHMMaHua, coop-
MWPOBABLLErOCS B 3M0oXy abcontoTnama, Koraa npu3HaBasoCb BEPXOBEHCTBO
He rocygapcTtBa, a HoCUTeNs cyBepeHuTeTa (MoHapxa). Micxoaa n3 nogobHbIX
onpeneneHnin CyBepeHnTeT OTAENSETCH OT caMOro rocynapcTea, M aHHbIM Ka-
4eCTBOM HafendeTcd ero HeoTbeMsieMasi CoCTaBfsOWas, YTO NpeacTaBsieTcs
HE COBCEM BEPHbIM, Tak Kak B JaHHOM Cly4yae cogepXaHue CyBepPEHHOWM BNacTu
JaeTcd nyTeM nepeymcrieHns oTaesbHbIX ee rnpas. Ho aTn oTaenbHble NpaBa He
BbITEKAIOT N3 CYLLLHOCTM CyBEPEHMTETA, MHBIMU C/IOBaMW, 40Ka3aTeNIbCTBa, YTO

20 BeHrepoB A. b. Teopus rocygapcTteo 1 npaea. M., 2005. C. 92.

21 TyHkuH . 1. OCHOBbI COBPEMEHHOIO MexayHapoaHoro npaea. M., 1956. C. 15.

22 ViuakoB H. A. CyBepeHUTeT B COBpeMeHHOM MexayHapoaHom npaee. M., 1963. C. 23.

22 CnenyeT OTMETUTb, HYTO MPU3HAKM rOCYAapCTBa NPakTUYEeCKN He HaLLW 3akpenieHns
B MeXAyHapoaHbIX JOKyMeHTax. OQuH U3 HEMHOTMX JOKYMEHTOB, COAEPXALUMX ONpeaesieHmne
rocynapcrea B MexAyHapoaHoM npase, — 310 KoHBeHuus MoHTeBMaeo, kotopas Obina
nognucaHa B 1933 I. TONbKO HECKONIbKMMUW aMepuKaHCKMMK rocyaapctesamun. OHa 3akpennsieT
YyeTblpe NpM3Haka rocygapcTea kak cybbekTa MexayHapoAHOro npaBa: MoCTOSIHHOE HAaCEeNeHne,
onpefeneHHas TeppuTopus, COOCTBEHHOE NMPaBUTENLCTBO, CNOCOOHOCTb K BCTYMJIEHUIO
B OTHOLUEHWNS C APYrMMN rocygapcreamu.

24 MarasuHep S. M. Jlekumn no rocypapcteeHHomy npasy. Mr., 1919. C. 228.

2 [ManuneHko H. M. CyBepeHuteT: VicToprnyeckoe pa3BuTve Uaen cyBepeHuTeTa n ee
npaBoBoe 3HadeHune. Apocnaenb, 1903. C.438-439.

26 MosgHsikos 3. J1. dunocodua rocypapcrea u npasa. M., 1995. C. 163.
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OHW HEe MOryT NpuHaAnexarb HeCyBEPEHHOW BNacTn B CUSly COOCTBEHHOIO ee
npasa, OTCYTCTBYIOT.

CneaylowyM CNOpHbIM BOMPOCOM MpY ONpeaeneHnm cyBepeHmnTeTa He-
penKo SBASETCSH CMELLEHME NOHATUIN «CYBEPEHUTET» N «COBOKYMHOCTb CYBEPEH-
HbIX MPaB UM OTAESbHbIX NOHOMOYMIA rocygapcTea». Hanpumep, H. W. payes
yKa3blBaET, 4TO OCHOBY IOPUANYECKON KOHCTPYKLMW CYBEPEHUTETA COCTaBNSAIOT
cyBepeHHble npaBa?’. OObI4HO K CyBEPEHHbIM npaBaM OTHOCHAT NPaBO Ha CO3-
DaHne n n3MeHeHmne NPaBoBOro NOPSAKa; NPaBo 3akIlYeHN MeXAYHAPOAHbIX
[OroBOPOB; NMPaso U3MEHEHNSA rOCY4apPCTBEHHOIO YCTPOMCTBA; NPaso peLleHns
BOMNPOCOB BOWHbI 1 MUpa, 060POHbI 1 BEe30MacHOCTM CTpPaHbl; NpaBo onpe-
OEeNeHnsa Mep 1 CPeACTB NMPUHYXAEeHUS U HakasaHusa 1 T.M. COOTBETCTBEHHO
BO3HMKaET BOMPOC, AO/KHO I rOCYyAapCTBO BbIMOSIHATL BCE 3TN CYBEPEHHbLIE
npasa gas Toro, 4Tobbl CYUTATLCS CyBEPEHHBIM? BeayT N1 HEBLINONIHEHNE NN
nepegaya Kakoro-nnmbo M3 AaHHbIX CYBEPEHHbIX MPaB K OrPaAHNYEHMIO CyBepe-
HUTETa UM NPU3HAHMIO TOrO, YTO rOCYAapPCTBO He 06nafaeT cyBepeHnTeToM?

Paccyxpas Hapg BbllleHa3BaHHbIMU BONPOCaMU, NMPUXOAUM K BbIBOAY
O TOM, 4YTO rocyaapcTBo ob6nagaeT TeMU MOJSIHOMOYUSIMU, B KOTOPbIX AJ19 HEFO
€CTb He0OX04MMOCTb Ha TOM UM MHOM 3Tane pa3BuUTUSA 4SS PELLEHNS onpeae-
JIEHHbIX 33434 M OOCTUXEHUS uenen. 3Tn noaHOMouma obecneyunBaioTcs B 3a-
KOHOOaTenbCTBE. HO 3aKkpbIThI NepeYeHb CYBEPEHHbIX MPaBOMOYNIA YCTAHOBUTL
NPOCTO HEBO3MOXHO, MOTOMY 4TO OH MOCTOSIHHO M3MEHSAETCHA N MOXET Kak pac-
WMPATLCSH, Tak M CoKpaLLaTscs. B CBA3K C 3TUM rocyAapCTBEHHbIN CyBEPEHUTET
He ABNSeTCS COBOKYMHOCTbIO CyBEPEHHbIX MpaBg, a npegnonaraeTr popmMasibHO-
IOPUANYECKYIO BOBMOXHOCTh 06n1aganus atumm npasamm. CyBepeHHble npasa
HE COCTaBASIOT CYBEPEHUTETA, HO C HEM3BEXHOCTbLIO MM NpeanonaralTcs u
U3 Hero npowuctekatoT. Kak cnpaesennmeo otmedaeT A. A. Movcees, «cyBepe-
HUTET He npegonpeneneH CyLecTBOBaHUEM OonpeaefnieHHbIX rocyaapCTBEHHbIX
npas 1 He 3aBMCUT OT OCYLLECTBASEMbIX FTOCY4APCTBEHHOM BNACTbIO PYHKLNNA,
a 3aBMCUT OT cBOOOAblI rOCYAapcTBa Bo3nararb Ha cebsa nnan oTkasbliBaTbCs OT
TEX MU UHbIX NOIHOMO4YMI. CyBepeHUTET Kak KayeCTBO rocygapcrea umeet
OTHOLLEHVE K BOMPOCY CYLLEeCTBOBAHUS rOCyJapcTBa — HanM4us ero rnpaso-
CYOBEKTHOCTU, & FOCYAAPCTBEHHbIE MPaBa — K BONPOCY 06bemMa ero npaBocno-
COBHOCTU, BO3HUKLUEN MMEHHO B CBA3M C HAIMYMEM CyBepeHuTeTa»2°,

Y10 KacaeTcs OCHOBHbIX MPU3HAKOB CyBepeHuTeTa, TO K HAM cnenyeTt
OTHOCUTb BEPXOBEHCTBO, HE3aBUCUMOCTb N HEAE/IMMOCTb. BepxOBEHCTBO
M HE3aBUCUMOCTb Aal0T BOSMOXHOCTb rocyfapCTBy CaMOCTOATENIbHO Oonpe-

27 [payeB H. /. TocynapcTBEHHOE YCTPOWMCTBO U CYBEPEHUTET B COBPEMEHHOM MUpE:
Bonpockl Teopun 1 npakTukn: agToped. amc. ... 4. to. H. M., 2009. C. 10.

28 B yacTHocCTU, cT. 79 KoHcTtutyuum Poccuiickoin depepauum npegycmarprBaeT BO3-
MOXHOCTb y4yactusa Poccuiickoih degepaunm B MeXrocyaapCTBEHHbIX 00beANHEHUSIX 1 nepe-
[ayn MM 4acTu CBOMX MOSIHOMOYMIA B COOTBETCTBMU C MEXAYHAPOAHbIMM AOrOBOPaMm, eCcin
3TO He BfleYeT orpaHuyeHus npaB 1 cBOOOA YeNoBeka U rpaxgaHuHa n He NPOTUBOPEYUT
OCHOBaAM KOHCTUTYLMOHHOIro ctpos Poccuitickoin denepauvn. B cBa3M ¢ yka3aHHONM Bbille
TPakTOBKOM CyBEPEHUTETA BCTAET BOMNPOC, Y4TO NPOUCXOOMUT C CYBEPEHUTETOM B Clly4ae pea-
nm3aunm BOSMOXHOCTU, NPEAYCMOTPEHHOW AAHHOMN CTaTbEN.

2% MouceeB A.A. COOTHOLLEHNE cyBepeHuTeTa U HaarocynapcTBeHHOCTM B coBpe-
MEHHOM MeXOyHapOoOHOM npaBe (B KOHTeKcTe rnobannsauun): astoped. auc. ... a-pa opua.
Hayk. M., 2007. C. 16.
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DENATb HanpaBNEeHUS CBOEN BHYTPEHHEN U BHELWHEN NoAnTukn. MNpn atom,
kak otMmedan I [.TypBuY, BaXHO NOMHUTb, YTO «BHELLHNI CYBEPEHUTET rocy-
[apcTBa O3Ha4YaeT NULlb HE3aBMCUMOCTb OHOI0 rocyaapcTBa MO OTHOLLEHUIO
K APYroMy rocyaapcCTBY Xe, a BOBCE He HE3ABNCMMOCTb rOCYAapCTBEHHOM BOJIN
OT BCAKOro npasonopsaaka»°, ObnagaHne rocygapcTBOM CYBEPEHUTETOM He
npeanonaraeT MosHOWM BCEA03BONEHHOCTN rOCYAapCTBEHHOM BNAaCTH, He orpa-
HMYEHHOW NpaBOM, a 03Ha4YaeT cBOOOAY rocyaapcTBa AENCTBOBATL MO CBOEMY
YCMOTPEHUIO, HO B paMKax HaLUMOHaIbHOro 3akoHO4aTeNbLCTBA U MEXAYHapPo4-
HOro npaea.

Mo noBoOy TPeTbero CyLeCTBEHHOro npu3Haka cyBepeHmTeta — Hene-
NIMMOCTU — B nuTepaType cyllecTByeT cnop. CornacHo KnaccmM4eckon Teopumn
pasgenieHnsa cyBepeHuTeTa Mmexnay deaepaumenn n wtatammn® cyBepeHuteT
nenum. focygapcTBEHHbIN CyBEPEHUTET B ONpeaeneHHbIX A0NAX NPUHAONEXNT
n degepauun, n cybbekTam (Unm wTaram), KOTopble peanu3yoT ero CaMmocTo-
ATENbHO U HE3aBMCUMO Apyr oT gpyra. OgHako, Kak cnpaBennBo yTBepXxdaeT
1. 10. YepHsk, «30eCb HanMuo GakT OTOXAECTBNEHNS TaKMX MOHATUN, KaK “rocy-
JapCTBeHHas BNacTb”, “koMrneTeHumns”, “CoOBOKYNMHOCTb Npas”, “cyMmmMa MoJsiHO-
MouMin”, “npegMeT BeAeHUs” ¢ NOHATUEM “rocy0apCTBEHHbI CyBEPEHUTET »32,
CyBepeHUTeT eanH, OH MO0 eCTb, MO0 ero HeT, a NOJIHOMOYMS, KOMNETEHLNS,
npaBa U 06A3aHHOCTU AEMMbI, «MOTYT OblTb OOJbLLUE WU MEHbLLE B CBOEN
COBOKYIMHOCTWN, MOTYT YBENMYMBATLCSA UM YMEHbLUATbCA»32, B CBA3N C 9TUM
NnpeacTaBngeTcs MHTEPECHbIM B3rNs4 CTOPOHHMKA CUHTETUYECKON TeOpUn
rocynapcTBeHHOro cysepeHuteTa A. A. AuleHKo, KOTOPbIN nucan, Y4To «CyBe-
PEHUTET HE NPUHAONEXUT HU KONINEKTUBHOMY FrOCYAapCTBY, HU rocyaapcTBam
COEOMHUBLUMMCS, @ TOMY 1 APYrMM Kaxaomy B ero chepe»34. OgHako He no 4ya-
CTSIM, KakK B KJTAaCCMYECKOMN TEOPUM, MOCKOJIbKY «CYyBEPEHUTET, KaK BEPXOBEHCTBO
M lopuandeckas rnoaHoTa BAacTu N0 CaMOMYy CBOEMY MOHATUIO HE MOXET ObiTb
nennm», a COBMECTHO, TaK Kak MX COBMECTHOE OEeNCTBME U «MPUBOANT K XKU3-
HEHHOMY CMHTE3Y... COCTaBNSAOLWEMY TO, YTO HAa3bIBAETCH CYBEPEHUTETOM»S,

Ha Haw B3rnsag, CyBEPEHUTET Kak BaXKHENLLINA N HEOTbEMJIEMBIN MPU3HAK
rocygapcTtea Hegenrm no camor CBOen Npmpoae 1 CylHOCTM. OTO He Konunye-
CTBEHHas, a KayeCTBEHHas xapakTepucTuka. Ecnu cyBepeHnTeT n MOXHO nepe-
0aTb, TO TOJIbKO MNOJIHOCTbIO, HO HE YaCTUYHO. Hanpumep, B ciydyae BXOXAEHUS
O[HOro rocyaapcTBa B COCTaB APyroro (gaxe B kayecTBe cybbekTa penepaumm)
OHO MOJIHOCTbIO TEpPSeT cBOM cyBepeHnTeT. OO0 3TOM CBUAOETENLCTBYET U MNpak-
Trka KoHctutyumoHHoro Cyna Poccuiickon Pepnepaunn. Tak, B cT. 61 KOHCTU-

30 'ypeuy I. []. BBepgeHue B 00LLYIO TEOPUIO MeXAyHapoaHOro npasa. KoHCnekT nekumi.
C.63.

8! PogoHayanbHUKamMu 3To Teopun Obinu A.FamunbTtoH, . Oxen, 0. MeaoncoH,
A.Tokkeunb u I Banu, (Bantu).

32 YepHsik J1. KO. OCHOBHble Teopun rocyaapcTBeHHoro cyBepeHuTeTa. URL: http://www.
law.edu.ru/doc/document.asp?docid=1229739 (nata obpaweHus: 01.01.2016).

33 EHrmnbapsiH P.B., TageBocsiH 3. B. O HEKOTOPbIX OUCKYCCUOHHbIX TEOPETUKO-METO-
[ONOrMYecknx BONpocax Kypca KOHCTUTYLIMOHHOro npasa (Yutas HOBENLYIO y4ebHylo nuTte-
patypy) // locynapcteo 1 npaso. 2001. N2 1. C. 14.

3 duieHko A. A. Teopusa depepannama. OnblT CUHTETUYECKON Teopuun npasa
n rocypapctia. lOpbeB, 1912. C. 272.

3 Tam xe. C.276.
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Tyummn Pecnybnukun TatapctaH 1992 r. ocob60 nogyepkvBanacb MexayHapoaHas
npaBocybObeKTHOCTb pecnybnukn: «Pecnybnuka TatapcTtaH — CyBepeHHoe
rocyoapcTBO, CYObEKT MEXAYyHapPOAHOro npaea, accoumMmpoBaHHoe ¢ Poccuii-
ckon depepauuvenn — Poccuent Ha ocHoBe [Joroeopa O B3aUMHOM Aenernpo-
BaHMUM NOJIHOMOYMIA U NpeaMeToB BeaeHus»%, Bonee Toro, kak roBOpPUIOChH
B cT. 62 KoHcTuTyuumn Pecnybnukn TaTapcTtaH, «Pecnybnuka TatapcTtaH BCTy-
naeT B OTHOLUEHUS C OPYrMMu rocygapcreamm, 3aksyaeT MexayHaponHble
[OroBopbl, 06MeHnBaeTcs AUNIoOMaTUYeCKMMM, KOHCYIbCKUMN, TOPTrOBbIMI
M MHbIMW NpPeacTaBUTENSIMU, YHaCTBYET B AEATENbHOCTU MeXAyHapoaHbIX Op-
raHM3auuin, pykoBOACTBYSICb MPUHLIMNAMM MeXAyHapoaHoro npaesa»’. [JaHHble
NOJIOXeHUs NPAMOo npoTmBopednnn KoHctutyumm PP 1993 r., a Takke HopmMam
MeXayHapoaHOro npaea, KOTOPOe He HageNseT cocTaBHble YyacTn denepartumB-
HOro rocygapcTBa NPaBOCYObLEKTHOCTLIO U CyBEPEHUTETOM. B Utore takoro
poAa NoAoXeHUs1, COAEPXKABLUNECS B KOHCTUTYLMAX HEKOTOPbIX HALMOHANbHbIX
pecnybnuk Poccuinckon depepaummn, 6611 oTMEHEHbI KOHCTUTYLIMOHHbIM
Cynowm Poccuiickoin degepaumn. B yactHocTr, B [NOCTAaHOBNEHUN OT 7 UIOHSA
2000 r. N2 10-1N KoHcTuTyumoHHbI Cya, ykasas, YTO «CyBEPEHUTET, MO CMbICIY
cT.3, 4, 5, 67 n 79 KoHctutyummn Poccuiickoin @epepauumn, npeanonaraeT Bep-
XOBEHCTBO, HE3AaBUCHMMOCTb U CaAMOCTOSATEJIbHOCTb FOCY4AapPCTBEHHOM BACTH,
MONIHOTY 3aKOHO4ATENIbHOW, NCNONHUTENBHOM 1 cyaebHOM BnacTn rocyoapcraa
Ha ero TepPpUTOPUN N HE3ABUCUMOCTb B MeXAyHapoaHOM OOLeHnn u npen-
cTaBnseT cobo HeobXoaMMbIA Ka4eCTBEHHbIN npuaHak Poccuinckon depne-
paummn Kak rocygapcrea, XxapakTepusylowmin ee KOHCTUTYLNOHHO-NPaBOBOM
CTaTyC; HOCUTENEM CyBepeHnTeTa u eMHCTBEHHBIM NCTOYHMKOM BriacTun B Poc-
cuiickonn depepaunm 9BNgeTCcs ee MHOroHaumMoHanbHbl Hapoa; KoHCTUTyumsa
Poccuiickorn degepauym He oonyckaeT kakoro-nmbo MHOro HOCUTENS CcyBepe-
HUTETa M UCTOYHKMKA BNACTU, MOMUMO MHOrFOHaUMOHaNbLHOrO Hapoga Poccun,
M, CregoBarefibHO, He npeanonaraeT Kakoro-ambo MHOro rocynapCTBEHHOro
cyBepeHuTeTa, NOMUMO cyBepeHuTeTa Poccuinckon Pepepaunm»32. Mexonn
13 TOro 4YTO cyBepeHuTeT Poccuinckonn degepaumnm NCKIIOYAET CYLLLECTBOBAHNE
OBYX YPOBHEW CyBEPEHHbIX BlacTeW, HAXOAALWMXCS B AUHON cucTeMe rocyaap-
CTBEHHOW BNnacTu, KOTopble 0b6nananm 6bl BEPXOBEHCTBOM U HE3ABMCUMOCTbIO,
T.€. HE OONyCKaeT CyBepeHuTeTa HM pecnybiimK, HU UHbIX CyObekToB Poccuin-
ckon Pepepaunm, KOHCTUTYUMOHHBIM Cya, Npuwen K BbIBOAY, YTO pecnybnmkm
B cocTtaBe Poccuiickon Denepaumu, Kak u apyrme cyobektbl Poccuiickon de-
Jepaunn, ctatyca CyBeEpPEHHOIro rocygapcrBa He MMEIOT U PELUUTb 3TOT BOMPOC
MHa4ye B CBOMX KOHCTUTYLMSX HE MOryT, a NOTOMY HE BrMpaBe HadeNnTb cebs
CBOWICTBaMN CYBEPEHHOIO rocygapcTBa — Aaxe rnpu ycaoBum, 4To UX CyBepe-
HUTET Npu3HaBancs Obl OrpaHNYEHHbIM.

3 LunT. no: CepryHuH A. A. CyBepeHUTET: 3BOJIOLMNS KOHLLeNTa.

57 Tam xe.

%8 MoctaHoBneHne KoHctutyumoHHoro Cyoa P®D ot 7 uioHa 2000 r. N2 10- «[Mo peny
O NPOBEPKE KOHCTUTYLMOHHOCTU OTAENbHbIX NONOXeHUA KoHCcTuTyumn Pecnybnuku Antan
n depepanscHoro 3akoHa “O6 ob6LMX NPUHUMNAX OpraHn3aumm 3akoHodaTesNbHbIX (MpeacTa-
BUTENbHbBIX) M UCNOJIHUTENbHbLIX OPraHOB FrOCYApPCTBEHHOW BNacTn cyobekToB Poccuiickom
depepaumn”». URL: http://base.consultant.ru/cons/cgi/online.cgi?req=doc;base=LAW;n=2
7571;fld=134;dst=1000000001,0;rnd=0.0777847149875015 (nata obpaweHus: 02.03.2016).
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Takum 06pa3omM, HECMOTPS Ha pas3Hble MHTEPNPeTaLUnmn NOHATUS «CyBe-
PEHUTET», OH ABNSETCH KAa4eCTBEHHOW XapakTepucTmkon rocymapcrtea. CyBe-
PEHUTET MPOSBAETCA B BEPXOBEHCTBE BlACTWM BHYTPU rocygapcrtea M Hesa-
BMCUMOCTU BOBHe. CyBepeHUTeT eanH, NOCKOJIbKY Ha OOHOW TeppUTOPUN He
cyuiecTByeT 60siee OAHOro CaMOCTOATENIbHOrO rocyaapcTBa; CyBEPEHUTET He-
0eNM 1 He 0TYYXXOaeTCs, Tak Kak OT4yXXAeHNe cyBepeHnTeTa ¢ HeM30eXXHOCTbIO
BJlie4yeT nc4ye3HoBeHue camoro rocynapcrtea. CyBepeHUTeT — He COBOKYIMHOCTb
MOJIHOMOYU, a YHMKaANbHOE CBOWCTBO roCydapcTBa, HE camMa BNnacTb, a NpaBo
Ha BNacTb. [py 3TOM «CyBepeHUTET NPUHAONEXUT rocyaapcTBy B LESIOM Kak
eaVHOMY NoNMTUYeckoMy obpasoBaHmio»*°, foBopnTb 06 aBCONOTHOCTU CyBe-
peHnTeTa B COBPEMEHHbIX YCIOBUSIX B3aMMO3aBMCUMOCTU rOCYAapCTB He npef-
cTaBnsieTcsa BO3MOXHbIM. OTHOCUTENbHOCTbL CyBepeHuTeTa o0ycrioBneHa ero
3aBMCMMOCTbBIO OT UICTOPUYECKOIO N COLUMOKYNIbTYPHOIo KOHTekcTa. OrpaHuyeH-
HOCTb MPOSIBASIETCS B TOM, YTO B Pa3Hble 30X Mbl MOXEM OOHAPYXUTb pa3Hble
orpaHuyYMTeNM rocynapcTBEHHOro cyesepeHuTeTa: bor, LlepkoBb, npaBonops-
OOK, MeXayHapoaHoe npaso, NpaBa YenoBeka, HaarocyaapCTBEeHHbIE MHCTU-
TyTbl. CoaepxaHue cyBepeHuTeTa onpenensaeTca B3aMmMoo0OyCioBNEeHHOCTbIO
C MHBbIMW COLMaNbHO-NPaBOBbIMU SIBIEHUSIMU, C OOLLECTBOM U OOHOBNSETCSH
B KaXkAyl0 HOBYIO 3MOXY, B YEM MPOSABNAETCH ero KOHBEHLMOHAIbHOCTb.

Tenepb paccMOTpPUM, Kakne TpaHchopmMauum rocyaapcTBEHHOro cyBepe-
HUTETa MOXHO HabnogaTte B anoxy rmobanusaumn. B Hay4HbIX MCCea0BaHUAX
4acTo BCTPEYaloTCHA CYXAEHMS O TOM, YTO B YCNOBUSAX robanvsaumm cyBepeHn-
TET rocyapcTBa NOSIHOCTbIO Ce0st U3XKMBAET, YTO rMobanmM3aLnoHHbIE MPOLLECCHI,
npoTekalLlme B pa3Hoobpa3Hbix chepax GyHKLMOHMPOBAHWS rOCy0apcTBa, He-
COBMECTWMbI C MPOLLECCOM CyBEPEeHU3aLnM rocyaapcTs, a NPoLecc NoCTeneH-
HOrO «pPa3MbIBaHUS» FOCYAAPCTBEHHOI0 CyBepeHnTeTa — NPoLLecC 0ObEKTUBHLIN
M MPOrPeCcCUBHbIN, COOTBETCTBYIOLLIWIA COBPEMEHHBIM peannam*®, YyeHble, npu-
0epXnBalwLLMecs ykazaHHOW TOUYKM 3PEHUs, UCX0OAT U3 TOro, 4To rnodannsaums
npencrtaBnsgeT cobon nepexoq oT «ro66CcnaHCcKon» Moaen B3aMMOOTHOLLEHUA
Mexay rocymapcTBamum, Npecnenyownmy CBOM HauuoHasbHble MHTEPECHI, Ye-
pes atan «00beANHEHHbIX HaLUNi» K HOBOMY MUPOBOMY NOpsaKy, MOAENN KOTO-
pPOro NPOCTUPAOTCHA OT aHAPXNK K KOCMOMOJIMTUYECKON AEMOKPaTUN.

YKa3aHHble Bbllle NpeacTaBieHns 0 BAUSHUK rnobannsaumm Ha cyBe-
peHnTeT rocygapcTBa ocrnapuBaeT pag OPYrnX YY4EeHbIX, HACTanBaoLWKMX Ha
TOM, 4YTO pasBuUTME rmobannsaumm He BeAeT K OrpaHUYeHnIo HaUuMoHalbHOro
cyBepeHuteta*. Mo mHeHuto B. C. HepcecsHua, «B KOHTEKCTE COBPEMEHHbIX

39 TepexoB K. M. TocynapCTBEHHbIN CyBEPEHUTET rocyaapcTB — 4fieHoB EBponeiickoro
Coto3a B cBeTe npoekTta KoHctutyuum EC // Poccuinickoe npaBoBeaeHne: TpnubyHa Mosioaoro
ydeHoro: ¢6. ctarteli / oTB. pef. B. A. YTkuH. Tomck, 2007. Bein. 7. C.46-48.

40 Cwm., Hanp.: Guehenno J. The End of the Nation State. University Of Minnesota Press,
2000; Ohmae K. The End of the Nation State. New York, 1996; Held D., McGrew A., Goldblatt D.,
Perraton J. Global Transformations: Politics, Economics and Culture. New York, 1999, etc.

4 Cwm., Hanp.: Anand R. International Law and the Developing Countries. N. Delhi, 1986;
Sassen S. Losing control? Sovereignty in an age of globalization. Library of Congress, Columbia
University Press, 1996; SopbkuH B. Anonorusa Bectdanbckon cuctemMsl // Poccus B rnobanbHom
nonutuke. T. 2. 2005. N2 5. 2005; JlykaLuyk Y. M. Tobanusauus, rocynapcrseo, npaso, XXI Bek.
M., 2000; HepcecsHy B. C. MNpouecchbl yHMBEpPCann3auuy npasa U rocygapcrs B rnobanmsu-
pyowemcs mupe // Tocynapcteo 1 npaso. 2005. N2 5.
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VMHTErpaLnoOHHbIX MPOLLECCOB HAONAATCA TEHAEHUMN K YTBEPXKAEHMIO NMPUO-
puTeTa eCTECTBEHHbIX NPAaB YeN0BeKa nepen rocyaapcTtBOM M ero no3nTue-
HO-MPaBOBbLIMN aKTaMW BHYTPW CTPaHbl N K YCUJIEHNIO HAArocynapCTBEHHbIX
Hayasn... B MeXrocyaapCTBEeHHbIX OTHOLUeHUsAX»*2, B pycne nubeptapHO-topu-
OMYECKON KOHUENLMY Takas CUTyauus MHTEPNPETMPYETCS HE KaK «KanuTynaums
rocynapcrtea M NoO3UTUBHOMO Npaea nepen eCTeCTBEHHbIM MNPaBOM U HE Kak
OrpaHMyYeHVe rocygapCTBEHHOIO CyBepeHMTETa B NOJIb3y HAArOCYOAPCTBEH-
HbIX CTPYKTYP, a Kak MOUCKM PasyMHOro KOMMpPoOMMcca Mexay eCTeCTBEHHbIM
npaBoM W rocygapcTBOM (C €ro NO3UTUBHLIM NMpaBoM) Ha 06LLENPaBOBOM
OCHOBE NpuHuMna dopmanbHOro paBeHCTBa B YCIOBUAX HAMETMBLLErOCH
nepexoga OT MPexXHen CUA0BOM KOHLUENUUU FrOCYAAapPCTBEHHOIO CyBEpEHUTE-
Ta K COBPEMEHHOI NPaBOBOV KOHUEMNUNM FOCYOAPCTBEHHOIO CyBEPEHUTETA.
B aTom cmbicne nobpoBosibHasa nepenada rocygapcreamm (C cobnogeHnem
TpeboBaHU NpuHLUMNA NX GOPMabHOro paBeHCTBA Kak CyObekToB MeXayHa-
pOOHOro NpaBa) B COOTBETCTBUM C MEXAYHAPOAHBIMY OFOBOPAMU YaCTU CBOUX
NPaBoOMOYUNIA MEXIoCcydapCTBEHHbIM 00beaNHEHNAM N CTPYKTypaM O3HadaeT
HEe OrpaHuyeHne CYBEPEHUTETA, a NLWb OAHY M3 afekBaTHbIX U HaAexalnx
GOPM OCYLLECTBNEHUSA UMM CBOUX MPAaBOMOYUIA B PaMKax NPaBOBON KOHLLENU N
rocyoapCTBEHHOro cyBepeHuTeTa»*,

MbiTassCb ONPOBEPrHYTb PACAPOCTPAHEHHbIE B 3anMagHOn nutepaTtype
B3N Abl O HECOBMECTMMOCTU CyBEPEHUTETA FOCYAAPCTBA U MEXOYHAapOOHOrO
npasa*, npopeccop W. WM. Jlykalluyk paccyxaan cnenyoowmm obpasom: «CBoei
CYBEPEHHOWN BNacCTblO rocyaapcTea co3[aloT MeXAyHapoaHoe npaso u obe-
crneymBatloT ero peanmsauunto. Co cBoen CTOPOHbI, MEXAYHApPOAHOE NPaBo
CNYXUT rapaHTMen cyBepeHuTeTa. Tak Xe kak cBo6oaa YyenoBeka MOXET ObiTb
obecneyeHa TOIbKO B pamMKax rnpaea, Tak 1 CyBEPEHUTET MOXET ObITb peasibHbIM
051 BCEX rOCyOapcCTB JIMLb B YCOBUSAX MEXAYyHapOoaHOro rnpasonopsaka»*°,
Mpodeccop nogsepran COMHEHUIO U CTOJIb PACAPOCTPAHEHHOE B COBPEMEH-
HOWM nMnTepaType BbiCKa3biBaHME O TOM, YTO CYBEPEHUTET rocynapcrea ecnu
M HE NUKBUONPYETCSH, TO CYLLECTBEHHO OrpaHU4YMBaeTCs MeXayHapoaHbIMU
opraHm3aumsamMu, oCobeHHO HagHauMoHaNbHbIMU. Y4YeHbIN nonaran, 4To «ro-
cyfapcTBa He nepenalwT OpraHM3auusM CyBepeHHble NpaBa, a HadensT Ux
onpeneneHHbIMM NOJSIHOMOUYUSMN... Bonee TOYHO ObINIO Obl AaXe roBOPUTb HEe
0 nepepgaye Takoro poga noJIHOMOYKUIA, a O nepeaade UX OCYLLECTBNEHUSA»*S,
Mpodeccop 0. A. TMXoMnMpoB Ha3bIBAET 3TO «HOBOM MEPOI CaMOCTOATENbHO-
CTW rocynapcTe»*. [lenernpys 4acTb CBOMUX NOSTHOMOYNI MEXAYHAPOAHbIM Op-

42 HepcecsHu B. C. MNpouecchl yHMBepcanuaaumm npaea 1 rocyaapcTts B rnobanmsnpy-
lowemcs mupe. C.46.

4 Tam xe.

44 Tlo mHeHuto . Kenb3eHa, «rocynapcTsea, HecyLme o693aHHOCTM N0 MeXAyHapoaHOMY
npasy, yXe B CUJTy 3TOr0 He ABASTCS cyBepeHHbIMU» (American Journal of International Law.
1950. N 1. P. 276). AmepukaHckuii topuct M. xxeHuc yteepxaaeT: «CyBepeHUTET N MeXayHa-
poAHOE NpaBo IBHO aHTArOHUCTUYHbLI» (Janis M. An Introduction to International Law. Boston,
1993. P.151).

4 Jlykawyk Y. M. Thobanusaums, rocyaapcTteo, npaeo, XXI sek. M., 2000. C. 141.

46 Tam xe.

47 Tuxomupos KO. A. TIpaBoBOI CyBePEHUTET: chepbl M rapaHTum // XKypHan poCCUNCKOro
npasa. 2013. N2 3 (195). C.5.
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raHN3aunsM 1 MHbIM HAArocygapCTBEHHBIM MHCTUTYTaM, rocygapcTBO BMECTE
C 9TUM MOJIy4aeT BO3MOXHOCTb Y4aCTBOBaTb B 0OCY>XAEHMM NPOEKTOB PELLEHMNI
MEXroCyaapCTBEHHbIX 00bEeAMHEHUN, BHOCUTb NPEeasOXEeHNS, y4aCcTBOBATb
B MPUHSATUN PELLUEHUIA, MOIb30BAHNSA Pa3NINYHBIMU NMPENMYLLLECTBAMMN YJIEHCTBA
B JAHHOW OpraHm3auumn, a Takxke noJjiyyaTb NPaBOBYIO 3ALUUTY HAUMOHANbHbIX
nHTEpecoB. «Bce aTo ykpennaeT rapaHTMn NpaBoBOro cysepeHuteTa»*. Mo-
XOXero MHeHus npugepxmsanca n H. A. YwakoB, oTMe4ast, 4To «yCTaHOBJIEHME
MeXOYHapOaHbIM MPAaBOM OPUANYECKNX NPeaenoB cBOOOAbI BHELUHEMOMN-
TUYECKUX OENCTBUN rocyoapcCTB €CTb HE OrpaHNYeHne CyBEPEHUTETA, a, Ha-
060poT, yTBEPXAEHME FOCYNAPCTBEHHOW HE3ABUCMMOCTUN B MEXAYHAPOAHbIX
OTHOLLUEHUAX»*,

Ha Haw B3rnsaa, npy 4o0OpOBOILHOM Nepenayve rocyaapCTBOM YacTu CBOUX
NOJTHOMO4YUIA MeXAYHAaPOAHbIM OpraHu3aunsamM Unn HanrocyaapCTBEHHbIM
opraHam Mbl Habngaem ogHy n3 GopM peannsaumm cyBepeHuTeTa. JaHHyo
NO3MLNI0 MOXHO 0OBOCHOBATb C MOMOLLbIO MOHATUS MEXAYHapPOaHOW NpaBo-
CcyObekTHOCTK. [loa MexayHapoaoHOM NMpPaBOCYyObEKTHOCTLIO Yalle BCero no-
HUMaEeTCH «lopuanyeckas CnocoOHOCTb NMua ObiTb CYOBLEKTOM MEXAYHAPOL-
Horo npaea. CoaepxaHue MexayHapoaHoM NpaBoCyObeEKTHOCTM 00pasyoT
OCHOBHble NMpaBa 1 0653aHHOCTM TakOro CyObekTa, BbiTEKAOLNE N3 MEXAY-
HapOAHO-NPaBOBbIX HOPM. CyLLEeCTBYIOT ABE KaTeropum CybbekToB MexayHa-
POAHOro NpaBa: NepBUYHbIE (CYBEPEHHbIE) N MPON3BOAHbLIE (HECYBEPEHHbIE)»%C,
MepBUYHbIE CYOBEKTLI MEXAYHAPOAHOro npaea (rocymapcrtea), 6narogaps
HaMNYUIO Y HUX FOCYOAPCTBEHHOIO CyBEPEHUTETA, ABAAIOTCA obnagarensamm
MeXAyHapoaHO-NpaBoBbLIX NpPaB U 0693aHHOCTeNn. CyBepeHUTET JaeT UM BOS3-
MO>XHOCTb HE3ABUCKMO OT UHbIX CYObEKTOB MeXAYyHapoaHOro npasa caMmoCcTo-
ATENIbHO Yy4aCTBOBaTb B MEXAYHAPOAHbIX OTHOLLEHUSX. «He CyLeCcTByeT HOpM,
HaZeNsaLWmMx NPaBoCyObLEKTHOCTBIO NEPBUYHbBIE CYObEKTbI MEXAYHAPOAHOro
npaBa; MMeKTCS NNLb HOPMbI, MOATBEPXAAOLWME HAMYNE Y HUX MPABOCYOb-
€KTHOCTU C MOMeHTa obpasoBaHusa»>",

HecyBepeHHble CyObeKTbI MEXAYHAPOAHOro nNpasa, KOTOPbIMU ABASIOTCS,
HanpumMep, MexayHapogHble OpraHn3aumn, HaaensiTCs NPaBOCYObEKTHOCTbLIO
NepBUYHbIMUM CYObEKTAMKN MEXAYHAPOLAHOIr0O NpaBa, CoaepXaHne KOTopor Npo-
MUCbIBAETCS B yYpPEAUTENbHbIX JOKYMEHTAaX HECYBEPEHHbIX CYObEKTOB. VHbIMK
crnoBamMu, NPaBoOCYOBBLEKTHOCTb NMPOU3BOAHbLIX CYObEKTOB MEXAYHAPOAHOro
npaea sBASETCS OrpPpaHNYEHHOW, 0OYCNOBMEHHOV NPU3HAHVUEM MEPBUYHBLIMU
cybbekTamum. Takum o06pas3omM, MMEHHO BOJISI MEPBUYHBLIX CYOHLEKTOB MEXAyHa-
pOOHOro npaea, T.€. CyBEPEHHbIX rOCYAapCcTB, onpenensetr o6bem 1 coaep-
XaHue npaBoCyObLEKTHOCTU MPOMU3BOAHbLIX CYyObEKTOB.

Mpn 3TOM HEOOBXOANMO NOAYEPKHYTb PA3HULYY MEXAY MOHATUAMMU «MeX-
OyHapoaHas npaBoCYyObLEKTHOCTb» N «CyBEPEHUTET». MexayHapoaHas npaBo-
CYOBbEKTHOCTb, SIBASASICb OCOOEHHBLIM IOPUONYECKUM CBOMCTBOM, NpPeacTaBnseT

4 Tam xe. C. 8.

4 Yinakos H. A. CyBepeHUTEeT B COBPEMEHHOM MeXayHapoaHom npaee. M., 1963. C. 76.

50 Buprokos 1. H. MexayHapogHoe npaBo: y4eb. nocobue. M., 1998. URL: http://ex-
jure.ru/law/news.php?newsid=1138 (parta o6paweHunsa: 30.12.2015).

51 Tam xe.
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co0b0li Ka4eCTBEHHYIO MEPY XapaKTePUCTUKM CyObekTa, a UMEHHO COBOKYMHOCTb
npae 1 ob6g3aHHOCTeN cybbekTa. CyBepeHUTET Xe, kak OblNIo MoAYEPKHYTO
BbllLEe, HE NpeacTaBAsgeT cobom COBOKYNMHOCTb NpaB U 0693aHHOCTEN, a ABNa-
€TCH KAYEeCTBEHHOW XapakTepucTmMKonm rocygapcTtea, npeanonarawouwen ¢gop-
MaslbHO-OPUANYECKYID BO3MOXHOCTbL 00N1aaaTb CyBEPEHHbIMU NpaBaMu, B TOM
yucne MexayHapoaHOM NpaBoCyObeKTHOCTLIO. B CBSA3M C 3TUM CyBEPEHUTET
SIBNSI€TCA OCHOBAHMEM MeXAyHapOaHOM NpaBoCyObLEKTHOCTN roCyaapcCTB.

BcnencTteue pasButus rnobanuaaumu B CBA3U C AEATENbHOCTbIO Haa-
HaUVOHAaJIbHbIX MHCTUTYTOB MPOUCXOOUT nNpeobpasoBaHMEe COAEPXaHUSA rocy-
0APCTBEHHOIO CyBEpPEHUTETA B CTOPOHY OCnabneHns HauMoHanbHOM lopuc-
OVKUMKW Haa cOOCTBEHHOW TeppuUTopuen, noTepun 3KCKIIO3UBHOIO KOHTPOJS
HaJ, HaLMOHaNbHOW NPaBOBO CUCTEMOWN, Nepeaaydm MexayHapoaHbIM OpraHam
MOJIHOMOYMIA Ha OCYLLECTBIEHME PYHKUWIM npaBoCcygms No BONpocaMm, paHee
OTHOCUMbIM K UCKTIOYNUTENBHON KOMMNETEHUNN HAaUMOHaIbHbIX FOCYy0apCTB.
OpHako, nepepaBas 4acTb CBOMX MOSIHOMOYMA HA HAArOCYOAPCTBEHHbLIN YPO-
BEHb B LLENSX BbIMOJHEHUS CTPOro onpenesieHHblX 3agay, rocygapctBo TEM
caMbIiM peanuayeT CBOW CyBepeHuTeT. HaarocynapCTBEHHOCTL 0OyCcnoBieHa
OCHOBHbIM MPUHLUUMNOM MEeXAYyHapOoaHOro rnpasa — MNPUHLKUMNOM CYBEPEHHOIO
paBeHCTBA rocyaapcTe. HaarocynapcTBEHHbIE OpraHbl He 061a4al0T NnpaBamMu,
XapakTepHbIMU OJ151 TOCYAAaPCTBEHHOIO CyBEPEHUTETA MO MPUUYMHE Pasinyums
npupoabl HAArocyoapCTBEHHOM BNACTU (BTOPUYHbIN CYObEKT MEXAYyHapOaHOro
npaea) 1 BNacTu rocygapctea (MepBUYHbIA CyObeKT MeXayHapoaHOro npasa).
HaarocynapCTBeHHbIE OpraHbl OCYLWECTBASIOT BACTb, MPOU3BOAHYIO OT BNacTu
CYBEPEHHOW, HE PABHO3HAYHYIO BNACTU FOCYAAPCTBEHHOM.

Takum 06pa3oM, «roCyJapCTBEHHbIVI CYBEPEHUTET» — 3TO CJ/IOXHOE MO-
HATUE, KOTOPOE N3Ha4YaibHO BO3HUKIIO KaK IBIEHNE NONUTUYECKOE, 3aTEM NPU-
0obpeno 4yepThl ABNIEHMS NPaBOBOrO.

[ocygapCTBEHHOMY CYBEPEHUTETY, TaK 40JIr0 BbICTYNaBLIEMY MMaBHENLLUM
OOCTUXEHNEM U MHCTUTYTOM BecTdanbCckol cuctemsbl, B yCIOBUSX rnobdanu-
3auMKn ONMMNOHMPYET MHOXECTBO MHbIX Y4aCTHMKOB MeXAYHapPOL4HbIX OTHOLLEHWUI
(HagrocyoapCTBEHHbIE MHCTUTYThI, PErMMOHANIbHbIE COKO3bl, MEXAYHAPO4HbIE
opraHusaummn, TpaHCHauUVoHalbHble Koprnopaumnmn). focyaapCTBEHHbIN CyBe-
PEHUTET B NMOCTKAACCUYECKYI0 3MOXy OCMapuBaeTCa M KOHLENTYyanbHO, U Ha
npakTuke. o NOBOAY €ro coaepXaHus yxxe He MOXET OblTb ANHCTBEHHO Mnpa-
BWJIbHOTO MHEHUS. ITO OObACHAETCS TEM, YTO C TEHEHNEM BPEMEHMN MEHAETCS
cuctemMa pakToOpOB, BAMSIOLLMX HA CYBEPEHUTET, YTO MPUBOAUT K Npeodbpaso-
BaHMIO CaMOro cyBepeHuteTa. [0CyfapCTBEHHbIN CYBEPEHUTET UCTOPUYECKM
M COUMOKYNbTYPHO KOHTEKCTYaNeH.

B 3aknoyeHmne xotenocb 6bl NpMBECTU UMTaTy GPaAHLY3CKOro topucTa
A.3cCcMeHa, KOTOpbI cHnTasn, 4TO CyBEPEHUTET KOPEHUTCH B OOLLECTBEHHOM
MHEHUK, NpeacTaBnsioweM cobor NepBoHaYabHYyO N HEOOXOANMYIO MONTKU-
YEeCKYI0 Cuny, a lopUANYECKN CYBEPEHUTET 3aKPENEH B 3akoHax. «Mexay obLe-
CTBEHHbIM MHEHMEM, COCTABASOLWMM NOANTUYECKNI CYBEPEHUTET, N lOpUanye-
CKNUM CyBepPEeHUTETOM, — nucan A. 9CMeH, — MOryT BO3HMKaTb HECOOTBETCTBUS,
Torga oOLWEeCTBEHHOE MHEHME MOXET MO0 JOXOAUTb A0 3aKOHHOIO CyBEpEeHa
MMwb B GOPME NMOYTUTENBHbLIX XOAATaANCTB, MO0 PeLInTENbHO 3asBUTb Ce0s
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B ¢dopme ByHTa 1 pesonounm. B aTom cnyyae nmeeT MECTO HEAOCTATOK rap-
MOHUK Mexay dakToOM M npaBom»°2, HanpoTue, yCTaHaBNMBaTb OPUONYECKNN
CyBEPEHUTET TaM, rae 0O0bEKTMBHO BbISIBNASIETCS CYBEPEHUTET NOANTUYECKUNA,
«3HA4YUT, BOCCTAHOBUTb NAPMOHUIO, NEePEBECTU, HACKOJILKO 3TO BO3MOXHO, He-
n306exHbI GpakT B npaBo. MNMpu3HaTb, OpraHnM3oBaTh U yBaXxaTb HALUMOHASbHbIN
CYBEPEHUTET — 3TO 3HAYUT AaTb OOWECTBEHHOMY MHEHUIO, 3TON BbICLUEN
cune, TOYHOE BblpaxeHue, pPUaNYeckoe BblpaxXeHne, 3aKOHHbIN aBTOPUTET»5S,
Taknum 06pa3om, Mbl MPUXOAMM K BbIBOAY, HTO NMOHATUE CyBEPEHUTETA BKIIIOHAET
B cebs 1 NpaBoOBYO KOMMYHMKauuo. MNMpaBoBas KOMMYHUKALNS B KOHTEKCTE
CyBepeHuTeTa NposBALETCS B [BYX acrnekTax: BHYyTPEeHHEM (nerntuMHas nes-
TEeNbHOCTb BAACTU BHYTPWU rocygapcTBa B COOTBETCTBUN C HALMOHAbHbIM
M MeXOyHapOAHbIM NPaBOM) U BHELLHEM (BHELLUHENONUTUYeCcKasa OesaTelbHOCTb
B COOTBETCTBUM C MEXAYHAPOAHbLIM MPaBOM) U Npepnonaraet o0yCnoBAEH-
HOCTb CyBepeHuTeTa oOLWEeCTBEHHBIM MHEHUEM, @ TakKXe MeXAyHapOOHbIM
NPU3HaAHUEM. ITO BHYTPEHHEE N BHELLHEE NMPAaBOBOE OOLLLEHME ABASIETCS HEOO-
X0OMMbIM CBOMCTBOM CYBEPEHUTETA MPaBOBOro rocygapcrea. B nocTknaccuye-
CKYIO 3MOXy CTAHOBUTCS BO3MOXHbIM FrOBOPUTL O HOBOM, NPaBOBOM BOCMPUATUN
CYBEPEHNTETA, O ero PaCCMOTPEHUN HE OOBLEKTHO, OTBAIEYEHHO OT YHACTHUKOB
NpPaBOBOM KOMMYHMKaLMK, & CYyOBbEKTHO, C Y4ETOM BO3MOXHOCTU peanusaumu
C NOMOLLbIO CyBEPEHNTETA HE TOJILKO MNpaB rocyaapcTsa, HO U Npas JIMYHOCTW.
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