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PETMOHAABHOE 3AKOHOAATEABCTBO 110 3AIINUTE ITPAB 1 CBOBOA
YEAOBEKA U TPAJKAAHVHA — BAJKHASI COEPA CYAEBHOTO
HOPMOKOHTPOA4 (B CBETE ITPAKTUKIN KOHCTUTYLIMOHHOTI'O CYAA PD)

REGIONAL LEGISLATION ON THE PROTECTION OF HUMAN AND
CIVIL RIGHTS AND LIBERTIES AS AN IMPORTANT AREA OF JUDICIAL
REGULATION CONTROL (IN THE LIGHT OF THE PRACTICE OF THE
CONSTITUTIONAL COURT OF THE RUSSIAN FEDERATION)

Ha ocHoBe npartrku KoHctutyiimoHHoro Cyaa P® B cratee aHaau3UpyIoTcs MpobaeMbl CYaeOHOro
HOPMOKOHTPO/Is 38 perHoHa/IbHBIM 3aKOHOAATE/IbCTBOM I10 3alllUTe MpaB H CBOOO/ Ye/lOBeKa U rpaskAaHHHa,
OB6OCHOBBIBAETCSI KOHCTUTYLIMOHHBIE XapaKTep BO3HHKAIOIIHMX B CBSI3H C STHM MPO6/1eM, MpeKae BCero CB-
3aHHBIX C pasrpaHHUYeHHeM peaepasibHbIX M perHOHa/IbHBIX [TO/IHOMOYME B IaHHOF chepe. Ha aTor ocHoBe
Ae/1aeTcsl BHIBOA O MPeArOYTHTE/IbHOCTH KOHCTHTYLIMOHHOTO HOPMOKOHTPO/ISI B COOTHOIIEHHH C aAMHHHC-
TPaTHBHBIM CYIeGHBIM HOPMOKOHTPO/IEM 3a TaKHMMH 3aKOHaMH CY6bpeKkToB Poccurickort Peaeparivy. Bpisis-
[IFOTCS KOHCTHTYLIMOHHO 3HaYMMble Ae(heKThl PEerHOHa/IbHOTO 3aKOHOAATe/IbCTBA B Cchepe 3allUThl MpaB H
CBO6O/I YerloBeKa U IpakaaHHHa.

Based on the practice of the Constitutional Court of the Russian Federation the article analyzes the
problems of judicial regulation control over regional legislation on the protection of human and civil
rights and liberties; substantiates the constitutional nature of the problems arising in this connection,
primarily related to the distinction of federal and regional powers in this field. On this basis, the
conclusion about the preferability of constitutional regulation control in relation to administrative
judicial regulation control over such laws of the constituent entities of the Russian Federation is made.
Constitutionally significant defects of regional legislation in the area of protection of human and civil
rights and liberties are revealed.

KnioueBbie caoBa: KOHCTHUTYLIMOHHBIE HOPMOKOHTPO/Ib, KOHCTUTYLIMOHHBIE KO/ITU3UH, KOHCTHUTYLIU-
OHHBbIe Z1e(heKThl, 3aKOHBI CY6BeKTOB Poccurickoit Peaepalivy, 3aiiura rpas U cBOGO.

Keywords: constitutional regulation control, constitutional conflicts, constitutional defects, laws
of the constituent entities of the Russian Federation, protection of rights and liberties.
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BectHuk Cubupckoro opuanyeckoro
ey VHCTUTYTA MBJ, Poccum

151 3AlIMTHI TIPaB U CBOOOA uesioBeKa U

rpakaaHUHa BaxKHOe 3HayeHHe HMeIoT
KaK MpaBOIprYMEeHUTe/lbHasA, B TOM YKC/e TIpa-
BOOXpaHHWTe/bHasi, TaK U 3aKOHOTBOpYecKas
fesTelbHOCTb. B 3TOM mN/iaHe cripaBeanyBbIM
SIB/IIeTCs  [10AXOA, OCHOBAaHHBIA Ha IMOHUMa-
HUM BaXKHOCTU PO/M BCEX OPraHoOB MYO/IMUYHOMN
B/IaCTH, BK/IIOUasl 3aKOHOZATe/IbHble, B KOHCTH-
TYLIMOHHO-TIPAaBOBOM MeXaHH3Me obecrieyeHust
npaBoriopsizika B Poccuu. [6, c. 160-244.] Sto
B IIO/IHOM Mepe KacaeTcs, B YAaCTHOCTH, 3aKO-
HOZATe/TbHOTO Pery/IMpoOBaHUs U 3allUThI [1PaB
1 cBOOOA uesioBeKa U IpakaaHvHa B dpenepa-
THUBHOM TOCYZapCTBe, a TaKikKe OCYLIeCTB/IeHHS
Ccyne6GHOro HOPMOKOHTPO/Il 38 COOTBETCTBYIO-
IIMMU 3aKOHOZATe/TbHBIMU aKTaMH.

Bornpoce! 3ammurhl npaB ¥ cBoboa Ha pe-
TMOHa/IbHOM YpOBHE TPAaBOTBOPUECKOM  /e-
SITETbHOCTU OTHOCATCA K UMC/Y aKTya/IbHbIX,
HeZIOCTaTOUHO HCC/IeZIOBAaHHBIX IPOO/1eM KOH-
CTUTYLIMOHHO-TIDABOBOM TEOPUU M TPAKTHKH
rOCYAapCTBEHHOIO CTPOMTE/BbCTBA. IJTO HaXo-
[IWT TIOATBEPXKIACHHE Y B KOHCTUTYLIMOHHOM pe-
I'Y/IMPOBAHWM COOTBETCTBYIOUIMX OTHOLICHHH.
3arperisist pasrpaHUyeHre KOMITeTeHLIMU MexK-
ny Poccurickolt Peneparivert 1 ee cyobeKTaMu,
Konctutyiina PP uncxoaut us Toro, 4yro otBeT-
CTBEHHOCTb 3a COCTOsIHME IpaB M CBOOOA 4eso-
BeKa U rpaKkaaHrHa BO3/laraeTcsi B paBHOM Mepe
Kak Ha Poccurickyio Penepaimiio B 1ie/10M, Tak
Y Ha Kaxabii u3 cyorektoB PP. OtHeceHre B
cuny . «6» u. 1 c1. 72 Koncturyumm PP za-
IIMTHI [IPaB U CBOOOA Ue/ioBeKa Y IparkaaHHHA
K coBMecTHOMY BeneHuio Poccuiickort Penepa-
LM ¥ cyobektoB PP nipearionaraer, uto cyon-
exkThl PP nmonHoMOUHbBI M31aBaTh B 3TOM cdpepe
3aKOHbI U MHble HOPMATHBHbIC MPABOBbIE AKTHI,
MpUHUMaeMble B COOTBETCTBHH C (peseparibHbI-
MU 3akoHaMu (4. 2 ct. 76 Koncruryim PP).
BwMmecte ¢ Tem cornacHo 1. «B» cT. 71 KoHctu-
Tyumu PP peryaupoBaHre ¥ 3aumdra IpaB U
cBOOOA UenoBeKa U TpakAaHMHA COCTaB/SIOT
npeaMeT UCKIIOYUTe/IbHO  (hbeaepasibHOrO  Be-
feHusl. DTO HersbeXkHO MOpPOXKAaeT C/OKHbIe
Npo6/1eMbl TTPAKTUYECKOTO T71aHa, Kacalolirecs
OCHOBaHHWH U IpeaesnoB ydacTus cyobekToB PP
B obecrieueHunH 1paB U cBoboa. OTHeceHue pe-
T'YIMPOBaHUs TpaB U cBoboa K dpenepanbHOMY
Be/IeHUIO TIPH OTCYTCTBUM YIIOMUHAHUS O HEM B
PaMKax coBMecTHOro BeaeHwus (cT. 72 KoHcTu-
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YLK PP) Herb3sg curTaTh O6BEKTUBHBIM KPUTe-
pHieM pasrpaHUyeHHsl TIOTHOMOYMI, TTOCKO/BKY
3allMTa MpaB U CBOOOA TaKke Hen3OekHO MO-
JKeT Mpearoarath NMpaBoOBOe Pery/1rpoBaHye U
HeOOXOAMMOCTh TIPUHATHS PerroHa/IbHOrO 3a-
KoHozaTernscTBa. [8, ¢. 360; 9, c. 20]

BeposiTHO, Morvka KOHCTUTYLIMOHHOTO Pery-
MUPOBAHHs COCTOUT B TOM, UTO pasrpaHHyeHre
MO/THOMOYMM PAa3UYHBIX YPOBHEH MyO/IMYHON
B/IaCTH B IaHHOM cdhepe MMeeT MOABHKHbIe I[Pa-
HULIbI; OHH MOTYT U3MEHSAThCS B 3aBUCUMOCTH OT
KOHKPETHBIX HCTOPHUECKHX YC/IOBHM, a HUX pe-
anu3alMs MpeariosiaraeT Cor7laCOBaHHOE B3au-
MO/IeVCTBHE, COTPYAHHNURCTBO (hbesepasibHOro 1
pervoHa/IbHOrO YpOBHeN MyO/MYHON B/IacTU B
L1eqifgx JOCTHKEeHHs MaKCUMa/lbHOro 3dpdpeKTa,
CBSI3aHHOTO C CO37AaHKeM YC/IOBUI A1t Haubo-
nee TIoMHOrO obecreyeHys peanr3alivi MpaB U
cBoboa Bcemu rpaxaaHamu PP HesaBucuMO OT
MecCTa KUTe/IbCTBA.

B 3Tux ycnoBusSX CTaHOBUTCH aKTyaslbHOM
npobneMa  cOOMOAEHHs  KOHCTUTYLIMOHHBIX
MPYHLIMITOB  pa3rpaHyiyeHuss denepasbHbIX U
pervoHa/IbHBIX 3aKOHOAATe/IbHBIX [TO/THOMOYMI
ro obecrieueHHio MpaB M CBOOOA 4erioBeKka U
rpakaaHyHa, TOBbIIIEHWS KaueCTBa perrvoHaslb-
HOIO 3aKOHOJaTe/bCTBa B AAaHHONM B cdpepe.
BazHasi porb B pellieHHH 3THX 3a1a4 [pUHaz/e-
xkut KoHcruryrimonnomy Cyay PP (nanee — KC
PD).

BoanerictBre KOHCTUTYLIMOHHOTO ITPaBOCY-
avsl Ha cdpepy perroHasbHOrO 3aKOHOJaTellb-
CTBa MyTeM MpPeOoAO/IeHUs] HapYIIeHWH, I0Iy-
CKaeMbIX PervoHa/IbHbIMU 3aKOHOJATe/IsIMi B
COOTBETCTBYIOIIeH cdepe, ABAsSeTCH OAHUM U3
BaKHBIX HallpaB/IeHUM ObecriedeHUss KOHCTH-
TYLIMOHHOM 3aKOHHOCTH. Takoe BO3aeHCTBHe
vMeeT 3HaueHHe, CBsI3aHHOe He TO/bKO C 3alllk-
TOM KOHCTUTYLIMOHHBIX TTPAB KOHKPETHBIX 3asi-
BUTe/IeH, HO U C ToepKaHueM, YKpervieHHeM
MPaBOIOPsAAKa, OCHOBAHHOIO Ha TPeOOBaHUAX
paBeHCTBa Bcex nepea 3akoHoM (4. 1 cr. 19
Kouctutyiimyn PP) u npuHLMNMaisHOM earHCT-
Be KOHCTUTYLIMOHHOI'O CTaTyca /IMYHOCTH B e-
[lepaTUBHOM TroCyaapcTBe.

Bornpoce! 3aiumrtel mpaB ¥ cBoboa yenoBe-
Ka Y I'paxkaaHWHa Ha YpoBHe cyObekTtoB PP B
rocrieiHee BpeMsl CTasli MpHB/IeKaTh BHUMaHKe
vccnenoBareseit. Uto ke KacaeTcss KOHCTHUTYLIM-
OHHOTI'O HOPMOKOHTPO/ISl B IaHHOM cdepe, 3Ha-
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yenusi pemedrit KC PP, KoTopble BBICTYMAOT
B 3TOM C/lydae B PO/M MPABOBOIO rapaHTa Io
3allMTe KOHCTUTYLIMOHHBIX IIpaB TpakaaH Ha
MECTHOM M PerroHa/ZIbHOM YPOBHSIX, He IMO3BO-
nsga cyovektaM PP Hapymarth npaBa rpaxaaH,
MPOKHBAIOIIMX B aHHOM cyObekTe PP, To ata
npobreMaTrKa fBHO HeAOCTAaTOYHO HCC/1en0-
BaHa. Mexay TeM mMeHHO pemeHus KC P&
Npu3BaHbl 06ecreyrBaTh AOCTHRKEHUEe HeoOXo-
OVMMOTO YPOBHSA IMPaBOBOM 06e30IMacHOCTH T'pa-
KZaH, 3allHThl MX [1PaB KaK XKUTe/er OTAe/TbHbIX
cy6nertoB PP, B TOM uncne yepes rnpeonosne-
HHe KOHCTUTYLIMOHHBIX KO/ITM3UNM U 1edDeKTOB.
(11, c. 121-148]]

PackpbiBasi CMbIC/T BbILIETIPUBEACHHBIX KOH-
CTUTYLIMOHHBIX TTO/I0KEHUH O MOoMHOMOoUHAX PP
1 ee CYOBEKTOB I10 3aliuTe MpaB rpaxaaH, KC
P®D chopmynripoBan psa BaxkHbIX HOPMaTHUBHO-
NOKTPHUHA/IBHBIX TMOAXOA0B, UMEIOIMX MTPHHLIN-
MHa/iIbHOe 3HaYeHue.

Bo-niepBrix, cybbekthl PP BrpaBe ocy-
IIECTB/IATh COOCTBEHHOE IMPaBOBOE Pery/1MpoBa-
HHe TI0 BOMPOCaM, KacCaloIMMCS 3allWThl [1paB
1 cCBOOO; COOTBETCTBYIOLIME 3aKOHBI CYOBEKTOB
P® BeIcTYMIaIOT B 3TOM C/1y4ae B KayecTBe KOH-
KPeTH3HPVIoIlero HOPMATUBHOIO peryisTopa
KOHCTHUTYLIMOHHBIX paB. Takoe NMpaBoOBOe pery-
MUPOBaHKe He fB/SeTCS peryarpoBaHyieM IpaB
1M cBOOOM YenoBeKa W rpakAaHWHa B CMbICIe
n. «® cT. 71 Koncruryumu PP, oHo HocuT BTO-
PHUHBIM XapakTep, MPOU3BOAHO OT 6a30oBOrO,
ycraHaBrBaemoro Koncruryuvert PO u cene-
pasbHBIMH 3aKOHaMH B COOTBETCTBUH C BbITeKa-
oumM M3 u. 2 cr. 4,u. 1 ct. 15, c1. 17, cT. 18,
n « cr. 71, n. «» 4. 1 cr. 72 u ct. 76 Kou-
ctutyury PP npyHLIMITOM earHCTBa MPaBOBOTO
perynmpoBaHysi, 1 KOHKPeTU3UPYeT coaepka-
1Mecss B HeM HOPMAaTUBHbIE TMO/10KeHus (ab3aLl
TpeTui 1. 4 MOTUBUPOBOYHOM YacTH ITOCTAHOB-
nenusa KC P® ot 18 miona 2012 r. N° 19171,
ab3all MnepBblit 1. 3.3 MOTMBHPOBOYHOM YacTH
rioctaHoBeHust KC PP ot 24 nekabps 2012 .
N¢ 32-T1; abzar1 Tpetuit 1. 3 MOTMBHMPOBOYHOL
yactu noctaHoneHrss KC PP ot 22 nekabps
2015 r. N° 34-TT; a63at1 Tpetw#i 1. 2 MOTUBUPO-
BouHoOM yactu orpenenetrs KC PP ot 9 does-
pans 2016 r. N2 337-0).

Bo-Bropbix, cyovektsl PP nmelor Bo3MOK-
HOCTb Hapsiay C OCHOBHBIMM FapaHTHAMU TPaB
rpaxaaH, 3akperieHHbIMH dpenepasibHbIM - 3a-

YYEHbIX CTEMEHEN W 3BAHUN o mms=

KOHOM, YCTaHOBHTh B CBOEM 3aKOHE WM MHOM
HOPMAaTHBHOM ITPAaBOBOM aKTe [I0TIO/THUTE/TbHbIC
rapaHTUU 3TUX MPaB, HarlpaB/IeHHbIe Ha UX KOH-
KPeTH3aLMIO, Co31aHKe AOTO/THUTe/TbHBIX MeXa-
HM3MOB pea/l3allii C Y4eTOM pPerrvoHasIbHbIX
ocobBeHHOCTel U Yc1oBui (ab3all BTopolt 1. 2.6
MOTHBHUPOBOYHOM YacTH rocTaHoBreHuss KC
P® ot 14 depans 2013 r. N° 4-T1).

B-tpetbux, 3akoHOmatens cyobekta PP He
[O/MKEeH BBOAWTH MPOLIeAYpPbl U YC/IOBHS, KOTO-
pble MCKaXKaloT CaMO CYIIeCTBO TeX W/IM MHbBIX
KOHCTUTYLIMOHHBIX TTpaB, U CHIXKATb YPOBEHb HX
denepasibHBIX TapaHTHH, 3aKpervieHHbIX desae-
pa/ibHBIMUY 3aKOHaMu (absarl Tpetmii 1. 4.1 mo-
THBUPOBOYHOM 4acTu roctaHosnenus KC PP
oT 29 Hosbpsa 2004 r. N2 17-11), a Takxke BBO-
[WTb Kakue-nnMbo OrpaHUYeHHs KOHCTUTYLIMOH-
HBIX IPaB U CBOOO/, IMOCKO/BKY UX MOXKeT YCTa-
HaB/IMBATh TO/IBKO (pesieparibHbIN 3aKOHOAATe b
(ab3a11 ueTBepTHIN 1. 4 MOTUBUPOBOYHOM YaCTH
rioctaHoBieHuss KC PP ot 18 urona 2012 r.
Ne 19-1T).

Kak caMo KOHCTUTYLIMOHHOE pa3rpaHudeHre
noiHoMoumnit Mexay Poccuiickont Penepariviert
U ee cyOBEKTaMH, Tak U MpaKTUKa 3aKOHOa-
TeNbHOTO U TPABOIMPUMEHUTe/IbHOTO PellleHH s
BOITPOCOB ITpaB Ye/loBeKa CBUAETe/IbCTBYIOT O
TOM, 4YTO peanu3auus cyobekramu PP nonHo-
MOUMI B 3TOM cdpepe corpsizkeHa C BO3HHMKHOBe-
HYeM IOpWANYeCKUX TPOTHUBOPEUYUH, KO/I/U3WA
U 1epeKToB.

O6paiasch K KOHCTHUTYLIMOHHO-ITPABOBBIM
acrieKTaM OpUANYeCKOM nedeKTOIOMMH, HYXK-
HO UMeTh B BHAY, UTO MOHATHS «1edpeKT IpaBa»
Y “OopyANYecKasl KO/ITU3WS» MMEIOT Pa3/IAUHbIN
oObeM Harlo/IHeHUs] U cofeprKaTesIbHble Xapak-
TePUCTHKU: ecnu nedpeKT IpaBa Bceraa orpee-
aseT TOT WX UHOW I0PHUANYEeCKUH HeAOCTaTOK,
TO IOpUAMYECcKas KO//MU3MsI MOMKET OXBaThiBaTh
Kak 71edpeKThl [paBa, Tak U Apyrve sBieHus (Ha-
MprMep, KOHKYPeHLIMs OOUIMX W CreLMasIbHbIX
HOPM). KonmM3noHHOCT B M3BECTHOM CMbIC/Ie
MMMaHeHTHa IpaBYy KaK C/I0KHOOPraHH30BaH-
HOM, MHOTOOTPAacC/IeBO¥1 U MHOIOYPOBHEBOM CH-
cTeMe.

HykHO TakkKe coOrzacuThCsl, UTO TIOHSTUS
KOHCTUTYLIMOHHOTO AedeKkTa, KOHCTUTYLIMOH-
HOM KO/MIM3UU CIelMUUHBI B COOTHOIICHUH
C TIOHATUAMH TIPABOBOrO aAedpeKra, IPaBOBOM
KO//TM3MK. Peub vzer o TOM, YTO KOHCTUTYLIM-
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OHHble nedeKThbl, KOMIM3NU 060CabIUBaIOTCS
[0 CBOMM KaueCTBeHHbIM, a He (POpPMa/IbHbIM
MpY3HaKaM, Mpearno/araioT Ha/lnuhe TaKHX He-
IOCTAaTKOB, KOTOphbIe TMPOSBIAIOT Cebs B COOT-
HOLIeHUH C TpeboBaHuaAMH Kouctutyumum PP
M TpU 3TOM 3aTParvBalOT KOHCTHTYLIMOHHbIC
npaBa ¥ cBoGoabl rpaxaaH. [7, c. 328-329] B
3TOM CMbIC/Ie TIOHMMaHWe KOHCTUTYLIMOHHbBIX
nedpeKToB, KO/IM3Ul BBIXOAWT Ha obleteope-
TUYECKUI YpOBEHb, CBSA3AHHBIA C PYHKIIMOHU-
pPOBaHHWeM BCel [TPaBOBOM CHUCTEMbI, [TOCKO/IbKY
MPOSB/IeHHS TaKHMX HeAOCTATKOB KacaloTcs pas-
GamaHCUPOBKY MHTEPECOB Ye/IoBeKa, OOIecTBa
Y TOCYIapCTBa, HAa/IMUUSI KOMIVICKCHBIX, MHOTO-
ACTIeKTHbIX HeraTMBHBbIX MOMEHTOB TO/TUTUYE-
CKOTO, COLIMa/IbHO-9KOHOMHUECKOIO, KY/ILTYP-
HOI'O U MIHOI'O CBOMCTBA.

Omupasck Ha BbIpabOTaHHBIE B AOKTPHHE
MoAXO0Abl K MOHUMaHHUIO KOHCTUTYLIMOHHOM fe-
dpeKTOomorr, MOKHO B paMKax aHa/in3a MPaKTH-
KM KOHCTUTYLIMOHHOTO MpaBocyaus B cdpepe pe-
TMOHA/IbHOTO  3aKOHOAATe/IbHOro obecriedeHust
rpaB 1 cBOOOA BbIIC/UTH CeAVIOlIe OCHOBHbBIE
BU/IbI KOHCTUTYLIMOHHBIX e(DEKTOB.

1. KoHuentyansHble nedpeKTbl pervoHarib-
HO-3aKOHOZAaTe/IbHOTO  OobecrieyeHrst IMpaB U
cBobOA, CBA3aHHBbIE C HEeBepHbIM, He COOTBET-
ctByionmM KoHctutyimn PP  omnpenenenviem
pervoHa/IbHBIM 3aKOHOZaTes1eM OCHOBHOM Uaer
MMPaBOBOM per7laMeHTalli TOrO WX WHOTO 3a-
TparuBaolllero IpaBa uYe/iOBeKa UHCTHTYTA,
HEeKOPPEKTHOU TPAaKTOBKOM CYIIECTBa 3TOTO WH-
CTUTYTa B ero KOHCTUTYLIMOHHOM TMOHUMaHHH.

OanHuMm 13 Hanboree SPKUX TTPHUMEPOB 31eCh
MOKeT OBbITb 71e/10 O TPOBepKe KOHCTUTYLIMOH-
HOCTU psaa ronoxeHurt YcraBa (OcHoBHOro
3akoHa) Kypckor o6nacTy, peryampyionmx Bo-
Npockl MecTHoro camoyripasaeHus. KC PP ka-
TeropuyecKy OTBepr IMO/AYUMBIIYIO 3aKperieHre
Ha YpoBHe YcTaBa MHTepMpeTaLyio perioHaslb-
HbIM 3aKOHOZaTesleM MpaBa Ha MeCTHOe CaMo-
yIpaB/ieHHe KaK /OIYCKalollero BO3MOXKHOCTb
HacefleHHs CaMOCTOSITE/IbHO U A0OPOBO/BHO
yepes pedpepeHayM pelIrTh BOIPOC O HeoOXo-
AVMOCTH OpraHH3alli MeCTHOT'O CaMOYIIpaB/ie-
HUSl Ha CBOEM TePPUTOPHH U, COOTBETCTBEHHO,
OTKa3aTbCH OT pPeasmmsaLliy 3TOro rpasa B I1071b-
3y OCYIIECTB/IeHHS T'OCYAapCTBEHHOM B/acTU
(n. 4 MOTHMBHMPOBOUYHOM YaCTH MOCTAHOB/ICHUS

KC P® or 30 nHos6ps 2000 r. N° 15-11). B
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KauecTBe [pyroro rnpuMepa MoaoOHOTO poaa
nedpeKTOB MOXKHO TprBecTH oTBeprHytyio KC
P® BO3MOXKHOCTL pacrpoCTpaHeHUs UHCTUTY-
Ta BbIpaxKeHHs HenoBepHs IMpenCcTaBHUTe/IbHbIM
OpraHOM MECTHOTO CaMOVIIpaB/IeHUs], B/eKyIle-
ro YBO/IbHEHUE C AO/LKHOCTH, Ha BCeX MYHHILIM-
nazbHbIX caykammx — KC PP koHctatupoan
MMPYMEHUTE/TbHO K TaKOMY Pery/IMpOBaHHIO,
YCTAHOB/IGHHOMY 3aKoHOAaTerneM KIBaHOBCKOWM
006r1acTy, YTO COOTBETCTBYIOMIMM HMHCTUTYT MO-
JKeT PacrpPOCTPAHSATHCS — UCXO/Is U3 erO KOHCTH-
TYLIMOHHOM TIPUPOAbI — Ha /IWLI, MO/IYYAIOIINX
MPaBO Ha OCYIIeCTB/IEHHE COOTBETCTBYIOIMX
MO/THOMOUYHI OT CaMOT'O MPeACTaBUTe/IbHOTO OP-
raHa MeCTHOro camoyrpas/ienus (. 7.3 MoTu-
BUPOBOYHOM 4acTH roctaHorneHuss KC PO ot
15 nekabps 2003 r. N2 19-T1).

2. Opuamko-TexHruueckre KOHCTHUTYLIMOH-
Hble nedeKThl, CBs3aHHble C OIMOKaMM, He-
TOUHOCTAIMH, YIMYIIEHUSIMM U WHBIMU TaKHUMU
He/I0CTaTKaMK B OpOPM/IeHHH, U3TOKEHUU TeK-
CTa PervioHaZIbHOrO 3aKOHa, Pery/Ivpyioiero
BOIIPOCHI 3allIMThl MMPaB U CBOOOA ue/ioBeKa U
rpaxkaaHvHa. Kak rokasbiBaeT KOHCTUTYLIMOH-
HO-cyneOHas MpaKTHKa, HapyllleHre B IpoLiecce
3aKOHOTBOPUECTBA, B TOM YMC/Ie Ha pervoHasib-
HOM YPOBHE, OCHOBOIIO/IATAlONIMX TMPHHLIMIIOB
MMPABOBOrO PEry/IMpoBaHus, HepeaKo obopaum-
BaeTCs HEeKOHCTHUTYLIMOHHOCTBIO HOPMATHBHOIO
PeryMpoBaHus, YBe/TMUNBACT PHUCKH HEKOHCTH-
TYLIMOHHOTO TIPaBOIpHUMeHeHrst. B HekoTophix
cyyasx HapylleHwe IMpaB rpakiaH, BbIAB/IS-
emoe KC PP, obycnorneHo HenopaboTKamu
IOPHAMKO-TEXHUUYECKOrO XapaKTepa, AOIyCKa-
eMbIMU Ha PAas/IMYHbIX CTAAWSAX 3aKOHOIPOEKT-
Hort pabotbl. OaHoBpemernHo KC P® ucxomut
13 TOTO, YTO HEKOTOpas HEeTOUHOCTh IOPUIHKO-
TEeXHUYECKOrO XapakKTepa, AOIYIIeHHas 3aKOHO-
fateneM Tpy POPMYIUPOBAHUH IOPHUANUYECKOM
HOPMBI, MOXKeT 3aTPYAHUTh YsCHeHUe ee aeH-
CTBUTE/TbHOTO CMbIC/Ia, OHAKO He BCeraa aaeT
OCHOBaHUS /151 BBIBOZA O TOM, UTO OHa fB/SAET-
Csl HeollpeenneHHOM, pacllZIibiBYaTOM, He coaep-
JKalllel YeTKHX CTaHaapToB (ab3all epBbiH I1. 3
MOTHBHUPOBOYHOM YacTtu onpeaenerus KC PP
ot 1 ortabps 2009 r. N° 1129-O-0). I'lpu stom
He MOXKeT PacCMaTPHBATLCH KaK KOHCTUTYLIMOH-
HO-IepeKTHOE B I/IaHe IOPHUANYECKON TeXHHKH
TaKoe pervoHa/IbHOe 3aKOHOAAaTe/lbHOe pery/im-
POBaHHe, KOTOpOe IpeariosiaraeT BOCIIPOH3Be-

Ne 3 (32) - 2018



JnckyccmoHHas TpubyHa couckartenen

[leHre TIO/IOXKeHUM (peaepanbHBIX 3aKOHOB, B
YaCTHOCTU OOIIMX TEePMMHOB, TOHSATHI, OIpe-
feneHv 1 POPMYIUPOBOK (ab3all MAThIN 1. 2
MOTHBHUPOBOYHOM YacTtu onpeaenervs KC PP
ot 7 oktsa6ps 2005 r. N° 342-0).

3. KoHcTutyLmoHHble nedpeKTbl HOpMaTHUB-
HOro perynrpoBaHus cyobektamu PP B cepe
3alIMTHI [TPaB M CBOOO/1, CBsI3aHHbIE C BBeIeHHEM
3aKOHa B AENCTBHE, a TaKXKe C OTMEHOM 3aKOHa.
[Toaxon KC P® coctout B TOM, UTO 3aKOHOZA-
Tenb cyb6wekta PP npu BHeceHUU B AEWCTBY-
Iolllee [IPaBOBOE pery/IrMpoBaHye H3MeHeHWH,
OKa3bIBAIOIIMX He6/1arornpraTHOe BO3IeHCTBUE
Ha [PaBOBOe TMO/OKEHUe TPakaaH, A0/MKEeH CO-
OmoaaTh NMPHHLMIT MOAAePKaHNs A0BepHs I'pa-
JKIaH K 3aKOHY U 1IeVCTBUAM rOCYAapCTBa, KOTO-
PbI TIpearosiaraeT CoxpaHeHHe CTabH/IbHOCTH
[MPABOBOTO Pery/MpoBaHUs U HeAOITYCTUMOCTD
BHeCeHUs [TPOV3BO/ILHBIX U3MeHeHWH B 1IeUCTBY-
IOIIYIO CUCTeMY HOPM, a Takke B c/iyyae Heob-
XOIMMOCTH — TpeAO0CTaB/IeHre IpaKaaHaM BO3-
MOKHOCTU B TeYeHHe HeKOTOPOTO TepexoaHOro
repuoaa afanTHPOBATLCH K BHOCHMBIM U3MeHe-
HUAM (CM., HarpuMep, 1. 2.2-2.3 MOTHBUPOBOY-
HoM yactu onpeaenenns KC PP ot 3 amnpens
2007 r. N® 332-O-TT; abzaLibl BTOPOM, TpeTHit
M. 2.2 MOTMBHMPOBOYHOM 4YacTU OllpesefeHus
KC PP ot 15 auBapsa 2008 r. N2 108-0-0).

Bumecte ¢ Tem KC PP cdopmynmposan rpa-
BOBVYIO TTO3WLIMIO O HEAONYCTHUMOCTH U3MeHeHHs
pervoHa/IbHBIM  3aKOHOJaTe/leM TPaBW/1  T10/-
cyeTa ro/I0COB TIPY TMOBTOPHOM TO/IOCOBAHHM
B IIpoLiecce yKe HayaTbIX BhIOOPOB, TTOCKO/BKY
3TUM HapyllaeTcs TMPUHLIMIT PaBHOIO U36Upa-
TeNbHOTO TIpaBa, a TaKke MOoAYepPKHY/ Heaory-
CTUMOCTb BBe/IeHHS COOTBETCTBYIOIIMX BHOBb
YCTAHOB/IGHHBIX TIPAaBW/I CO AHS TOATMCAHMS
3aKOHa, a He C MOMEHTa ero OIyOG/IMKOBaHHS
(n. 4 MOTHMBHMPOBOUYHOM YaCTH MOCTAHOB/ICHUS
KC P® ot 10 mrona 1995 r. N© 9-T1).

4. ConepxatenbHble (MaTepuasibHble) KOH-
CTUTYLIMOHHBIE edPeKThl PEerMOHa/IbHBIX 3aKO-
HOB I10 BOIPOCaM 3alllMThl MpaB YesioBeka. OHu
HOCSAT KOMITIEKCHBINM, MHOTOOOpa3HbIM Xapak-
Tep, MOIYT IPOSBIATECS, B YAaCTHOCTU, B BUE:
a) orpaHuyeHrss o6beMa HOPMaTHUBHOTO coaep-
JKaHHsA KOHCTUTYLIMOHHOTO IpaBa (Harpumep,
yepe3 paclipeHye TMepeyuHst HCKIIOYeHWH U3
ofliero mnpaBH/a TPUMEHeHHs KOHKYPCHOTO
MopsiiKa MOCTYI/ZICHUS] Ha IPaXKAaHCKYIO C/TYK-
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6y) [1]; 6) cyxenuss Kpyra cyGBEKTOB IIPABO-
TO/Ib30BAHUs (HATNIpUMep, IyTeM YBS3bIBAHMS
MAacCUBHOTO H36UpaTe/IbHOrO IpaBa Ha BHIOO-
pax B pervoHa/IbHbIN TMap/aMeHT Mo OAHOMaH-
IATHOMY OKPYIYy C IMOCTOSIHHBIM TPOXKUBaHHEM
Wy paboTol Ha TePPUTOPHH AaHHOTO OKpYra)
(2]; B) BBeieHMst OrpaHUUHTE/TbHBIX YC/IOBUI pe-
anu3allMM KOHCTUTYLIMOHHBIX MpaB (Harpumep,
BBeZIeHUe TaKOro YC/IOBHS BK/IIOYEHHWS] B CTax
rOCYAapCTBEHHON T'PazKAaHCKOM C/YKOBI CYOB-
ekta PP nepronoB 3amellleHHsT COOTBETCTBYIO-
LIIMX AO/MKHOCTEM B OpraHax rocyaapCTBeHHOM
Baacty U yrpaeneHus B CCCP, B amnmaparax
MMapTUHHBIX OPraHOB, KaK OCYLIeCTB/IeHVe 3TON
esITeNTbHOCTH B YKa3aHHBIX OpraHax TO/IbKO Ha
Tepputopurt PCPCP, 6e3 yueta eanHCTBa BCex
ypoBHeti cyiiectBoBaBiero B8 CCCP rocyaapct-
BeHHO-TIAPTUMHOro ariraparta) [3]; r) BBeaeHus
MMPOM3BO/IbHON AndpdpepeHIvalivg (Harprumep,
YCTAHOB/ICHHE Pa3/INuMii B 06beMe COLIMa/IbHbIX
TpaB /ML, UMeIoIIHX 3BaHue «BeTepaH Tpyaa», B
3aBHICHMOCTH UCK/TIOUMTE/IbHO OT MOMEHTa IpH-
CBOEHHs 3TOro 3Banus) [4]; 1) pacuipeHne oob-
eMa, BBe/leHHUe [OTIO/THUTe/TbHbBIX OOA3aHHOCTeM
(HarpyMep, ycTaHOB/IeHYE TPpeOOBaHUH K Iepe-
BO3YMKaM, OCYIIECTB/SIOUINM [IePeBO3KH TaKCO-
MOTOpPaMH, 3a Mpeae/iaMy BbITeKaloIx U3 de-
[1IePa/bHOTO 3aKOHOAATe/TbHOTO Pery/1MpoBaHUs
TpeOOBaHMM, HallpaB/lIeHHbIX Ha obecrieueHue
6e30MaCHOCTH TaCCaKMPCKHX [1epeBo30kK) [5].
BaxHoe sHaueHue A/1s1 TIOHMMaHUS KOHCTH-
TYLIMOHHBIX OCHOBaHHI W IpeesioB Y4acTHs
cyobekToB PP B cdepe sammTel MpaB yerno-
BeKa, IMPeoao/leHrsi BO3MOXKHBIX AedeKTOB U
KO/I/TU3WH, [OIMYCKaeMbIX pPeruoHa/lbHbIMK 3a-
KOHO/aTensAMy, nmeer rnocTtaHosneHne KC PP
ot 25 oktsopsa 2016 r. N° 21-T1. I'lpeamerom
PaccMOTpPeHMs CTaZlk TO/IoXKeHus 4. 3 cT. 8
3akoHa Antarickoro kKpas «O peryampoBaHHH
OT/ZIeNIbHBIX /IeCHBIX OTHOIIGHUM Ha TePPUTOPHH
AnTarickoro Kpas», KOTOPbIMH Obl/1 YCTaHOB/IGH
MMPABOBOM MeXaHW3M YIOB/IeTBOPEHUs MTOTped-
HOCTH T'pazkiaH B peBecrHe, Mpeario/araionyi
VBSI3bIBAHHE TaKOM IOTPEeOHOCTH C HYXKIaeMo-
CTBIO B XH/IHIIe. 3asiBUTe/lb To/1aras, Yto ocra-
pUBaeMble 3aKOHOITO/IOKEeHHsT OrPaHUUMBAIOT
MPaBO TpakaaH, MPOKHBAIONIMX B A/TaliCKOM
Kpae Y He COCTOSALIMX (MM He COCTOSBIIMX) Ha
yyeTe B OpraHax MeCTHOTO CaMOYITpaB/IeHUs B
KaueCTBe HYKAAIOIMXCS B XKH/IbIX TTOMEIICHUSIX,
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Tpe1oCTaB/IsgeMbIX 10 I0rOBOPaM COLIMa/IbHOTO
HarMa, Ha 3aroTOBKY /[peBeCHHbl U1 BO3Be-
nenust ctpoennit (ct. 30 /1K P®) u craear ux
B HepaBHOe TI0/I0KeHWe C rpaxaaHaMH, Ipo-
JKMBAIOIIMMU B APYrUx cyowpekrax Poccuiickoit
Depnepativiy, rae rnogobHoe peryaupoBaHue OT-
cyrctByeT. KC PP npusHan, 4To 3akoHOAATeNb
cy6rerta PP, vcxoas M3 MpUHLIMIIOB paBeHCTBa
Y CTpaBeAUBOCTH, He AO/LKeH Obl/1 /IHIIaTh He
yrioMsaHyThIX B 4. 3 cT. 40 Koucturyimm PP,
HO MCIIBITHIBAIONIMX TTOTPEOHOCTb B ApeBecHHe
A1 UHAVBHUAYA/TBHOTO KU/MIIHOTO CTPOMTE Th-
CTBa IpakaaH BO3MOXKHOCTH ee 3arOTOBKH /sl
aTuX Lienier. TakuMm obpasom, noaxoasl KC PP
MOI'YT 10 CBOEMY XapaKTepy IpeTeHA0BaTh Ha
TO, YTOOBI PACCMATPUBAThLCS Kak UMelolre 00-
lee 3HaueHWe /s Orpeie/leHus IpeaenoB 3a-
KOHOZATe/TbHBIX TO/THOMOUNM cyobeKkToB PP B
cthbepe 3aluThl MpaB ¥ CBOOOA Ye/loBeKa U rpa-
JKIaHWHA Y TTPY BbIPabOTKE HOBBIX PelleHMUE 110
aKTYa/IbHbIM BOITPOCAaM PerroHa/IbHOTO IPaBO-
TBOPUECTBaA.

Ha ocHoBe aHanM3a cdpopMynrpoBaHHbBIX B
aToM roctaHoBeHur KC PP rpaBoBbIX MO3M-
LIMMA MOXKHO C/ie/iaTb MPUMEHHTE/IbHO K TO/THO-
MouusaM cyobeKToB PP B cepe obecrnieueHris
paB rpaxaaH B PaMKaxX COBMECTHOTO Be/eHHs
HEKOTOpble BBIBObI, MMelolMe obliee 3Haye-
Hye. Harpumep, orpenenss B COOTBETCTBHM C
denepasibHBIM 3aKOHOM YC/IOBUST  peanu3aliviu
KOHCTUTYLIMOHHBIX TPaB, PerMOHa/IbHbIM 3aKO-
Hozatess ob/nazaeT AWCKpeLrer Mo Yperyiu-
POBaHMIO BO3MOXKHBIX KO/MIM3UI HHTEPECOB,
CBSI3aHHBIX C OCYIIECTB/ICHHEM TexX W/ HHbIX
MpaB B COOTHOIIEHUU C MpaBaMH APYIUX /ULl U
VMHBIMHM NYG/TMYHO 3allMIIaeMbIMU LIEHHOCTAMH C
TeM, 4yToObl AOOUTLCS B MTOre COITIACOBAHHOM
peanv3aliii TpaB M 3aKOHHBIX MHTEPecOB B
KOHKPETHBIX YC/IOBUAX AaHHOroO cyownekra PD.
OaHoBpeMeHHO, pearivaysi CBOU ITO/THOMOYMS
B cdpepe COBMeCTHOTro BeneHus, cyobekT PP B
mo6OM cr1yyae He MOXKeT CTaBUTh 101 COMHEHHe
BO3MOKHOCTb peanu3allii rapaHTUPOBAHHBIX
Konctutyiiet P® u denepanbHbM 3aKOHOM
MpaB U CBOOO KaK MMEIOLINX BCeOOIIMI XapaK-
Tep Aaxe MO MOTHBY HeoOXOANMOCTH (Lieneco-
06pa3HOCTH) MpHOpUTETa B 06ecrieyeHrH MpaB
ONHOW KaTeropvy rpaxzaaH B COOTHOIIEHHH C
APYTUMHU.
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5. I'NpoueaypHo-mipoLieccyasbHble KOHCTHUTY-
LIMOHHBIE edPeKTbl PervoHa/IbHOTO 3aKOHOAa-
TenbCTBa B cdpepe 3alluThl MpaB venoBeka. OHu
MOTYT ObITh CBSi3aHbl, B YaCTHOCTH, C Hecob/o-
feHreM BbITeKaoonx u3 Koncturyumun PP u
denepanbHOro 3aKOHOAATETBCTBA TPEOOBAHMH,
MpeabsB/seMbIX K TOPSAKY MPHUHATUS TeX WId
VIHBIX 3aKOHOZATe/IbHbIX PelleHHH.

OpmHort n3 Hanborlee 4acTO BCTPEYAIONIMXK-
Cs B MPaKTUKE KOHCTUTYLIMOHHOTO TPABOCYAMS
CUTYalIMM, CBSA3aHHBIX C TaKHMU eddeKTaMH,
ABAAIOTCA obpallleHusi, Kacalollvecss Hapylie-
HUS TIPaB MECTHOTO CaMOVIIpaB/IeHUsl B CBS3W
C U3MeHeHHeM 3aKOHOM cyOneKTa PP rpanwmi
TePPUTOPHH ero OCcyIlecTB/IeHus 6e3 yueTa MHe-
HUS Hace/leHUsl, UTO TPSMO IPearvcaHo 4. 2
ct. 131 Kounctutyrimu PP (Hanpymep, onpene-
nerusi KC PP ot 15 mas 2007 r. N° 344-O-
[T; or 3 anpenss 2007 r. N° 171-O-TT; ot 19
despansa 2009 r. N° 122-0O-0; ot 29 centabps
2011 r. N° 1339-O-O; or 29 ceursabps
2015r. N2 2002-0O). I'lpu stom KC PP ncxoaur
M3 TOro, 4YTO YueT MHeHHs Hace/leHHsl B OIpe-
[Ie/IeHHbIX KOHCTHUTYLIMOHHO-TIPABOBBIX CHUTYa-
LIMAX MOXKET OCYIIeCTB/IAThCH TMyTeM IMPUHSATHS
Hace/leHHeM pellieHrsT Ha MeCTHOM pedpepeHay-
Me; B MHBIX C/Iy4asx MHeHHe HacelleHHs MOMXKeT
BBISIB/IATHCA C ITOMOIIBIO Pa3/IMUHBIX (POPM KaK
HeroCpe/ICTBeHHOTO, TaK U OIOCpPen0BaHHOTO
(4epes MpencTaBUTE/bHBINA OpPraH BIACTH) BOe-
V3bABACHUS TpakaaH. K Bo3MOXKHBIM dpopMam
rozI/IeKalllero yyeTy BbIpakeHUs MHeHUsT Hace-
MIeHUs1 MOTYT OTHOCHTBCS M pelleHus MpeacTa-
BUTE/IbHBIX OPraHOB MECTHOT'O CaMOYIIPaB/IeHUS
IO TIPUHATHIO Y USMEHEHHIO CBOMX YCTaBOB, KO-
TOPBIMM, B UACTHOCTH, YCTAHAB/IMBACTCS TepPH-
TOpHazibHasi OCHOBa MECTHOT'O CaMOYITpaB/IeHHs
1, COOTBETCTBEHHO, OIpe/essieTcsl COCTaB Tep-
PUTOPUM MYHULIUTIA/TBHBIX OOPa3sOBaHUIA.

[TonBoast UTOT, MOXKHO CAe/aTh BLIBOA, UTO
BOIIPOCHI, CBsI3aHHbIe C 3aKOHOTBOPUECKOM /e-
ATe/bHOCThIO CcyOBbekToB PP no 3ammre mnpas
1 cBobOOA yernoBeKa W IpaxkaaHyHa, HOCAT B
KOHEUHOM cyeTe KOHCTUTYLIMOHHBIM XapaKTep.
[losaTomy ompaBaaHHBIM —SABASETCA  MOAXO,
OCHOBAHHBIA Ha TPeAriouTHUTe/IbHOCTH He af-
MMHUCTPATHMBHOTO, a KOHCTUTYLIMOHHOTO HOP-
MOKOHTPO/Isl B AaHHOWM cdhepe, vMess B BUIY,
YTO TPOBEpPKa TaKUX PerrvoHa/IbHbIX 3aKOHOB
Hen3beKHO 3aTparvBaeT C/IOKHbIe, KOHCTUTY-
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LIMOHHO 3HauMMble IPOO/IeMbl, CBs3aHHBIE C
HeOOXOAUMOCTHIO  pa3rpaHyUyeHysl 3aKOoHOJa-
TenbHBIX MoiHoMounit Poccurickort Penepativiv
1 cyonektoB PP B maHHol cdhepe. OueBraHoOM
AB/AETCH TaKXKe KOHCTUTYLIMOHHO-TIpaBoOBasd
XapaKTepUCTUKa CaMOM TIPUPOAbl OTHOIICHUM,
rorazaloniMx B cpepy pPervoHa/IbHOTO IPaBo-

Ha/lbHbIX MEXaHHW3MOB 3alllMThl ITpaB U CBO6OH
(4allle Bcero — B /IOMO/MHEHYE K dpeneparibHbIM).
[TosTomy maHHBIe BOIPOCH! AOMKHBI OBITH coe-
PO¥ HOPMOKOHTPO/MBHBIX TTO/THOMOYWH Tpex/ae
Bcero KC P®, a He cynoB ob1iei I0pUCAUKLINH,
yTo HOTp€6y€T, B KOHEUHOM cuyeTe, BHeCeHHUA
orpeneneHHbIX U3MEeHEeHWM U B [eMCTBYIollee

BOI'o pery/inpoBaHKA B CBA3KM C 3aKOHOJaTe/lb- 3aKOHO/AaTe/IbCTBO.

HbIM pOpMHpOBaHHeM cyObeKToM PP peruo-
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