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CeKLlMﬂ «Teopwﬂ rocyaapcrea n npaea»

MIpUBEACHNN HOPMATHUBHOTO TEKCTA B IMOJTHOE COOTBETCTBUE C PEAJIUAMU
SKOHOMMYECKHUX M COIUAJIbHBIX OTHOIIeHU#. Tak Kak BaskHelilllee po-
MEKYTOYHOE 3HaUYECHNE TPUHAIJICKUT IMIPUHIIUIIAM IIpaBa, 3aKOHOAaTEe 10
cJeayeT B ITOJTHOM MEpe€ BbIZABUTDH UX O6’beKTI/IBHy'IO O6YCJIOBII€HHOCTB
u Haunboee rpaMOTHO OTPa3UTb B SI3BIKOBO (bopMe, 3aKJia/IbIBasd TEM Ca-
MbIM HaJ€KHbI€ OCHOBBI ITO3UTUBHOTO ITPAaBOBOTO PETYJINPOBaHUA U pa-
[IMOHAJIbHBIN BEKTOP €TI0 Pa3BUTHA. HOI[O6HI)If7I II0/IX0/] peHInT OCHOBHbBIE
HpO6JIeMbI 3aKOHOTBOPYECTBA: ITOBBICUTCA aJJ€KBATHOCTH HOPMATHUBHBIX
Hpe]IHI/ICaHI/Iﬁ 0 OTHOHIIEHHIO K 3aKOHOMEPHOCTSAM PaA3BUTUA O6ILI€CT-
BEHHbIX OTHOHIeHHfI, a TaKKe YCUJINUTCA POJib IOpHHquCKOﬁ TEXHNKHN KaK
OCHOBHOTI'O 3aKOHOZATEJIbHOT'O NHCTPYMEHTAQ, O6ECH€‘{I/IBB.IOH_[€I‘O BbBICOKOE
Ka4eCTBO HOPMAaTHUBHOTO TEKCTa U, KaK CJIEACTBUE, S(I)CI)GKTI/IBHOCTB Ipa-
BOBOT'O PETYJIMNPOBaHU .

[ | lyannuua E.H.

ctynentka 1 kypca marmctpatypsl HaumoHansHo-
rO UCCNEROBATENbCKOTO YHUBEPCHTETA «Bhiclias
LLIKOA 3KOHOMUKU»

K npo6neme peanusauuu npuHLMNOB nNpasa

[TpuHIMIIBL ITpaBa Kak caMOCTOSITeIbHAS MTPaBOBasi KaTETOPUsT SBJIS-
I0TCSI aKTyaJIbHOM IIPOOJIEMON He TOJIBKO ¢ TEOPETUYECKOH, HO U IIpa-
KTUYECKOH TOYKM 3peHusi. B Toxke BpeMsi oTMevaeTcs, 4To HeoOX0AUMOi
U JIOCTATOYHON Pa3pabOTKU B TEOPHH U PeaU3aI[UH B IIPAKTHUKE TIPobJie-
MaTHUKa IPUHIMIIOB IIpaBa He NoJrydaeT (IIPU 3TOM JIJUCKYCCUH BO3HUKAIOT
yKe Ha CTalui pa3rpaHUyeHts «IIPABOBBIX IIPUHITUIIOB> U <IIPUHIIUIIOB
NpaBa»; BBICKA3bIBAIOTCS MHEHUS KaK 00 060CHOBAHHOM Pa3rpaHUyYeHUH,
TaK ¥ O TIOJTHOM MJIA YACTUYHOM COBIIQJIEHUM 3TUX OIIEHOYHBIX TOHSATHUI).
Kpowme Toro, uccienoBaTesn BbIIEISIOT MHOKECTBO MOJXO/I0B K OTIpejie-
JIEHUIO TIPABOBOM MPUPOJIBI TPUHIIUIIOB IIPABA, BBIJEJSAIOT POOBbIE TIPU-
3HAKU IIPUHIIAIIOB 1IPaBa U T. [I.

Hesnb3s He yuuTBIBATD POJIb IPABOTIOHUMAHMS TIPY OIIPEIeJIEHUH CYIII-
HOCTH IIPUHIIMIIOB TIpaBa. B paMKax 10puandecKoro No3uTUBMU3Ma TIPUH-
IIUIIBI TIPaBa He paccMaTpuBaioTcsd Kak ¢opma mpasa. [IpuHImIb! mpasa
OIPEIEIISIOTCS CJAEYIOIUM 00Pa3oM:
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lyannuHa E.H.

o «IIPUHIIUIIBL TIPABA... — 3TO... UJEN... COIEPKAIIUECS B HOPMAX»

* «..JIPUHIIMIIBI TPABA — €T0 «CKBO3HbIE U TeHePAJIbHbIE» UJIEH, OTIpe/ie-
JISTIOTIHE OOIIUH «/IyX»> 1 HAITPABJIEHHOCTD ITPABOBOTO PETYIUPOBAHUS»;

o «..JIPUHIIMII — 3TO BCET/la UCXOJHOe HalpasJsdioliee Havasuo. [Ipu-
MEHUTETBHO K TIPaBY — HIesI»>;

o JIpyTHE aHAJOTUYHBIC ONpEIeJeHUs, PACCMATPUBAIONINE TTPUHITUI
IIpaBa B IIEPBYIO 0YePeib KaK U0, OTIPE/IETISIONIYIO HAlIpaBJeHue Pa3Bu-
THE MPaBa, KOTOpast B GOJBIIMHCTBE CJIYYaeB HOCUT (hOPMATBHBIN Xapak-
tep (T. e., 3aKpelyieHa 3aKOHOIATeIbHO B KAYeCTBE HOPMbI — MPUHITUNA)?.

VHTerpaTuBHOE e TPaBOMOHUMAHUE CIIOCOOCTBYET 6oJiee TIOMHOMY
y4YeTy MeCTa U POJIH IIPUHITUIIOB TIpaBa B paBoBoii cucteme PD. [Tpusna-
Basl CyIeCTBOBAaHUE MPUHIUIIOB TpaBa Kak (hOpMbI TIpaBa, o0JIaaonei
<BBICIITUM aBTOPUTETOM U SABJISIONIEHCS KPUTEPUEM M MEpOii OIIeHKH TIpa-
BOMEPHOCTHU BCEX HOPMATUBHBIX aKTOB»’, IOPUANYECKAST TIPAKTHKA OyIeT
crocoGHa BBIATH Ha KaueCTBEHHO HOBBIH YPOBEHb PasBUTHs (HATIpUMep,
mpejiaraeTcs yCTaHOBUTH MepapXuio hOpM POCCUHCKOTO TpaBa TaKUM
06pa3oM, 4ToObI UMEHHO MIPUHITUIIBI TIPaBa 061a1anu 6oJIbIIeit puInde-
CKOH cuJI0if, 4eM ipyrie (hopMbI POCCUICKOTO TIPaBa; OHUM U3 apTyMeH-
TOB TAaKOH MepapXuu BBICTYIIAET TTOJTHOE CHATHE BOTIPOCA O TIPEOI0JIEHUN
npo6enios B mpase’).

B nactrosiiee sxe BpeMs IpH peasnsaliiy MPUHITMIIOB TIpaBa MpaBoIpu-
MEHUTEJb CTATKUBAETCS € PAAOM TPobem’:

! AnexceeB C.C. Bocxoxnenne k npasy. [loucku u pemenusi. M.: Hopma, 2002.
C.228.

2 Borutenko H.H. CyuiHocTb, puHIUIIbL U GyHKIUK MpaBa: Yueb. nocobue. Boro-
rpaj: 3n-Bo Bosrorpaackoro yu-rta, 1998. C. 34.

3 JTupiuw P.3. Teopus npasa: Yuebuuxk. M.: BEK, 1994. C. 195.

4 OcunoB M.IO. Ilpuniuisl mpaBoBOro peryJnpoBaHus U UX COLHMATbHO-IOPUAN-
yeckast 00ycoBIeHHOCTh // TIpaBo U rocysaperBo: Teopust U npaktuka. 2006. Ne 12.
C. 24; Cxypko E.B. IIpunnumns npasa: Monorpadus. M.: Ocb-89, 2008. C. 22; IOpu-
JIMYeCKuil sHIMKIoNeAnYeckuit caioapb / OTB. pen. M.H. Mapuenko. M.: TK Be6u,
ITpocuexkr, 2012. C. 570 n . 1.

5 TTocranosnenne KC P® ot 27.01.2004 1. Ne 1-1T «ITo memy o mpoBepke KOHCTUTY-
IIMOHHOCTHU OTAEIbHBIX TOMOKeHUN 1. 2 4. 1 ¢1. 27, 4. 1, 2m 4 ct. 251, 4. 2 m 3 c1. 253
T'TIK PD B cBsi3u ¢ 3aripocom IIpasurenbcrea PD» // C3 PD. 2004. Ne 5. Cr. 403.

¢ Epmos B.B. IlpaBoBast mpuposia NpUHIMIIOB POCCUHCKOrO IIpaBa: TeopeTHde-
CKHe U npaktudeckue actektol // «Poccuiickuii cyabsi». 2009. Ne 5. Peskum gocrymna:
http://www.center-bereg.ru/12206. html.

7 JIaBpycsh C.1O. O posy MpUHITUIIOB MpaBa B MPaBOIPUMEHUTENBHON PAKTHKE //
ITpo6sieMbl TeOpUY U IOPUAMYECKON MTpaKkTUKK B Poccuu: Marepuasibl MeskyHapoI-
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CeKLlMﬂ «Teopwﬂ rocyaapcrea n npaea»

1. Ipunnumn npasa He oOpPMIIEH HAIJIEKANIM 00pa30M B 3aKOHOJIA-
TENbCTBE (CPeIU TAKUX MPUHIIUIIOB MOSKHO HA3BATD CIIEAYIONINE TIPUHITH-
ObI: TIPUHITAI COYETAHUST YACTHOMPABOBOTO M MyGJIMYHO-TIPABOBOTO Ha-
YaJi B PETYJUPOBAHUY OOIECTBEHHBIX OTHOIIEHUH, TPUHIUIT COYETAHUST
yOEKAECHNSA 1 TIPUHYKICHYST, TPUHITUT COYETAHUS TIPaB U 00sA3aHHOCTEH,
MPUHIIUAT COYETAHUST CTUMYJIOB U OTPAHWYEHUIA, TIPUHITUIT B3AUMHOM OT-
BETCTBEHHOCTH JIMYHOCTH ¥ TOCY/IAPCTBA U T. JT).

B Ttakoii cutyanuu npaBonpUMEHUTENb 0JKEH He TOJBKO 06Ja1aTh
HEOOXOMMMBIMH TTPOPECCHOHATBHBIMY 3HAHUSIMU O CYIIIECTBOBAHUSA Tie-
peuncyenubix npuHIUNoB (B dhopmysupoBke C.JO. JlaBpych: «kak Mu-
HUMYM, JIOTA/IbIBATBCSI O CYNIECTBOBAHUU JAHHOTO TIPUHITHIIA MpaBas!'),
HO 1 06J1a/1aTh BBICOKUM YPOBHEM HABBIKOM IOPUANYECKON WHTEpIIpeTa-
IIUOHHOU TeXHUKW. VIMeHHO HaBBIKY IOPUANIECKOI UHTEPIIPETAIIUMOHHOM
TEXHUKHU TIO3BOJISIT «BBIBECTH» HEOOXOMMBIN TIPUHITUIT TIPaBa U3 HOpMa-
TUBHO — MPaBOBOil Ga3bl, OMIOCPEAYIOMUN KOHKPETHOE TTPABOOTHOIICHIE
(1. e., TpeGOBaHKE COTOCTABJIECHNST HOPMATUBHO — MPABOBBIX MPE/IIN-
CaHMIi C IIEJTBIO0 YSICHEHUSI CMBICJIA 3aKOHOJATENbHBIX (hOPMYJIUPOBOK).
CJI03KHOCTH TAKOTO MPOIIeCCa CBSI3aHA U C OTCYTCTBUEM €IMHCTBA B3TJISI-
JI0B Ha camy mpobJeMy MPUHIIUTIOB TIPaBa CPeid HAYYHOTO COOBIIEeCTBa
(B TOM uHcCJie, KAKUM COIEPKAHUEM JIOJUKEH ObITh HATIOJHEH MPUHITUII
mpaBa, KakoBa Hawuayyinass (opMa 3aKpelyieHHs TAKOTO COJePsKaHUs
u 1. n.). CieoBaTeIbHO, TPABOIIPUMEHUTEID, O0SIBAHHBIN B COOTBETCT-
BUU C TIPOIIECCYbHBIM 3aKOHOIATETBCTBOM PACCMATPUBATH JI€JIA B OTIPe-
JIeJIEHHBIE CPOKH, B GOJIBIIUHCTBE CAYYaeB HE MMEET I0CTATOUHOTO BpeMe-
HU JI71 BbISIBJIEHUS TPUHIINIIOB TIPABa, 3aKPEIJIEHHbIX KOCBEHHO.

Kpome Toro, Takast cUTyanuu IpOTUBOPEYUT HEOOXOAMMOCTH HKOHO-
MUU PECYPCOB: B aHAJOTUYHOU CUTYAI[MM IPYToi IMPaBOIPUMEHHUTETD
OyJIeT BBIHYSK/IEH 3aHOBO «BBISIBJISATH> KOCBEHHO 3aKPEIJIEHHBIN B 3aK0-
HOJIATeIbCTBE MIPUHITUII [TPABA.

Wcxons us atoro (He ocrmapuBas BO3MOKHOCTh PACCMOTPEHUS MTPHH-
nuna mpasa Kax GopMbl pasa, He TPeOYIoNell 06s3aTeIbHOTO 3aKOHO-
NaTEJIbHOTO 3aKPEIIeHUs>) MOKHO C/IeJIaTh BBIBOJ O 1eeCO00PasHOCTH
3aKpeIIeHus B TIEPBYIO OUEPe/lb HA 3aKOHOATEHHOM YPOBHE He TOJIBKO

HOW HAyYHO-TIPaKTUYecKoi Koudepenimm. 28—29 anpesst 2005 r. Camapa: 13x-8o Ca-
MapcK. Toc. 9KoH. akaj., 2005. C. 148—152.

t JlaBpych C.IO. Peasmusariust prHITMIIOB ITPaBa B IOPUANYECKON pakTuke: Jlucc....
kauj. opuj. Hayk. Camapa, 2005. C. 47.

2 EpmioB B.B. Ykas. cou.
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NPUHIATIOB MPaBa, HO U BBICTPAUBAHUS MX Hanbosee MOJHON 1 1eN0CT-
HOIl cucreMbl. Takas MPaBOTBOPYECKAs JAEATENILHOCTh CHOCOOHA TIOJIO-
JKUTEIBHO CKa3aThes Ha ypoBHE a(h(PeKTUBHOCTH TIPABOIIPUMEHNTETHHON
JIeSITEeTHHOCTH.

2. OmpezeneHuble TPYAHOCTH MOTYT BO3HMKATb W B CUTYallUH, KOT-
Jla IPUHITUII TTpaBa 3aKOHO/IATEIHbHO 3aKpeIyieH, HO CYIIEeCTBYIOT 3HAUM-
TeJbHBIE MPOTUBOPEUMS MEXKAY M3JI0KEHHEeM KOHKPETHOTO MPUHIIMIA
B Koncruryiu PO u B oTpacieBoM 3aKOHOMATENbCTBE. TaKast cUTyanuu
He TOJIbKO [TOKA3aTesh YPOBHS I0PUANYECKOI IIPABOTBOPYECKON TEXHUKH,
HO M OTCYTCTBMS €IMHCTBA B3IJISAZOB HAa (hOPMYJIHMPOBKY, 3aKpelieHne
M TOJIKOBaHWE TIPUHITMIA TIpaBa Ha TeopeTrdeckoM yposHe. HauGosee
SIPKUI IPUMED CBSI3aH C TOJIKOBAHMEM TPUHITMIIA 3aKOHHOCTH, KOTOPBIi
3aKperieH BO MHOTUX OTPACJISAX IeHCTBYIONIET0 3aKOHOIATeIbCTBA.

Takum 06pazoM, Aake 3aKOHOAATENbHOE 3aKperJieHHe MPUHITUIIOR
npaBsa JI0JLKHO OBITH OTIOCPEOBAHO OCO3HAHUEM HEOOXOANMOCTH BBICTPA-
MBAHUA HETIPOTUBOPEYNBON MPaBoBOi cucteMbl. Kpome Toro, ocoboe 3Ha-
YeHue J0JIKHO OBITh YIeJIeHO TAKOMY MPU3HAKY MPpaBa KaK CUCTEMHOCTh
(ynopsi/104eHHOCTD M BHYTPEHHSIS COTJIACOBAHHOCTD ).

3. OmnpesesieHHO# IPOGIEMOiT MOKET CTATh U UCTIOIb30BAHME TIPUHITU-
OB MpaBa JJIs yCTPaHEeHUsT TIPABOBIX KOJUIU3Ui 1 nmpobesnos. O6partnm-
cq K cynebHoii npaktuke Beicinx cyaos PD. B coorsercreuum ¢ Ilocra-
HOBJIeHHeM! Cy/Ibl HAJIEJISTIOTCS TOJTHOMOYHEM TIPUMeHSITh KOHCTUTYIIHIO
P® B kauecTBe aKkTa MPsIMOTO AEUCTBUS B CIEAYIONIUX CAYIAIX:

a) korma szakperieHuble HopMmoil Koucrutyiun P@ mosoxenus,
HCXOI M3 ee CMbICIA, He TPeOYIOT JOMOJHUTENBHON peraaMeHTaInm
Y He coZiepKaT yKa3aHMUs Ha BO3MOXKHOCTD ee TPUMEHEHUS TIPU YCJIOBUU
npUHSTHSA (eepanbHOTO 3aK0HA, PETYJIUPYIONIETo MpaBa, CBOOO/bI, 00s1-
3aHHOCTH YeJIOBEKA U TPaKJaHNHA U IPYTHE TIOJIOKEHUS;

6) korna KC P® BrisiBiieH mpobes B IPaBOBOM PEryJIMPOBAHUY, THO0
Kor/a po6est 06pa3oBajcs B CBA3HU € TIPU3HAHUEM HE COOTBETCTBYIONIN-
mu Konctutyimun PO HOPMATHBHOTO MTPABOBOTO aKTa UJIM €T0 OTIEJb-
HBIX TIOJIOKEHUH ¢ YI€TOM TIOPSIZIKA, CPOKOB U 0OCOOEHHOCTEN UCTIOTHEHS
pemtenust KC PO, eciu onu B HeM yKasaHbl (B MPeIbIAYIIEH PeIakIInm
MYHKT «6» ObLI U3JI0KEH CIEAYIONUM 06pa3oM: «KOT/a Cy/I TIPUIET K BbI-

! TMocranosmenue Ilmeryma BC P® or 31.10.1995 Ne 8 (pex. ot 03.03.2015 r.)
«O HekoTopbIx Bompocax npumenenust cymnamu Koncrurynun PO npu ocyiiectsIie-
nuu npasocyaust> // Bionnerens BC PD. 1996. Ne 1.
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BOMLY, uTO (heiepalbHbBIN 3aKOH, JeiicTBoBaBINil Ha Tepputopun PD 10
Beryiienust B cuny Konctutyiu PO, npoTuBOpevuT eiis ).

OrMeTHM, 4TO B IIepBOHAYAIbHON pemakiuy [locTranoBienus npemyc-
MaTPUBAJINCD €lIe /[BA CIyYas, B KOTOPBIX Cy/l pUMeHsn KoHCTUTyImio
P® kak akT npsMoro JeicTBrs (3TH ciydan OblIM MCKIToueHsl [TocTa-
nossienneM I[Lnenyma BC PD ot 16 ampesst 2013 1. Ne 91):

 KOTJIa CYJI IPUJIET K yOeXKIeHIIO, uTO (hellepabHblil 3aKOH, TPUHSI-
THIN TocJIe Berymiaenus B cuity Kouceruryiuu PO, HaxoauTest B IPOTUBO-
pPEeYnn ¢ COOTBETCTBYIONMMU MOJOKeHUAMU KoHcTutyimy;

e KOTJla 3aKOH JUO0 MHOM HOPMATHUBHBIN MPABOBOW aKT, TPUHSTHIN
cybbexToMm PD mo mpenMeram coBMecTHOTO BefieHust PMD 1 cybbekToB
PO, nporusopeunt Koucruryiuu PO, a denepambHblil 3aKOH, KOTO-
PBI ZIOJKEH PEeTyJIUpOBaTh pacCCMaTpPUBAaEMble CYZIOM ITPABOOTHOIIECHUS,
OTCYTCTBYET.

OrMmeTnM, 4TO aHasu3 u3MeHeHUH, BHeceHHBIX B [locranomienue,
3HAYHUTEIBHO CY’KAET BOBMOKHOCTH TpuMenenus: Koncrurynun PO kak
aKTa MpaMoro JeictBusi. VIMeHHO 1M0aTOMYy, B TOM 4uCJe, BbICKA3bIBa-
I0TCSI MHEHUS, 4TO 00BEM PETHOHATIBHOTO MPABOTBOPUECTBA M CKOPOCTH
€ro M3MeHEeHUs TPeOYIOT BBIPabOTKA YETKUX KPUTEPUEB COOTBETCTBUSI
PErMOHAJILHOTO TIPABOTBOPUYECTBA KaK (hefepaTbHOMY 3aKOHOAATEbCT-
BY B II€JIOM, TaK M IPUHIMIAM TpaBa. [Ipu aToM f0/KHA yUYUTHIBATBHCS
Y Ha/IMTO3WTUBHAS NIPUPOJIa TPUHIIUIIOB TIPaBa (HAAIO3UTUBHAS TPUPOJIA
MIPUHITUIIOB TIPaBa MpeIoJaraeT MPUOPUTET MIPUHITUIIOB ITPaBa HaJl HOP-
MaTUBHO-TIPABOBBIMU TIPEATIMCAHUSIMMU ).

VTax, TPUHIMIGI TIPaBa OTJAUYAIOTCA YCTOMYMBOCTBIO U CTAOUIIb-
HOCTBIO, OTPakasi CyITHOCTb POCCUIICKOTO IpaBa. Bo3Hukawolue mpo-
GJIeMBbl TIPU pean3aliui TPUHIIUIIOB TpaBa Kak (GOPMbI POCCUHCKOTO
npaBa MOTYT OBITH PEIIEHBI B pAMKaX WHTETPATUBHOTO MPABOMOHUMA-
HUS, TPEANOJAraionero BO3MOKHOCTb ITPUMEHEHUS TTPUHIIUIIOB Tpa-
B4, HE 3aKPENICHHBIX 3aKOHONATENBHO (T. €. <HEeIMCAHBbIX» IPUHITUTIOB
npasa). [Ipu 5TOM HEO6XOUMO Y/IEAATH MOCTOAHHOE BHUMaHUE Pa3BU-
THIO CUCTEMbI TIPUHIIUIIOB 1IPaBa, OTJIUYUTEIbHBIMU YePTaMU KOTOPOT
JIOJIZKHBI CTATh CTPOMHOCTD, HEITPOTUBOPEYUBOCTD M TPUMEHUMOCTD Ha
MpaKTHUKe.

! TIocranosenue ITnenyma BC PO ot 16.04.2013 r. Ne 9 «O BHeceHu# n3aMeHeHMit
B nioctanosisienne [lneryma BC PD ot 31.10.1995 1. Ne 8 «O HEKOTOPBIX BOMPOCAx
npumMenenus cyziamu Koncrurynun PO npu ocyuectsiennu npasocyausi» // Bioa-
snereds BC PD. 2013. Ne 6.
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