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KOHCTUTYIIMOHHBIN CY]

POCCUMCKON PEJEPAIINU

KOHCTMTYIIMOHHBIN CYI P® KAK YYACTHHK ITPOIIECCA

VICIIOJTHEHUA PEIIEHUH MEXIOCYIAPCTBEHHOI'O OPTAHA

10 3AINMUTE IIPAB 1 CBOBOJ YEJIOBEKA!

© 2017 r. Baagumup Anekceesuy Kpsixkos?

B cmambe anaauzupyemcs noanomosue Koncmumyyuonnozo Cyda P® no paccmomperuio den 0 603MOICHOCMU UCNOAHE-
HUA pewleHuil Mex20cyapcmeentozo0 opzanda no 3auyume npas u c6o60d wesoeexa. B npobremnom Kaioue noKasano, Kax
060CHOBBI6AN0CH U HOPMAMUSHO 3AKPENAANOCE OAHHOE NOAHOMOYUE, 4 MAKNCE NPAKMUKA €20 NDUMEHEHUSA 8 COOMHOUE-
HUlL ¢ UHBMU cXONCUMU noaHomouusmu Koncmumyyuonnozo Cyda.

The article examines the authority of the Constitutional Court of the Russian Federation to consider cases about the possibility
of fulfillment of decisions of the interstate authority for the protection of the rights and freedoms of the individual. As problems
are shown as justified and normative fixed the power and practice of its application in relation to other similar powers of the
Constitutional Court.

Karouesvie caoea: Poccuiickas Pedepayus, Koncmumyuuonnwii Cyd Poccuu, noanomouue Koncmumyyuonnozo Cyda npo-
gepamb peutenusa mexceocydapcmeennozo opzana, Eeponeiickuii Cy0 no npagam uenogexa.

Key words: Russian Federation, the Russian Constitutional Court, the authority of the Constitutional Court to verify the
decision of interstate body, the European Court of human rights.

Hauanbnsie moaxoast K (GOPMUPOBAHUIO
nosinomounsa Koncrurynnonnoro Cyna

P® paccMaTpuBaTh e1a 0 BO3MOXKHOCTH
HCHOIHEHHS pellieHAs MEKTOCYAAPCTBEHHOTO
opraHa

B nexabpe 2015 r. Koncruryiuonnsrit Cyn PO 06-
pell HOBOE MOJIHOMOYME: B CIIELIMAJTIBHOM IIpoLienype
HEeHOCPEACTBEHHO pa3pelmarhb BOIMPOC O BO3MOXHO-
ctu ucnonHeHus Poccuiickoit Penepanueil peme-
HHsI MEXTOCYIAPCTBEHHOIO OpraHa Io 3alllTe IIpaB
n cBo6ox uenoseka’ (anee — MEXTOCYIapCTBEHHBIH
opraH). [ToHUMaHNe HEOOXOAMMOCTH U CONEPXKAHUSA
YKA3aHHOTO MOJTHOMOYHSA CKJIAJBIBAJIOCh Ha MpO-
TSIKEHUM HECKOJBKUX JieT. OTIHpaBHOU TOYKOi, Ha

! Ipu noaroToBKe HACTOAWIEH CTATBH MCIONbL30BANACH PABO-
Bas 6a3a CIIC «KoucynsrantIlmiocs.

In the preparation of this article was used legal database
“ConsultantPlus”.

[Ipodeccop Kadeaps KOHCTUTYLIMOHHOTO U aIMHHHCTPATHB-
HOro npaBa HanmoHanbHOTO MCCIENOBATENBCKOTO YHHBED-
curtera “Bricias mkoja 3KOHOMUKH”, OKTOP IOPHANYECKHUX
Hayk, npodeccop, 3acnyxeHHb# opuct PO (E-mail: Vladimir-
Kryazhkov@yandex.ru).

Vladimir Kryazhkov, professor of Constitutional and
Administrative Law, National research University “Higher school
of Economics”, Doctor of Law, Professor, honored lawyer of the
Russian Federation (E-mail: Vladimir-Kryazhkov@yandex.ru)
3Cwm.: DenepanbHEI KOHCTUTYIMOHHBI 3akoH «O BHece-
HHUU u3MeHeHn#l B PenepanbHbIil KOHCTUTYIIMOHHBIN 3aKOH

“O Koucruryuuonnom Cyne Poccuiickoii ®enepauuun’ ot
15 nexabpsa 2015 1. // Cobpanue 3akonomarenscta PO, 2015.
Ne 51 (Y. 1). Ct. 7229.
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Halll B3TJIs14, MOXHO cuuTaThk [loctaHoBieHue EB-
poreiickoro Cyja 1o rpaBaM 4eloBeka OT 7 OKTAO-
ps 2010 1. mo geny “KoHcTaHTMH MapkuH NpOTHB
Poccun”. Ero oco6eHHOCTh COCTOANA B TOM, YTO 3a-
KJIIQYEHHEIE B HEM BEIBOJBI HE COBIIA/IANH C TTO3LIIH-
eit Koncturynuonnoro Cyna P® (oHa u3zjar:nachk
B Onpenenenun Cyna ot 15 supaps 2009 r. Ne 187-0 -04,
B KOTOPOM OCIapHBaeMBIM TeM Xe IrpaXIaHHHOM
DenepanbHblii 3aK0oH “O craTyce BOCHHOCTYXalrux”
B YACTH YCTAHOBJICHHS IIpaBa Ha OTIIYCK MO yXOA4y 3a
JIETBMH TOJIBKO JIJISI BOCHHOCTYXAIlUX XEHINL: -1 IIPU-
3HaBaJICA cOOTBeTCTBYIOIMM KoHcTutynuu PG- we
HapyIalolNM KOHCTAUTYLIHOHHBIE [IpaBa 3aIBUTEA).
Poccuiickoit @epepauy peKOMEHIOBAIOCh H3MEHUTD
COOTBETCTBYIOIIYE TMOJIOXCHUA 3aKOHOAATEIHLCTBA
0 BOCHHOI c1yx0¢, YTOOB UCKITIOYNTE MOCTYIICHHE
nioxo6HBIX XaJ106 B EBponeiickuii Cyn 1o rpasaM 4e-
JIOBEKa B Oyaymem.

DTOT MpeleneHT CTaJI TIOBOJOM IS IOCTAHOBK T BO-
npoca 06 ycuneHus poiau KoncrurynuonHoro Cy1a
P® xak opraHa, CrioCOGHOrO 3aITUTUTDL HAIHOHAIb-
HBI! CYyBEPEHUTET U OCHOBOIOATA0IINE KOHCTUTYIH-
OHHEIE IEHHOCTH OT COMHUTENBHEIX (110 OMpeeIeHHIO
B./I. 3oprkuHa) pemenuii Esponeiickoro Cyna®. B mo-
cnenyiomeM uieH Cosera @enepanun A. I1. TopL: sru
UHULMUPOBAJI 3aKOHOIIPOEKTH (ObLIN BHECEHEHI B J0-
cynapctBeHHyI0 Jlymy 16 nions 2011 1.), riaBHEBIN CMBICT
KOTOPBIX CBOAWJICS K TOMY, 9TO pemenue Esponeiickoro

4Cwm.: CIIC “KoncymprantlLmioc”.
SCwm.: 3opoxun B. Tipenen yerymuusoctH // Poce. tas. 2010, 29 okr.
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Cyza He sIBISETCS OCHOBAaHMEM JLISE [IEPECMOTPa O HO-
BEIM 0OCTOSITENBCTBAM BCTYITHBIIETO B 3aKOHHYIO CHITY
cyne6HOTO aKTa, eC/iM IPUMEHEHHbIH 3aKOH He TIPU3HAH
KoncrurynuonHsM Cynom PO HeKOHCTHTYLIMOHHEIMS.
OIHAKO TIOCHE MEPBOT0 YTEHM A JaHHEIE 3aKOHOIIPOEK-
ThI (BO3MOXHO, B CBSA3H C IIMPOKOH KPUTHKO} UX 110110~
XeHHUT") OTIOXMIM Ha HEOTIPEEIEHHBIH CPOK.

Wneu o sxmouenuu KoncruryumonHoro Cyna P@
B TIpOLECC MCIoMHe s pemeHu il Esponeiickoro Cyna
B JaTbHEHIIEM [I0Jy MM OTpaxeHue B IlocTaHoBIE-
uuu Koucruryunonsoro Cyzaa ot 6 gexkabps 2013 r.
Ne 27-TT8 no 3anpocy npe3nanyma JIEHUHIpajackoro
OKDYXHOTO BOEHHOTO Cy/a, B KOTOpOM MapKuH 06-
XKaJIoBaJ MMOCTAHOBJIEHHE Cy/a TI0 HOBBIM 00CTOsA-
TEeJbCTBAM — B CBSI3M C HA3BaHHBIM perteHueM EBpo-
neiickoro Cyna 110 ero xanobe. B vacTHOCTH, TaHHBIM
TlocTa”oBIEHWEM OTIPENEIISITIOCh:

B CJIydae, eCJIM Cy[l OOIIeH IOPUCAUKIINY IPUACT
K BBIBOZLY O HEBO3MOXHOCTH UCTIOJTHEHH S IIOCTAHOBIIC-
Hus Epponeiickoro Cyzna 6e3 IpU3sHaHUsA He COOTBET-
creytomuM KoHcturyiiuu P® 3aKOHOIOIOXEHUH, OT-
HOCHTEeNbHO KoTophiX paHee KoHcTuTyiMOHHBIA Cyn
P® KoHCTaTHPOBAJ OTCYTCTBHE HAPYILIECHUsI UMY KOH-
CTHUTYLIMOHHBIX ITpaB 3asBUTENA B KOHKPETHOM JICIE,
OH NIPaBOMOYEH IIPMOCTaHOBUTE IIPOM3BOACTBO U 06pa-
tuthes B KoHcTuTyuonHbIi Cyn ¢ 3aIIpoCcoM O IIpo-
BEPKE KOHCTUTYIIMOHHOCTH STUX 3aKOHOIIOIOXEHHUH;

€CITY B XOJIe KOHCTMTYIIMOHHOT'O CyJOTIPOU3BOACTBA

paccMaTpuBaeMble 3aKOHOIIOJIOXEHU A Oyy T IPU3HA-
HHI He npoTuBopevamumu Koncturynuu P®, Kon-
cTUTYHMOHHBIH Cyl — MMes B BUAY, 4TO JJId cyda 00-
el IOPUCINKIIMM B TI0GOM CITyYae HCKIII09aeTcs 0TKa3

OT IIEpECMOTpa BCTYIIMBLIETO B CUITY CyAeOHOro rnocra-
HOBJICHU S KaK NMPOLIECCYATIBHOM CTaguy, 00yCIIOBIEH-
HOH, B YaCTHOCTH, BhIHECEHUEM nocTaHoBieHUS EB-
poneiickoro Cyia, — B paMKaX CBOEH KOMIIETEHIIUU

OTIPEAEISIET BOSMOXHBIE KOHCTUTYLIMOHHEIE CITOCOOBI

peanusanuu nocranosneHus: Esponeiickoro Cyna.

TpuBeneHHBIE IPABOBBIE TO3UIIUM KOHCTUTY LU -
ounoro Cyna P® (mocTaToOuHO MSTKHME M I0pUIHAYE-
CKH KOPPEKTHEIE) CTAJIM OCHOBAHUEM JIJISI BHECEHU A
B uioHe 2014 r. usmeHeHuit B @enepaabHbIi KOHCTUTY-
HUOHHBI 3ak0H 0 KoncTutymmonnom Cyne PO, xo-

6§ CM.: 3akoHonpoexThl, BHeceHHbie B Tocynapcteenuyio Aymy,
Ne 564345-5 u Ne 564315-5 // CHC “Koncyasranrllmoc”.

7Cm.: OT3BIBH Ha cKaHAaIbHBIH 3aKOHONpOeKT ceHaTopa Top-
IIMHa, 3aKpHBalomuit “doprouky” ans xanob rpaxaad B Es-
pony // http://kprf-saratov.ru/2011/06

8Cwm.: Cobpanne 3akoHonarenscrsa PD. 2013. Ne 50. Cr. 6670.

CM.: DenepanbHblil KOHCTUTYUMOHHHH 3akoH «O BHece-
HuM usMedHeHuil B PeaepanbHbIil KOHCTUTYIMOHHEIN 3aKOH
“0 KonctutryuuonsnoM Cyne Poccuiickoit @epepauun» ot
4 yions 2014 1. // Co6panue 3akoxoxarenbcTBa PO. 2014. Ne 23.
Cr. 2922.

KPAXKOB

TOpHIE 3aMETHO PACLIMPSIIA YKA3aHHBIE IO3UIMH. DTO
HPOSIBUIOCH B TOM, 9TO KOHCTUTYIIMOHHBIA Cyn 6b11
HaJieJIeH IOJTHOMOYHSIMU!

10 3aIpOCy CYa OCYLIECTBAAThH IIPOBEPKY NpUMeE-
HSEMOTO UM 3aKoHa (J11000ro, a He TOJIbKO TOro, K¢~
TOpBLil yX€ paHee olieHuBasca KOHCTUTYLIHOHHBIM
CyzoM) IIpM IIEpECMOTPE Iejia B CBA3U C PEUICHUEM
MEXTOCYIapCTBEHHOro opraHa (He Tonbko EBprueit-
ckoro Cyjna), B KOTOPOM KOHCTATHPYETCS Hapy.ue-
Hue B Poccuiickoit @enepanuu mpas U cBo6ox ye-
JI0BeKa MpY MPUMEHEHHMH 3aKOHA THO0 OTAEIBHBIX
€ro TIOJIOXEH U, eC/iv JAaHHBIY CyI IIPUIET K BEIBONY,
4YTO BOIIPOC O BO3MOXHOCTH IIPHMEHECHHA CCOTBET-
CTBYIOILErO 3aKOHA MOXET OBITh PEIIeH TOJBK: 110~
CJie TIONTBEPX/EHMS ero cooTBeTCTBUS KOHCTHUTY-
uuu PO (u. 2 ct. 101);

o 3anpocy Ipesunenrta P®, Cosera Penepanu,
TocynapcTBenHoit JIyMsl, oqHo# nsitoit aieHos Co-
peta @enepaumy unu genyraros [ocyrapcTBeHHOR
ymsl, [Ipasurensctsa PO, BepxosHoro Cyna PO,
OpraHoOB 3aKOHOAATENBHOM U UCTIONHUTENbHO BJIa-
cTH cyobexToB Pelepatny OCYyECTBIATH IPOBERKY
KOHCTUTYILMOHHOCTH J1060Tr0 HOPMAaTHBHOTrO TIpa-
BOBOFO aKTa OpraHa rocyJapCTBEHHOMN BJIACTH WU
JOTOBOpa MEXIy OpraHaM¥ rocyJapCTBEHHOMN Bja-
CTH (T.€. B IOpAIKe abCTPaKTHOIO HOPMOKOHTPO-
Jis M HE3aBUCHMO OT TOT'O, IIPOBEPAIUCD JIM JIaf HBIE
akThl paHee KoncturynnonueM Cynom), eciiu 3a-
SIBUTEIb CUUTAET UX IMOJIEKANUMU IEHCTBUIO BO-
1peKd OGUIIMANTEHO TPUHATOMY MEXTOCYNapCTBEH-
HEIM OPTraHOM PEINEHHIO, B KOTOPOM KOHCTaTUpYeTCs
HapyiueHue B Poccuiickoit Penepalilyu pas U CBO-
60/ yeoBeKa NMpy NMPUMEHEHUH COOTBETCTBYIOLIETO
HOPMaTHBHOI'O IIPaBOBOTO aKTa WM JOr0BOpa U HE-
06XOLMMOCTh BHECEHMS B HUX U3MEHEHUIA, YCTLAHSA-
JONIUX OTMEYEHHBIE HapymeHus (ct. 84, 85).

KoHCTHTYHOHHO-TIPaBOBOE 000CHOBaHHE
neobxonumoctd nposepku pemennii ECITY

Ha coorsercreue Koncturyuuu PO B ‘
Iocranosiaennn Koncrurynuonnoro Cysa P&
ot 14 miona 2015 r. Ne 21-T1"°

B HasBannHoM IlocTaHOBIEHNH YCHIUBAIOCh 060-
cHoBaHHMe BKIOYeHHA KoncturyuuonHoro Cyna
P® B nponecc peanusanuu peineHusi Eppomneii-
ckoro Cyna B Poccuiickoit @eneparuu. OHo 6110
IIPUHATO TI0 3aMpocy rpynnkl genyraros Iocynap-
cTBEHHOM JIyMBI, KOTOPHIE OCIIAPHBAJM KOHC1MTY-
UMOHHOCTB TTOJOXEHUIT pafa dpefepanbHbIX 3aKOHOB,
IIOCKOJIBKY OHM 00s13bIBaloT PoccHlo, €€ OpraHel 3a-
KOHOIATEILHOM, UCTIOMHUTENBHOM U cyle6HOoI BIa-
CTH K 0e3yCIOBHOMY MCIIOJTHEHUIO IIOCTAHOBJIEHH S

°Cm.: Co6panne 3akonozaarenbcTsa PO, 2015, Ne 30. Cr. 40. 2.
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KOHCTUTYIHHOHHBIN CVJI P® KAK YYACTHHMK ITPOLIECCA

Esponeiickoro Cyzna — naxe B ciaydae, €Cid OHO
nporupopeuut KoHcrurynuu P@. Paspemas naH-
noe geio, Koncruryuuonssrit Cyn npusHail, 9To To-
ctaHoBnenus Esporeitickoro CyAa IOJXHBI KCITON-
HATBCA ¢ yueToM BepxoeHcTBa KoHcTuTyumu PO,
KOTOpOE MOXET OBITh 06€CTICYeHO UCKITIOYUTENBHO
KoHcTuTyunoHHEIM CyIOM B IIpOLIEAYpax:

paccMoTpeHuUst o6pallleHus Ccyja obmed opuc-
IUKIHM, apbUTPaXHOTO Cyla O MPOBEPKE KOHCTH-
TYLHOHHOCTH NMPMMEHIEMOro 3aKoHa (B NOPSIKE,
KaK yXe paHee ObLIO ONPENENIEHO, Y. 2 CT. 101 ®e-
[epaJIbHOr0 KOHCTUTYIUOHHOTO 3aKoHa 0 KoHcTH-
tyuuonHoM Cyne P®. — B.K)); BO BCAKOM Ciyyae
CyZ o6llel IOpUCIUKIUY, apOUTPaXHBIH CyI, OCY-
IEeCTBISIONIMI MPOM3BOACTBO II0 MIEPECMOTPY BCTY-
MUBIIETO B 3aKOHHYIO CHIIY CyAEOHOrO aKTa Io 3a-
SBACHUIO JIULIA, 10 X106 KOTOporo EBponeicKuM
CyoM 6bLIO IPUHATO TIOCTAaHOBJIEHUE, KOHCTATHUDY-
fomee HapymeHue KoHBEHIIMHU O 3aIIMTE MpPaB Ye-
JIOBEKa M OCHOBHEIX cBoGOI (manee — KoHBeH1M,
EBpomneiickas KOHBEHIIMS) MOJOXKCHUSIMU 3aKOHO-
marennctBa Poceuiickoit ®Peaepanium, IpPMMEHECHHBI-
MH B JIeJie 9TOrO UL, 0043aH IIPUOCTAHOBUTD IIPO-
H3BOACTBO M 06paTuThes B KoHCTHTYIMOHHbIH Cyx
P® ¢ 3ampocoM 0 TIpOBEPKE UX COOTBETCTBUA KoH-
cruryuuu P®;

PAaCCMOTDPEHMsI CIIELIMAlLHOTO 3ampoca rocyaap-
CTBEHHBIX OPraHOB, Ha KOTOPHIE BO3JIOXEHA 00sI3aH-
HOCTB 110 obecrieyeHHIo BHIOTHEHHT Poccuiickoi
Penepaliyeil MEXAYHAPOTHBIX JOTOBOPOB, YIaCTHH-
1€t KOTOPBIX OHa siBiseTcs. JlaHHbIe OpraHbl, PHU-
JisI K BHIBOAY O HEBO3MOXHOCTM MCIIOJTHUTH BBIHE-
CeHHoe TI0 Xajgobe IpoTUB PoccHUM MOCTaHOBJICHUE
Epponeiickoro Cyzna BCIEICTBUE TOIO, UTO B 9aCTH,
o6s3pIBaloneit Poccuiickyio @eaepalivio K IpHHS-
THIO Mep MHAMBHIYaJIbHOro M O6INEro XapaKTepa,
OHO OCHOBaHO Ha ITOJIOXEHHMAX YKa3aHHOH KoHBeH-
LMY B UCTOJIKOBAHHMHY, IIPUBOIAAIIEM K UX PaCXOXNe-
nuto ¢ Koncruryuueit PO, — mpaBoMOYHH 00Opa-
tuThes B Kovcruryumonnsiit Cyn P@ s peneHus
BOIIPOCA O BO3MOXHOCTH MCIIONTHEHH I IOCTaHOBJIE-
Hus Esponeiickoro Cyna ¥ NpUHATHS MEP MHIHK-
BUAYAJBHOIO M OOIIETO XapaKTepa, HalpaBIeHHBIX
Ha obecreyeHne BhITIONHEHUA TaHHO# KOHBEHIINY,
B cnyuae, ecau Koncruryuuonnsiit Cyz P® npuner
K BBIBOLY, 4TO IOCTaHOBJICHUE EBpomneiickoro Cyna,
MOCKOJIBKY OHO OCHOBaHO Ha EBporeickoil KOHBEH-
[[M¥ B UCTONKOBaHMH, IpOTHUBOpeyammeM KoHCTHTY-
1uu P®, He MoXeT ObITH MCIIOJIHEHO, TAKOE IMOCTa-~
HOBJIEHHME B 3TOM 4AaCTH HE MOIJIEXKUT UCIIOJTHEHMIO;

paccMmoTpenust 3anpoca IlpesuneHTa PO u Ilpa-
puTenbcTBa P® o ToinkoBaHHM KOHCTMTYLHH
P®, xoria OHM COYTYT KOHKPETHOE NOCTAHOBJIC-
aue Esponeiickoro Cyzna B oTHomeHuH Poccun He
Ne§
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HCHOMHUMEIM 6e3 HapymeHnua Kouncrutyuuu PQ.
Ecnu KonctutynuoHHB Cyx MPUIOET K BEIBOAY
o necopmectumocty ¢ Korcruryuueit PO BhIHECEH-
noro EpponeiickuM CynoM penieHus, OHO HE IofjIe-
XHUT UCTIOTHEHHIO.

Kpome Toro, KoHCTUTYLMOHHBIA Cyn npusHai,
4yTO QefepanbHBIl 3aKOHOAATENb, UCXOAA U3 Tpe-
gopanumit Koacrurynuu P® u ¢ yueToM NPaBOBBIX
nosuumit KonctutyuuonHoro Cyna, BBIpaXeH-
HBIX B HacTosmeM IlocTaHOBIEHUMH, IIPABOMOYEH
IpPEAYCMOTPETh HE IPOTHBOPEYALIH i IOpUIHYECKOM
npupoae Koncruryuuonnoro Cyzna u ero mpeaHa-
3HAYEHMIO KAK BEICUIETO CyAcOHOro opraHa KOHCTHU-
TYL{MOHHOTO KOHTPOJS CIIELUaIbHbII IPaBOBOM Me-
XaHHM3M paspelleHrs UM BOMpoca 0 BO3MOXHOCTH
VJIM HEBO3MOXHOCTH C TOYKH 3PEHUA MPUHUUIIOB
BEPXOBEHCTBA ¥ BHICIIEH I0pPUANYECKOH cuibl KoH-
ctutynuy P® MCIONHUTH BEIHECEHHOE IO Xajo-
6e npotus Poccuu mocraHosnenre EpornencKkoro
Cyna, B TOM YKC/IE B YaCTH MEP OOILIETo XapakTepa.

Heobxonumo oTMETUTh, YyTo KoHcTuTynus P@
HEMOCPEACTBEHHO HE OIpEesAeT MOPSAAOK HCIIOoN-
Henus Poccuiickoit ®Denepanueil pemenui Es-
pomeiickoro Cyna. Bmecte c¢ TeM ¢enepaipHoe
3aKOHOIATENBCTBO (K MOMEHTY MpuHATUA KoHCTH-
TyuuoHHBIM CylIoM YKa3aHHOTO TlocTaHoBIEHU )
COAEPXANO OTACIBHBIE 3JIEMEHTHI 3TOTO mopazaka'-.
TakOBBIMU ABIISIIUCH.

[IpU3HAH¥E B COOTBETCTBUH CO cT. 46 EBpomneii-
CcKOii KoHBeHLMH opucaukuuu Esponeiickoro Cyna
0653aTeNBHOI 110 BOIIPOCaM TOJIKOBAaHHUS U IpHMe-
genus nannoit Kousennuu u [IpoTOKONOB K Hel
B CJIy4asix IpeAToNaraeMoro HapyuleHus Poccuii-
ckoii Pemepanueil NOIOXEHUN 3THX JOTOBOPHBIX aK-
TOB, KOTJIa IIpeAIIOiaraeMoe HapyLICHUE UMEJIC Me-
CTO TIOCJ/Ie UX BCTYIIEHWS B JEHCTBHE B OTHOILIEHUHA
Poccuiickoit @egepannn (c1. 1 PenepanbHOro 3aKo-
Ha “O patuduxauny KOHBEHIIMH O 32U TE IPaB 4e-
JIOBEKA ¥ OCHOBHEIX cBo607 11 IIpoTOKONOB K HEH” OT
30 mapTa 1998 r.1%);

posnoxeuue Ha Ilpesupgenta PP u Ilpasu-
TenscTBO PP 0643aHHOCTEH NPUHUMATH MEDHI,

U QrMmeTuM, B Jokiane IIpaputensctsa P® o pesynsraTax Mo-
HUTOpHWHTa mpasonpuMeneHus B Poccuiickoil Menepaunn 3a
2011 rox (cm.: Pocc. ras. 2013. 27 mapra) CIpaBEANUBO obpa-
Man0ch BHUMAHME Ha OTCYTCTBHe B Poccun HOpMaTHBHOIO
1paBOBOTO aKTa, KOTOPELH B OJIHOM 0GbEME PEry1MpoBal (351
OTHOIICHH, CBS3aHHbIE C 0013aHHOCTBIO FOCYAApPCTBA HCNON-
Harts noctanosrenuss ECITY. ing ycTpaneHus npobena B 3a-
KOHOJIATELCTBE IIpefIaranochk nopyynts Mumniocty Poccun
NpopaboTaTh NPEANOXEHNA O IOPANKE BHITOTHEHUA yKa3aH-
HEIX IocTaHoBNIeHHH. K coXaleHH10, K HACTOAIEMY BDEMCHHK
3Ta 3a/1a4a TaK M 0CTaNaCh HEPa3pEIIeHHOM.

12Cy.: CoBpaHue 3axonoaatensctea PO, 1998. Ne 14. Cr. 1514,
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HalpaBJIcHHBIE Ha 00eCIIeYeHHE BBINIOTHEHU ST MEX-
IYHapoRHBIX noroBopoB Poccuiickoit ®enepauny,
a TAKXe BKJIIOUEHUE B 3TOT Iponecc dheaepaibHbIX
OpraHoOB UCIIOJTHUTEIBHOM BIACTH, B KOMIIETCHIIHIO
KOTOPBIX BXOAAT BOIIPOCH], PETYJIUPYEMbIE COOTBET-
CTBYIOLIAM MEXIYHAPOMXHBIM TOTOBOPOM (CT. 32 Pe-
JepaNbHOro 3aKoHa “O MeXIYyHapOIHBIX JOTOBOpax
Poccuiickoit ®enepanun” o 15 urons 1995 r.%);

[PU3HAHUE B KaYeCTBE HOBOTO OOCTOATENBCTBA KakK
OCHOBaHuUe, TIO3BOJIAIOIIEE CyNaM MepecMaTpHBaTh
cyneGHBIe MOCTaHOBIEHUs, yCTaHOBIeHUue EBporneii-
ckuM CyJoM HapylleHus ToJoxXeHni EBporneickoit
KOHBEHIIMU IIPH PACCMOTPEHUM CYJIOM KOHKPETHO-
To JieJ1a, B CBA3Y C IPUHITHEM PEIICHUA 110 KOTOPOMY
3asiBUTeNH o6pamanca B Esponeiickuit Cyn (1. 4 4. 4
¢T. 392 TTIK PO, n. 4 4. 3 ¢T. 311 AITIK P®, . 4 4. 1
ct. 350 KAC PO, 1. 3u. 4 ct. 414 VIIK P®).

JIOMOMHAIM 3TO 3aKOHOAATEIbCTBO Pa3bsICHCHUS
Bepxosroro Cyaa P® o BoltpocaM NpHUMEHEHUS CY-
namu EBporeiickoii KOHBEHITMH ¥ UCTIOTHEHU A MU
nocraHopjaeHWi EBponeiickoro Cyna'.

KonctutyunonHsit Cya BKJIIOYAJCS B IIpOLECC
ucnonHenus pemenuit Eporneiickoro Cyzna Ha oc-
HoBe o6mux nojoxenuit Koncruryuuu P® (cT. 15,
46, 125 u np.). B yacTHOCTH, MOJOGHOE IIPOUCXOAUIIO
HOCPEACTBOM HMCIIONb30BaHMs peuieHuii Epponeii-
cxoro Cyna 11si 060CHOBaHHUs COGCTBEHHBIX BBIBO-
10oB (¥ TaKMM CIIOCOOOM JaHHBIE PELICHUS UMILIe-
MEHTHUPOBAJIMCh B POCCHUICKYIO IPABOBYIO CHCTEMY),
a Takxe (hOpMYIMPOBaHUS IIPAaBOBBIX MIO3ULIWH, HA-
LIEJTUBAIOIMX TOCYJapCTBEHHEIE OPraHbl Ha MO3U-
TMBHOE BOCIIPUATHE STHX peleHmit’>.

13CM.; Cobpanue 3akoHonateascTsa PP, 1995. Ne 29. Cr. 2757.
Ha ocHoBe fanHOil HOpMBI, HanpuMep, Ha Mumioct Poccun
BO3JIOXEHA 06513aHHOCThL OCYIECTBISTh MOHUTOPHUHT NIPaBo-
npumMeHenns B Poccuiickoit denepaliuy B UEIISIX BBINOIHEHH
nocranosnennii Esponeiickoro Cyna, B ¢BA3M ¢ KOTOPHIMU He-
06x0aMMo NpUHATHE (M31aHME), MSMEHEHUE WIIM NIPU3HAHME
yTPATHBIIMMH CUny (OTMEHA) 3aKOHO/ATeIbHBIX M HHBIX HOP-
MaTHBHEIX IPaBOBHIX akToB (1. 4.1 TTonoxenus o Munucrep-
cree octunuu PO (yB. Ykazom pesnsenta PO “Bonpocs
MunucTepeTsa foctiun Poccniickoit ®enepanun” ot 13 ok-
T56psa 2004 ) // Co6paHue 3aKOHONATENLCTBA P®D. 2004. Ne 42.
Cr. 4108).

14 Cwm.: mocranoBneHue Ilnenyma Bepxossoro Cyaa P® “O npu-
MeHEHHH CyAaMM OOuIEil IOPHCIHKIMH OGIEenPU3HAHHBIX
MNPUHLATIOB ¥ HOPM MEXJYHapOAHOro Mpasa M MeXJyHa-
poaHbix AorosopoB Poccuiickoit ®epepaunn” ot 10 oxTabps
2003 r. // Bronnetenn BepxoeHoro Cyna P®. 2003. Ne 12; no-
cranosnenue Iienyma Bepxosaoro Cyna P® “O npuMeHeHHH
cyaamu obmei opucaAuKinn KOHBEHIMH 0 3alIKTE NPaB 1e-
JIOBEKA M OCHOBHEIX CBOGO 0T 4 Hos6ps 1959 rona u IpoTto-
KOJOB K Helt” ot 27 mions 2013 r. // Bionnetens BepxoBHoro
Cyna P®D. 2013. Ne 8.

15Cym., HanpuMep: [TocTaHoBnReHHe KOHCTUTYITHOHHOTO Cyna
P® ot 2 peBpana 1996 r. Ne 4-I1 // CobGpaHue 3aKOHO/ATEN -
crea P®. 1996. Ne 7. Cr. 701.

KPAXKOB

BuMmecte ¢ TeMm B paccmaTpuBaeMoM IlocTaHoBIe-
Huu oT 14 wionsa 2015 r. KoncruryuuonHsiii Cyn
000CHOBAJI HEOOXOAUMOCTh KOHKPETU3AIIMH U pac-
IIMPEHUS CBOMX NOTHOMOYUH B IIPOLIECCE UCTIONHE-
Hus pemennii Esponeiickoro Cyna. Ilpu sToM npu-
BOJHUJIUCE CIEAYIOIINE NOBOBL:

3amuTa npas B Esporneiickom Cyle ocHOBaHa Ha
npuHIuIe cybcunuapaoct (cT. 35 EBpomneiickon
KOHBEHIMM); faHHBII CyJ JONONHACT HallMOHAIb-
HBIH MexXaHU3M cyleb6Hol 3auMThl IIpaB YeJ0BeKa
(cT. 46 1 1p. Koncturyuuu P®),

ucnonHeHve pemenunit Eppomeiickoro Cyna nomx-
HO OCYIIECTBJATHCA C YIeTOM IoJoxXeHud KoHCTu-
tyuun P®, sakpennsomux cysepeHuTeT Poccun,
BEPXOBEHCTBO U BhIcIIYIo cuuy KoHcturynuu P@
¥ HE AONYCKAIOIMMX UMILIEMEHTALNIO B IPABOBYIO
CHCTEMY FOCYIapCTBa MEXAYHAPOAHBIX JOTOBOPOB
(EBpormeiickoif KOHBEHIIMH) U OCHOBAHHBIX Ha HUX
npasossix mosunmii (Espomneiickoro Cyna), He co-
IacyIOIIMXCA ¢ MPUHIMIIAMU ¥ HopMamMu KoHeTi-
tynuu P®; ecnu pemenue ECITY HerpaBoMepHO 3a-
TparMBaeT MPUHLUIL! U HOpMEI KoncTuTyuuu P@,
Poccust MoXeT B IOPAIKE UCKJIIOYEHNS OTCTYNHTD
OT BBITIOJTHEHM S BO3JIAaTAEMEIX Ha Hee 00s3aTeNbCTB,
KOTHa TaKoe OTCTYIJICHHE SIBJSIETCSI €THHCTBCHHT
BO3MOXHBIM clIocO60M 136€XaTh HADYHMIEHUsT OCHO-
BOIIOJIATAIOIMX HOPM M MPHHIMIIOB KOHCTHTYLMHI
P® (cT. 4, 15, 17, 79 Koncruryuuu PO);

BeHckas KOHBEHIIUS O MpaBe MEXIYHAPOAHBIX
gorosopos (cT. 26, 31, 46) ycTaHaBIMBaeT OINpe-
NeNeHHBIe TIpaBUja TONKOBaHHUS MEXIYHApPOIHO-
ro norosopa. Ecniu EBponeiickuit Cya, Hapymas
3TH TIPAaBUIA, NACT HEBEPHYIO TPAaKTOBKY EBpomneii-
CKOM KOHBEHLIMHM, NpoTuBopevamylo KoHctuty-
nuuu PO, To Poccus 6yaeT BEIHYX/ACHA OTKA3aTbCA
OT MCTIONHEHU pemenus ganHoro Cyna. B nmono6-
HBIX CIy4YasX pedb MACT HE O JeHCTBUTCIBHOCTH
UM HedeicTBHTENLHOCTH It Poccun MeXayHa-
pPOXHOrO HOroBopa B LIEJOM, a JHUIIb O HEBO3MOX-
HOCTH coOnoneHus 06513aTeNbCTB O IPUMECHEHU N
€ro HOPM B UCTOJIKOBaHUY, IPUAAHHOM €il YIIOJIHO-
MOYEHHBIM MEXTOCYHAPCTBEHHHIM OPTraHOM B paM-
KaX pacCMOTpPEHHMs KOHKpeTHoro Aena. Takoit nox-
XOII COTJIACYETCA ¢ MPAKTHUKOH KOHCTHUTYLIMOHHBIX
cynos Iepmanun, Asctpuu, Mranuu u BepxosHoro
cyna CoenunenHoro KoponescTsa BennkoOpuTaHUH,
KOTOpBIE JJEMOHCTPUPYIOT TI0A06HOE K€ OTHOIIEHUE
k pemienusaM Esponeiickoro Cyna; -

B3aMMOIEHCTBHE €BPONEHCKOrO M KOHCTUTYLIUOH-
HOT'0 IIPaBOMOPAIKa HEBO3MOXHO B YCIIOBUAX cybop-
AHHALMH, [IOCKOJbKY TOJIBKO AMAJIOT MEXAY Pa3ing-
HBEIMH IIPAaBOBBIMU CHCTEMaMH SIBJIACTCA OCHOBO# UX
HaJUiexaiero papHosecus. IMEHHO TaKOro Ioaxo-
[a NMpU3BaH NMPUAECPXHBATHCA Esponeitckuit Cyn
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KaK MeXTOCYXapCTBEHHBIN cy6cHaMapHbIit cyne6-
HBIi1 Oprad, ¥ HIMEHHO OT YBaX€CHHUsI UM HallMOHAJIb-
HO#t KOHCTUTYLIMOHHOM NACHTHYHOCTHU rOCYAApCTB —
yyacTHHKOB EBpomeiickoif KOHBEHIMH BO MHOTOM
3aBUCHUT 3G PEKTUBHOCTD €€ HOPM BO BHYTPUIOCY-
JapcTBeHHOM TpaBonopsiake. KoHCTHTYMOHHBIH
Cy1 HalleJIeH Ha KOHCTPYKTHBHOE B3aUMONCHCTBHE
U B3aMMOYBAXUTENbHBIN Auaior ¢ EBponeickuM
CyzoMm, TOTOB K TIPaBOMEPHOMY KOMIIPOMUCCY paau
MOAJEPXAHHUA eBPOIECKONA CUCTEMBI 3aLIUTHI ITPAB
¥ cBoGOI YeJIoBEKa M IpaXJaHWHA, HO B IIpeaenax,
ouepueHHBIX KoncTurynueit PO.

Hassaunoe [Toctanosnenve KOHCTUTYHHUOHHO-
ro Cyaa ¥ 3aK/II0YEHHBIE B HEM IIPaBOBBIC IO3ULIUH
[0-pPa3HOMY OB BOCIIPHHSATHL B HAYYHOM C000-
mectse. B yactHocTH, B. M. Kpycc KOHCTaTHPOBAI:
naHHoe pemenre KoncTurynuonsoro Cyna mmeer
3aBeplHIapolee 3HaYeHUE OIS TEOPUMH KOHCTUTYIIHO-
HaJIM3alMK TpaBoBoii cucTeMsl Poccun'®. B.A. Jle-
Gexes cornatancs ¢ TeM, uto EBpomneiickuii Cyn He
BIIPaBE JaBaTh YKa3aHUs O HEOOXOMMMOCTH U3MEHE-
HHUSA HaIlMOHAJbHOTO 3aKOHOZATENbCTBA, ITOCKOJIb-
KV IoJo6HOe HapyIiaeT CYyBEPEHUTET rocyzapcrsal’,
K.H. OBcensiH mpeaIonoxXuia, 4YTo IpaBoBBIe I10-
3uLMM yKasaHHoro IlocTaHOBJICHUS MOTHBHPYIOT
HOBBIE QOPMATHI AeATeNbHOCTH KOHCTUTY HUOHHOTO
Cyza KaK NpOBOJAHNKA UMIJIEMEHTallMH PElICHUM
Esponeiickoro Cyna B IIpaBOBYIO CUCTEMY Poccun'®.

BMecTe ¢ TeM BHICKA3BIBAJINCh U HHBIE CYXKACHU.
Taxk, H.B. BapnaMoBa BIIOJIHE CIIPaBEIJIMBO OTME-
yana, 94To npemioxeHub it KonctutyumoHHbeIM Cy-
JIOM MIOIXOI K MCIIONHEH U0 peleHuit Esponeiickoro
Cyga (c mocienyouumM 3aKOHOAATEIbHEM 0dopM-
JIEHMEM) IIPOTHBOPEYMT CaMOH CYTH HaJHALUO-
HaJIbHOI CHCTEMEI 3allIUTHI IIPAB YeJIoBeKa, KOTOpast
MpeAIoaaraeT Corjiacue rocylapcTBa-y4yacTHUKa Ha
OCYILECTBJIEHHE HE3aBUCUMBIM HaJHALIMOHAIBHBIM
cyZeOHBIM OpPraHOM MIPOBEPKY NPUHATHIX Ha HALHO-
HaJIbLHOM YPOBHE OKOHYATENbHEIX PEINEHUH Ha COOT-
BETCTBUE HaJHAMOHAJIBHEIM CTaHZapTaM obecreye-
Hus mpas yenosekal®. K aToMy MOXXHO 106aBUTB, 4TO
MHULMUpoBaHHasd KOHCTUTYIIMOHHBIM Cy/J10M mipa-
BOBasi KOHCTPYKIUS — EBponeiicKky10 KOHBEHIIHIO

16 Cm.: Kpycc B. H. KOHCTUTYIIMOHATTM3A1IMS [1PaBa: OCHOBHI Te-
opun. M., 2016. C. 186.

Y Cm.: Jle6edes B.A. Konuenuusa npas u cBoGoj 4esoBeKa
M rpaXXAaHMHA KaK 31€MEHT OTeYeCTBEHHOr0 KOHCTUTYIIMOHA-
au3ma // KoHCTUTyLUMOHHOE U MYHHIIMNAAbHOE npaso. 2015,
Ne12.C.7.

8CwMm.: Oscenan X. H. Teopus dbenepansHoOro 3akoHa (06GBIKHO-
BEHHBIE, WU TPOCTHIE) KaK HCTOYHHUK NpaBa Poccuu B riepuos
rno6anusauuu // Tam xe. 2015. Ne 11. C. 73.

Cwm.: Bapramosa H. B. IIpo6reMbl KOHCTHTYIIHOHAIM3ALUY
NIPaBOIOPAAKA B YCIIOBUSIX COBPEMEHHBIX HHTETPALIMOHHBIX
npoueccos // Tam xe. 2016. Ne 2. C. 13.
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IIPU3HAEM, HO MOXEM COMHEBAThCA B 00513aTEIIbHO-
¢t ee HOpM B ucronkosanuu ECITY:

a) TpaHchOpMHUPYeT KOHBEHUHOHHOE NMOHHMA-
Hue opucauxuun Esponeiickoro Cyna, obs3arens-
HOCTH MCIIOJIHEHUSA €ro OKOHYATEJIbHBIX IOCTa-
HOBJIEHU, Kacaromiuxcs Poccun, KOTOpBIE MOTYT
¥ He ucnoaHsaThes. IlogobHoe B ONpeaeIeHHON CTe-
IeHY 06eclieHMBaeT MojoxeHue 4. 3 cT. 46 Konctu-
tyuuu P@, rapaHTHApyIOlee KaxXI0OMy NIpaBo Ha 06-
palieHHe B MEXTOCYJapCTBEHHBIM OpraH B LEIAX
3aIUTH IpaB U cBOOOX YelloBEKa, U B 1IEJIOM O3Ha-
yaeT CHMXEHUE YPOBHA MX 3allUTH B Poccuiicroit
®enepannumy;

©) MCKyCCTBEHHO oTAensieT EBpOmeiickyio KOH-
BeHIIMIO OT peluennii Esponeiickoro Cyna, ITOCKOJIb-
KY K €ro BEIEHHUIO OTHECEHBI BCE BOIIPOCH! TOJIKOBA-
HUS U IPYMEHEHUS TIOJIOXeHWH faHHON KoHBeHuMH
u IIpoTtokonos K Heit (c1. 32 KonseHmun). D10 camo
o cede MpeAroaaract, YTo IIPaBOBHIE MO3UIINH, U3-
naraemeie B pemeHussx ECIIY oTHOCHTERBHO TIOJIO-
XEHWH Ha3BaHHHIX aKTOB, M CAaMHU €ro MpeneacHTH
18 Poccniickoit @enepaliuu HOCAT 0043aTEbHBIH
xapakTtep?®. Ecau KoHcTuTyuus, COraacHO pactpo-
CTPaHEHHOMY MHEHHUIO, — 3TO TO, KaK €€ TONKYeT
Koncrutynuonusiit Cyn, to u Esponeiickast KoH-
BEHLMs OOpETAET CBOE AKTyaJbHOE COHEPXKAaHHUE,
KauecTBO XHMBOro, Pa3BUBAIOIIErocs JOTOBOPa Yepes
pemenus Esporneiickoro Cyna, o6oraiieHHbIC OIBI-
TOM CTpaH-y4acTHMIZ!, ‘

Kputrueckre OUEHKH BBICKA3bIBAMUCh U I TO-
BOJy apryMEHTallMH, UCIToNb3yeMoit Koncturyuu-
oHHBIM CynoM. B 4acTHOCTH, 9TO KacaeTcs TpaKTOB-
kH BepxoseHcTBa KoHcTuTynuu PO B COOTHOIECHUH
¢ oflenpu3HaAaHHBIMM NPUHUMIIAMM M HOPMaM#
MEXIYHApOAHOIro MpaBa M MeXAYHAapOIHBIMH [IO-
rosopaMu Poccuiickoit @enepannu. B 1aHHOM OT-
HOHICHMM BIIOJHE CTIpaBeNINBO O06paIlaloch BHU-
MaHHe Ha TO, YTO BepXOBEHCTBO KOHCTHUTyLMH
HENoCPeACTBEHHO ITPOBO3TIAIIAETCS TONBKO B HAIlH-
OHAJILHOM 33aKOHOJATENbCTBE, B CUCTEME IIPABOBBIX
aKTOB, IpUHATHIX B Poccuiickoit Peaepanun (4. 1
ct. 15 Koncruryuuu P®)?2. KpoMe TOTo, HElb3s HE
COJIACUTBCA ¢ MHeHHeM cyapd KOHCTUTYLXOH-
goro Cyma B orcraBke T.I. Mopmakosoil o TOM,
4YTO IJsl MPaBUIBHOTO MOHUMAaHUA MEXaHU3MOB

20Cwm.: 3opvkun B.JI. llpeueneHTHEN XapakTep pemeHui KoH-
crutrynuonnoro Cyna Poccuiickoit ®enepaunu // KypHan
pocc. npasa. 2004. Ne 12, C. 8.

UCwm.: Ipauesa C. A. KOHCTUTYIITMOHHOE IPABOCY/IHE ¥ peaxu3a-
nms pemtenui Esponeiickoro Cyna o npasaM yenosexa. M.,
2012.C. 16, 17.

2Cm.: MHTepHAIlMOHANH3AUMS KOHCTUTYLMOHHOTO Iipa-
Ba: coBpeMeHHble TeHaeHuuK / [Toa pen. H. B. Bapnamosoit,
T.A. Bacunsesoit. M, 2017. C. 120.
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AMIIJIEMEHTALIMH MEXAYHAPOIHBIX HOPM B POCCUA-
CKYIO [IPaBOBYIO CUCTEMY HEOOXOMUMO YIUTHIBATH HE
TOJIBKO MojoxXeHus 4. 4 cT. 15 Konctutynuu P®, Ho
U TO, YTO:

KoHcTUTYIMSA, €CIU OCHOBHIBAThCS Ha €€ 4. 1
¢T. 17, mpsAMoO YTBEPXAAET, YTO B 06JIACTH NPAB U CBO-
6o yesoBeKa PoccHs CIeayeT Mpexae BCeTo MEXAyY-
HAPOIHOMY CTaHAapTy, IPU3HAET B Cdepe mpap ye-
JIOBEKA TIPMOPUTET MEXIYHAPOAHOTO IIpaBa Mepex
KOHCTHTYLMOHHBIM DPEryJUpOBaHHEM, 00YCIOBIHU-
BaeT HeOOXOMUMOCTb TOJKOBAHUS KOHCTHTYIIMOH-
HEBIX TIPaB YEI0BEKA aIeKBaTHO OQUIHATBEHOMY TOJI-
KOBaHMIO OJHOMMEHHBIX MEXIYHApOIHBIX (B TOM
YHCie KOHBEHIIMOHAJIBHBIX) IIPaB — pa3 OHU CYUTA-
10TCS MpeamecTByom UMY KOHCTHTYLIMY, BKIIIOYC-
HHI B [IpaBoBYI0 cucteMy Poccuy;

no cmeicay 4. 1 c1. 55 Koncrutyuuu B Poccun He
HACKJIIOYAETCS 3alIMTa JPYTHX OOLIeNpU3HAHHBIX
npaB ¥ cBo60/1, KOTOPHIE MOTYT OBITH €Ilic HE Ha3Ba-
HBl B KOHCTATYL K. DTO YKa3bIBAET HA TO, YTO MEX-
IyHapOXHBIN PETYAATOP OCHOBHEIX IIPaB U cBOOON
npusHaeTca B Poccuiickoit Denepaiiny MMEIOINM
JOPUIUYECKYIO CHITY KOHCTUTYIIHOHHEIX HOpM2,

He BmonHe y6GequTEeIbHBIMHM IPU3HABAJIUCH
u ccolnku KouctutynuonHoro Cyna Ha IOJIOXe-
uus Konctutyuuu P@® o rocyaapCTBEHHOM CyBEpe-
HuTeTe (CT. 4, 79) KaK OfHO U3 YCJIOBHIi, IO3BOJISA-
omux Poccuiickoit Penepallny OTKa3hBaTbCA OT
ucnionueHus pemenuit Esponeiickoro Cyna. Takon
MIOAXO NMPOTHBOPEUMT MO3ULHOHUPOBaHKIO Poc-
CHH B COBPEMEHHOM MUpe, KoTopas cornacHo KoH-
crutyuuu P® paccMaTpuBaeT cebst 4acThIO MUPO-
poro coobmiectsa (mpeambyna), 6j1aroxeaaTeNIbHO
OTHOCHUTCS K BKJIOYEHMIO B CBOIO IIPABOBYIO CUCTE-
My OBIENPU3HAHHBIX TPUHLMIIOB ¥ HOPM MEXAyHa-
ponHoro mpasa (4. 4 ¢T. 15), K BOCIPUATHIO 3aKJIIO-
YeHHBIX B THX HOpMax mpas u cBobon (4. 1 ct. 17,
4. 1 cT. 55), monyckaeT y4acTue Poccuiickoi ®enepa-
MU B MEXTOCYapCTBEHHBIX OOBEIUHEHMAX U IIEPE-
Ja4y UM YacTH CBOMX IOTHOMOYHIA B COOTBETCTBUH
C MEXIYHApOJAHBIM JOTOBOPOM, €CJIM 3TO HE BJE-
yeT OrpaHMYEHHUS MPaB U CBOOOA 4eJIOBEKA U TPaxX-
JaHWHA M He NIPOTHBOPEYUT OCHOBAM KOHCTHUTY-
uuonHoro cTpost Poccuitckoii ®enepauun (CT. 79).
[Mono6HOe haKTUYECKU CBUIETEIBCTBYET, YTO CY-
BepeHuTeT AeauM. OH yTpauMBaeT CBOIO NONHOTY
¢ nepefiaycii rocy1apcTBOM HEKOTOPBIX ITOJTHOMOYM I
MEXTOCY/apCTBEHHBIM 06beMHEHUAM. OGOCHOBbI-
BaTh B JAHHON CHTYallM¥ HEM3MEHHOCTD MOJHOTHI

BCwm.: Mopwaxosa T. I. KoHCTUTYIIHA H cynebHast MMIIEMCHTA-
wus EBpomneiickoil KOHBEHIIMH 110 IPaBaM Y€N0BCKa // CpaBHHU-
TeTbHOE KOHCTHTYLMOHHOE 0603peHnue. 2016. Ne 2. C. 184, 185.

CYBEpPEHMTETAa — 3HAYMUT, UATH IPOTUB 34PaBOroO
cMBIcna?t. :

Ipu 3TOM HYXHO COITIACUTBCA C TeM, YTO B HACTO-
siiee BpeMs 3allliTa HaceJIeHUs U YBaXEHHUE IIPaB
yeJoBeKa €CTh BaXHEHIIHE COCTaBIAIOLUINE CyBe-
pEHHMTETA U TOCYIAPCTBEHHOCTH, U B CHIIY IAHHOTO
06CTOATENBCTBA CYBEPEHUTET IIPEATIONAraeT cobmo-
neHue 0653aTeNbCTB Nepel COOCTBEHHEIM HapOIOM.
Kak creacTsue, 3afada rocy1apcTBa COCTOMT B ¢op-
MUpPOBAHUU OTBETCTBEHHOTO CYBEPEHHTETA. Oxa-
3aHHe MEXIYHAPOAHEIM COOGIIECTBOM COACACTBUSA
B BLIMOJIHEHUH OGS3aHHOCTH 110 YKa3aHHOM 3aIIUTe
CIIOCOBCTRYET ero YKPEIUIEHHUIO, a He ocnabueHuIo?,
COOTBETCTBEHHO, HUKAaKOil OMacHOCTH ISl CyBe-
pEeHUTETa He BO3HMKAET, ECIM YCHIIMBACTCA 3alllU-
Ta TIpaB ¥ cBOGOI, B TOM 4YUCJie HAa HaJlHAIIMOHAIIb-
HOM YpOBHE, ¥ TIPU3HAETCS BO3MOXHOCTD CNIEIOBATh
6oJIee BHICOKMM HAllMOHAJILHBIM CTaHAapTaM IpaB
¥ cBOGOA B CpaBHEHMHU C IipeiJlaTacMbIMM, Hallpy-
mep, EBponeiickoii KOHBEeHLUEH (CT. 53)%,

CoOMHEHMIO OBLJIM TMOABEPTHYTH ¥ TPaKTOBKH
Koucruryuuonsoro Cyna noioxeHuit Benckoit
KOHBEHIIMH O IIpaBe MeXIyHapOMHBIX [OTOBOPOB.
OHU, KaK I0JIaraloT CIENHATUCTHI, OCYIIECTBIIA-
JMCh 6€3 yJeTa ee KIII04eBOil HOpMBIL: “Y4acTHUK He
MOXET CCHLJIATHCA Ha TIOJIOXKEHUE CBOCT'0 BHYTPEH-
Hero IpaBa B Ka4eCTBE ONpaBAaHU JJI HEBBIION-
HeHUs UM gorosopa” (cT. 27)*’. DTo OTHOCHTCA Kak
K KOHCTHTYLIMOHHOMY IIpaBy, TaK ¥ K OOBIYHBIM 3a-
KoHaM28. YKazaHHOE MpaBHIIO MPEACTABIAET COO0M
“UMIIEPATMBHYIO HOPMY OOIIEro MeXAYyHapOIHOIo
mpasa”, IPUHUMAEMYIO U NIPU3HABAEMYIO “Mexy-
HapOAHBIM COOBLIECTBOM rOCYIapCTB B LEJIOM Kak
HOpMa, OTKJIOHEHHE OT KOTOPO# HEXOITYCTHMO M KO-
TOpasi MOXET GHITH M3MEHEHA TOJIBKO TIOCHICYIOIEH

4 Cwm.: Brankenazenas A., Teeun H. B npuHIUINE HENB34, HO MOX-
no!.. Koncruryuuonnstit Cya Poccnu u aesio 06 00a3aTeAbHO-
cru pemennii EBponetickoro Cy/a 1o npaBaMm YenoseKa // Tam
xe. 2015. Ne 5. C. 156.

25Cum.: Bacuavesa T.A. KoHIlenuus CyBepeHUTETa B YCIIOBHSIX
o6anu3anuy M eBporeiickoi uuterpauun // KoHCTHTYHH-
OHHOE ¥ MYyHHLMIIATBHOE Tpaso. 2016. Ne 2. C. §; Anebacmpo-
6a U. A. KOHCTHTYIMOHAIN3M KaK IPaBOBOC OCHOBAHHE COLIH-
anbHO# conupapHocTh. M., 2016. C. 219-238.

% Cwm.: Mopwakosa T. I Vkas. cou. C. 186.

27 Y ckmiodeHHe U3 ITOTO MPaBUia TONBKO OAHO: OTCTYTINIEHWE
OT 0643aTeNbCTB BHIMOJHEHNA JOroBOpa AONYCTUMO, €CAHU
OH 3aK/1I0YEH B HapyLIEHWe KOMIIETEHUMH (CT. 46 Benckoil
KOHBEHIIHH).

8 Cm.: Hycchepzep A. YrydlieHre HAllMOHAIBHEIX MEXaHU3MOB
3¢ dEKTHBHOTO IPMMEHEHHU TIONOXKCHIH EBponeiickoit KoH-
BeHI¥H O 33UIMTe PAB Ye0BEKa ¥ OCHOBHEIX CBOGOLL. Joxnax
no Fepmanuu. Crenan Ha MexayHap. xoH}. “CoBepIIEHCTBO-
BAHME HALMOHATBHEIX MEXaHM3MOB 3¢ EKTUBHOMA HMITIEMEH-
tanuy EBporeiickoif KOHBEHIIMH 110 IIPaBaM yenosexa” (22—
23 ox1a6ps 2015 r., T. Cankt-Tlerep6ypr) // ApXuB aBTOpa.
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HOPMOit 061Iero MEX1yHapOAHOro Nnpaea, Hocguei
taxoil xe xapakrep” (cT. 53 BeHcko#t KOHBeHIUM)?.

HexoTopasi TEHACHIIMO3HOCTh KOHCTUTYIIMOHHOTO
Cyna oTMedaeTcs TIpY UCTIONIb30BaHUM UM IIPAKTHKHU
3apy6exHbIx cy10B. A.A. Tpounkas u T.M. XpaMoBa
KoHCTaTUpyIoT: 1 KoHctutynmonHoro Cyna Kioye-
BOE 3HAaYEHMe UMEIOT HE UTOTOBEIE PEIIEHH I COOTBET-
CTBYIOLINX CYIOB (HanpUMep, TO, 9TO DenepanbHBIN
KOHCTHTYLHOHHBI cyn ['epMaHuy no ey I'eprionio
HOTPE6OBA OTMEHBI CYA€GHOTO pEIEeH U, BBIHECCH-
Horo 6e3 HauIexalero yyera pemeHns Esponeiickoro
Cyza) ¥ Jaxe He CofepXaHUe apryMEHTOB CYI0B, KaK
TaKoBOE, a caM (haKT CyIIeCTBOBAHHUA 3a PyOeKOM 60-
raToil IpaKTUKH, CBUAETEILCTBYIONICH B IIONIB3Y HE-
BO3MOXHOCTH IpUMeHeHMsI HOpM EBporneiickoi KoH-
peHuuy B ucronkosanuu ECITY, mporusopeyaieM
HAIMOHATbHOM KOHCTATYLIHU C.

Tpodeccop A. Hyccbeprep, cyaps Espomnerickoro
Cyna ot [epMaHuU, KOMMEHTHUDYS YIOMAHYTOE T10-
cranoBneHue PefepanbHOrO KOHCTUTYITHOHHOTO Cya
TepMaHMH, pa3bsCHUIA, UTO COIIACHO €T0 IIPABOBBIM
MO3MIMAM Npr3HaeTcs: a) EBponeiickasi KOHBEHIINS
JOJIXHA GBITH UCIIOIb30BaHA B KAYECTBE BCIIOMOraTe/Ib-
HOTO CpeACTBa HHTEPIIPETALlUH COACPXKAHHS OCHOB-
HBIX JIpaB ¥ IPUHIIUIA BEPXOBEHCTBA 3aKOH4A, 3aKpe-
mIeHHBIX B OCHOBHOM 3aKOHE, [IPH YCJIOBHH, YTO 3TO
He IPUBEJET K OTPAHUICHHIO JTM60 COKPALEHHUIO 10~
CIeRHMX; 6) OTKpHTOcTh OCHOBHOIO 3aKOHA T MEX-
JYHAPOIHOTO [IPaBa ! €ro CYLIHOCTHASA OPUEHTAMA Ha
[IpaBa YeJIOBEKA; B) IPEIBAPUTEIbHBIM YCITIOBUEM /IS
JCIOMHeH s mocTaHosneHmit Esponeitckoro Cynia siB-
fII€TCSA X COOTBETCTBUE “IOMYCTUMOM METORONIOT MU
MHTEpIIPETALMY 3aKOHA”, UMIUIEMEHTALU s HE HOJIXK-
Ha 6BITh “IIa0J0HHBIM UCIIOIHEHUEM ”, 00s3aHa YIH-
TBHIBATh TIOCEACTBM I MCIIOJIHEHU S PEINCHU S U1 Ha-
LIMOHANbHOI [IpaBoBoii cucTeMbl’l. I3 cKazaHHOrO
CJIEAYET, 4TO, B OT/IMYME OT KOHCTHTYIIHOHHOIO Cyna
P®, KoHCTUTYLHOHHBIH cyn [epManuy, BHIpa0aTHI-
Bas Ha3BaHHOE MOCTAHOBJIEHUE, HAXOJUJICS HE B IIO-
JFICKE apTyMEHTOB, IIO3BOJISIONIMX HE UCIIONHATD petie-
nuit EBponeiickoro Cyna, a Ha060poT, GOpMyIHPOBAI
MO3UIIUY, 00€CIIEYHBAIOLIUE BHIIIOIHEHNE 3THX pelie-
HUit B rapMoHUH ¢ OCHOBHBIM 32KOHOM Y HALIHOHAJIb-
HBIM CYBEPEHUTETOM.

Y Cwm.: Auydpuesa JI. Poccuitckas KoHcTuTyums W MeXayHa-
pOAHOE MPaBO: KOMIPOMHCC HE HaleH // http://legal.report/
author/rossijskaya—konstituciya—i—mezhdunarodnoe—pravo-
kompromiss-ne-najden (Jlata obpameHus: 2.08.2016 r.).

0Cm.: Tpouykas A. A., Xpamosa T. M. Ucnionp3oBanue opraHa-
MH KOHCTHTYLIMOHHOTO KOHTPOJISA 3apy6eXXHOro OIbITa // Toc.
u npaso. 2016. Ne 8. C. 20-22. K €X0XHM BBIBONAM NPHXO-
nut 1 U.A. AnebactpoBa (cM.: MHTepHAIIMOHATHU3ALM S KOH-
CTUTYIHOHHOTO [IPaBa: COBPEMEHHEIE TEHNIEHLIUH / Hon pen.
H.B. Bapnamosoii, T.A. BacuyseBoi. C. 127-130).

M Cwm.: Hyccbepzep A. Ykas. cod.
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3akoHoAaTeIbHOE 3aKpenieHre NOJTHOMOINA
Koncturynuonsoro Cyzna P® paccmaTpHBaTh
JeJ1a 0 BO3MOKHOCTH HCIOTHEHHsA peleHHH
MeKTroCyAapCTBEeHHOTO Oprana

QenepalbHBIM KOHCTHTYIIMOHHBIM 3aKOHOM
«O BHeceHUM M3MeHeHUi B DenepalbHblii KOHCTU-
TynHOHHBIHA 3akOoH “O KOHCTHTYHHOHHOM Cyne
Poccuiickoit @exepanun” ot 14 pexabpa 2015 1.
IpaBoOBBIM 1O3ULMAM KOHCTHUTYHMOHHOTO Cyna,
cdopmynupoBaHHbIM B ero [locTaHOBIEHMH OT
14 mrons 2015 1., 6BLIa IpuAaHa HOPMATABHO-TIPABO-
Bas popMa. COOTBETCTBYIOIIMIT 3aKOHOIIPOCKT ObL1
pHeceH B TocynapcTBeHHyio ymy uieHom Cosera
@Pepepanuu A.A. KimnmacowM, genyTaTaMu T'ocynap-
creennoii Jymsl B. H. IlmurunsiM, M. B. EMenbsaHo-
seM, B. H. JIuxauessiM U A. H. JluneHko 18 HOS6DS
2015 r., npuHAT eto 4 nexabpsa (3a — 436 menyTaToB,
TpU — poTuB), onobpen CoBeTOM Denepauuy ye-
pe3 naTh AHe# M noanucad lIpe3suaeHToM P® 14 ne-
xabps 2015 r.3? B MOACHUTENBHOM 3aIIUCKE K 3TOMY
IIpoeKTy 060CHOBaHME, KaK TaKOBOE, OTCYTCTBYET,
HO CKa3aHO, YTO OH HHUIIUMPYETCH BO NCIIOJHECHHC
ykazaHHoro IloctaHoBiAeHUA KOHCTUTYHHOHHO-
ro Cyna, ucxons u3 tTpebosaHuit KoHCTHTYUMH PO
¥ C YYETOM IIPAaBOBBIX ITO3U1IMIA, BEIPDaKEHHBIX B 1aH-
HoM ITocTaHOBIEHWH.

Ha3saHHBIM 3aKOHOM 3aKpEIUISIOTCA:

crenyaibHoe noaHoModue KOHCTHTYIHMOHHO-
ro Cyza o 3anpocaMm ¢efiepajbHOro opraHa ucnou-
HUTEIbHOR BJIACTH, HaJEICHHOIO KOMIETEHLMEN
B cepe obecreyeHU s AEATEIBHOCTU I10 3aIMUTE NH-
tepecoB Poccuiickoit Peaepaniuy IpU pacCMOTpe-
HHMH B MEXTOCYIAPCTBEHHOM OPraHe 10 3alUTE I1paB
1 cBOGOJI 4eIoBeKa XaJo06, mogaHHEIX Ipotus Poc-
cuiickoit Pefgepany Ha OCHOBAaHUM MEXIyHapoO.-
Horo norosopa Poccuiickoii Penepaunu, paspemarsb
BOIIPOC O BO3MOXHOCTH MCIIOTHEHH S PEIICHUS laH-
HOTO MEXTOCYIapCTBEHHOro opraHa (1. 3.2 4. 1 cT. 3);

HOPSAOK PACCMOTPEHMS J€J1 O BOSMOXHOCTH HC-
MOJIHEHU S pEIICHUS MEXTOCYIapCTBEHHOI0 OpraHa
(c1. 104.1—104.4), coryiacCHO KOTOPOMY:

a) Ha3BaHHBbIA ¢denepaibHBIA OPraH MCIOJHM-
TeBHOM BIACTH Ha OCHOBAHUM 3aKIoueHHA dee-
paNbHBIX TOCYJAapPCTBEHHBIX OPraHOB, Ha KOTOPHI®
BO3JIOXKEHA O6I3aHHOCTh B IIpelesax CBOEH KOM-
IeTCHIMY IIPUHUMATh MEPHI 110 UCITONHEHUIO pe-
LIEHMH MEXTOCYIapCTBEHHOTO OpraHa, J1n6o, eciu
yKa3aHHBI# denepalbHblii OpraH UCTIOTHUTENb-
HOM BJIACTH CaM SIBJISIETCS OPTaHOM, Ha KOTOPHIN
BO3JIOXKCHA Takasd 00s3aHHOCTh, HA OCHOBaHHU

32Cm.; TlacniopT 3akoHompoexta Ne 931766-6 // CIIC “KoHcynb-
tantllmoc”.
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COGCTBEHHOr'0O BHIBOAA O HEBO3MOXHOCTHU UCIIOHE-
HHS BEIHECEHHOTO TIO Xanobe, IIOTaHHOW MPOTHUB
Poccuiickoit Penepauiiy HAa OCHOBAHUU MEXIyHa-
ponHoro aoroBopa Poccuiickoit Penepanuu, pe-
IIIEHUsI MEXTOCYIAPCTBEHHOTO OpraHa BCIEICTBHE
TOro, YTO B yacTH, obGg3rBalomeil Poccuiickyio
Qenepanuio K NpUHATHIO MED IIO €TI0 HMCIOJHE-
HU10, JaHHOE pellleHe OCHOBAaHO Ha ITOJIOXEHU-
X MeXIyHapoaHoro gorosopa Poccuiickoit Pe-
Jepaluy B MCTOJKOBAaHMM, IPEANOIOXUTECIBHO
NMPUBOIAINEM K UX pacXekIeHHI0 ¢ KOHCTUTYIH-
eit PO, pnipase o6paTUTHCA B KOHCTUTYIIMOHHBIA
Cya ¢ 3alpoCoOM O pa3pelIcHUH BOIIpoca O BO3-
MOXHOCTH HCIHOJHEHUS pEIIeHMS MeXrocylap-
cTBeHHOro opraHa. K 3ampocy npunaraercsa TeKCT
COOTBETCTBYIOIIETO PEIICHU S MEXTOCYXapCTBEHHO-
ro OpraHa,

6) momoOHBIM 3ampoC AONYCTHM, €CJIM 3asIBU-
TEJIb CYUTAET, YTO MCIIOJITHEHUE PEUICHUS MEXIO-
CYJapCTBEHHOIO OpraHa HEBO3MOXHO, IIOCKOIBKY
OHO OCHOBaHO Ha IOJIOXCHUSAX MEXIYHapOAHOTO
morosopa Poccuiickoit @enepaliuu B UCTONKOBA-
HUH, IPUBOIAIIEM X MX pacXoxXxIeHHIo ¢ KoHeru-
Tyuneii P@;

B) BO3MOXHOCTb MCIOJHEHHUS YKa3aHHOIO pe-
IEHMS MEXTOCYIAapCTBEHHOT'O OpraHa pa3pelia-
ercad KonctutyunoHHbBIM CyIoM ¢ TOYKH 3peHHS
OCHOB KOHCTUTYILIMOHHOro cTposi Poccutickoit ®e-
nepaluy U ycraHosieHHoro KoHcrurynueii PO
TIPABOBOIO PETYIHPOBAHUSA IPaB M CBOOOM 4eno-
BEKa ¥ I'paXIaHNHA;

T) 10 HTOraM PacCMOTpPEHMs JaHHoro aena KoH-
CTUTYLUMOHHBII Cyl BHIHOCUT IIOCTAHOBJIEHHE TM60
0 BO3MOXHOCTH MCIIOJTHEHHSI B LICJIOM UJIU B YaCTH,
MO0 0 HEBO3MOXHOCTH UCIIOJIHEHU S B LIENIOM MU
B YACTHM COOTBETCTBYIOLIETO PEUIEHUS MEXTOCY-
JApCTBEHHOrO OpraHa. B rmocneaHeM cirydae Kakue-
nu6o medicTBus (aKTHI), HaNIpaBJIeHHBIE HA UCIION-
HEHME YKA3aHHOrO PEeIIeHHUsT MEXTIoCyaapCTBeH-
Horo oprasa, B Poccuiickoit Penepaliuy HE MOTYT
OCYLIECTBIIAThCA (IPUHUMATHCS).

JIOMONHAIOT 9TOT MOPAAOK NMOJIOXEHHA 3aK0-
Ha O TOM, YTO OCHOBAHHEM K PaCCMOTPEHUIO Ta-
xoro nena 8 KoHcturyunonHoM Cyne sIBISETCA
OOHapyXMBIIascs HEONPEAEIEHHOCTb B BOIIpOCE
0 BO3MOXHOCTH UCIHOJIHEHHUS PEIUCHUSA MEXTOCY-
JapCTBEHHOTO OpraHa, IPeANONOXMUTENBHO pac-
xonsamerocs ¢ Koucruryuueit PO (4. 2 cr. 36);
momoGHEIE Iejia MOTYT paccMaTpuBaThcs 6€3 IIpo-
BeneHus cnymanuii, ecnu KoHctutyuuonHsiid Cyn
IPUIET K BHIBOAY O TOM, YTO BOIIPOC MOXET GBITH
paspeleH Ha OCHOBAaHMH COIepXalluXxcd B paHee
NIPMHATHIX MOCTAHOBICHUAX KOHCTHTYLIHOHHOTO
CyZa npaBoOBbIX MO3ULIKIA U MPOBEAECHHE CIYIIaHUH

He SBJIseTCs HEOOXOMMMEBIM IJIsl 00eceueHUs IIpaB
cTtoponsl (4. 1 cT. 47.1). BaxXHO OTMETHTE, YTO JIMLIA,
10 Xaj06e KOTOPHIX BEHIHECEHO PEIICHUE MEXTOCY~
JapCTBEHHOI'O OpraHa, B Aejie 0 BO3MOXHOCTH €0
ucrnonueHusa B Poccuiickoit ®enepaniuy HE IIpU-
3HAIOTCS B Ka4eCTBE CTOPOHB KOHCTUTYLIHOHHOTIO
CYZONpOU3BOACTBA®,

PaccmarpuBaeMBIM 3aKOHOM TaKXe OBLIM JO-
noxHeHsl HopMbl PeiepaibHOrO KOHCTUTYIIMOHHC -
ro 3akoHa o KonctutyumonsoM Cyxe (ct. 105, 106)
mosioxeHusiMu o npase Ipesugenra PO u Ilpasu-
teasctBa PP B cUTyaluu, CBA3aHHONI ¢ UCITOIHE-
HMEM pElLIEHU MEXTOCYIapCTBEHHOTO OpraHa, o6-
pamatbesa B KoncTutynmonHsiit Cyz ¢ 3anpocoM
o tonkosanuu Kouncturyuuu PO. B nansoM cay-
yae ecau Cya npuAeT K BEIBOLY, YTO MCHOJIHUTH
pelIeHMe MEXTOCYIapCTBEHHOTo oprata 6e3 Hapy-
meHusa KOHCTUTYLMH HEBO3MOXHO, TO 9TO OyAeT
03Ha4YaTh, YTO KaKue-THU60 AeHCcTBHS (aKTHI), Ha-
npaBJcHHBIE Ha UCIIOTHEHNUE COOTBETCTBYIOINIETO
pelleHHs] MEXTOCYAapCTBEHHOro opraHa, B Poc-
cuiickoit Penepalilil HE MOTYT OCYIIECTBIATHCA
(IpUHUMATBCS).

3akoHoJaTeIb 3aMETHO TpaHcdhopMupoBa mpa-
BoBble no3unuu KoncruryuuonHoro Cyna, cgop-
MyJIHpOBaHHEIE B ero IlocTaHOBIEHUH OT 14 uionsa
2015 r. B yacTHOCTH, 3TO KacaeTcs:

cyO6BEKTa, HaJeJIEHHOTO MpaBoM OoOpallaThes
8 KoHcTurynmonuslit Cyn ¢ 3aripocoM O BO3MOX-
HOCTHM MCHOJHEHUS PEUIEHUS MEXIOCYIapCTBEH-
HOro opraHa. BMecTo rocyaapCTBEHHBIX OPTaHOB,
o6ecneYnBalOUNX BHIIONIHEeHHe Poccuiickoit Pe-
Jepanueil MeXIyHapOAHBIX JOTOBOPOB, TAKOBBIM
HOpPMaTHBHO onpenencH ¢delepajlbHBIi OpraH uc-
TIOJIHUTENBHOM BIACTH, HaJIEJIEHHbIA KOMIETEHIIV -
et B cpepe obecrieyeHUS TeITENBHOCTH 10 3aITUTE
uHTepecos Poccuiickoii Pexepaluy MpH paccMo-
TPEHMHU B MEXTOCYIaPCTBEHHOM OpraHe XaJo0, 1o-
naHHbIX IpoTus Poccuiickoit @enepanuy;

00BeKTa KOHCTUTYLIMOHHOI'O KoHTponsi. Eciu
KoucTurynmouHbl Cyn B KauecTBE TAKOBOTO pac-
cMaTpuBal nocraHosjenuss Esponeiickoro Cyna,
TO 3aKOHOAATENb IIPU3HAJ ZOTTYCTUMBIM IIPOBEPKY
pelIeHus T1060r0 (He TOJNBKO CyAeGHOro) MeXro-
CyZapCTBEHHOIO OpraHa Io 3alllUTe NpaB U cBOOON
YeJIOBEKA € MO3UIMI BO3MOXHOCTHY €ro MCIOMHE-
Husa Poccuiickoii Penepaluei; ‘

3B nepBoHaYaNbHOI PEAAKI{HN 3aKOHOTIPOEKTA, KOTOPHIM BHO-
cHIMCh u3MeHeHus B PefepanbHblii KOHCTHTYIIMOHHHIA 3a-
koH o Koncrutyunonnom Cyze o paccMoTpeHHd CynoM aei
0 BO3MOXHOCTH UCIIOJTHEHHUS PEIICHUH MEXTOCYAapCTBEHHO-
TO OpraHa, Ha3BaHHbIE JIUIA IIPU3HABANUCE B KaYeCTBE CTOPO-
HB KOHCTHTYI{HOHHOTO CYOIIPON3BOACTBA.
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nonaomounsi KoucturynuornHoro Cyna mpu-
3HAaBATh HEBO3MOXHOCTh MCIIOJIHEHUA PEUICHHUA
MeXTOCYAapCTBEHHOTO OpraHa He TOJIBKO B 4Ya-
ctu, nporuBopevanieil Koncruryuuu P® (Ha aro
opueHTupoBan KoHcturyuuoHHsit Cyn, umes
B BUAYy noctaHosieHus Espomneiickoro Cyna), HO
U B LIEJIOM.

W3 Mocranosnenus KoncturymuonHoro Cyna
oT 14 uions 2015 r. He CIeA0Bajo, YTO HEOOXOAH-
MO CIeIHMaTbHO HOPMAaTUBHO HanensaTh Ilpe3uneH-
ta P® u Ipasutenscreo PP 1paBoM oOpaliaTbes
B Koncruryuuonnsiit Cyn 3a TonkosanueM KoH-
crutyuuu PD B xOHTeKCTe UcNonHeHus Poccuit-
ckoii QPemepanyeit pelmieHNs MEXrocyJapCTBCH-
HOroO opraHa (OHM MOINIM 3TO JeNaTh ¥ Ha OCHOBE
neiicTByiomeit HopMbl — 9. 5 cT. 125 Koncruty-
uuu P®). Ocoboe ke 3aKperyieHHe 3TOro MojaHo-
mouns B PefepalibHOM KOHCTUTYIIHOHHOM 3aKOHE
o KoucturynmuonnoM Cyze 3a YKa3aHHBIMH CyOBb-
€KTaMU TIPUBEJIO K TOMY, YTO AaHHHIH 3aKOH, 1O
CYTH, Cy3WJ KOHCTUTYLIMOHHOE ITOJTHOMOYHE HHBIX
cy6npekTos — locynapcreennoii lymsl, CoseTa Pe-
JepallMy M 3aKOHOJATENBHBIX OPraHOB rocyaap-
cTBeHHOIl BracTu cyOonpekToB Depepaliuy HanpaB-
na1e B Koncturynuonnsiii Cya 6e3 KaKux-1ubo
OrpaHHYeHH 3aIIPOCH O TOJKOBaHUM KOHCTHTY-
uun PO.

3aKOoHOIATENBCTBO 0 HaaeleHud KoHCTUTY-
nuonHoro Cyna IOJTHOMOYHMEM pa3peulaTh BO-
IpOC O BO3MOXHOCTH MCIIOJNHEHHS pPELICHUH
EBponeitckoro Cyna mo mpasaM 4eJIoBeka (MeX-
FOCYAAapCTBEHHBIX OPTAaHOB) CTajl0 NPEIMETOM
olleHKY BeHelMaHCKO KOMUCCHU. YXe B IIpeJBa-
puTeIbHOM 3aKytoueHuH (o 15 MapTa 2016 r)* ona
KOHCTATHPOBAJIa;

paspemenue KoHcTuTynuoHHeIM CyIOM BOIpO-
ca 0 BOBMOXHOCTH HCTIOJIHEHUA PEINCHU S MEXIO-
CyIapCTBEHHOTO OpraHa ¢ NO3ULIMA COOTBETCTBUA
3TOr0 pElleHMs OCHOBAM KOHCTHUTYHUOHHOIO
ctpos Poccuiickoit @enepauu U yCTaHOBJICHHO-
ro Kodcturynueii PO npaBoBoro peryinposa-
HUJ [IpaB M CBOOOM YEJIOBEKA M TpaXTaHMHA HMe-
T LIMPOKOE TOTKOBAHUE ¥ MOXET II03BouTh Cyny
BCTAaTh HA 3aILUTY NYOJIUYHEIX MHTCPECOB AAaXE
B TeX cIydyasx, KOrda MX 3allura He 3aKpenJie-
Ha B COOTBETCTBYIOIIMX MOJNOXEHUAX KOHCTH-
TYLHUH,

paneneune KonctutyumoHHoro Cyna TaKMMH
TOTHOMOYHSIMH MOXET IPENSTCTBOBATD B TOM MIIX
HHOM ¢opMe UCIIONTHEHMIO MEXTYHAPOIAHBIX pellie-
Huii B Poccuiickoit ®enepannu,

M Cum.: http://www.venice.coe.int/webforms/documents/?pdf=
CDL-AD(2016)005-¢ ([lata obpareHus: 29.12.2016 1.).
Ne 5
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HecnocobHocTh KoHcTuryumoHnHoro Cyna
YCTpaHHUTh IIPOTUBOpEeYHst MeXny KOHCTUTYHH-
el ¥ MEXAYHApPOIHBIMU PEeIIEHUSMH HE OCBOGOX-
[AeT rocyJapcTBO OT OOSI3aHHOCTH MCIIONHATH HX.
ToCcyAapcTBO COTMAcHO CT. 26 BeHCKOM KOHBEH-
MK O TIPaBe MeXIYHapOAHBIX JOIrOBOPOB 00s513a-
HO HeiicTBOBAaTL B COOTBETCTBUM € INPHUHIUIIOM
pacta sunt servanda (KaXnblif neACTBYIOIUN J0-
ropop o6sA3aTeJIeH IJIsl €0 YYaCTHUKOB U JHOJIXEH
MU JOGPOCOBECTHO BHIMOMHATECA). CymecTsyeT
0053aHHOCTh BCEX OPraHOB TOCYAApCTBa HAXOAUTD
pelLIeHUs ISl COMMIACOBAaHUS MOJIOXECHUHI MeXAY-
HAapogHBIX forosopoB ¢ KoHcTuTynmeil (HanpuMep,
IIyTEM MHTEPIpPETALIMHI N JaXe BHECEHUS M3Me-
nwenuit 8 Koncturynumo);

[pU3HAaHHME HEBO3MOXHOCTH MCIIOJTHEHUS pelie-
umii EBporneiickoro Cyna uaeT Bpa3pe3 co cT. 46
EBpomeiickoil KOHBEHIIUH, KOTOpas IpeAycMaTpu-
BaeT 0053aTeILCTBO CTPAaH-yYaCTHHIL MCIIOJIHSTh
okoHuaTenbHbe mocTaHosaeHuss ECITY no mo60-
My Ielly, B KOTOPOM OHH BHICTYIAIOT CTOPOHAMHU,

YCTPaHSTh BO3MOXHEIC IPOTHBOPEYNS CIEAYET
[IOCPEeICTBOM aualora cynoB. Poccuiickoi Qene-
palliH CIeI0Baso MONTH Ha 3TOT LIar B3aMeH NMpu-
MeHeHUs Mep, mpoTuBopevamux cT. 31 Benckoi*
KOHBEHUMH O TIpaBe MEXAYHapOAHHIX JOTOBOPOB —
MPUHLMIY, COTJIACHO KOTOPOMY JIOTOBOP JOJIXEH
TOJKOBATbCA HO6GPOCOBECTHO (in good faith),

HeJOIYCTHMO pa3pelaTs BOIPOC O BO3MOXHO-
CTH HMCIOJHEHUSA PElIeHUST MEXKIOCYyIapCTBEHHO-
ro OpraHa o 3alIUTe NPaB U CBOOOJ YenoBeKa 6e3
MIPOBEJEHUS CIYIIaHusl. DTO IPOTUBOPEYUT NPUH-
LMy paBHONpPABHs CTOPOH ¥ OTPaHUYMBACT Npa-

BO HUCTIIA HA O3HAKOMIJICHHUE Cyla C €TO0 I[OBOI[aMI/I36.

C y4eToM Ha3BaHHBIX OGCTOATENBCTB BeHeunaH-
cKkas KoMuccus npusbisaeT Poccuiickylo Penepa-
LIUIO IIPEANIPUHATE CIEAYIOLIEE:

CKOpPPEKTHPOBATh MOTHOMOYNE KOHCTHTYIHOH-
Horo Cyna, KOTOPHI1 NpU3BaH He pa3pelarb BO-
npoc “0 BOBMOXHOCTHU MCIIONTHEHUS PEIICHUS MC-
XTroCylapCTBEHHOr0 OpraHa”, a MCKaTh CpeacTBa

353 sToro HCXomuT B cBoeil npakTuke u ECITY, nonpasyme-
pasi, B YACTHOCTH, BEPXOBEHCTBO EBpoOreiicKoil KOHBEHIIMU
10 OTHOIIEHHIO K HALIMOHANBHBIM KOHCTHTYLHAM (cM.: MH-
TepHAllMOHANU3AUMs KOHCTHTYLIMOHHOIO Npapa: COBpeMeH-
unie TeracHumy / Hoa pea. H.B. Bapnamosoii, T.A. Bacuise-
soit. C. 100).

3%1To cipaBemmuBomy 3aMeyanuio M. A. Kpasua, MHCEMEHHOE
paspelieHHe yKa3aHHO KaTeropuy e 6yneT CHUXATH 3HAYM-
MOCTD pe3ylIbTaToOB UX PACCMOTpeHHMS (cM.: Kpasey H.A. Kon-
CTHTYLHOHHOE TPaBOCYAHE: TEOPHMA CYNeB6HOr0 KOHCTHUTYLIY -
OHHOIO IIPaBa Y IPAKTUKHU CYREOHOro KOHCTUTYUHOHHOTO
npotecca. Yue6. mocobue. M., 2017. C. 353).




Fal

30 KPSIXKOB

JCTIONHEHUS 3TOTO PelleHus, coBMecTUMble ¢ KoH-
crutynueit PO;

yIaduTh CTATHH, COIJIACHO KOTOpHIM HE MO-
I'yT OCYIECTBIATHCS Kakue-nubo meicTBusd, Ha-
npaBJIcHHBIE HA MCIOJHEHHE PEIICHHUS MEXIOCYy-
JNapCTBEHHOTO OpraHa, oObsABICHHOTO KoHCTUTY-
nuoHHBIM CyIOM He COOTBETCTBYIOLINM KoHcTH-
Tyuuu P@;

3aKOH HOJNXeH YKa3blBaTh Ha O6s13aHHOCTD
pOCCHMICKMX BiacTedl HaXOAUTH aJbTEPHATHB-
HBIE CITIOCOOH HCIOMHEHMS MEXAYHapOAHOrIo pe-
LIEHUS,

3aKOH JOJIXEH SICHO OMPEIEeIUTh, YTO MEPHI HH-
AUBUAYAIBHOTO XapaKTepa, U3JaraeMue B IMO-
craHopnenusx Eppomneiickoro Cyna (HampuMep,
BHIILIAaTa CIPAaBEINMBON KOMIIEHCALIMU), HE MO-
IYT ObITh NMPEAMETOM OLEHKM KOHCTUTYLMOH-
HOCTH;

N06BIE MPOLEAYDHI, TIOAPAa3yMEBAIOILE OLEHKY
BO3MOXHOCTH MCIOJTHEHHS, HOMXHE 00g3aTeNb-
HO MpPELYCMaTpPUBATh y4aCTHE JIMLA, BHICTYIABIIe-
'O 3asIBUTEJIEM B COOTBETCTBYIOLIEM MEXAYHApPOa-
HOM Cyje WM oprae™’.

ClleryeT OTMETHTB, UTO YYaCTHHK 3aceaHus Bene-
[IMAaHCKOM KOMHCCHM, Ha KOTOPOM 00CYXIalIHCh 3a-
KOHOTIOJIOKEH M 0 NonHOMOYnY KOHCTUTYLIMOHHOTO
Cyna pemarhb BOIIPOC O BO3ZMOXHOCTH UCIIOJTHEHHU S Pe-
[IeHMS MEXTOCYIapCTBEHHOIO OpraHa, Ha TOT MOMEHT
MOJTHOMOYHBI IpeAcTaBUTENb B KOHCTUTYLIHOHHOM
Cyne ot F'ocynapcteeHHO#M JlyMBl 1. BATKMH, OLIEHM-
Basi peKOMEH/Iallu ¥ JaHHO# Komuccuu, Ipu3Hai, YTo

“OHM HHKOTO HH K YeMY He 0653BIBAIOT”, 3aKOH “Halu-
CcaH KaK Hazno” ¥ “MeHATb €ro HMKTO He 6yner”s. BToT
IIPOTHO3 GBI TOYEH: K HACTOSLIEMY BPEMEH! 3aKkoH
o Koucrurynvontom Cyzie B YaCTH pacCMaTpUBaeMO-
ro riomHoMours Koscrurynuonsoro Cyna J1edcTByer
6e3 KaKMX-In00 H3MEHEHU, XOTs HEJIb34 UCKIII0YATh,
9TO MoXeNaHusa BeHeIMaHCKOi KOMUCCHHM OynyT y4u-
THIBATHCA (M PAKTUYECKH HEKOTOPHIE U3 HUX YXe yIU-
TBIBAIOTCS ?) B €0 MPAKTHUKE.

Y911 peXOMEHAALKHU TOJYYHIIH OTPaXEHHE U B OKOHYATE]b-
HOM TEKCTE 3aKTI0ucHNs BeHeMaHCKO! KOMHUCCHH, TIPUHSA-
ToM B uIoHe 2016 r. (cM.: Cracmausyesa FO. [JOAT TLIaTeXOM
kpaceH // Hopas ra3. 2016. 20 mioHs. C. 14).

38 [Tywxapckas A. KC onpoGyeT HOBbIE MONHOMOUHA // Kommep-
caHTb. 2016. 14 mapTa.

3 Hanpumep, Aena B KoncruryiuoHHoM Cylle B paMKax JaHHoO#
npouexyps (31 MapTa 1 15 rexabps 2016 r.) paccMaTpUBAIHCh
¢ IpoBeAeHHMEM CIYMIAHUH, B HUX y4acTBOBAIH B KayecTBe
TPUTTIAIICHHBIX JIKIIA, o6pamaplIvecs B ECIIY, opuumans-
fuie oxcrepth. 1o geny IOKOCa 3aknoueHHst SKCIepTOB
U IMChMEHHBIE COOOpaXeH M MPEACTABUTENIS KOMIIAHMK B EsB-
poneitckoM Cyzie M MHBIX JIMIL 3apaHee GBITH pa3MEIIeHBl Ha
caitre Koncrutyunonsoro Cyna P®.

Anpo6anus norHoModHss KOHCTHTYIIHOHHOTO
Cyna P® paccMaTpuBaTh fe1a 0 BO3MOXHOCTH
HCIOIHEHHS pellleHHs MeXTrocyapcTBeHHOro
oprasa

Armnpo6aiys Ha3BaHHOTO MTOJTHOMOYH I COCTOAIACh
TIpY paccMOTpeHMH KOHCTHTYIIMOHHBIM CynoM 3a-
npoca Muniocra Poccuyn 0 BO3MOXHOCTH HCIIOTTHE-
Hus B cootsercTuu ¢ Koncturyuueii PO® Ilocta-
Hobnedus Epponeiickoro Cyza ot 4 uions 2013 r. o
neny “Axdyros U I'mankoB IpoOTHUB Poccun™, xoro-
pHIM TIpU3HAaBaJach HEOOGXOAMMOCTh UCKIIOUCHUA
apToMaTH4eckoro, HeauddepeHIMPOBAHHOTO ITOX-
X0Ia TIPY pelieHWH BOMPOCa O JIMIICHUH 3aKJII0YEH-
HEIX M30MpaTelbHBIX IIpaB, a IONOXEHUE Kouncrtu-
trynuu PO (4. 3 cT. 32) 06 OrpaHMYEHUN STUX Tpa:
rpaxiaH, COAepXalMUXCcsd B MECTaxX JHUIUCHHUS CBO-
GO/l 110 TIPUTOBOPY CY/a, KBaTHu(UIHPOBaNIOCh KaK
HapyllleHUe TapaHTUPOBAaHHOIO CT. 3 IIporoxona 1
x EBpomneiickoii KOHBEHIMH CYOBEKTHBHOrO Ipa-
Ba Ha ydacTHe B BeIOOpax. 3asBUTENb NOJIAral, 4To
npunatie Poccuiickoit ®epepanueit Mep 110 UCIIOJ-
HeHMIO YKazaHHoro IlocTaHOBNEHUs GYAET pacxo-
nuThes ¢ TpebopaHMAMU KOHCTUTY WM.

O6pameHne MuHOCTa, Ha HAll B3IJIsAL, B ONpe-
IeJeHHO# CTENeHH HOCHUIIO PHTYalIbHBIM XapaKTep,
¥ pe3y/IbTaT €ro paccMoTpeHust KOHCTUTY IMOHHBIM
CynoM 651 IpefipenIeH. DTO CTAaHOBUTCS MOHATHBIM,
ecJIM MMeTb B BUIY, 4To B IloctaHOBIeHMH KOHCTY -
ryuuonHoro Cyna ot 14 mons 2015 r. Ne 21-IT yxe
KOHCTATMPOBAJIOCh B KauecTBe MpuMepa Haubosee
OUEBMIHOTO PAcXoXaeHus ¢ nonoxeHusMu KoH-
crutyunu P® ynomsHyToe [locTaHoBNEHME ECITY.

WMeHHO JaHHas Mo3MIus passuBaiach B [locra-
nopnennu Koncruryuuonnoro Cyna ot 19 anpens
7016 . Ne 12-T1. B wacTHOoCcTH, KOHCTUTYIMOHHBIA
Cyn, #CX0fsl U3 TOTO, YTO:

OrpaHMYEHMs, yCTAHOBJIEHHBIE 4. 3 CT. 32 KoHcTu-
tyuuu P®, npeacTapisaior coboi OTHENBHEIN CIy-
qaii orpaHMYeHHst U30UpPATEIbHBIX NPaB, TPU3HA-
JOTCS JOITYCTAMBIMHM MEXAYHAapOIHBIMH HOPMAaMH,
HalleJICHBl Ha MpPEeI0TBpallieHue KPUMUHATU3AHUL.
M36UpaTENbHBIX OTHOIIEHU M, BRIPAXEHBI KOHCTHU-
TYLHOHHBIM 3aKOHOJIATEJIEM B UCTOPUYECKOM KOH-
trekcTe pa3paboTku KOHCTUTYUHMH BIIOJNHE ACHO
1 OJHO3HAYHO M C JIMHIBUCTUYECKON TOUKH 3PCHHS
03HAYAIOT UMIIEPATUBHEIM 3alIpeT Ha IPEAOCTABNIC-
Hue u30UpaTeIbHBIX IIpaB 6e3 KaKPX-1100 U3BATHH
BCEM OCYXJEHHKIM, OTOBIBAIOIIMM HAKa3aHUC B MC-
CTax JIMIIEHHMI CBOOOMHI;

Ha MOMEHT moamucauusi u parudukanuu Es-
poreiickoil KOHBEHIUH Poccuiickoit Penepaiiu-
eil HUKAKUX MpoTHBopeurit Mexny KoHCTHTylM-
eit P® u cr. 3 IpoTtokona 1 Kk naHHO! KoHBEHIIHH
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He yCMaTpUBaJIOCh, YTO MMO3BOJISET HACTAUBATh Poc-
cuiickoit @eepauy Ha U3HAYAILHOM NTOHUMAaHUH
noyioxenuii EBponeiickoil KOHBEHIIMH, a HE Ha TOM,
koTopoe rmpuaaercs M IocTaHOBICHUEM ECIIY;

npapossie nozuuun ECITY OTHOCHTENBHO Orpa-
HUYeHMs M36MpaTeTbHEIX MPaB OCYXIEHHBIX (3a-
KJIIOYEHHBIX) HE MOTYT CYMTAThCSA YCTOSABIIMMMUCH,
u y 43 rocyaapcTs — y4acTHHKOB KouseHIIUH HET
KOHCEHCyca 10 3ToMy Bonpocy*?;

npusHan, yro ucnozHeHue IlocTaHoBAEHUA
ECITY ot 4 uons 2013 r. o neny “AHuyros u [nan-
KoB nipoTuB Poccuu”, IPUHSATOrO HA OCHOBaHUU 110~
noxenuii cr. 3 [Ipotokona 1 x Espomneiickoil KOH-
peHuuu B ux ucronkosanuu ECIIY, B yacté Mep
06111er0 XapakTepa, IpeAno/aralouyux BHECEHUE 13-
MEHEHMIl B pOCCUIICKOE 3aKOHONATENBCTBO (U, TEM
caMBIM, H3MEHEHHE OCHOBAaHHOM Ha HeM CyleOHOM
MPaKTHKM), KOTOPHIE ITO3BOJISLIM GBI OrpaHUYUBATD
B M3GHUPATEJILHBIX TPABaX HE BCEX OCYXACHHBIX, OT-
GLIBAJOLIMX HAKA3AHUE B MECTaX JIMIIEHUs CBOGO-
JIbI TIO TIPUTOBOPY CYAa, — HEBO3MOXHBIM, TIOCKOJIb-
Ky 10f00HOE MPOTMBOPEYUJIO OBl MPEANMUCAHUIM
4. 3 cT. 32 Koncturyuuu P®, obnajgarwueil Bepxo-
BEHCTBOM M BhICILEH IOPHIMYIECKOMN CHIION B pOCCUH-
CKOI1 MpaBOBOM CHUCTEME.

JIOTIONHEHHEM K 9TOMY [JIAaBHOMY BBIBOAY CTaJIO
npusHanue KoncturynuonusM CyloM BO3MOXHO-
cTH ucnonuenus nanuoro INocranosrenus ECIIY
[IOCPECTBOM: a) U3MEHEHU s CUCTEMBl HaKa3aHu,
CBS3aHHOTO C TUIIEHUEM CBOOOAHI, 1, COOTBETCTBCH-
HO, CyX€HU$ KPYTra OCYXICHHBIX, IMUIEHHBIX n30u-
paTtesbHBIX NpaB; 6) peKOMEHAAIIMH 3aKOHOAATeIIo
[epeBECTH OTAEbHBIE PEXMMbl OTOBIBAHUA JIN-
mIeHud cBOGOIE! B aJIbTepHATUBHEIC BHBl HaKa3a-
HUI, XOTA ¥ CBA3aHHBIE C IPUHYIUTECIBHBIM Orpa-
HUYEHUEM CBOOOIB! OCYXIEHHBIX, HO HE BICKYIIUC
OrpaHMYEHUsI KX U30UPATEIIBHBIX NMPaB (HanpuMep,
B KOJIOHUSIX-TIOCENeHUAX)* .

Bouta yu aas KoncruryumoHHoro Cyna pac-
cMaTpMBaeMas CHUTyallMs IaToBas, CBs3aHHad

40 CriopHOE YTBEPXICHHE, €C/IM MMETh B BUAY, 4TO abcoiioT-
HbLi 3aTIPET Ha yUacTHe B BHIGOpax 3aK/I0YEHHBIX CYIIECTBY-
eT THLIB B cemu u3 43 crpan Coseta Espomsl (cM.: Baiinan T
Tpyaxo GBITE GOroM: Koucturyuuonnsiit Cya Poccum 1 ero
TepBOe A0 0 BO3MOXHOCTH MCITONTHEHH NOCTAHOBNCHU A
Esponeiickoro Cyna 110 npaBam 4ejloBeka // CpaBHUTENbHOE
KOHCTHTYLMOHHOE 0603peHue. 2016. Ne 4. C. 119).

4 Jlenytar FocynapcreenHoi JIyMBI I1. KpalneHUHHHUKOB, KOM-
MEHTHPYA 3TO IpeanoxeHue KOHCTUTYLIMOHHOTO Cyna, 06-
pasHo 3ameTHi: “CJOHY KPBUIbSI HE IIPUIEIATD: KOJIOHU K-
[oceeHHe TOMXHA OCTaBaThCsA MECTOM JTHINCHHUSA ¢BOGOMB
M TpefoCTaBlIeHKEe M3OUpATENbHOrO MpaBa HE Ipearnoara-
er” (cM.: KoMMEpDCaHT®D. 2016. 20 anp.). Taxoe BOCIIPUATHE pe-
KOMEH/IallMM, Ha HAIN B3[JISLA, IA€T IOBOJ COMHEBATLCS B TOM,
4TO OHa GyIeT peaTn30BaHa 3aKOHONATEICM.
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¢ IWIEMMON HapyliaTh MEXTYHapOIHbIE obs3aTennb-
CTBA MJIY COOCTBEHHYIO KoHcTuTyuMo*, 1 MOr It
OH WHaue, B IPMMUPHUTEIHFHOM KII0Ye HCTOJIKOBATh
Koucturynuwo PO u IlocraHOBIECHHUE ECIIY? ITo
HaIIeMy MHEHHIO, Takue Bo3MoxHocTH y Cyna OBLITL.:
Tosox s nogo6HOro YTBEPXACHU Nal0T:

BO-TIEPBBIX, TIO3ULUsI caMOro KOHCTUTYIHOHHO-
ro Cy/a, TIONyYHBIIasi OTPaXeHME B AHATTM3UPYCMOM
IocTaHOBICHHM: €CIIM IIOCPENCTBOM N3MECHEHH 33-
KOHOIATENbCTBA, Kak monaraeT Cyi, MOXHO yTO4-
HUTb MIOHATHE “TULIEHHE CBOGOIB!”, KOTOPOE SABJIA-
TS YACThIO OTPAHHUMTENBHOrO IpaByJa CT. 32 (4. k)]
Koucturyiuu P®, To cipaBenanBo OyAeT PU3HATD,
YTO MPOTHBOPEYMS MEXAY KOHCTUTYIIMOHHBIM 110~
noxenueM u IToctanosiaenueMm ECIIY He Tak ove-
BHIHBL M HEIPEOHOMUMBIY;

BO-BTOpBIX, MOHUMaHUue KOHCTUTYIHOHHBIM Cy-
JIOM OTpaHUYEHHIA, YCTAHOBICHHBIX CT. 32 (4. 3) Kon-
cturyuuu P®. OHH, Xak paHee 060CHOBBIBA Cyn,
MOTYT OBITh 32KOHOJATEJIEM PACIIMPEHDI (Onpenene-
Hue ot 4 neka6ps 2007 r. Ne 797-0-0; ITocTanosme-
Hue ot 10 oxTs6ps 2013 r. Ne 20-I1*¢). Ho ecnu Ta-
KO€ TOJIKOBAHUE AONYCTHMMO IJ151 3aKOHONATEILHOTO
OTpaHMYEHUS U3GUPATENbHBIX MPaB, TO K3 CMBIC/IA
Kouncturyuuu P® (cr. 1, 2, 3, 17, 18, 32, 55) cnenyer,
yTo TEM GoJiee 3TO BO3MOXHO, KOIZa pedb UIET O pac-
[IMPEHUY TaKHUX 1paB®, T.e. 0 BHEAPEHUHU 6oJiee BBI-
COKHX U36UpaTeIbHBIX CTAHAapTOB;

B-TPETBMX, TOJIKOBATE/IbHBIM MOTEHIHA KoHctH-
tyuuonnoro Cyza, KOTOPbIA IPOABUIICH, HAIPUMCEL,
B ero MOHMMAaHMUY 3aIlpeTa CMepTHO# Ka3Hu B Poc-
cuiickoii Penepalviu, JOIIyCKAEMOM Koucturynuei
PO (u. 2 cT. 20), C yIETOM IUTUTEIBHOIO MOPaTOpUs
Ha ee IPMMEHEHHE M CJIIOXUBIIETOCs KOHCTUTYIIH-
OHHO-IIPABOBOTO PEXMMa I10 3TOMY BOIIPOCY, 6a3u-
pylolerocs Ha MEXAYHapOIHO-NPaBOBOM TEHAEH-
UM U 06sA3aTeIbCTBAaX, B3ATHIX Ha ce6sa Poccueit

42Ha TaxoM OMpefcieHUM CUTYAllMH HacTamBaeT, HalIPUMED,
A. Brankenareis (cM.: Brankenazeas A. “Tlpowmai, CoseT EB-
pomnsi!” wiu “Coset Epponl, nabait norosopum!”? // CpaBHH-
TeJIBHOE KOHCTHTYLHOHHOE oBospennue. 2016. Ne 6 (115). C. 144,

$Cwm.: Baiinan I. Yka3. coq. C. 113.

4y CIIC “Koncynsrantilmoc”.

45y Ocoboe muenue cynsu C. M. Kaszanuesa no aeny o pas-
pelIeHH! BOMPOCA O BO3MOXXHOCTH HCTIONHEHU S pEIIeH sl EB-
poneiickoro Cyja 1o npasaM 4ejJ10BEKa OT 4 wionsa 2013 r. “An-
yyros u [naakos nporus Poccuitckoi ®Depepaumnu” // Tam Xe.
Cxoxas Nno3uiiua 060CHOBRIBAJIACH U cyaneit B.T. fIpocaasue-
BLIM B ero 0co060M MHEHMH 0 TOMY Xe €Ny, KOTOPH i nona-
raJ BO3MOXHBIM HCTIOTHEHHE TIOCTAHOBICHH S ECIIY B uact
Mep OBLIEro XapakTepa IIOCTONbKY, HOCKONBKY HMECHHO dene-
paJbHBIN 32KOHORATENb PACKPHIBAET COREPXKAHHE KOHCTUTY-
LIMOHHBIX TIOHATHH U KOHKPETH3UPYET MOPSAIO0K NPHUMCHEHHS
orpaHHYEHMH, MPEAYCMOTPEHHBIX 1. 3 c1. 32 KoHCcTHTYIU M
P® (cM.: TaM Xe).
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(Onpenencue oT 19 Hos6ps 2009 r. Ne 1344-0-P*).
Hope#mruM IpUMepPOM B JaHHOM OTHOLIEHHH MO-
xeT cnyXxuth [loctaHoBieHUe KOHCTUTYIIMOHHO-
ro Cyna ot 15 Hos6pa 2016 r. Ne 24-T1*, B Koro-
poM Cyz IpOAEMOHCTPHPOBA CIIOCOOHOCTh MEHATh
CBOM NPABOBLIE MO3UIIMHU IIPH MHTEPNpETAlIMN KOH-
CTUTYLHOHHEIX HOPM ¥ HOPM YTOJIOBHO-UCITOJIHHU-
tepHOro Koxekca P® (cr. 125, 127) B KOHTEKCTE CO-
BPEMEHHBIX MEXAYHApOIHO-IIPABOBBIX MOJAXOJ0B
K COIMATM3ALAM 3aKITI0OYEHHBIX ¥ TYMaHHU3alluH yC-
JIOBHI OTOBIBAHM S YTOJIOBHOTO HAKAa3aHM, a TAKXeE
BOCIIPMHMMAIOINMX 5TU neHHoctH pemenuii ECITY,
HalenuBalolux (B ToM uncie Poccuiickyto ®enepa-
muio B [ToctaHoBiaeHu ot 30 uroHs 2015 r. o geny
“XopoueHko npotus Poccun”) Ha HOBHIIIEHHE Ta-
paHTHI IIpaB YEJIOBEKA B paCCMATPUBAEMOM chepe.

IMoaunomoune Koncturynuonnoro Cyna

P® no paccMOTpeHUIO Ae] 0 BO3MOXKHOCTH
HCIO/IHEHHS pelenHs MeXIocyJapcTBEeHHOro
OpraHa B COOTHODIEHHMH C €To HOAOOHBIMH
MNOTHOMOYHAMH

Ipo6neMa COOTHOUIEHUSI aHAIM3UPYEMOTO TOJI-
HOMOYMS C MHBIMH MOJTHOMOYUSIMU KOHCTHUTY-
puoHHoro Cyna, CBSI3aHHBIMM C MCIIOJIHEHHEM
pelIeHus MEXTOCYAapCTBEHHOTO opraHa, Obuia 3a-
TpoHyTa B oco6oM MHeHUH cynpu K.B. ApaHos-
ckoro K ITocranosneruio KoncrurynuonHoro Cyna
P® or 19 anpens 2016 r. Ne 12-T1. Cynes, B 4act-
HOCTH, Tojarai, 4to MuHiocT Poccum He aBseT-
csl HAUIEXKAIMM 3asBUTEIEM 110 PENICHHIO BOIIpOCa

. 0 BO3BMOXHOCTH UCIIOJIHEHHU S B COOTBETCTBUM C KoH-

crurynueit PO [Mocranosnenuss ECIIY ot 4 uions
2013 r. o ey “AHayros u [agkos npotus Poccun”
MOCTOJIBKY, IIOCKOJIBKY B KOMITETEHIMIO JaHHOTO Op-
raHa MCIOJTHUTENBHOM BIACTH HE BXOAWT TIPUHA-
THE 0OLIMX Mep BO MCHONHeHUE yKa3anHoro Ilocra-
HOBJIEHM I — UCIIPABJICHUE POCCUMCKHUX 3aKOHOB UK
nepecmotp Koncturynuu P®. Oro — npeporarusa
Ipesugenra PO, mapnaMenTa u IlpasutenscTsa PO,
KOTOPbIE H MOTTIA 6Bl HATIPABUTb COOTBETCTBYIOIMI
3anpoc B Koncturyiuonssiit Cya.

IpuBecHHAS MO3KINUA CONPATaeTCs ¢ TOM, KO-
topas ¢popmyauposaiack B OnpeneneHud KoHcTH-
tymuonHoro Cyza ot 6 okTa6ps 2015 r. Ne 2055-0%,
KOTOpHIM GBLIO OTKa3aHO B PaCCMOTPEHUH 3a1po-
ca IIUK Poccun o TonkoBaHuH 4. 3 cT. 32 KoHcTH-
tynuu P® B KOHTEKCTE UCIIOJIHEHUSI Ha3BAaHHOTO
MocTtanosnenust ECITY. KoucruryuonHsiii Cyn,
coramasich ¢ TEM, YTO IJIsS CHATHUS MPOTHUBODE-
4Hii TpebyeTcs yACHEHHUE NEWCTBUTEIPHOIO CMBICIA

46 Cm.: TAM Xe.
47CM.: TaM Xe.
48 CM.: TaM Xe.

KOHCTUTYLIMH, Pa3bICHUI, UTO T0OJOOHOE BO3MOX-
Ho B mipotienype Tonkosanus Koncruryuun PO (4. 5
cT. 125). B kauecTBe HamIexamero cyonexra o6pa-
menusa B Koncturyumonusiit Cyn B JaHHOM CIy-
qae BricTynalor Ilpesunent P® u IlpaButenscTBO
P® xak opraHsl roCyfapcTBEHHOM BJIACTH, Ha KOTO-
PHIX BO3JIOX€EHA 0OS3aHHOCTD 110 BRIIONHEHUIO Poc-
cuiickoit Pemepanmeil MEXIYHAPOAHBIX JOTOBOPOB,
YYaCTHHIIEH KOTOPBIX OHA ABJISAETCA.

Hazno mpu3HaTh, YTO IIpaBOMoYHe (erepanbHO-
rO OpraHa HCIOJIHHUTEIBHONU BIaCTH OOpaIlaThCs
B Koncturyuuonnsiit Cyn B nopsiake ct. 101.1 3a-
koHa o KoncrturynuunonHom Cyne JOCTaATOYHO HEO-
npefeneHHoe. Je-¢dakTo B KayecTBE TAKOTO OpraHa
B HACTOS U MOMEHT cTas MuHwocT Poccuu B e
VronuoMmoueHHoro Poccuiickoii @enepalivu (B paH-
re 3aMecTUTeNd MUHHCTpa) 1ipu EspomneiickoM Cyne
o npasaM 4estosexa. [pu stom Ilonoxenune o MuH-
1octe Poccum:

paccMaTpuBaeT (IO CMBICJIy HOPMATHBHO-TIPaBC -
BOTO PETYJIMPOBAHMS) YKa3aHHOIO YTIOJTHOMOYEHHO-
o B KayecTBe CTPYKTYprl MuHiocTa. COOTBETCTBEH-
HO, JaHHas CTPYKTYpPa HE MOXET OIPEACIIATLCH KaK
caMOCTOSTENbHHI enepanbHBI OpraH MCIOJHU-
TeJIBHOM BIACTH, MMEIOIHI MpaBo Ha obpalllcHYe
B Koucruryumonusiit Cyn;

HE COIEPXHUT HOPM, HEOCPEACTBEHHO YIIOJTHOMO-
JUBAIOINX MUHIOCT IPUHUMATh MEPEI M0 MCIIOJ-
genuio pemreHni ECITY, nHBIX MEXTOCYAapPCTBEH-
HBIX OPraHoOB; OH JIMIIb YYacTBYET B 9TOM IIpolecce
(m. 4.1, 7);

HE pEryJIMpyeT OTHOLICHHUS, CBA3AHHBIC C IOA-
FOTOBKOII M HampapJeHUEM HA3BAHHOIO 3aIpoCa
B Korcrutynuonnstii Cyxa.

IMonoxenue o6 YrmonHoMoueHHOM Poccuiickoit
®enepauyu npu ECITY — 3aMecTHTEIE MUHUCTPA
foctuiu Poccun (y1B. Ykazom Ipesunenra PO or
29 mMapTa 1998 r. Ne 310*) Takxe He BKJII0YAET HOPMBI
0 IIpaBe 3TOTO JIMIA HAMIPABIATH 3aNMpock B KoHeTH-
tTynuoHHb Cyn, IpUHUMaTh 06IIMe ¥ MHIAUBUAY-
aJIbHBIE MEPBI, CBA3aHHBIC C UCIIONTHEHUEM PELICHUH
ECIIY. CornacHo IlogoxeHn10 JaHHBIA YIIOIHO-
MOYEHHBII B pa3HBIX ¢opMax IPU3BaH COAENCTBO-
Bath (0GecreunBars) UcrnonHeHue pemenuit ECITY,
B TOM YHCJIE TIPHHATHIX 110 Xano6aM npoTuB Poccun
(1. 4, 5).

Bmecre ¢ TeM KorncrturyuuonHnsiit Cya, paccMa-
TpuBagd 3ampochl MUHIOCTa B KOHTEKCTE MCIIONHE-
uusa pemenuit ECITY, cBA3aHHBIX C NPUHATHEM
Poccuiickoit Penepanueii o0IMUX M MHIMBULYAb-
HBIX Mep, UMIUIMIIMTHO HE TONBKO 6€3 TOCTAaTOYHBIX

49 Cpm.: Cobpanue 3axononatensctsa PO, 1998. Ne 14. Cr. 1540.

TOCYJIAPCTBO M [TPABO N5 2017




2

KOHCTHUTYLIMOHHBIA CVJ P® KAK YYACTHHUK MPOLIECCA 33

OCHOBaHM IIPM3HAET JaHHBIM OpraH B Ka4eCTBE OT-
BETCTBEHHOTO 32 IPUHATHE TAKUX MEP, HO U, TIO CYTH,
CBOMMM IIOCTAHOBJICHHSIMH B 3TOM ClIydae OJIOKUpPY-
eT WJIM ype3aeT MOJHOMOUMs Ha obpaineHne B KoH-
ctutyuroHHsIit Cyn PP mo cXoXUM IOBOAAM ApY-
IMX OPraHOB FOCYIapCTBEHHOH BIacTu. B vacTHOCTH:

nanatr ®enepansHoro Cobpauus, [Ipesuaenra PO
u ITpasutensctea P@ B cUTyamu, Koraa UM HaJJje-
XUT B IOPAAKE NPHHATUSA OOIIUX MEP BO MCIIONHE-
HUeE PeLIeHNT MEXTOCYIapCTBEHHOrO OpraHa MoJep-
HU3UpPOBaTh defepanbHOEC 3aKOHONATEIBCTBO (CT. 84,
85 3akona o KoHcturyuuonHoM Cyne);

TIpesunenra P® u IpasutensctBa PP nipu ycrpa-
HEHHHU HEOIIpeleIeHHOCTH B IIOHUMAaHMH TOJIOXE-
Huit Koncruryiuu PO Bo B3aUMOCB3H C UCIOIHE-
HHEM pelleHMs MEXTOCYIapCTBEHHOro opraHa (4. 2
cT. 105 3akona o KoHcturyuuonHoMm Cyne);

MHBIX (enepaJbHBEIX OPTaHOB MCIOMHUTEIb-
HO# BJIACTH, YIIOJHOMOYEHHBIX NMPUHUMATh WH-
IUBHAYaAbHbIE MEPH BO WCIOJHEHUWE pelleHUs
MEXTOCYIapCTBEHHOTO OpraHa, a TakXe CYIOB, pac-
CMaTPUBAIOIIUX 1eJIa B CBA3M C PellIeHUEM MEXTOoCy-
JIapctBeHHoro opraHa (ct. 101, 104.1 3akona o Kon-
ctutyuuoHHoM Cyne).

3axmogeHue

Honuomouue KoncturyuonHoro Cyna P@ pac-
CMaTpHBaTh Jeja O BO3MOXHOCTH UCIMONHEHUS pe-
MEeHU MEXTOCYIapCTBEHHOIO opraHa (B MEPBYIO
ouepens EBpomeiickoro Cyna) He UMEET aHAJIOIOB
B KOHCTUTYHHOHHOM MpPaBOCYAMU. DTa HOBALUS,
yBA3aHHAA C MOTPEOHOCTAMM TEKYINEeHd MOJIUTH-
KM, obpeja pealbHOCTH O61arofaps yCUIHAM IIpe-
xje Bcero camoro KoncrturynuoHHoro Cyna npu
MOJIHOI NOAJEePXKE CO CTOPOHBI TOCYIAPCTBEHHBIX
MHCTUTYTOB.

TOCYJAPCTBO U ITPABO Ne 5 2017

HacTtogmee monHoMouue TpaHCchOPMUPYET NIpen-
ctaBieHus o KoncturynmoHHoM Cyjne, onpenencH-
goie Koncturtynueit PO (ct. 125). Ilo cyTu, 1aHHEIA
rocyliapCTBEHHBIH Oprad CTaHOBUTCS clienudumde-
CKUM CYOBEKTOM MEXIYHApPOAHO-IPABOBBEIX OTHO-
IeHUit, KOTOPEIM obHIMaTEHO BKIIOYEH B IIPOLIECC
UMIIIEMEHTAIIUY MEX TYHAPOIHBIX HODM, B TOM YHC-
jie pewenuit ¥ npaBosbix nmosunuid ECITY. ITono6-
HO€, Ha Halll B3IV, JOIIYCTHMO 0 U3BECTHBIX IIpe-
IIeJI0B, €ClIK, B yacTHoCcTH, KoncTuTynmuonHu# Cyxn
OymeT: '

BKJIIOYATBCS B 9TOT MPOLIECC YMEPEHHO (XOTA OB
[IOTOMY, 9TO SIBHBIX IIpOTUBOpeunii Mexny EBponeii-
cKoit KoHBeH1ueH 1 TekcToM KoHctutryuun PO Her)
C YYeTOM IPUHIIMIIA pa3IeJIcHUS BJIACTEM;

HCXOIMTD U3 00s13aTeIbHOCTH EBporielickoit KoH-
BEHLUN ¥ OPTAaHUYHO CBSI3aHHBIX C HEW pemeHMi
ECIIY uHTEepIpeTHPOBATh YKa3aHHbIE PELICHUS HE
C IMO3UIIMH OTPULIAHMA, a TIOUCKA CIIOCOOOB UX yye-
T4 Y UCIIOJTHEHUS;

ceepsas pemwenua ECIIY ¢ Koncrturynueit PQ,
MIPOIBHUTaTh U 060CHOBHIBATH 60JI€€ BEICOKHE CTaH-
JapThl TIpaB U CBOOOJ YEIIOBEKA,;

OPHMEHTHPOBATH POCCUICKOro 3aKOHOIATENSI HA
eBpoIleiicKHe IIPaBOBhIE IIEHHOCTH, UCIIONB30BaTh
Bce KaHaJibl 1 ¢dopMel quasora ¢ Esponeiickum Cy-
JIOM (TIpY ero BCTPEYHBIX YCUIIUSX) C LENBIO IIpeny-
TIpeXJAeHUS [IPABOBBIX KOH(IMKTOB.

CobniogeHre JTaHHBIX IIpaBUjI HEATpaaIu3yeT ona-
CEHUS O Pa3pyIIUTEIBHOM ITOTEHIINAJIE OOPETEHHO-
ro KoncturynuonnsiM CyioM IOJTHOMOYMS, Hecha-
JIAHCHPOBAaHHAasA peajM3aliis KOTOPOro CrnocobHa
IPUBECTH K pa3peiBy Poccuu ¢ eBpOnERCKUM IIpa-
BOBBIM TIPOCTPAHCTBOM M, KaK CJI€JICTBHE, IOHU3UTh
YPOBEHB 3aIUTEHI IIPAB POCCUIACKUX TPaXIaH.




