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ocymecTBJJeHmo npas Ha ynpaBJJeHHe o6mecTBOM B Harype, TaM sone:H:n.HBJJeHHe 

C'lli.TaeTCJI COBeprneHHb!M C MOMeHTa BCl)'llJleHli.JI B CHJIY cy,ne6HOI'O perneHli.JI. Bbi

HeCeHHOe peweHMe JaMeHJieT Heo6xo,nMMOCTh cosepweHli.JI soneHJ"hJI"BJJeHli.JI, o,nHaKo 

He OTMeHJieT Heo6xo,nuMOCTh npmrnTli.JI perneHli.JI yqacTHHKaM:H. Cy,ne6Hoe perneHne 

JaMeHJieT no.uaqy ronoca. IIpH npose,neH:HM co6paHli.JI cy.ne6Hoe perneH:He .llOJI)!(HO 

6biTh llp11JIO)!(eHO K llpOTOKOJIY, KOTOpoe TeM CaMbiM KaK 6bl 3aHli.MaeT MeCTO roJIOCa 

COOTBeTCTBYIOIUero yqacnnnca
3

. 

IIpe,nnaraeTCJI" 3a:HMCTBOBaTb .naiDIYIO KOHCTpYKI.UflO B OTHOllleHHH 06JI"3a

TeJJbCTB M3 KopnopanmHoro .norosopa no ocymeCTBJieHMIO npas no ynpaBJJeHmo, a 

TaK)!(e npas Ha nonyqeHHe uH4JopMamrn, TaK Hanp:HMep, cy.ne6Hoe pemeHMe 61>1 Ja

MeHJIJJO sone:H3bHBJieHMe Ha 3anpoc HH4JopMamrn, npeeycMOTPeHHOH Kopnopanrn

HbiM .uorosopoM MH4JopMar.um. 

BH.lli1TCJI norH'IHOti: no3MIJ;IDI 3aKOHO.llaTeJIJI", 3aKpenMBmero B KaqecTse nocne.n

CTBI1H HapymeHli.JI KOpnopaTMBHOfO .llOI'OBOpa B03MO)!(HOCTb npH3HaHMJI" He.lleHCTBI1-

TeJibHbiM:H c.nenoK 11 pemeHMii opraHos ynpaBJJeHIDI X03.11HCTBeHHhlx o6meCTs. B 

.naHHOM cnyqae HOpMbi, perynHpYIQIIUie KOpnopaTHBHhiH .norosop, nepeKJIMKaeTC.II co 

CT. 17 4 rK P<l>, npeeycMaTPMBaH B03M0)!(HOCTb COOTBeTCTBYIQIUero ocnapMBaHli.JI 

TOJlbKO B HCKJIIOqMTeJibHblX CJIYqa.IIX. 

Ha116onee OCTpbiM BM.llHTC.II sonpoc OTBeTCTBeHHOCTH 3a HapymeH:He Kopnopa

THBHoro .norosopa, npeeycMOTPeHHOH 3aKOHOM P<l> «06 aKllHOHepHbiX o6mecTBax H 

<1>3 «06 o6meCTBax C orpaHM'!eHHOH OTBeTCTBeHHOCTbiO». 

ITo cyTM, 6e3 pellleHli.JI .llaHHOI'O BOllpOCa HeB03MO)!(H0 o6ecne'IHTb HCnOJIHeHMe 

KopnopaniBHhiX .uorosopos s qacnr perymrpOBaHli.JI MM:H o6.113aTeJibCTB no ocymecT

BJieHmo TaK Ha3bJBaeMbiX HeMMymeCTBeHHbiX npas yqaCTHHKOB (aKllHOHepos). 

YKaJaHHhiMH cneUHa.JJhHbiMI1 3aKOHaMM npeeycMOTPeHa caMOCTO.IITeJibHaH, OT

nwmaJI OT y6biTKOB H HeyCTOHKM, Mepa KOpnopaniBHOH OTBeTCTBeHHOCTH B BH.ne 

KOMneHcawut 3a HeHcnonHeHHe (HeHa,nne)!(amee ucnonHeHMe) aKllHOHepHoro co

marneHli.JI 11 comarneH:H.II o6 ocymecTBJieHHH npas yqacTHHKOB 000. TaKOH: cnoco6 

3allli1Tbl rpa)!(.llaHCKHX npas KaK KOMneHCa!lHJI He npeeycMorpeH HOpMaMH rpa)!(.llaH

CKOro npasa np:H 3a!UHTe HapyrneHHhiX MMYmecTBeHHO-o6.113aTeJibCTBeHHhiX npas. 

KaK 113BeCTHO, BblllJlaTa KOMneHCallHH npO:H3BO.llHTCH B cnyqae HapyrneHli.JI JIH'IHbiX 

HeHMyrneCTBeHHbiX npas rpa)!(,naH (KOMIIeHCaiUUJ. MOpa.JJbHOro spe,na) H ,neJIOBOH pe

nyTa!.lHH IOpH.IJ:H'IeCKMX JlMil (cT. CT. 151, 1099 rK P<l>). B03MO)!(Ha BblllJlaTa KOMneH

Ca!.lHH H llpll. HapyrneHHH :HCKJIIOqHTeJII>HblX npaB B c4Jepe HHTeJIJieKrya.JJbHOH .lleJI

TeJibHOCTH (n. 3 CT. 1252 rK P<l>). IIpMMeHeHMe Mepbl OTBeTCTBeHHOCT:H B su.ne Bbl

IIJiaTbi KoMneHcamm npeeycMorpeHo 3aKOHOM 3a HapymeHHe PaJYMHbiX cpoKoB pac

CMOTPeHMJI H ucnonHemrn rp~aHCKMX :H yronoBHbiX .nen. CosceM He,nasHo HHCTH

TYT KOMneHCaUHH nOHB:HJICJI H B ap6HTPa)!(HOM npo:ueccya.JJbHOM 3aKOHO.llaTeJibCTBe 

KaK Mepa OTBeTCTBeHHOCTH 3a He060CHOBaHHOe BBe.lleliHe o6ecneqHTeJibHbiX Mep 

(qacTH 1 11 2 cT. 98 AITK P<l>l 
3aKOHO.llaTeJib Hey.na'IHO HCllOJib3YeT repMHH .neHe)!(HaJI" KOMneHCaiUUJ. nOCKOJib~ 

Ky, He see o6JI3aTeJibCTBa H3 KopnopaTHBHOro .norosopa JIBJIJI"IOTCJI :HMYmeCTseHHbiMH 

11 He scer)la MOryT 6hiTh TpaHc4JopMHpOBaHbi B ,neHe)!(Hbie o6JI3areJibCTBa, 3KBHBa

neHTHbie no csoeii 3KOHOMH'leCKOH cyTH TOMY, qro O)!(H.IJ:a.JJOCh OT .llOJI)!(HHKa. EcTe-
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CTBeHHO, .li)IJI TaKHX 06JI3aTeJibCTB, KOTOpbie He MOryT 6hiTb aBTOMaTH'leCKM nepeBe

.ueHbl B .lleHe)!(Hb!U 3KBHBa.JJeHT, llpiiHII.HII:Ha.JJbHOe 3Ha'leH:He HMeiOT MeXaH:H3Mbl OT

BeTCTBeHHOCTH, npe.nnoJiafaiO!UHe yiiJiary .llOJI)!(HHKOM llpH He:HCnOJIHeliHH 06.113a

TeJibCTBa COBeprneHIDO .neti:CTBHM 11JIH B03.llep)!(aHHIO OT .neiiCTB:H.II .neHe)!(HOH CYMMbi, 

HMeiOmeH: cKopee He KOMneHcauuoHHoe, a rnrpa4JHoe, KapaTeJibHOe 3HaqeHMe .llJUI 

JlOJI)!(HI1Ka. B TaKoM CJI)''lae, qeM 6onee o6peMeHHTeJJbHOH .llJUI .llOJI)!(H:HKa 6y.neT Ta

KaH CaHKUMH, TeM Bblille sepOJITHOCTb, qTo .llOJI)!(HHK, .llBH)!(MMbiH CTpaxOM qpe3Mep

HOH HMymeCTBeHHOiif OTBeTCTBeHHOCT:H, 6y.lleT CTHMYJIHpOBaH K ,no6pOBOJlbHOMY HC

llOJJHeHHIO o6H3aTeJibCTBa; HanpOT:HB, llp:H He:HCnOJIHeH:HH .llOJI)!(H:HKOM llp:HHJITOI'O Ha 

ce6.11 06.113aTeJJbCTBa, OC06eHHO .llOJI)!(H:HKOM-KOMMepcaHTOM, npMBe.lleHHe TaKOH Me

ph! OTBeTCTBeHHOCTH K HeKOeMY cpe.nHeap:H4JMeTH'leCKOMY 3HaMeHaTeJJIO, o6ecneqH

BaiOIUeMy KOMneHCaTOpHbiH xapaKTep OTBeTCTBeHHOCTH 6y,neT HesepHbiM
3
. 

IIpe.ll)laraeTCJI 3aKoHo.naTeJJIO yroqHUTb cooTseTCTsyiOmHe nono)!(eHli.JI 3aKOHO

JlaTeJibCTBa 0 cneUHa.JJhHOH, CaMOCTOJITeJII>HOH OTBeTCTBeHHOCTH 3a HapymeH:He KOp

nopaTHBHbiX ,norosopos, YKa3aB Ha HeB03MO)!(HOCTb CHH)!(eHIDI C)'.llOM, ycTaHOBJieH

HOH Tsep.noH. JleHe)!(HOH CYMMLI :HJIH CYMMbi no,nne)!(ameH: onpe.neneHmo no npasH

JJaM, ycTaHoBJieHHbiM s KoprropaTHBHOM ,norosope. TaK)!(e paccMorpen sonpoc 3a

MeHbi TepMUHa «,neHe)!(HaJI" KOMneHCai.{IDI)>, Ha 6oJiee KOppeKTHbiH repMHH «HeCHH

)!(aeMbiH .neHe)!(Hb!H IIITpa4J» . 
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Cne.uyeT OTMeTHTh, 'ITO CTaThll 20.3 <I>e.n:eparrhHhiH JaKOH OT 26.10.2002 N2 
127-<1>3 «0 HeCOCTOHTeJlhHOCTH (6aHKpOTCTBe)» (.UaJiee- 3aKOH 0 6aHKpOTCTBe) Ha-

3hiBaeT TOJJhKO uau6onee o6mne rrpaBa 11 o6HJaHHOCTH yrrpaBnmomnx. 

TaK, nyHKT 2 YKaJaHHOH cTaThH ycTauasnHBaeT cne.n:y10mue o6HJaHHoCTH ap-
6HT]Ja)!(Horo ynpaBnmomero: 

- npHHI1MaTh Mephl no JamnTe HMymecTBa .UOJI)!(HI1Ka; 

- aHaJII13HpOBaTh QJHHaHCOBOe COCTOliHHe .UOJI)!(HHKa H pe3yJihTaTbl ero QJHHaH-

COBOM, X03liHCTBeHHOH 11 11HBeCnll{HOHHOH .UeHTeJJhHOCTH; 

- BeCTI1 peeCT]J Tpe6oBaHHH Kpe.UHTOpOB, Ja HCKJIIO'IeHHeM cnyqaeB, rrpe.n:y-

CMOT)JeHHblX HaCTOllll{I1M <l>e.n:epaJihHhiM JaKOHOM; . 

- npe.n:ocTaBJiliTh peecTP T)Je6osaHHil Kpe.n:HTopoB .rrnu:aM, T)Je6yiOmHM rrpose

.n:eHHH o6mero co6paHHH Kpe.n:HTopos, B Teqeun:e T)Jex .D:Heil c .n:aThi noczyiiJleHIDI 

T)Je60BaHHH B CJIY'IaHX, rrpe.n:yCMOT]JeHHhiX HaCTOJIIIlHM <l>e.n:epaJibHhiM JaKOHOM; 

- B cnyqae BhlliBJieHHH IIpH3HaKOB a;:(MHHHCTPaTHBHhiX IIpaBOHapymeHHH H 

(HJIH) npeczynneHHH COo6maTh 0 HHX B opraHbi, K KOMITeTeHIOIH KOTOphiX OTHOCHT

Cll BOJ6y)!(.uem1e .uen o6 anMHHHCTPaTHBHhiX rrpasouapymeHHl!X H paccMOT]Jeirne 

coo6memd% o rrpeczyiiJleHMHX; 

- npe.UOCTaBJiliTh C06paHHIO Kpe.UHTOpOB HHQJOpMlll{HIO 0 C.UeJIKaX H .UeHCTBIDIX, 

KOTOpbie BJleKyT HJIH MOryT IlOBJieqh Ja C060H Ipa)!(.ll:aHCKYIQ OTBeTCTBeHHOCTh 

T)JeTbHX JIHI~; 

- paJyMHO H 060CHOBaHHO ocymeCTBJlliTh paCXO.ll.hl, CBH3aHHLie C HCllOJIHeHHeM 

B03JIO)!(eHHhiX Ha Hero o6H3aHHOCTeH B .n:ene 0 6aHKpOTCTBe. 06HJaHHOCTb .UOKaJhl

BaTb uepaJyMHOCTb H ueo6ocHOBaHHOCTh ocymecTBJieHHH TaKHX pacxo.uos BOJJiara

eTcll Ha JIHUO, o6paTHBIIIeeCH C COOTBeTCTBYIQll{HM 3aHBJieHHeM B ap61fTPa)!(HhiH cy.n:; 

- BhlliBJiliTb npH3HaKH rrpe.UHaMepeHHOrO H lf>RKTHBHOfO 6aHKpOTCTBa B llOpli.U~ 

Ke, yCTaHOBJleHHOM tiJe.n:epaJihHblMH CTaH.D:apTaMH, H C006ll{aTh 0 HHX JIHl{aM, yqaCT

BY!Ollli1M B .n:ene 0 6auKpOTCTBe, B CaMoperynRpyeMyw OprairnJal{HIO, '!JleHOM KOTO

pOM liBJllleTCll ap611T]Ja)!(HbJH ynpaBJIH!Oll{HH, co6paHHIO Kpe.URTOpOB H B opraHhl, K 

KOMileTeHU11H KOTOphiX OTHOCliTCll B036y)!(.Ueirne .UeJI 06 a){MHHHCT)JaTHBHhiX npaBO

uapyWeHHliX 11 paccMOT]JeHHe coo6meHHH. o rrpeczyiiJleHIDIX; 

- B cnyqae eCJJI1 B COOTBeTCTBHH C HaCTOllll{HM <l>e.n:epaJihHhiM 3aKOHOM IIpHBJle

qeHRe ap6HT]Ja)!(Hb!M ynpaBJIHIOil{HM HHhiX JIHU .ll:JlH HCllOJIHeHHH B03JIO)!(eHI:IhiX Ha 

Hero o6H3aHHOCTeH B .UeJie 0 6aHKpOTCTBe HBJIHeTCll 06H3aTeJibHhiM, ap61fTPa)f(HhJH 

yrrpaBJIH!Oll{HH 06ll3aH IIpHBJieKaTb Ha .UOI'OBOpHOH OCHOBe aKKpe.UHTOBaHHhiX CaMO

perym!pyeMOM oprairnJaUHeii ap6HT]Ja)!(HhiX yrrpaBJIHIOmnx JIHU c onJiaTOii HX .n:eH

TenbHOCTH B COOTBeTCTBHH CO CTaTheH 20.7 HaCTOHll{ero <l>e.n:epaJibHOrO JaKOHa; 

- ocymecTBJiliTb HHble ycTaHOBJieHHble HaCTOHil{HM <l>enepaJI_bHhlM JaKOHOM 

lf>YHKUHH6. 

KpoMe Toro, nyHKTOM 4 CT. 20.3 3axoua o 6aHKpoTcTBe npe.n:ycMOT)JeHa o6H
JaHHOCTh ap6HT]Ja)!(HOro yrrpaBIDIIOll{ero .UeHCTBOBaTb B paMKax .UeJia 0 6aHKpOTCTBe 

.n:o6pocosecTHO 11 PaJYMHO. 

BMecre c TeM, rrpHMeHHTeJibHO K Ka)!(.UOH rrpoue.uype 6aHKpOTCTBa npasa H 

06H3aHHOCTI1 ap61fTPa)!(HbJX yrrpaBJIH!Oll{HX Orrpe.n:eJIHIOTCll OT.UeJibHhiMH CTaTbHMH. 
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0CHOBHble 06H3aHHOCTI1 KOHKypCHOfO yrrpaBJIHIOll{ero rrpe.n:yCMOT]JeHbJ CT. 129 

.UaHHOro 3aKOHa. 8 '!aCTHOCTH, KOHKypCHbiH ynpaBJIHIOil{HH IIpH HaJIH'IHH OCHOBa

HHM 06ll3aH npe.UbliBHTh Tpe60BaHHH K T)JeTbHM JlHl{aM, KOTOpbie B COOTBeTCTBHH C 

<l>e.uepanbHhiM JaKOHOM HecyT cy6CH.D:HapH)'IO OTBeTCTBeHHOCTh ITO 06H3aTeJihCTBaM 

llOJI)!(HHKa. KpoMe Toro, rnasa vn 3aKOHa N!! 127-<1>3 rrpe.n:ycMarpHBaeT H .n:pyrue 
o6l!JaHHOCTH KOHKYpcuoro ynpaBnHIOmero. 

TioMHMO Jaxouo.n:arenbcTsa PocclllicKOH <I>e.n:epaUHu, KOTopoiM .UOJI)!(eH pyi<o

so.o.cTsosaTI>CH B csoeil .o.eHTenhHOCTH ap6HT]Ja)!(HhiH yrrpaBJIHIOmHH, ero .o.eHTenh

HOCTb perynRpyeTcH TaK)!(e IIpaBHJiaMH rrpotiJeccHOHaJibHOH .n:eHTeJIDHOCTH, YTBep

)!(.!J.aeMhiMH CaMOperyJIHpyeMOH opraHH3al{HeH ap6HT]Ja)!(HbiX yrrpaBJIHIOll{HX, B KO

TOpyiO OH BXO.O.HT (CT. 22 3aKOHa 0 6aHKpOTCTBe). 

Y'II1TbiBaH, 'ITO 3aKOHOM o 6aHKpOTCTBe npe.n:ycMOT]JeH .n:ocTaTO'IHO IIIHpoKHii 

Kpyr o6l!JaHHOcTel1 ap6HT]Ja)!(Horo yrrpaBJIH!Omero, 6eJycnosuo, ueo6xo.n:HMo uanu

'!He KOHTp011Hpy!Oll{HX .o.eHTeJibHOCTb .UaHHOro cy6'beKTa opraHOB. 

CnellyeT CKaJaTh, 'ITO ITOMHMO TOfO, lJTO KOHT]JOJib Ja .UeHCTBHHMH ap6HT]Ja)!(

HOrO ynpasnHIOmero ocymecTBJIHIOT paJJIH'l(Hhle rocy.o.apcTBeHHLie opram1, yqHTDI

BaH cneUHaJihHhiH CTaTYC yrrpaBJIHIOll{ero, .o.eikTBy!OIIIHM JaKOHO.UaTeJibCTBOM rrpe

.n:ycMOT]JeH·TaK)!(e H Herocy.o.apcTBeHHhiH KOHTpOJib Ja ero .UeHTeJibHOCTbiO. 

PaCCMOT]JHM HeKOTOpbie BH.ll:hl KOHT]JOJIH, HX OC06eHHOCTH H cymeCTByiOll{He 

npo6neMhi s rrpasorrpHMeHeHHR. 

Ba)!(HO OTMeTHTh, 'ITO .n:eHTenhHOCTh ap611Tpa)!(HOro ynpaBJIHIOmero I<OHT]JOJIH

pyeTCH CO CTOpOHbl ap6HT]Ja)!(HOrO cy.n:a HarrpHMep, TaKOH KOHT]JOJlh IIpOHBJilleTCH B 

TOM, '!TO yrrpaBJIH!Oll{HH Ha pa3JIWIHhiX CTa.UIDIX 6aHKpOTCTBa 06H3aH rrpe.UOCTaBJIHTb 

B cyJJ. onpe.o.eneHHbie .o.aHHhie H OT'IeTbi o csoeil .ueHTeJibHOCTH. TipmeM, KaK CBH.ue

TenhcTBYeT cy.o.e6HaH npaKTHKa, B cnyqae uerrpe.ucTaBJieHHH o"PieTa B H)')l(lfhiH cpoK, 

ap61fTPa)!(HhlH CY.O. uarrpaBJIHeT IIO.O.TBep)!(.ll;aiOIIzyiO 3TOT <jlaKT HHtj>OpMal{HH B 

Ynpasneu11e PocpeecT)Ja, KOTopoe B rrocne.uywmeM srrpase o6pannbcll B ap6HT

pa)!(HhiH cy.o. c JaHBneirneM o rrpHBneqeHHJ1 ap6HT]Ja)!(HOro ynpasnHIOmero K OTBeT

CTBeHHOCTH B CBll311 C HeBbiiiOJIHeHHH llOCJle.!I.HHM CBOeH 06H3aHHOCTH nepe.o. CY.UOM. 

TipHMepoM MO)!(eT nocny)l{RTh pemeHHe Ap6Rrpa)!(HOro cy.n:a AJITailci<oro KpaH 

07.10.2013 r. no .o.eny N!! A03-13945/2013, B KOTopoM ynpaBJIHIOll{HH IIpHBJielJeH K 
a}J.MHHHCT]JaTHBHOH OTBeTCTBeHHOCTH B CBli3H C Herrpe.O.CTaBJieHReM OT'!eTa 0 CBOeH 

llel!TeJibHOCTH B cy.o.
13

. 

KpoMe TOro, ITO.O. KOHT]JOJieM ap6HT]Ja)!(HOf0 cy.ua HaxO.UliTCll paCXO.ll.hl, ITOHe

CeHHbJe ap611T]Ja)l{Hb!M yrrpaBJIHIOll{HM B IIpOUe.n:ypax 6aHKpOTCTBa, DOCKOJihKY DO 

xo.o.ami1cTBy nocne.o.uero cy.n: ycTauaBJIHBaeT JJHMHT .uonyCTHMhiX pacxo.uos ua rrpu

sneYeHHhJX cneuHanH.cTOB, .O.JUI rrpose.o.eHIDI rrpoue.uypbi 6aHKpOTCTBa. TaK, HarrpH

Mep, Ap6HT]Ja)!(Hh!H cy.u ToMcKoii o6JiaCTH no .n:eny N2 A67-6999/20ll yBeJIH'!HJI 

nHMHT pacxo.o.os Ha rrpliBJieqeum,IX yrrpasiUIIOIUHM cneUHaJIHCTOB
8
, TpHHa.u:UaThlif 

ap6HT]Ja)!(HhiH aneJIJIHUHOHHhiH cyJJ. no JJ.eny .Ni! A67-6999/20ll OTI<aJaJI B yseJIH'le

HHH yCTauosneuuoro JIHMHTa
10 

• 

MO)l{HO KOHCTaTHpOBaTb, qTQ cytJ:e6HbiH KOIITpOJib llOMOraeT HCKJDOqHTh 3JJQ

ynorpe6neHHe ap6HT]Ja)l{HbiM yiipaBJIHIOU{HM CBOHMH npaBaMH B .O.eJie 0 6aHKpOTCT

se, npHHHTHe He3aKOHHhiX pemeHHH, BhiHBHTb HeHa,nne)l{all{ee HCDOJIHeHRe ynpaB-
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JUIIOUU1M B03JIO)I(eHHblX Ha Hero 06H3aHHOCTeH m1.60, Ha060pOT, IIOJ(TBep.UHTb 3a

KOHHOCTb ,neHCTBHH llOCJie.!(Hero. 
3aKOHOM 0 6aHKpOTCTBe npe.ll)'CMOTpeHO TaK)I(e llOJIO)I(eHHe 0 TOM, 'ITO KOMH

TeT Kpe,ni-ITOpOB (OpraH, npe,nCTaBJUIJOIUHH HHTepeCLI Kpe,nHTOpoB) ocyrueCTBJJHeT 

KOHTpOJJL 3a .neikTBIDIMH ap6HTpa)I(Horo ynpasmrroruero. 

KOHTpOJJb CO CTOpOHbl KOMHTeTa Kpe.nHTQpoB Bbipa)l(aeTCH B TOM, 'ITO KOMHTeT 

snpase Tpe6osaTL oT ap6fiTPa)I(HOro ynpaBJIJilOruero npe.nocTaBHTL HH<PopMaumo o 

<i>HHaHCOBOM COCTOHHHH J(OJJ)I(IDI.Ka H XO,ne npoue.nyp, npHMeHHeMLIX B ,nene 0 6aH

KpOTCTBe, Ofi)l(aJJOBaTb B apfiHTpa)I(HhiH cy,n ,neHCTBHH apfiHTpa)I(HOrQ YllpaBmllOIUero. 

B cy,ne6Ho-ap6HTpa)I(HOH npaKHI.Ke OCTaeTCH Heypei)'JJHpOBaHHblM BOilpOC 0 

B03MO)I(HOCTH y J(OBJJeTBOpeHID! )l(aJJ06 CO CTOpOHbl KOMHTeTa Kpe.nHTOpOB B CJJY'Iae 

OTCYTCTBHll <PaKTa HapyrneHID! IIpaB H 3aKOHHhiX HHTepeCOB Kpe,nHTOpOB. 

Cy.ne6Hall npaKTHKa no ,naHHoMy BOilpOCy secLMa orpaHH'IeHHa. B Ka'leCTBe 

npHMepa npaBOBOH B03MO)I(HOCTH YAOBJJeTBOpeHID! )l(aJJ06LI KpeAHTOpa TOJJbKO B 

cnyqae HapyrneHID! ero npaB H 3aKOHHhiX HHTepecos J(a)l(e npH Hapyrnemm ap6HT

pa)I(HhiM ynpaBJJlliOl.l.(HM HOpM 3aKOHa 0 6aHKpOTCTBe MO)I(HO npHBeCTH IlOCTaHOB

JieHHe ~eBHTHa.nuaToro ap6HTpa)I(Horo aneJIJIHUHOHHoro cy.na OT 15.11.2010 N2 
A35-9722/2009 12. B HeM cy.n aneJIJIHUHOHHOH HHCTaHUHH yKaJaJJ Ha npasoMepHOCTh 

OTKa3a s ynosneTsopeHHH )l(aJI06LI Ha ap6fiTPa)I{HOro ynpasmrromero cy,noM nepsou 

HHCTaHUHH npH HapyrneHHH ynpaBJIIDOIUHM HOpM 3aKOHa 0 fiaHKpOTCTBe, He IIO

BJJeKllleM HapyrneHHH npas KOHKypcHoro Kpe,nHTOpa, o6paTHBrnerocH c )l(aJI06oM-. 

~anee cne.uyeT CKa3aTb 0 rocy,napCTBeHHOM KOfiTPOJie CO CTOpOHbl <l>e,nepaJJLHOH 

CJIY)I(6br rocy.napCTBeHHoii perncrpauHH, Kanacrpa H Kaprorpa<l>HH (.nanee- Pocpeecrp ) . 

C 3 asrycTa 2013 ro,na BCTYflHJJH B CHJIY H3MeHeHHH B 'laCTH OCHOBaHHH K B03-

6y)l(,neHHIO ,neJI 06 a,nMHHHCTpaTHBHOM npaBOHapyrnemrn B OTHOillemrn ap6HTpa)I(

HbiX ynpaBJIHIOIUHX
5

. 

B CBH3H C BHeCeHHbiMH H3MeHeHHHMH JII060e JIHUO, yqacTByroiUee B nene 0 

6aHKpOTCTBe, a TaK)I(e B apfiHTpa)I(HOM npouecce no ,neny 0 6aHKpOTCTBe, B QeJJHX 

3al.l.(HTbl CBOHX npaB Teneph MO)I(eT o6paTHThCH B reppHTOpHaJJLHhlli OpraH Pocpee

CTpa C 3aHBJieHHeM 0 npH3HaHHH He3aKOHHbiMH ]leHCTBHH (6e3,neRCTBHH) apfiHTpa)I(

HOro ynpasmnoruero c npHJJO)I(eHHeM MaTepHaJIOB, noJJ:TBep)I(J(aiOIUHX HapyrneHIDI 

3aKoHo.naTeJihCTBa o 6aHKpOTCTBe. PaHee o6pamemrn KpeJlHTopos He HBJIHJJHCL no

so.noM K B036y)I(J(eHHIO a,nMHHHCTpaTHBHOrO IIpoH3BOJlCTBa, HanpaBJIHJJHCb TeppH~ 

TopwanhHhiMH opraHaMH PocpeecTpa B caMoperynHpyeMbie opraHH3auMH ap6HT

pa)I(HhiX ynpaBJIHIOIUHX .llJJH npose,neHID! nposepO'IHbiX MepOllpHHTHH. 

Ha cero,nHHlllHWH ,neHh OAHOH 113 ocHOBHhiX 3aAa'l Ynpasnemrn Pocpeecrpa HB

JilleTCH csoespeMeHHOe H o6beKTHBHOe paccMoTpeHHe nocrynaiOIUHX cseLJ.emrn o 

HapyrneHIDIX ap6HTpa)I(HhlMH ynpasJUIIOIUHMH 3aKOHOLJ.aTeJILCTBa 0 6aHKpOTCTBe H 

npHBJJe'leHHe HX K aLJ.MHHHCTpaTHBHOH OTBeTCTBeHHOCTH B cnyqae IIOLJ.TBep)I(LJ.eHIDI 

<i>aKTOB, ycTaHOBJJeHID! C06biTHH H COCTaBa a,nMHHHCTpaTHBHOrO llpaBOHapyrneiDI.H. 

flo AaHHhiM YnpasneHIDI PocpeecTpa no IlepMCKOMY KpaiO B 2014 r. B anpec 

YnpaBJieHHH nocrynHJio 177 o6pamemrn Ha .neiiCTBIDI (6e3,neiiCTBHe) ap6H1pa)I(Hhi.X 

ynpaBJIIDOIUHX (B 2013 ro.ny- 239 o6pamemrn). Ha OCHOBaHHH IIOCTYIIHBillHX o6pa

ll{eHHH B036~.neHo 122 a.ZJ.MHHHCTpaTHBHhi.X paccne.nosamrn (B 2013 ro.ny- 159)
1
. 
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Cne,nyeT OTMeTJ.ITb, 'ITO HeCMOTpJI Ha IIOJIO)I(HTeJihHYIO TeHLJ.eHUHIO He3Ha'IU

TeJJbHOrO KOJIH'IeCTsa OTKaJOB cy.naMH B y,noBJieTBopeHHU 3<UIBJieHHil YnpasneHHil 

PocpeecTpa o npHBne'leHHH ap6HTpa)I(HbiX ynpasnmomex K aLJ.MHHHCTpanmHoii oT

BeTCTBeHHoCTH, B npaKTHKe BCTpe'laiOTCH CJJY'IaH, KOr,na ap6HTpa)I(HbJH CYLl OTKa3bi

BaeT B YAOBJJeTBOpeHHH 3aHBJieHID! KOHTpOJJHpyrol.l.(ero opraHa, COCTaBHBiliero npo

TOKOJJ 06 aJJ:MHHHCTpaTHBHOM HapyrneHHH, B llpHBJJe'leHJm JJHUa K OTBeTCTBeHHOCTH 

H3-3a MaJI03Ha'IHTeJJLHOCTH HapyrneHHH 3aKOHa. HanpHMep, IlocTaHoBJJeHHe TpHHa

nuaToro ap6HTpa)I(Horo arrenJIJIUHoHHoro cy.na oT 02.04.2014 r. no .neny N2 A56-
59126/201311 . 

Tio.nsoM HTor, cne.uyer CKa3aTL, 'ITO .ne»reJILHOCTL YnpasneHHH PocpeecTpa 
.ll.OJI)I(Ha 6biTb HaiipaBJieHa He TOJihKO Ha BbiJIBJJeHHe IlpaBOHapymemm, HO H Ha HX 

npe.uynpe)I(JleHae H rrpece'leHHe. HanpHMep, 6onee qacTOe, qeM B .neiiCTBHTeJILHo

cTH, y'laCTHe COTPYLlHHKOB YIIpasneHID! B co6paHHHX Kpe.nuTOpos, IIpOBO.nHMLIX ap-

6wTpa)I(HLIMH ynpaBJIIDOU(I-I.MH, n03BOJIHJJO 6LI npe.uynpe.ZJ.HTL COBeprneHHe llpaBOHa
pymeHID! nw6o cnoco6cTBOBaTL IIpece'leHHIO IIpaBOHapyrneHHH. 

B cooTBeTCTBHH co CT. 22 3aKOHa o 6aHKpOTCTBe caMoperyn~-~.pyeMM opraHHc 

3aUJ•UI apfiHTpa)I(Hb!X ynpaBJJHIOl.l.(HX 06H3aHa KOHTpOJIHpOBaTb npo<PeCCHOHaJibfiYIO 
.neHTeJJbHOCTb 4JieHOB CaMoperyJIHpyeMOH OpraHH3aUHH. 

3.nech CJJe.nyeT ynOMHffYTh, 'ITO 3aKOHOJJ:aTeJ1b YCTaHOBHJI COOTHOilleHHe KOH

TpOJlhHhiX <i>YHKUI-I.H CO CTOpOHbl rocy.napCTBa H CaMOperynnpyeMLI.X OpraHH3allHH, 

onpeLJ.em1B, 'ITO rocyLJ.apcTBeHHhiJi opraH no KOHTpOJIIO- Pocpeecrp, ocymecTBJlHeT 

KOHTpOJlh LJ.eHTeJibHOCTH CaMoperynHpyeMLIX OpraHH3auHH, KOTOpbie, B CBOIO O'le
pe,nb, HeCyT OTBeTCTBeHHOCTb 3a JJ:eHTeJlbHOCTb CBOHX 'IJieHOB. 

0TMeTI-I.M, 'ITO B CBOHX BhiCTYIIJleHHHX RA. Me.D.Be.nes noJJHoCThlO no.D.Aep)I(H

san «y)l(e AOCTaTO'IHO COJIHAHYJO no B03pacry H.D.eiO nepe.na'IH rocyLJ.apCTBeHHbi.X 

<i>YHKUHH 06l.l.(eCTBeHHbiM opraHH3all,IDIM, B TOM 'IHCJie CaMOperynHpyeMLIM»4• 

On:HaKo MHeHHe pyKoBOLlHTeJIH YIIpasneHHH <l>e.nepaJJLHOH perHCTpaQHOHHOH 

cny)l(6hi no AJITai1cKoMy KpaiO IO.B. KanaiiiHHKosa cne.uy10ruee: «KOJIH'IecTso )l(a

no6, 3aHBJieHHi1 Ha .nei1CTBHH ap6HTpa)I(HLI.X ynpaBJilllOIUHX, noCTYI1aiOIUHX B 

YnpasneHwe, MeHLme He cTaHOBHTCJI, 3TO oTBeqaeT o6rueil TeHLJ.eHUHH no PoccHH, 

II03TOMy rOBOpHTb 06 OTKa3e OT KOHTpOJIH CO CTOpOHbl rocy.napCTBa noKa paHO. Ca

MOperynHpyeMLie opraHHJaUHH snpase npHBJJe'IL ynpasJilllOruero TOJlbKO K AHCUHII

mrnapHoi1 OTBeTCTBeHHOCTH, a B Ca.MOM xyLJ.IDeM CJJY'Iae- HCKJIIO'IHTb ero H3 'IHCJla 

CBOHX 4JJeHOB. A.ll.MHHHCTpaTHBHaH H yrOJIOBHM OTBeTCTBeHHOCTb HOCHT 6onee 
cepbe3HhiH xapaKTep H HBJIHeTcH npeporaTHBOH rocyLJ.apCTBeHHhiX opraHoB, H noxa 

HapyrneHWJI B c4>epe 6aHKpOTCTBa 6y.uyT HMeTh MeCTO, TaKaH OTBeTCTBeHHOCTb He-
06XOLl11Ma»3. 

Bee )l(e nniOChi ca.MoperynHpOBaHHH eCTh. TaK, no MHeHHIO T.B. fycesoH, 

«npeMMyi.UeCTBO CaMoperynHpOBaHIDI - B OC03HaHHOM .ZJ.eJierHpOB3HHH ap6HTpa)I(

HhlM ynpaBJJHIOl.l.(WM npaBa KOHTpOJIH CBOeH LJ.eHTeJlhHOCTH, OCHOBaHHOM Ha .li.OBepHH 

K Bbi6paHHOH opraHH3auHH»
2
. 3TO C03LJ.aeT YCJIOBIDI .Z1.J1H <PopMHpOBaHID! .Z1.0110JIHH

TeJ1bHOro BM,na OTBeTCTBeHHOCTH B IlpOTHBOBeC rocy.napcTBeHHOMY KOH1pOJ110, «no-

311TI1BHOH OTBeTCTBeHHOCTH» Ja Ha)l)Ie)l(al.l.(ee HCI10J1HeHHe CBOHX 06H3aHHOCTeH, HC-
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nOJJHeHiill TPe6osamrl1 BHYTPeHHHX noJIO)l{eHHH li cTaH,!I,apToB He TOJihKO nepeA o6-

mecTBOM, rocy.ll,apCTBOM, HO li nepeA KOJlJleKTMBOM ap61iTPa)l{HhlX ynpasJUIIOIUHX. 
CMLICJI ocymecTBJieHiill KOH-rpOJlll CPO 3aKJUO'I.aeTCll s AOCTH)l{eHHH ero ueneH., 

a 11MeHHO, B ycTpaHemm BhillBJieHHhiX aapymeH!iH. R aacryiUiemm AJ1ll ap6HTpa)l{
Horo ynpasmumuero HeraTRBHhiX nocneACTBRH aapymeHRll 3aKOHOAaTeJihCTBa o 

6aHKpOTCTBe RJIR npaBRJl npo!}JecCROHaJibHOH .ll,el!TeJihHOCTH ap6HTpa)l{HhlX ynpaB-

JilllOUlRX, ycTaHOBJieHHhiX CPO. 
B cooTseTCTBHH c 3aKOHOM o 6aHKpoTcTBe CPO snpase npHHllTh B OTHomeHKH 

CBOHX 'UleHOB Mepbl UKCUKIIJIKHapaoro B03.ll,eHCTBHll, npe.ll,yCMOTpeHHhie BH)'TpeH

HRMR .li,OKyMeHTaMii CaMOperyJIKPyeMOH opraHK3aUHH, B TOM '!.HCJie HCKJUO'I.eHKe H3 

'UleHoB caMoperynHpyeMoH opraHKJaUKR. 
fipoaHaJIK3KpOBaB HOpMaTRBHhle aKThl, .ll,eHCTByiOIUHe B pa3JIH'I.HhlX CaMOpery-

JIKpyeMhlX opraHIDauRllX, B '!.aCTHOCTI1 fiOJIO)l{eHHe «0 TIOpll.li,Ke 11 OCHOBaHRllX 

npHMeHeHRll Mep A11CUHIUIKHapaoro B03.ll.eHCTBHll» CPO ap6HTpa)l{HhiX ynpaBJilllO

Ul11X UeHTPaJihHoro <t>e.nepanLHOro oKpyra, nono)l{eHHe «0 Mepax AI1CURIUIHHapao

ro B03AeHCTBHll, nopliAKe H ocaosaHIDIX HX npHMeHeHiill» CPO ap6HTpa)l{HhlX 
ynpasJilllOUlHX «CEMT3K», MO)l{HO c.nenaTh BbiBO.ll.hl 0 TOM, 'ITO OCHOBHhiM11 Mepa

MI1 B03)leHCTB11ll Ha ap611Tpa)l{HhlX ynpaBJilllOIUHX llBJilllOTCll: npeJJ.TIHCaHKe, o6pa

meHI1e B ap611TpiDKHhlH cyJJ. C XO.lJ.aTaHCTBOM 06 OTCTpaHeHHH ap6HTpa)l{H0fO ynpaB

JlliiOUlefO OT 11CnOJIHeHHll 06ll3aHHOCTeH B npoUe.ll,ypax 6aHKpOTCTBa, OTCTpaHeHKe 

OT y'l.aCTI1ll B npoUe.ll,ype oroopa AJ1ll npe.ll.CTaBJleHRll B ap6HTpa)l{HhlH CY.ll. KaH,!I,H)la

rypbl JlJlll yTsep)KJJ.eHIDI s Ka'l.ecTBe ap6HTpa)l{Horo ynpasJ!lllOmero s .ll,enax o 6aH-

KpOTCTBe, HCKJIIO'I.eHI1e H3 'I.JieHOB CPO. 
0cTaHOBI1MCll Ha TaKOH Mepe B03.ll,eHCTBIDl, KaK HCKJUO'I.eHI1e ap6HTpa)l{H0f0 

ynpasmuomero 113 qJieHOB caMoperynKpyeMoH opraHKJau1111. PaccMaTpRBaeMM Me

pa .li,HCUHIUIHHapHOfO B03.ll,eHCTBHll HMeeT BTIOJIHe KOHKpeTHhle IOpH.lJ.H'I.eCKRe no
CJie)lCTBIDI B .nene 0 6aHKpOTCTBe. 3aKOHOM 0 6aHKpOTCTBe npe.ll,yCMOTpeHO, 'ITO B 
cnyqae HCKJIIO'I.eHHll ap6HTpa)l{HOro ynpasnlllOmero ID CPO oH OTCTpaHlleTCll ap-

6HTPa)l{HhiM cy Jl.OM OT HCTIOJIHeHRll B03JlO)l{eHHhlX Ha Hero 06ll3aHHOCTeH B .ll,eJie 0 

6aHKpOTCTBe Ha OCHOBaHHH XO.ll,aTaHCTBa CaMOperyJIKpyeMOH opraHKJaUHH. 
0)lHaKO Ha npaKTHKe BCTpe'l.aiOTCll .li,Be npOTRBOllOJIOX<Hhle ll03HUHH Ha yKa-

3aHHOe o6CTOl!TeJihCTBO. 
PaccMOTpHM npHMepbr H3 cyJJ.e6aoii npaKTHKR. 
CaMoperynHpyeMall opraHK3aUHll o6paTRJiaCb B cyA c xo.naTaH.cTBOM o6 oT-

CTPaHeHiiH KOflKYpcaoro ynpasmuomero s cBll3H c npeKpameHI1eM ero 'I.JleHcTBa s 

TaKOH opraHI13all.I1H no KHHURaTRBe caMoperyJIHpyeMOH opraHKJaUKR, TIOCKOJlhKY 

oH nonyCTRJI aapymeHHll ycnoBHH qneaCTsa. KoHKypcHLIH ynpaBJllllO!UHH npH pac

cMorpeHHI1 yKa3aHHOf0 XO)laTaHCTBa npOTRB OTCTpaHeHHll B03piDKaJI, npe.ll.CTaBRJl 

AOKaJaTeJihCTBa csoero scryiUieHRll B Ka'l.ecTBe 'I.JieHa B HHYIO caMoperynKpyeMYIO 
opramnauHIO. B lloCTaHOBJieHI1H <I>AC Cesepo-3ana.nHoro oKpyra oT 17.08.2012 r. 

no JJ.eJiy N2 A21-3519/2010cy.n oTKaJaJI s y.nosneTBopemrn xo.naTaiicTsa, cocnas

mHCh Ha TO, liTO npe.ll,yCMOTpeHHOe B CT. 20.4 3aKOHa 0 6aHKpOTCTBe OCHOBaHI1e )lJlll 

OTC-rpaHeHHll HanpasneHO Ha peaniDaumo TIOJIO)KeHHll, COrJiaCHO KOTOpOMY He MO
X<eT 6hiTh yTsep)KJJ.eHo B KaqecTse ap6H-rpa)l{HOro ynpasmuomero JIHUO, KOTopoe He 
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JIBJJlleTCJI l!JJeHOM OJlHOH 113 caMoperynwpyeMLIX opraHHJaUHit. Y'I.HThiBaJI npKpO.lJ.Y 
)laHHOfO OCHOBaHHJI .li,Jlll OTCTpaHeHHll, CaMO IIO ce6e HCKJUO'leHHe ap6HTpa)l{HOf0 
ynpasmuomero 113 t:tneHOB caMoperymtpyeMoif opraHH3aUHK B CBJI3H c AonymeHHbJ
MH no MHeHHlO TaKOH OpraHH3aUHH HapymeHHl!MH He MO)l{eT CJIY)KHTb .li,OCTaTO'IHbiM 
OCHOBaHHeM K OTCTpaHeHmo ynpaBJIJIIOIUero, eCJIH C06JIIO)laiOTCll KHTepeChl Jllul, 
yqaCTBYIOUIHX B .uene. TaKOH KHTepec, ITO MHeHmo cy.na, 6y.UeT co6JIIO.ll.aThCll B TOM 
cJJyqae, ecmr KOHKypcHLIH ynpaBJllllOUIHH cTaHeT qneHOM .upyroii CaMoperynKpye

Moif opraHH3aUim, TaK KaK B HHTepecax JIHU, yqaCTBYIOUIHX B .nene, HaJIH'I.He Tex ra
paHTHH, KOTOphle npe.li,OCTaBJllleT $aKT 'IJieHCTBa ap6HTpa)l{H0fO ynpaBJilllOIITero B 

CaMOperymtpyeMOH oprrum3all.I1H, B 'l.aCTHOCTH Hamt'll1e KOMlleHCaUHOHHOfO $oH,LJ,a. 
Ec1111 )l{e BhiXOAOM H3 caMoperymtpyeMoif opraHH3aUI1H 3arpanmaiOTCll 11HTepechi 

JIRU, yqaCTBYlOIUHX B .ll,eJie, HanpRMep, co6pamteM Kpe.ll.HTOpOB 6biJia Bbi6paHa 
HMeHHO :na caMoperynKpyeMaJI opraHIBaUHll, a He KOHKpeTHall KaH,LJ,HAarypa ap-

611Tpa)l{Horo yrrpaBJllllOmero, co6pamte Kpe.z:unopos He mtrneHo B03MOX<HOCTH o6-
paTHThCJI B CY.ll. C XO)laTaHCTBOM 06 OTCTpaHeHRR TaKOro KOflKYPCHOfO ynpasJIJIIO
Illero no TOMY OCHOBaHmo, 'ITO He peamtJyeTCJI BOJlll Kpe.ll.HTOpOB, Bhlpa)l{eHHall B 

pemeHHH o6 R36paHHH caMoperynKpyeMoH. opraHH3auHR. B Jl.aHHOM .nene co6paHK

eM KpeARTopos 6biJia Bhi6paHa KaH.nR.ll.arypa HMeHHO :noro KOHKYPCHoro ynpas

JiliiOillero. nocKOJlbKY KOHKYPCHbiH ynpaBJilllOIUHH CTaJI 'I.JieHOM .npyroii CaMOpery
JIHpyeMOH opraHH3aiiH11, B YUOBJieTBOpeHHH XO.ll,aTaHCTBa 06 OTCTpaHeHHH CJie.ll,yeT 
OTKa3aTb. 

B .upyroM .uene
7 

npH CXO)l{HX o6cTOJITeJibCTBax caMoperynRpyeMall opraHH3a

III1ll CCbiJiaJiaCb Ha HaJIH'I.He y Hee HHTepeca B OTCTpaHeHim KOflKYpCHOro ynpas
JlliiOUlero, HCKJUO'leHHOfO ID 'IHCJia ee l!JieHOB, 060CHOBblBall 3TO HeCeHHeM OTBeT

CTBeHHOCTR 3a .l{eHCTBHll :noro ynpaBJIJilOmero cpe.li,CTBaMH KOMneHCaUHOHHOfO 

$OH.l{a, TaK KaK llpO.li,OJI)l{eHHe ,UeJITeJibHOCTH KOHKYPCHOfO ynpaBJilllOIUero MOX<eT 

npHBeCTH K yseJIH'I.eHHIO o6beMa OTBeTCTBeHHOCTH Ha3BaHHOH CaMOperyJllipyeMOH 

opraHH3aiiHH. CyA, OTKa3hiBall B OTCTpaHeHHH, yKaJaJI aa HeCOCTOJITeJihHOCTh AaH

Horo .l{OBO.l{a. B COOTBeTCTBHH C nyHKTOM 4 CTaTbH 25.1 3aKOHa 0 6aHKpOTCTBe Tpe-
6osaHHe 0 KOMileHcauHOHHOH BbiTIJiaTe H3 KOMIIeHCaUHOHHOfO $OR.ll.a caMOperymr

pyeMOH opraHIDaiiHii ap6HTpaX<HhiX ynpaBJilllOUIHX MO)l{eT 6b1Th npe.ZO,liBJieHO K Ca

MOperynHpyeMOH opraHH3aUHH, l{JleHOM KOTOpOH JIBJIJIJICll ap6HTpa)l{HhlH ynpas

JIJIIOIUHH Ha .uary coseprneHRll .ueil:CTBHH HJIH 6e3.neil:CTBIDI, rrosneKITIHX 3a co6oi1: 

npR'IHHeHHe y6LITKOB. TaKHM o6pa3oM, caMoperynKpyeMall opraHKJauiDI He OTBe

'IaeT 3a Aeii:cTBHll ap6nrpa)l{HOro ynpaBJ!lllOUiero, coseprneHHLie RM rrocne rrpeKpa

meHHl! 'IJieHCTBa B ynOMliH)'TOH opraHK3aUHH. 

Ha OCHOBaHHH H3JIO)KeHHOro Ba)l{HO C.U.eJiaTb BhiBO.ll, 0 TOM, qTO ap6HTpiDI<HbiH 

CYA AOJI)KeH npoaHaJIR3KpOBaTh see o6cTOJITeJibCTBa .nena npH nocryTIJieHKM H3 CPO 

XO.UaTaHCTBa 06 OTCTpaHeHHH ap6HTpa)l{H0fO ynpaBJilllOIUero, HCKJUO'IeHHOfO H3 

CPO, 11 npMHJITb o6ocHosaHHoe H MOTiiBHposaHHoe pemeHHe. TaKHM o6pa30M, oT

CTpaHeHHe ap61iTpa)l{Horo ynpasnlllOmero s Aene o 6aHKpOTCTBe npH yKaJaHHhiX 
o6cTOl!TeJJbCTBax .UOJI)l{HO 6biTh npasoM, a He o6ll3aHHOCThlO cyAa, qTo uenecoo6-
Pa3Hee 6LIJIO 6bi OTpaJHTh B rr. 2 CT. 20.4 3aKoHa o 6aHKpOTCTBe. K TOMY )l{e, yKa-

3aHHoe npeAJJO)l{eHHe l103BOJIHT H36e)l{aTh .li,HCKpHMKHaUiiH ap6HTpa)l{HOf0 ynpas-

75 



mnmuero co cTopom,r CPO, KoropM MO)KeT HCKJHO'-IHTh ynpaBmnom:ero H3 csoHX 
'-IJieHOB no He060CHOBaHHhiM npH'-IHHaM ,li.JUI nperu!TCTBIDI ll.CllOJIHeHIDI B03JlO)KeH" 
HblX Ha Hero 06H3aHHOCTeH 8 paMKax KOHKpeTHOfO ,ll.eJia 0 6aHKpOTCTBe. 
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IOpHJJ.H'lecKOro <lJaKYnbreTa TITHMY 

KOPITOPATHBHhrH ,UOrOBOP H YCT AB: 
CPABHHTEJibHO-IIPABOBOH AHAJIH3 . 

HosaH pe.uaKUHH rnasht 4 fpa)K.uaHCKOro KO.UeKca P<l> npe.uocTasHJia yqacTHH
KaM o6ruecTB 6om.IUe cso6o,ll.br s perynHposaHHH HX OTHoweHHH. <l>e.uepanbHLIM 3a
KOHOM N2 99-<1>3 B qacTb I rp~aHCKOro KoneKca 6bma BHeceHa CTaTb.ll 67 .2, per
naMeHTHPYIOIUall TaKOH <!JeHOMeH B KOpnopaTHBHhiX KOMMepqecKHX opraHH3auiDIX 
KaK Kopnopanmm,ri% .uorosop1. 

Cnpase.unMBo OTMeTHTh, '-ITO paHee y)Ke cym.ecrnosa.Jm nono)KeHIDI npe.uy
cMaT(>HBaiOLUHe B03MO)KHOCTH 3aKJHO'-IeHIDI BH,li.OB KOpnopaTMBHOfO ,li.OrDBOpa: aK
UHOHepHOfO COfJlaiUeHIDI (npHMeHHTeJlbHO K aKUHOHepHLIM o6rn;eCTBaM) H ,li.OfOBOpa 
o6 ocyruecTsneHHH npas yqacrHm<:OB (s o6ruecrsax c orpaHWieHHoif OTBeTCTBeHHo
CThiO ). TaK, co macHo craTbe 8 <l>e.uepam.Horo 3aKOHa «06 o6meCTBax c orpa.HH'IeH
HOH OTBeTCTBeHHOCTbiO)) 6biJIO npe.uycM01peHO npaBO yqpe,li.HTeneif {yqaCTHHKOB) 
o6ruecTBa 3aKJIIO'JHTh .uorosop o6 ocym:ecTBJieHHH npas yqacTHHKOB o6m;eCTBa;2 

CTaTMI 32.1 <l>enepanbHOfO 3aKOHa «06 aKII;HOHepHLIX o6m;eCTBaX» ycTaHOBHJia 
npaao aKUHOHepoB o6m:ecTsa Ha 3aKJUO'JeHHe aKu;noHepHoro cornaweHIDI - .uoroso
pa o6 ocyruecTBneHHH npas, y.uocTOsepeHHLrx aKI.UI.IIMH, u (HJIH) o6 oco6eHHocrn 
ocyruecTBJieHHll npas Ha aKu;nlf'. 

8 omy Toro, '-ITO paccMaT(>HBaeMhiH .uoroaop - .IIBJieHne .li.Jlll poccmicKoro 
rpa)!(JlaHCKOfO npasa HOBOe, HHTepeCHLIM CTaHOBHTC.II BOllpOC 0 COOTHOWeHHH CO
nep)KaHHJI: KopnopaTHBHoro .uorosopa (aKUHOHepHoro comameHIDI) H ycTasa Kop
nopaUHH. CooTHOIUeHwe .uaHHLIX yqpe.UHTeJihHLIX .uoKyMeJITOB paccMOT(>HM Ha 
npUMepe ny6JIH4HhiX (Heny6JIHqHLIX) aKUHOHepHhiX o6m;eCTB, llpOCJie,li.HM HX CXO,li.
CTBa H pa31IH4H.IIX, a TaK)Ke nposepHM Ha npe,li.MeT B3aHMOCBll3aHHOCTH H llO,li.'JHHeH
HOCTH. 

Ha'-!HeM c rnaseHCTBYIOUUIX noJio)Kemrif, KOTOphle npe.uycMOT(>eHLI B rK P<l> H 
<l>e.uepanhHOM 3aKoHe. CornacHo cTaTbe 11 3aKoHa N!! 208 noJIO)({eHWI ycTaaa o6.11-
3aTeJihHht ,li.Jl.ll HCllOJIHeHIDI BCeMH aKUHOHepaMJ?. lf3 3TOfO MO)KHO C.l{eJiaTb BhiBO.U, 
'JTO TOJlbKO TaKHe llOJIO)KeHIDI aKII;HOHepHoro COTJiaweHIDI, a paBHO H KOpnopaTHB
HOfO ,li.OrOBOpa, MOryT 6biTb ,ll.eHCTBHTeJihHhiMH, KaKHe COOTBeTCTBYIOT 3aKOHY H He 
llpOTHBOpe'-laT ycTaBy 06IUeCTBa. llOKa3aTeJII.Hb!M MO)KHO C'lHTaTb IJOCT!lHOBJieHHe 
<I>AC IlOBOJl)KCKOfO OKpyra B OTHOilleHHH aKII;HOHepHOro cornaweHIDI 3AQ «Arpo», 
YCJIOBIDI KOTOporo, npH3HaHHhie CYJlOM nepBOH HHCTaHII.HH He,ll.eHCTBHTeJihHhiMH 
llOCKOJlbKY 6biJIH HanpaBJieHbi <<Ha H3MeHeHHe YCTaHOBJieHHOfO 3aKOHO,ll.aTeJibCTBOM 
nop.~t:.uKa 11 cnoco6os ynpasneHIDI aKII;HOHepHhiM o6m:ecTBOM», TaK)Ke He TOJihKO 
nporHBope'-1HJII1 HMnepaTMBHLIM HopMaM, HO H, no CYTH, Hapywa.Jm 6anaHc mrrepe
cos CTOpOH, a UMeHHO: npHCBOeHUe KOMlleTeHUHH o6ruero co6paHIDI O,li.HHM yqacT• 
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