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CrokusiHeH JleoHus PynonbgoBud,
npodeccop HanmoHaIBHOTO UCCIIeIOBATEIBCKOTO YHUBEPCUTETA
«BpICIIas MIKOIa SKOHOMUKMW», TOKTOP IOPUANYIECKUX HaAYK.

B cTaTbe IpOaHAIM3UPOBAHEI CllelU(pUIeCKHAe YepThl UCIAMCKOTO IIpa-
Ba HAa COBPeMEHHOM 3Talle PasBUTHS rocynapcTB Apabckoro BocToka.
KoHcTaTupyeTcs, 4TO IJIaBHbIEe HAIIPAaBJICHUS €ro 3BOJIOLUY OIpeelii-
IOTCSI B3aUMOZeMCTBUEM JIBYX KJIFOYeBbIX (DAKTOPOB — IIPUBEPKEHHOCTHU
TPafIMIIMOHHBIM IIapUATCKUM OpPUEHTUPaM U OTpaskeHus o61eMupo-
BBIX TeHIEHIMH. VX coueTaHHe NPOSBIAETCA KaK B TeOPUU — BBIBOIAX
(UKXa, TaK U B IIPAaBOBOM IIPAKTHKE — ITOJIOKEHUSIX 3aKOHOJATeIbCTBA
U CyZlle6HBIX pelneHMsX. 1o olleHKe aBTOpa, B HACTOAIIUI MOMEHT eCThb
BCe OCHOBAHUS IIPOrHO3UPOBATh (POPMUPOBAHNE CUCTEeMBI COBPEMEH-
HOT'O MCJIAMCKOTO IIPaBa, IIPUHITUIIBL U COfIepXKaHue KOTOPOU OpUeHTHUPY-
IOTC Ha WCXOZHbIe HayaJla TPagUuIMOHHOIO GHUKXa, a (OpMa UCIIBITHIBACT
IITy6OKOe BIMSIHHE eBPOIeCKOM IIPaBOBOM TPAIUIINH, HO TOBOPUTH O 3a-

KaTe MCJIaMCKOT'O IIpaBa ABHO IIPEKIEBPEMEHHO.
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The article analyzes the specific features of Islamic law at the current
stage of the Arab East countries’ development. The author notes that the
main directions of the law’s evolution are determined by the interaction
of two key factors — commitment to traditional Sharia guidelines and the
influence of recent global trends. Their combination manifests both in
theory - in the conclusions of figh - and in legal practice - in certain
provisions of legislation and judicial decisions. The author provides his
outlook on further development of modern Islamic law, which principles
and substance are guided by the fundamentals of traditional figh, while
the form is deeply influenced by the European legal tradition. Meanwhile,
it would be clearly premature to speak of the demise of Islamic law.
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HemHoroo TepMuHosnornm

B Hay4yHOU JIUTepaType UCIaMCKOe IIPaBO IIOHUMAETCs I10-Pa3HOMY.
Poccuiickue aBTOpBI U 3allafHble MCCIIeOBATeIN B GOIBIIMHCTBE CBOEM
OTOXK/IeCTBJIIIOT ero C mapuatoMm (apab. ds &), KOTOPHIN B MCIAMCKOM
MBICIIY OTIPEIeNIAeTCs KaK COBOKYITHOCTh 60KeCTBEHHBIX OTKPOBEHHI,
HHUCIIOCJIaHHBIX JIFOIAM AJUIAXOM 4epes ero II0CJIaHHUKA — [Ipopoka My-
XaMMeJia. DTH 3aIl0BeIU ComepxKarcsa B KopaHe U Tak Ha3bIBaeMOU CYHHe
ITpopoka — IIprMepax ero o6pasa KM3HHU, OTPAXKEHHBIX B IlepelaHHbIX
CIIOIBMXKHUKAMU MyxaMMeza IpelJaHusaX O ero BBICKA3bIBAHUAX U I10-
crynkax. CoryiacHO Hambosiee paclpoCTPaHEHHOMY B3IJLAy, IIApUaT CO-
CTOUT U3 TPEX 3JIEMEHTOB — II0CTYJIaTOB PeJIUTHO3HOU JOTMAaTUKH, ITU-
YeCKUX MpeAIMCaHuN U NIPaBWI IIOBeIeHUs ofel. TI0CeTHIO IPyIITy
HOPM M3y4aeT CTelraabHas UCTaMCKast HayKa — ukx (4i3). JJaHHBIM Tep-
MHHOM 0603HA4YalOTCs ¥ CaMU yKa3aHHbIe IIPaBUIa, KOTOPble HepeJIKo
Ha3bIBAIOT UCIIAMCKOM IOPUCIIPYIeHIIMeN WIH JaXkKe UCIaAMCKUM IIPaBOM.
COOTBeTCTBEHHO, MapuaT (TouHee, er0 HOPMaTHBHAS YacTh) U HUKX
B 9TOM 3HAYeHMH YaCTO IMO3UIIMOHUPYIOTCS KaK CHHOHUMBI.

ITprpaBHUBaHKE UCIAMCKOTO IIpaBa K IIApUaTy O3Ha4aeT ero ceele-
HUe K (PUKXy — CUCTeMe HOPM, KOTOpasi B OHOM ITOHUMaHUU OTPaHUYN-
BaeTcsa npennrcanuamMu KopaHa v cyHHBI IIpopoka, a B IpyromM — Haps-
Iy C HUIMHU BKJIIOYaeT IIPaBUJIA, Pa3paboTaHHbIe Pa3IMYHBIMU LIKOJIAMU
(prkxa Kak Hayku. CTOPOHHUKHU TAaHHOW IIO3UIUYU IIPeJICTaBIISIOT UCIIaM-
CKOe IIPaBO, acCOIMMpyeMoe C LIapuaToM, B BUJEe MIeaJIbHBIX IpelIIn-
caHn! (PUKXa, CPOPMYINPOBAHHBIX B HAYYHBIX TPaKTaTaX. IIpu oneHKe
TaKoro [0JX0Ja ClleflyeT UMeTh B BUAY, YTO IapUAT BBICTYIIAEeT PejIu-
THO3HBIM SIBJIEHHEM, a BBIBOJBI (PMKXA, KaK €ro CTPYKTYpHAs 4acCTh, pac-
CMaTPHUBAIOTCS B KaueCTBe LIApHUATCKUX IIPaBUJI, IIO3TOMY CaMU II0 cebe
OHM He MOTYT CUMTATBHCS IOPUIUYECKUMHU HOPMaMH, a 3HA4YMUT, HeT J0-
CTaTOYHBIX OCHOBAaHUU HA3bIBATh UX UCJIAMCKUM IIPAaBOM.

[TpuBepsKeHITbI IPYToro MOoIX0a He OrPAaHUYIUBAIOTCSI OTBIIeYEHHBIMU
OT MPAaKTUKK BBIBOJIAaMU (PUKXa KaK HAyKH, a MIOHUMAIOT UCJIAMCKOe IIPaBO
KaK CHUCTeMY PeayIbHO (PYHKIMOHUPYIOIINX IPaBUI (PUKXA. DT HOPMBI
B MYCYJIbBMaHCKOU CpeJie TeCHbIM 06pa30M B3aMMOJIEMCTBYIOT C MECTHBI-
MU TPaJuLMSAMU U 06bIUasIMU, KOTOPbIe HEPeIKO OTXOIAT OT IIpedIn-
caHM# (puKxa. MycyJIbMaHCKHAe COOOIIeCTBA, COXPAaHUBIINE 3JIeMEeHThI
TPaJAUIIMOHHOIO YKJIala JKU3HU, KaK IIPaBUJIO, BUIAT B UCJIAMCKOM IIpaBe
MMEHHO TaKyl0 CMeCh IOJIOKeHUN (ukxa U 06br9aeB. COOTBETCTBEHHO,
JTAHHBIN IO/IXO]] TIOMUEpPKUBaeT MpexK/e BCero He Iopuaudeckoe, a 06-
IIecoIMaNbHOe 3HAaYeHMe TIOHATHS «MCJIaMCKoe mpaBo». HaspIBaTh I10-
ITOGHYIO0 CHCTeMy HOPM, 00beJUHSIONIYIO ITpeanucanus (pukxa (mapua-
Ta) C 06BIYASIMH, TIPABOM B IOPUIUYECKOM CMBIC/Ie BPsiI, T BO3MOKHO,
IIOCKOJIbKY He BCe BXOIAIINe B Heé IpaBUiIa SABJIIIOTCA IOPUIAYCCKUMU.

CoracHo eué ogHOMY IIOIXO0y, HCJIaMCKOe IIPaBO TPAKTYeTCs Kak
HOPMBI (PUKXa, KOTOPbIe MOJIepKUBAIOTCSI TOCYAAPCTBOM, 6yIydr 4acThIO
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0(UITHAITBHON TTO3UTUBHOU ITPABOBOM CUCTEeMBI. [Ipy TaKOM ITOHUMaHUN
OHO BKJIIOYaeT He BCe NpelInCcaHns (PUKXa, a TOJIBKO er0 BbIBOIBI, UMEI0-
e IpUIAYecKri XapakTep. DTOT MOJIXO0/, B IIPOTUBOBEC OTMEeYeHHbBIM
BBIIIIe TIO3UIIUSIM, 0O0CHOBBIBaeT MHTEPIIPETALNIO NCIAMCKOI0 IIpaBa
C Y4€TOM IIPU3HAKOB, KOTOPBIM JIOJIZKHBI OTBEYaTh IOPUANYECKIe HOPMBI,
B OTJIMYNeE OT JPYTUX BUJOB COLIMAIBHBIX PeryJIITOPOB.

Ecim paccMaTpuUBaTh MCIIaMCKOe TIPaBO B CTPOTOM IOPUAUYECKOM
CMBICJIe, TO OHO JJOJIKHO OTBeYaTh KPUTEPUSIM, IPelbsIBIIeMbIM K IIpa-
BY B0oOO1Ie. Pa3pab0oTaHO HECKOJIBKO KOHIENITUN ITOHUMaHUS JaHHOTO
TepMUHA. MOXKXHO aHaJIM3MpPOBaTh UCIAMCKOe IIPaBo B pycile 00601 13
HUX. B IIpaKTH4eCcKOM OTHOIIEHUU 11eecO06pa3HO OPUEeHTHPOBAThCS Ha
MIO3UTUBUCTCKYIO TEOPUIO, IIpeIJIaratollyto TPAaKTOBKY IIpaBa KaK CUCTe-
MBI 06111e06513aTeJIbHBIX HOPM, IIPSIMO C(OOPMYIUPOBAHHBIX UJIU CAHK-
IIMOHUPOBAHHBIX I'OCYIAPCTBOM U IMOAIePKMBAEMBIX €0 BJIaCTHBIM Me-
XaHU3MOM (Harpumep, B GopMe IpaBOCYIs), B TOM YHUCIIE C IOMOIIBIO
IpUHYXIeHUs. TakoH MOAX0] OTBeuaeT MOTPeOHOCTIM I0pUIUYeCKON
IIPaKTHKHU, MHTepecaM KOHKPeTHBIX CyO'beKTOB IIPaBa, a TakXkKe TaéT BO3-
MO3KHOCTBh PacCMAaTPUBATh MCJIAMCKOe IIPaBO KaK KOMIIIEKC JAEeHCTBYIO-
WX IOPUANYECKUX HOPM U 3JIeMeHT MPaBOBOM CUCTEeMBI TOU WJIN UHOU
MYCYJIbMaHCKOU CTPaHBI.

COOTBeTCTBEHHO, UCTAMCKOe Npaso 8 CO6CMBEHHOM CMbLCe Npeocmas-
nsem co60U CUcmemy z2eHemu1ecku U U0etHo B0CX00AUUX K WUApuamy opu-
Ou"eckux HOpM, OCHOBAHHDBIX HA B8bIBOOAX PUKXA U ONUPAIOULUXCA 8 CBOEM
oeticmsuu Ha noddepxcky zocyoapcmea. 1lapuaT BBICTyIIaeT OOIIUM HIe0-
JIOTU4eCKUM HCTOYHUKOM MCJIAMCKOTO IpaBa. CBA3YIOIUM 3BeHOM
MeX]ly HUMHU SIBJISIeTCsI (PUKX B JIByX ero 3HAUYeHMSIX — KaK JOKTPHUHBI,
WCJIaMCKOU HayKHU O IpaBUjaX BHEITHe BBIPa>K€HHOTO IIOBe/IeHUS JII0-
Ilel, TaK ¥ CUCTeMBI CAaMUX 3THUX HOpM.

IToHUMaeMoe TaKMM 06pa30M UCIaMCKOe IIPaBO CTaJI0 Pe3yIbTaToOM
pa3paboTOK MyCyJIbMaHCKUX Y4YEHBIX U JIeATeIbHOCTU Cylel, KOTopble
WCKaJIU pelleHnsI PaCCMAaTPUBaeMbIX MU CIIOPOB B IIPEIIINCAHUAX HUC-
sama. Ha IpOTSIKeHUU MHOTHUX CTOJIETUU e JUHCTBeHHBIM I0pUINYe-
CKAM HUCTOYHUKOM HCJIAMCKOTO IIpaBa 6bL1a JOKTPUHA — IIPOU3BEIeHUS
MYCYJIBMaHCKUX CIIEIIHAJIUCTOB 110 BOIIpocaM (PUKXa, Ha KOTOPBIe CChI-
JIAJIUCh Cy[bl IIPH BBIHECEHUU CBOMX BEePIUKTOB. IIpH 5TOM Cynpl 061azia-
71 TIpaBOM Ha uoxcmuxad (slgz>1), IOf KOTOPHIM HCIAMCKasi MBICTIb T10-
HUMaeT IOUCK IIPaBUJI I0BeJleHNUsI B OTCYTCTBHe Ipennncannii Kopana
WU CYHHBI [IpOpOKa C MOMOIIBIO PAllMOHATIBHBIX IPUEMOB TOJIKOBAHUS,
HalpuMep aHaJIOruU. VICIIONb3ys UIKTUXAJ, CyIbl MOTJIUA JOCTATOYHO

! MNoppobHee 06 aToM cMm.: CrokusiiHeH /1P, Vicnamckoe npaBo: B3aMMOLAEUCTBUE penii-
rMosHbIX W topuamdecknx Havan // Oopora Hayku: C6. cTaTell B YecTb 80-netus aka-
nemvka M.b. MuoTposckoro. CM6.: Map-Bo PXIA, 2024. C. 667-697.
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CBOOONIHO BBIOMPATh HYKHYIO HOPMY (PMKXa U3 MHOTUX €r0 BBIBOJOB
WCXOJISl U3 XapaKTepa KOHKPeTHOTO Jiejla U TOTPe6HOCTel MPakTUKU. 3a-
KOHOZATeJIbHble OpTraHbl UCJIAMCKOI'O I'OCYIapCTBa B LIeJIOM CyIeCTBeH-
HO He peryJIMpOBAJIX IIpefieibl CyIeCKOro YCMOTPeHUs. B OT/IeIbHbIX
CJIy4asix BJIACTh B TOM WMJIA MHOU (hopMe IMpeIIIUChIBAIa CYAbsIM CIIeJo-
BaTh II0JIOKEHUSIM OIIPeNleIEHHOTO TOJKA (PUKXA.

SBONMIOLMOHHDbIE BOJIHbI

B pa3BUTN NCnamMmcKkKoro npasa

[TepesroM B pasBUTUU MCIAMCKOTI'O IIpaBa IIPOU3OILIEN B pe3yJbTaTe
pedopm B OcMaHCKOU uMItepud B XIX B. DTO BBIPa3sUJIOCh B IMIUPOKOU
peleniyy eBponeicKUX 3aKOHOaTeIbHBIX 06pa3IoB, B CUITy Uero Mc-
JIaMCKOe IIPaBO B GOJIBIIMHCTBE BXOJUBIIUX B COCTaB UMIIEPUU CTPaH
COXPaHWJIO MTO3UIUNU IJIABHBIM 06Pa30oM B peryJIMpOBaHUU OTHOIICHUN
JIMYHOTO CTATyCa B MyCYJIbMaHCKOM cpenie. OMHOBpeMeHHO Obljia IIpo-
BelleHa KONU(PUKAIYSA BBIBOIOB (PUKXA ITyTEM IIPUHATHA B 1869-1876 IT.
TaK Ha3bIBaeMOM MaIKaUIbI (i) — TPAKIAHCKOTO U TPAsKIAHCKOTO TIPO-
LIeCCYaJIbHOTO Koziekca?. C TOro MOMeHTa Hapsifly C JOKTPUHOM B KayecTBe
IOpUIAYECKOr0 UCTOYHHUKA UCIIAMCKOTO IIPaBa MOSIBUICS HOPMaTUBHBIN
IIPaBOBOM aKT.

Takasg TpaHcpopManus 6bpLIa 3aKpeIUleHa CAMHM STHM aKTOM, CTa-
Ths1 1801 KOTOpOro IIpefycMaTpUBaa, 4YTO B Cllydae BbIOOpa 3aKOHOMA-
TeJleM U3 MHOTUX BBIBOIOB (PUKXa II0 KOHKPETHOMY BOIIPOCY OIHOTO,
OlleHMBaeMOoro Kak Haubojiee IpeAIlOYTUTeIbHBIN, CyIbU IIPX BbIHECe-
HUU pellleHNi He MOTyT 06paliaThCsl K UHBIM ero II0JI0KeHUsIM. JIpyru-
MH CJIOBAMHU, C 3TOT'O BpeMeHU (PYHKIIUS YCTAaHOBJICHUS TeX I10JI0KeHU!
mapraTa U GuKxa, KOTOpbIe OIpeNeIsdoTcad B KauyeCTBe HCTOYHUKOB
HUCJIaMCKOTO IIpaBa, [IOCTeIeHHO Havajla IIePeXoIUTh OT CyZJa K 3aKO0-
HOJATEJIbHOM BIacTU. Tellepb UMEHHO OHA pellaeT, KaKue I0JIOKeHUS
1apuaTa 4 BbIBOJIbI (PHKXa M B KaKol popMe 06peTaroT XxapaKkTep 0pu-
IUYeCKUX IpeNIuCcaHnuy, T.e. CTAaHOBATCSI UCIaMCKUAM IIpaBoM. Co Bpe-
MeHeM MeCTO BeAyILIero IpUANYecKOro KCTOYHNKA MCIaMCKOTO IIpaBa
3aHJI HOpPMAaTUBHBIN IIPaBOBOU aKT.

CeromHsa MCIIaMCKOe IIPaBO IIPOHOJIKAeT UIPaTh 3HAYUTENILHYIO POJIb
B IIPAaBOBBIX CUCTEMAaX IIOYTU BCEX MYCYIbMAaHCKUX CTpaH. OHU CTPOSATCH
Ha B3aUMOJEeNCTBUN MCJIAMCKOIO IIPaBa C IPaBOBBIMU UHCTUTYTAMU €B-
POIICMICKOr0 THIIA B PA3IMYHOM COYeTaHUU. ECTh OCHOBAaHUS I'OBOPUTH
0 (pOPMUPOBAHUU COBPEMEHHOZ0 UCNAMCKOZO NPasa, IIPUHIIAIILL U COLep-
JKaHMe KOTOPOI'O OPUEHTUPYIOTCA Ha UCXOOHBIe Ha4vajla TPATULIOHHOTO

2 [laHHbIN akT Ha PycckoM aablke cM.: LLlapuaT u cyn (BelwHoe 1 obssaTenbHoe Npaso):
Mep. npumeHsemMoro B OTToMaHckon ViMnepum Mpaxpaarckoro ceoma (Mapxenns) / Mep.
C Typ. ¥ KOMMeHT. [1. LiBeTkoBa. T. 1-3. TawkeHT: N3a. AJ1. KnupcHepa, 1911-1912.
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(ukxa, a popMa HUCIBITHIBAET ITTyO0OKOe BIMSHUE eBPOIeNCKON IIPaBoO-
BOU TPaIULIUN.

OOHO U3 21a8HbIX OMAUHULL COBPEMEHHOZ0 UCIAMCKOZO Npasa om mpa-
OUYUOHHOZ0 8APUAHMA 3AKNI0UAEMC 8 cneyuduke ez0 c8a3ell ¢ 20cyoap-
cmeom. C Haydasa XX B. psifl apabCKUX CTPaH BCTAJI HA ITYTh KOMU(PUKALIAN
(puKXa — IPUHATUA 3aKOHOIATEJIbCTBA, 3aKPeIlJIAIONero BEIBOIbI KO
(pUKX-TOKTpUHBL. He CIy4aliHO CerofgHs MYCYJIbMaHCKas IOPUCIPYIeH-
IUs TPaKTyeT JeUCTBUe MCIAMCKOrO IIpaBa IIPeUMYIIeCTBEHHO KaK
pes3ysbTaT NpOBeleHUs ITOJIMTUKU «IIPeTBOPeHUs LIapuaTa IMyTéM KO-
Iuduranuu GUKXay.

CilelyeT OTMETHUTb, YTO 3aKOHOIATENILCTBO OIpefieliieT MeCTO Ila-
puara u (pUKxa B IIPaBOBOM CUCTeMe IroCyAapCcTBa He TOJIBKO B (hopMe KO-
InUKAIUY UX IpefnucaHuii. CTaTyC 3THX IBYX MHCTUTYTOB B KavecTBe
cybcuarapHOro UCTOYHUKA IIpaBa TakXKe yCTaHAaBIWBaeT 3aKOH. OH Xe
B OTHENIbHBIX CJIy4asix 3aKpeIuiseT 3a HUMU poib (popMasbHOTO (fopu-
IUYeCKOro) UCTOYHMKA ITpaBa. [[puMepoM MOTYT CIIYKUTbH ITOJIOKEHUS
HEeCKOJIbKMX HMU3aMOB (3aK0HOB) CaylOBCKOM ApaBHHU, KOTOPBIe 06sI3bI-
BAaIOT CyZleH IIpU pacCCMOTPEHUH JieJl BBIHOCUTD PellleHUs IpexKie BCero
Ha OCHOBAHWH LIapHUATa.

Emé omHOM BayKHOU 4epTOM COBPeMEeHHOI'O MCIaMCKOrO IIpaBa SIBIIS-
eTCs OTKa3 OT er0 CBSI3aHHOCTH C ONpenelIéHHOM IMKOoJIon Qukxa®. Takoun
IIOJIXOJI, CTaJI OCO6EHHO 3aMeTHBIM HayuHas ¢ 70-X IT. IPOLUIOTO BeKa,
U CerofiHsl OH XapaKkTepeH JIs GOJIBIIMHCTBA apabckux cTpaH. K ux umciy
[IpUHAIJIeKaT Jaxke Te, TIe Ha MPOTSKeHNUU JJIUTEIbHOTO IIeproja roc-
IIO/ICTBOBAJIa OPUEHTALMS HA KOHKPETHYIO IIKOJY (PUKXA.

Heo6x0nuMo 0603HAUUTh U Ty POJib, KOTOPYIO B OPOPMJIEHUH U (PYHK-
IIMOHMPOBAaHMY COBPEMEHHOI'0 MCJIAMCKOTO IIpaBa UrpaeT Cyx. B 4acTHO-
CTH, €CJIM 3aKOHOJATeJIbHAA BJIACTh, IIPOBOIS IIOJIMTUKY «IIPETBOPEHUS
nlapuaTa B BUZle KOOTU(PUKAIUN (PUKXA», IPUHUMAET aKThl, BKJIIOYAIO-
Imye Ipennucanys (pUKxa U MapuaTa Win IpU3Halollye 32 HUMU CTaTyC
CyOCHIMAapHOTO UCTOYHUKA IIPaBa, TO KOHKPETHOe CofleprKaHue TaHHOTO
3aKOHOJIaTeJIbCTBA 3aBUCUT OT €ro TOJIKOBaHUS CyLOM. TaKOM MHTepIIpe-
Talrer 06yCIIOBIeHO IOpUINYecKoe TOJIKOBaHUe [IapraTa U (pPUKXa.

AHanu3 KJII04eBbIX 0CO6eHHOCTe COBPeMeHHOI'0 MCJIaMCKOTO IIpaBa
II03BOJISIeT TOBOPUTH O CYIeCTBOBAHUU HECKOJIBKUX €r0 Pa3HOBUIHO-
CTel — B 3aBUCUMOCTH OT COJIeP>KaHUSsI, OPUEHTHUPYIOUIETOCS Ha BBIBOJIBI
TPaJULIMOHHOrO (PUKXA C HEKOTOPBIMUA MOIU(UKAIUAMU, U OT (POPMBEL,
WCHBITHIBAIOIIEN 3aMeTHOE BIIMSHUE eBPOIeNCKOU MPaBOBOU TPATUIINM.

OCHOBHOU IEUCTBYIOLIECH MOIEJIBbI0 COBPEMEHHOI'0 MCIaMCKOrO IIpa-
Ba BBICTYIIAIOT HOPMBI, SIBJISIIOLIMECST 06pa3ioM KoguuKanum GuKxa.

5 B Hay4HOW nuTepaType KONy UCNaMCKoro GUKXa YacTo HasblBaloT TOKOM UN Mag-
Xabom — apabCckuM TepMUHOM, ByKBanbHO O3HAYaloWUM «MyTb CMEAoBaHWs», «0bpas
OEVCTBU».
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OHU IIpeCTaB/ISAI0OT CO60M UTOT MHOTOBEKOBOTO Pa3BUTHS UCIAMCKOTO
IIpaBa, IPUBEJIIero Ha JTaHHOM STalle K 3aKpeIUICHUIO B 3aKOHOZATeIIb-
CTBe U CyneOHBIX pelleHHsIX IIPaBOBOTO CTaTyca mapuara (pukxa) Kak
CUCTeMBbI HAaIIPaBJIAIOMIUX IIPABUJI PEJIMTMO3HOI0 XapaKTepa, KOTOpble
IIpro6peTaloT 06s13aTeIbHBIN IOPUANYECKUI CTaTyC B pe3ysbTaTe UX KO-
nudUKANKY, BKIIOYEHUSI B 3aKOHOIATENIbCTBO, MCTOPUYECKUM (MaTepH-
aJIbHBIM) MCTOYHUKOM KOTOPOTO SIBJIsSIeTCs mapuat (QUKX).

Hapsany ¢ xomuduranuen puKxa CymecTByeT U Ipyras pasHOBUI-
HOCTb COBPeMEHHOT'0 MCJIaMCKOTO IIpaBa. Peub UIET 06 UMILIeMeHTalluu
OTIEIBHBIX MHCTUTYTOB WIX HOPM (PHKXa B 3aKOHOIATEIIbCTBO €BPOIIeH-
CKOTO 06pasiia, KOTOpoe B I1eJIOM HUKAK He MOXKeT CUUTAThCS UCIIaM-
CKUM (ITapuaTcKuM). B 9acTHOCTH, YTOJIOBHBIH KozleKc KyBeiiTa ompesie-
JIIeT OTBETCTBEHHOCTD 32 BBO3, UMIIOPT, IPHOOPeTeHNe, U3TOTOBIICHUE
QJIKOTOJIBHBIX HAIIUTKOB C LIeJIbI0 TOProBiIu UMHU. [IpaBra, CaHKIINK 32
Takye IIPeCcTyIUIeHUs He COBIANAIOT C YCTAHOBIEHHBIMU IIAPUATOM.
TeM He MeHee caMa KpUMMHAJIN3alUs YKa3aHHBIX JesTHUM, 6e3yCII0BHO,
CBUICTEJIBCTBYET O €r0 BINSHUU.

IToxozkue pUuMepbl MOKHO HAaWTU B I'PaXKIaHCKUX KOJeKCax psna
apabckux rocynapcTs (B Tom unciie Kyseiita, Baxpeiina, Miemena u Jlu-
BUM). DTUMHU aKTaMH, B I1eJIOM OPHeHTHUPOBAaHHBIMU Ha eBpollelicKue
MOJIEJIH, 3allpellleHbl COIJIallleHus I'PaXKIAaHCKO-IIPABOBOIO XapaKTepa,
IpenyCMaTpUBAKOIIYe B3MUMaHMUe IIPOLE@HTOB 110 3aliMaM MJIM 3a IIPO-
CPOYKY HCIIOJIHeHUS 06513aTeNIbCTB MeXAy (PU3NUeCKUMU JIUIAMHU, YTO
OTPaKaeT IAPUATCKYIO HOPMY.

CrenyeT IIOAYEPKHYTh, YTO 3aKpeIUIeHHe TaKUX IIPaBOBBIX UHCTU-
TYTOB HeJIb3sl CYUTATh 06pa3LoM Koaudukanum pukxa. Beab oHO Ka-
caeTcs 3aKOHOIATENIbCTBA, [IOCTPOCHHOTIO 110 €BPOIIeMCKUM CTaHIApTaM
U COIepKalllero JULIb OTHeNIbHBIe NIapUaTCKUe HOPMBL U BBIBOIBI (PUK-
Xa, KOTOpbIe BMecTe C eBPOIeMCKUMH 06pasliaMi MOXKHO CYUTATh MaTe-
PHAIBHBIM UCTOYHUKOM YKa3aHHOTO 3aKOHOIATE/IbCTBA. TeM He MeHee
BKJIFOYEHHBIE B HETO YaCTHbIe HOPMBI U MHCTUTYTHI QUKXA JOIIYCTUMO
OTHOCHUTDH K COBPEMEHHOMY HUCIIaMCKOMY IIPaBy.

IToMHUMO 3aKOHOJATEJIbCTBA, KOIUPYIOWIETr0 eBpOIleliCKIe MOJEIIH,
B psZie pacCMaTpUBAaeMBbIX CTPaH IeUCTBYIOT HOPMAaTHUBHBIE IPABOBbIE
aKTBl, KOTOpbIe IIPeNICTaBIISIIOT CO60M CUM6103 HOPM, UHCTUTYTOB U
MIPUHITUIIOB €BPOIIeMCKOr0 U UCIAMCKOrO IIpaBa, JOCTATOYHO OPraHU4YHO
IIeperuIeTaloMUX s IpYT ¢ ApyroM. ITprMepaMu MOJOOGHBIX aKTOB BBICTY-
AT I'paXkgaHCKUN KOHEKC Hemena (2002 T.) ¥ KOTEKChI rpakIaHCKUX
B3auMooTHomeHul CynaHa (1984 r.), OAD (1985 r.) u CayInoBCKOM Apa-
Bum (2023 r.). O4eBUIHO, IPEyCMOTPEHHBIE 3TUM 3aKOHO/IATEeIbCTBOM
BBIBOJIbI (DMKXA, TECHO B3aUMOEUCTBYIOIINe C HOPMAMU U UHCTUTYTA-
MU €BPOIIENCKOT0 IIPO(MII, TakKKe ClIefyeT TPAaKTOBAaTh KaK CBOEro poja
BApHUaHT COBPeMEHHOI'0 KCJIAMCKOTO IIpaBa.
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Emé oHOM ero pasHOBUIHOCTBIO CIIPaBeJIMBO CYUTATh BBIBOBI (PUK-
Xa, KOTOpbIe B COOTBETCTBUU C 3aKOHOM CYyJ, IPUMEHSIeT B Ka4eCTBe
cy6CcHAMapHOro UCTOYHHKA IIpaBa. B TakoM ciIy4dae OHU IpHO6peTaoT
IOpUIUYeCKHUN XapaKTep U BXOIAT B COCTaB COBPEMEHHOI'0 UCIaMCKOIO
IpaBa. B 3TOM OTHOIIEHUM JaHHAS Pa3HOBUAHOCTb UMeeT MHOTO 061e-
ro ¢ TPaZAUIIMOHHBIM MCIAMCKUM IIPAaBOM, eJUHCTBEHHBIM IOpUIHYe-
CKAM HMCTOYHUKOM KOTOPOTO BBICTyIIaJIa (PUKX-TOKTpUHA. IIpaBra, ecinu
B CperHMe BeKa obpalieHue K GUKXy [JIs IOMCKA CyIe6HOTo pelleHus
IIOJIHOCTBIO HAXOIUJIOCh B BeIeHUU CyLa, TO CerONHs 9Ta MOIeJIb HC-
JIAaMCKOT'O IIpaBa peayn3yeTcs MpU 3aKpeIIeHN! TOCYIapCTBOM B 3aKOHe
BBIBOZIOB (DMKXQ, €ro OOIIKX IIPUHIIUIIOB MJIU B I1€JIOM II0JIOKeHUH I11a-
pHuaTa Kak Cy6CcHIMapHOro NCTOYHUKA IIpaBa.

ITOHATHO, YTO peaju3anys TaKUX I10JI0XKeHUHN 3aKOHAa HeBO3MOXKHA
6e3 OCMBIC/IeHNS IIAPUATa, COOTBETCTBYIOMIME IIOCTYJIAaThl KOTOPOrO IIPH
IIPUMEHEeHNHU UX CYyIOM IIPUOOPeTaoT KaueCTBO NCTOYHUKOB IOpUIAYe-
CKUX IIpefnucaHuii. O6 3TOM CBUIETEeIbCTBYeT, B YaCTHOCTH, CyIeOHast
npakTuka CylaHa — eqUHCTBEHHOM apabCKoW CTpaHBbI, Ifie 3akoH 1983 T.
06 OCHOBax BbIHECEHUs Cy/leOHBIX pellleHUN 06s3bIBaeT Cylel BCSIKUHI
pas3, KOTZa 3aKOH He IpelylaraeT COOTBeTCTBYIOLIeH HOpPMbI, 06pamaTh-
Cs K IIapuaTy ¥ IPUMEHSITh TOYHO yCTaHOBJIEHHBIE ITOCTYIaThl KopaHa
nunu cyHHbI [Ipopoka. THBIMU CJI0BaMHy, 3/1eCh (PUKX MOKeT BBICTYIIATh
B KauecTBe CyO6CHUAMAapHOrO NCTOYHUKA IIpaBa He TOJIbKO IPUMeHUTelIb-
HO K KOHKPETHOMY 3aKOHY, HO M B MaclITabax BCel IIPaBOBOM CUCTEMBI.

3acimyXkuBaeT BHUMAaHUS elllé OHO TI0JIOKeHHe TOro Ke 3aKOHa: ec-
JIY TIPY MOJTYAQHUU 3aKOHA CyIbsl He HaXOAUT HeoOXOIMMOM ITapruaTCKOU
HODPMBI, OH IIpuberaeT K UIKTUXaIy U CAMOCTOSTEIIBHO (POPMYJIUpPyeT
IIPaBUJIO, OPUEHTHUPYSICh Ha TaKue MCXOIHbIe Hayaya, O6IIue IPUHIIUIIBI
U LIeIU IIapuaTa, KaK yIOBJIeTBOPEHUEe MHTEePeCoB 4YejioBeKa U IIPeloT-
BpallleHue Bpela, MPe3yMININs OTCYTCTBHUSI MaTepUaIbHBIX 00513aTe/IbCTB,
IIPUOPUTET JT03BOJICHHOCTH JEeNUCTBUM U Ob6JjlerdeHue BO3JIaraeMbIX Ha
yejioBeKa 06s13aTeIbCTB.

C 3THUM 3aKOHOJIaTeIbHBIM Tpe6GoBaHHEM IlepeKINKaeTCs MOIXO0T,
BepXOBHOTO KOHCTUTYIIMOHHOIO Cyfa Erunra, 0603Ha4eHHBIN B €ro pe-
IIeHUU O TOJIKOBAHWU CT. 2 KOHCTUTYIIUH, 3aKpeIUISIIONIeN 32 IIPUHIIN-
IIaM{ MCJIaMCKOrO IIapHaTa CTaTyC IJIABHOTO MCTOYHMKA 3aKOHOJATeIIb-
cTBa. Oprad KOHCTUTYIIMOHHOT'O KOHTPOJIS ITOYEepPKHYJL, YTO YKa3aHHOe
IIPaBWIO afIpeCOBAaHO He CyIy, a 3aKOHOJATeNII0, KOTOPBIU B XOJIe IIOAT0-
TOBKHU IIPAaBOBBIX aKTOB IOJIKEH O6pallaThCs K TOYHO yCTAaHOBJIEHHBIM
KpUTepUsiM Iapuata. Eciu ke B HEM OTCYTCTBYeT OUeBUAHOE IIPaBUJIO,
TO pa3paboTaHHbIe (PUKXOM CIIOCOOBI M3BJIeUeHNsI HOPM U3 IIPeICTaBIIsIIO-
IIUX UIXKTHAXAJ UCTOYHUKOB II03BOJISIOT 3aKOHOIATEIII0 CPOPMYIINPO-
BaTh He0OXOIMMBIe ITOJIOKeHNsI, He IIPOTUBOpeYalie OCHOBaM U O6LIUM
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npuHnunam mapuara’. Ilo cyTy, peds UAET O IPU3HAHUU 32 3aKOHO-
IaTeJyieM IIpaBa Ha MIKTHUXAI B cCOBpeMeHHOU ¢opMme. OIHAKO, B OTIIH-
Yyye OT ero KJIacCM4eCcKOoro BapuaHTa, 3TO yKe He CII0C06 060CHOBaHUS
BBIBOJIOB (PMKXQ, a ITOATOTOBKA K BBEIEHHUIO 3aKOHOIATEIbHOU HOPMBI,
U3 4ero CjefyeT, YTO NaXke TPamUuIIMOHHBIE ITOHITHS, COOPMYIUPOBAH-
HbIe (PUKXOM, B HAIIIK ITHY II0JIy4YalOT I0PUIUIECKOe OCMBICIICHNUE.

VIHBIMU CJIOBaMH, 3a Cynbén B CylaHe U 3aKOHOzaTeseM B Erumnre
MIPU3HAIOTCA IOJTHOMOYHS Ha IIOMCK IIPaBOBBIX HOPM IIPH YCIIOBUH OpHEH-
TallUM Ha UCXOJHBbIe Haydaja IapuaTa U UCIIO0Ib30BaHUS pPa3pabOTaHHBIX
(PKXOM PallMOHAJIBHBIX IIPUEMOB (POPMYJIMPOBAHMSA BBIBOIOB. IIpy 3TOM
TPalUIIMOHHAsI MeTONOJIOTUsI (PMKXa, ero o61Ire IPUHIIMIIBI IIpejiara-
IOTCSL WX JasKe MPeNNMChIBAIOTCA 3aKOHOM KaK IPHOPUTETHI I METO/bL
He TOJIBKO Kofu(pUuKanum (PUKXa, T.e. IPUHATHS IIAPUATCKOrO 3aKOHOIA-
TeJIbCTBA, HO U IOJTOTOBKY JIFOOBIX HOPMAaTHBHBIX IIPaBOBBIX aKTOB, B TOM
YuCIie TeX, KOTOpble 3aUMCTBYIOT 3apy6eskHble 06pa3iibl, HO He IIPOTH-
BOpeYarT IIapuary.

CrenyeT 06paTUTh BHUMaHUE U HA IIOJIOXKEHUS (PUKXA, KOTOPBIe
IeUCTBYIOT HEIIOCPeICTBeHHO KaK IOpHUIUYecKre HOPMBI Ha OCHOBAHUU
3akoHa. Hanpumep, B CaynoBckor ApaBuu OCHOBHON HHU3aM O BJIACTHU
1992 r., HMU3aMBblI O CyJe6HOM BIACTU U TPAKIAAHCKOM IIpoliecce IpeJn-
CBIBAIOT CyAbsAM IIPA PAaCCMOTPEHUHU IIeJI PyKOBOACTBOBATHCA IIPpEK/e
BCEro ITOJIOXKeHUSAMM IIapraTa, a TakKe HOPMaMU He IIPOTHUBOpedalluX
eMy Hu3amoB. HecMOTpsl Ha GBICTPO Pa3BUBAIOIIMICS B 3TOM CTpaHe IIpO-
Iecc Komu@pUKauy, HeKOTOPble BaKHbIe IIPABOBBIE OTPACIU U UHCTH-
TYTBI UM He OXBa4deHbI. I10 TaKuM BOIIpOCAM CYIbI IIPSAMO IPUMEHSIOT
COOTBETCTBYIOIIME BBIBOABI UKxXa. IIpnyém emé B 1928 r. BepXOBHAA Cy-
Ie6Hast MHCTAHIIMS OIIpelelinia KOHKpeTHbIe IIPOU3BeIeHUsT XaHOaInuT-
CKOTO TOJIKa (pMKXa, K KOTOPBIM CYIbU 006s13aHBI 06paIIaThCs IPHU pac-
CMOTpPeHMH JieJl. XOTsI 9TH TPyl 6bIJIN HOPMAaTUBHO 3aKpeIUleHbl emé
10 obpasoBanusi KoponescTBa CaynoBcKasi ApaBusi, OHU IIPU3HAIOTCS
0pUIINAIBHBIMU UCTOYHUKAMHU CyJeOHBIX pellleHUuI U CeronHs®.

Ecnu B CaynoBCKOM ApaBUU CyIaM M3HAYAJIBHO IIPEAIINCAHO IIPU-
MEeHSTb II0JIOXKEeHNUs MIapuaTa, TO 3aKOHOJATeIbCTBO JIPYIUX apabCcKuX
CTpaH TaKxXKe MHOTA IIpelyCMaTpUBaeT IIpsiMoe obpaleHue Cyzen K 110-
JoKeHusM InapuaTa (PUKxa) Mo OTAeTbHBIM BOIIPOCAM, HE YPeTryIupo-
BaHHBIM HOPMAaTUBHBLIMU [IPABOBBIMU aKTaMU. JlaHHAsA CUTyalysd, 110 Cy-
IIeCTBY, CXOAHA C IIPUMEHEHNEM YKa3aHHBIX IIOJIOXKEeHUN B KayecTBe

NonpobHee 06 aToM cM.: CrokusitiHeH /1P, KOHCTUTYLMOHHBIN CTaTyC LiapuaTa Kak UCTOoY-
HVKa 3akoHopaTenbcTBa B apabekmx ctpaHax // MpaBo. XypH. BeICLL. LK. SKOHOMUKW.
2016. N® 4. C. 205-222.

Cm.: Mpasocyave B Koponesctse Caynosckas ApaBus: MICTOpUS, MHCTUTYThI, MPUHLMMLI.
B. M., 1419 r. x. (1998/1999). C. 68-69 (Ha apab. a3.).
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CybCcHUIMapHOro NCTOYHUKA IIpaBa C TOM JIUIIb Pa3HULIEH, YTO pedb UAET
He 0 IIpo6eJiax B KOHKPeTHOM 3aKOHe, a 06 OTCYTCTBUU 3aKOHOJATellb-
HOTO peryJIMpOBaHUS KaKoro-J1160 Kpyra BOIIPOCOB Ha YPOBHE IIPaBOBOM
CUCTEMEBI B II€JIOM.

[TokasaTeJIbHBIM [IPUMEPOM B 3TOM OTHOIIEHUU SABJIAETCA I'paxkiaH-
ckun komekc Kysenra 1980 r., ctatb 940 1 941 KOTOpOTrO IIpenycMa-
TPUBAIOT, YTO HA HACJIe[IOBaHWe U 3aBelllaHWe PACIIPOCTPAHAIOTCA HOP-
MBI IlIapHaTa U IPUHATOE 3aKOHOAATENIbCTBO. OTHAKO 3aKOH O JIUIHOM
cTaTyce, peraiaMeHTUPOBABIINU 3TU MOMEHTHI, ObII IIPUHAT TOIBKO
B 1984 1., a 10 3TOTO TPU UX PACCMOTPEHHUH KYBEUTCKUE CyIbl (CO CChUI-
KOM Ha yKa3aHHbIe IOJIOKEeHMsI I'paskIaHCKOTo KOIeKca) 06paliajrch He-
IIOCPENCTBEeHHO K BBIBOAAM (pUKXa. ITHBIMU CJI0BAMHU, COBpEMEHHOE HC-
JIAMCKOe IIPaBO peajiu3yeTcs U B TaKOU (popme, HO IIPU YCIIOBUH, YTO OHA
IIpeaycMOTpeHa 3aKOHOM. DTOT IPUHITUII WIIIOCTPUPYeT U KOHCTUTY-
g Mopmanuy 1952 1., 3akpeuiAolas 3a MapuaTCKUMU CyJaMu pelie-
HHUe BOIIPOCOB JIMYHOI'O CTaTyca MyCy/IbMaH, Bak(OB®, a TakKe IIpUMeHe-
HUSI MaTepUaJIbHOM KOMIIHCAIIUN 3a YOUICTBO M NIPUYMHEHNe TeJIeCHbIX
TIOBPEeXK/IEHUH B COOTBETCTBUY C HOpMaMH Imapuarta (cT. 105, 106).

CrnemyeT OTMETHUTD, YTO UCIIOIh30BaHUE BBIBOIOB IrapuaTa (pukxa)
KaK IOpUIMYECKOr0 UCTOYHUKA I BhIHECEHUsI CyleOHbIX pellleHUH BO3-
MOZKHO TOJIBKO Ha OCHOBe IIpelITACaHus 3aKoHa. Kak B ciIy4ae ¢ Komudu-
Kanyel (puKxa U IPpUMeHEeHUEeM ero BBIBOJOB, OOIINUX IIPUHITUIIOB WU
HCXOJIHBIX TIOJIOXKEHUY IIaphaTa B KayecTBe CyOCUINMApHOTO NCTOYHUKA
IpaBa, BBIBOMIBI (PMIKXA MOTYT BBICTYIIATh B POIIU (GOPMAIIbHOTO (FOPUIH-
YeCcKOro) NCTOYHHKA IIPaBa JIMIIh TOT/IA, KOT/IA 9TO AOIyCKaeT 3aKOH.

Kpome TOro, coBpeMeHHOe HMCIaMCKOe IIpaBO IIPOSBIIIETCS He B IIps-
Mou (popme, KOTZIa 3aKOHOJATeIIb [P MHTePIPeTaluy 3aKOHONATeIIbCTBA
TpebyeT YUUTHIBATH IOJIOXKEHUS IIapyaTa U BbIBOIB! (puKxa. Harpumep,
COIJIaCHO BBILIEYIIOMSIHYTOMY CyJaHCKOMY 3aKOHY 06 OCHOBaX BbIHe-
CeHMsI CyIeOHBIX pellleHUM, CyIbe NPU TOJIKOBAHUM IIpeJIINCaHUIN HOP-
MaTHUBHBIX IIPAaBOBBIX aKTOB HAIJIEKUT UCXOTUTH U3 TOTO, YTO 3aKO-
HOJIaTeJlb, BBOJISI 00SI3aHHOCTU U JI03BOJIEHUS], He UMeJl CBOeU I1eJIbI0
HapyIINUTh IIApHUAT, a IIPU OIpefielIeHUH 0N00psieMbIX MM OCYXKIaeMbIX
IeVICTBUM IIPUHUMAJI BO BHUMaHKe IIapUaTCKUe peKoMeHAanuu. OqHo-
BpeMEeHHO TOJIKOBaHHE CyIbEH JII0OBIX OOIINUX U OLleHOYHBIX (POPMYJIN-
POBOK 3aKOHOZIATEJILCTBA JOJIKHO COOTBETCTBOBATH HOpMaM IIapHaTa,
ero IPUHIXIAM U 061IeMy IyxXy. [IOHATHO, 4TO obpalieHue K TaKuM Ia-
PUATCKUAM II0JI0KEHUAM NPUINAET UM IOPUINYECKUN XapakTep, a 3HA4YuT,
I03BOJIAET CYUTATh MX SJIEMEHTaMU COBPEMEHHOI'O MCIaMCKOIO IIpaBa.

8 Bakd - vHCTUTYT ¢rKxa, NPeacTasnsowmii cobon nsbaTre umyliecTsa (Yale Bce-
ro HeOBMXMMOro) U3 06opoTa padmn UCTMONb30BaHWS ro B MHTEPECcAax YNeHOB CeMbM
cobCTBEHHMKA UMYLLECTBA UNW B BNaroTBOPUTENbHBIX LENSsX.
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JlaHHBIN BBIBOJ, MOKHO PaCIpOCTPAaHUTD U HA MOJIOKeHHe OCHOB-
HOro Hu3aMma o ByacTh CayJoBCKOU ApaBUU, COIJIACHO KOTOPOMY I'OCY-
JApCTBO 3alIMINAeT IIpaBa YeJI0BeKa B COOTBETCTBUM C MCIAMCKUM IIIa-
puarom (cT. 26). OTCI0Ia CjlelyeT, YTO TOJIKOBaHUE CONlep>KaHuUs IIpaB
YyeJI0BeKa JOJIKHO OPUEHTHPOBAThCA HA IAPUATCKUe IIPeIIICaHUs.

C y4éTOM CKa3aHHOI'O BBICTPAaUBaeTCs 0bllee olpenesleHue cospe-
MEHHOZ0 UCIAMCKO020 Npasa Kak KOMNNEKca 1puouHeckux Hopm, npuHyunos
U UHCMUMYMos, UCMOUHUKOM KOMOPbIX 8bICMYNAM NOLONCEHUS WUAPUA-
ma u 8vl8oobl PUKxXa, NONYHUswIUe NPUIHAHUE U NOO0EPHCKY 20CY0apcmaa
21a8HBIM 00PA30M 8 3AKOHOOAMENbHOU PopMe U NPUMEHAEMbLE CYOOM.

Takasd XapaKTepUCTHKA CBUIETEIbCTBYET O IPUHITUIINAILHOM OTJIHU-
YNW «IIPeTBOPeHMs IapraTta B popme Kogupuranum PUKXay, IIPUBOLII-
Iero K 3akpeIuleHHI0 IOpUANYeCKH 06s3aTe/IbHBIX HOPM, HCTOYHHUKOM
KOTOPBIX ABIAIOTCA II0J0KeHna KopaHa u cyHHBI IIpopoKa, OT «ciemo-
BaHM IIApUaTy», T.e. HEIIOCPEeICTBEHHOT'O COOJIIONEeHUs ero IIOCTY/IaTOB
B MHIVMBUYaJIbHOM II0BeIEHUY MYCyJIbMaH. JJaHHbIe paCXOXKIEHWS Hellb-
35 Ha3BaTh UCKJIIOYeHUEM B COBPeMEHHOM MCIIAMCKOM IIpaBe, 3aBUCHU-
MOCTB KOTOPOT'O OT PEJIMTMO3HOI0 MYCYJIbMaHCKOIO CO3HAHUSA 3aMeTHO
ociabepaeT. II03TOMY U IPOTUBOPEYHS MeX/ly HUMU He PeIKOCTb.

KoHe4HO, T0g06HOE pa3jIudeHue PeIUTrHO3HbIX U IOPUINYeCKUX
aCIeKTOB AaHAJIIM3UPYeMOro (peHOMeHa I10-pa3HOMY IIPOSIBIIAETCS B pac-
CMaTpUBaeMbIX CTpaHaX. IIpr4éM OHO MOXKET BBIPAXKATHC B OIlEePesKaro-
1eM Pa3sBUTUU 3aKOHOIATEJIbCTBA I10 CPAaBHEHHUIO C BBIBOJAMU (PUKXA.
Tak ob6crouT nesno B CaymoBCKOM ApaBHH, ITPaBOBasi CUCTeMa KOTOPOMH, BO-
IIPeKA MHEHUIO aBTOPUTETHBIX MYCYJIBMAaHCKUX YYEHBIX, BBICTYIIAFOLINAX
IIPOTHUB KOOUMPUKAINMK (PUKXA, B ITOCIEIHUE OBl UIET 110 STOMY IIyTH.

B mesioM Ha TeKylleMm 3Talle IJi UCIAMCKOro IIpaBa XapaKTepHO [0~
CTaTOYHO II0CJIeOBATEJIbHOE pa3jIMYeHHe PeIUTMO3HBIX MPeIruCcaHuI
IapuaTa M I0pUIuYecKuX HOpM. IIpakTudeckue monoxkeHus KopaHa u
CyHHBI IIpopoKa camu 1o ce6e BBICTYIIAIOT COLMAIBHBIMU IIPaBHJIAMH,
HAIPaBJIAIOIMUMA UHIUBUIYAJIbHOE [I0BeJeHHe BepPYIOLIUX MyCyJIbMaH.
Byny4uu oTHOBPeMEeHHO UCTOYHMUKOM COOCTBEHHO IPaBOBBIX HOPM, OHI
IIPX 3TOM He SBJIAIOTCA HEIOCPeICTBEHHO IIPABOBBIMU PEryJIATOPaMH.
B 9acTHOCTH, KOI'Zla 3aKOHOJATeJIbHAS BIIACTh IIPU IOATOTOBKE HOpMa-
TUBHBIX IIPAaBOBBIX AKTOB, IPUHUMAasl BO BHUMaHUe KOHCTUTYIMOHHBIN
CTaTyC LIapuaTa UiIN ero NpUHIUIIOB B Ka4eCTBe UCTOYHUKA 3aKOHO-
IaTeJIbCTBA, OOpaniaeTcs K COOTBeTCTBYIOIUM IT0I0KeHusaM KopaHa
U CyHHBI IIpOpOKa, 3TO He 03Ha4aeT, YTO IIPUHATBHIN 3aKOH [ OJIKeH
BOCIIDOM3BOJUTD JAHHBIE NIPeIMCaHNs B UX M3HAYaJIbHOM BHJE. Benb
IUIsL 3aKOHOJATe Il OHU JIMIIb UCTOYHUK, (DOPMUPYIOIIUI COIepKaHue
HOPMAaTHUBHOTO IIPABOBOI'0 aKTa, KOTOPBIN JOJIXKEH OTBeYaTh I0pUIuYe-
CKMM KPUTEePHAM U IlapaMeTpaM (PYHKIIMOHUPOBAHUS IIPABOBOU CUCTe-
MBI B II€JIOM.
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Hepenxo ucimaMcKast MbICJIb BBIHYZKIICHA YYUTHIBATH KYPC BJIaCTeN
U MEHATHh CBOU OLIEHKH, afIAlITUPYS UX K IPUOPUTETaM I'OCyIapCTBEH-
HOU MOJIUTUKU. B 3TOM OTHOIIEHWY NpUMeYaTeslbHa 03U MHOTHX
CayIOBCKUX (PaKUXOB, KOTOPBIE B TeUeHHe NOJIIHX JIeT Pe3KO BO3pasKald
IIPOTHB y4YacTHs KeHIIUH B paboTe KOJUIerHajbHbIX 3aKOHOJATeNIbHbIX
opraHos. TeM He MeHee B 2013 r. B H13aM 0 KOHCYJIbTaTUBHOM COBETe
BHECJIM U3MeHeHHe, Kacarolleecsd YBelIUYeHNs KOJINYeCTBa ero 4jaeHoB
¢ 60 mo 150, npryém He MeHee 20 % NOJIKHBI COCTABJIATH KEHIIUHBI.
B mpeamMbysie KOpPOJIeBCKOTO JIeKpeTa, YTBepIUBIIEero TaKylo HOBEJIY,
MOIYEPKUBAJIOCH, YTO OH OBUI IIPUHAT MOCJIe KOHCY/IBTAllNI C BUAHBIMU
MYCYJIbMaHCKAMH Y4EHBIMHU, KOTOPBIE Ha OCHOBE IIapHaTa paspellnin
y4JacTHe KeHIINH B paboTe cOBeTa B KaueCTBe ero YWIEHOB.

IToxozkas cuTyanus CI0XKUIACh U BOKPYT BOIIpOCa O IIperocTasiie-
HUM CayJOBCKUM JKEHIIMHAM IIpaBa Ha BOXIEHHe aBTOMOOWIS. Jloroe
BpeMms Belyllye cayloBCcKue (PaKuUXu PelIuTeNIbHO ero oTpunanu. CBO
IO3UITAIO OHU aprYMEHTHUPOBAIN HEeCKOJIBKUMMU ITOJIOXKEeHUAMH IIapuaTa
U 061mMU oaxoamMu ¢prkxa. Cpei HUX HeHTPaJIbHOe MeCTO 3aHUMaJla
KOHIIeNIMs «6JI0KMPOBAHUS OOXOIHBIX IIyTel», COITIACHO KOTOPOI HeJlb-
351 IOIyCKaTh MCII0JIb30BAHUS JIIOOBIX CPeICTB U IIPeJJIoroB, CIIOCOOHBIX
IIPUBECTU K I'PEXOBHBIM IIOCTYIIKaM. McXonsd U3 3TOro, MyCyJIbMaHCKUe
y4éHble II0JIarajiy, YTO BOXKIEeHHe aBTOMOOWIIS Hen36e3KHO MOATOIKHET
JKeHIIVHY K COBEPIICHUIO 3alIpenIéHHbIX MAPHUATOM JeUCTBUN, B YaCT-
HOCTH K 6€CKOHTPOJIBHOMY OOIIIE€HUIO C IOCTOPOHHUMH MYKUMHAMU,
OTKa3y OT XWIKaba, BBIXOIYy U3 IoMa 6e3 COIPOBOXK/IEHNUS POJCTBeHHUKA-
MY>KYHAHBL.

O/iHaKO, HECMOTPS Ha TaKue BO3paskeHUs, B CeHTI6pe 2017 T. 6B
NIPUHAT KOPOJIeBCKUY IIPUKA3 O PaCIIpPOCTPaHEHNH HU3aMa O JOPOKHOM
IBYDKEHUM Ha KEHIIWH, BKJII0Yas BbIIA4Yy UM JIMIEH3UU Ha yIIpaBieHue
aBToMobuiieM. B IipuKase Oq4EpKUBAIOCH, UTO, TI0 MHEHUIO OOJIBIINH-
CTBa WIeHOB Kojuleruu KpyInHenmux MyCyJIbMaHCKUX Y4E€HBIX, OCHOBOU
OlLIeHKH IIpaBa >KeHIIUHbBI BOJUTH aBTOMOGMIIb CIIy>KUT JI03BOJIeHHe. UTo
JKe KacaeTcsl COMHEHNUM, CBSI3aHHBIX C apI'YMEHTOM «6JIOKMPOBaHUS 06-
XOIHBIX Iy Te», TO OHU He SBJIIIOTCS TOCTATOYHO OYeBUIHBIMU U He OIIH-
palOTCs Ha BIIOJHE yOenuTeNIbHbIe IIpeNIoyokKeHns. YuéHble He BO3pa-
JKalOT IIPOTUB YKA3aHHOIO IIpaBa IIPU YCIOBUM IIAPUATCKUX U IIPABOBBIX
rapaHTUM UCKITIOYeHUs «0OXOIHBIX IyTei». [IpyHUMas BO BHUMaHUe,
YTO CayJOBCKOEe TOCYAAPCTBO 3a60TUTCA O 3alIUTe UCIAMCKUX IIeHHOCTeN
Y PacCMaTPUBAET UX TOJlepKaHKe B KayecTBe CBOEM IMPUOPUTETHOM 3a-
Ty, OHU OJIOGPUIIN TaHHOe pellleHue.

XapakTepHO, YTO yKe Ha CIefYyIOIIUN AeHb [10CJIe IIPUHITHUS 3TOrO
KOPOJIEBCKOI'O IIpHKa3a cexperapraT Kojlerny KpynHeUInux My CyJib-
MaHCKUX YYEHBIX BBICTYIIWII C 3asIBJIeHHEeM, OTMETHUB, YTO MOHApPX Ieu-
CTBYeT B PaMKaX M3BeCTHOI'O OOIIero IIpUHITUIA (PUKXa — «paclopspKeHue
IejlaM¥ 3aBUCHMBIX WU ITOAUYMHEHHBIX JIUIL TOJIKHO IIpecienoBaTh
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WX UHTepechl». Bce pacriopsoKeHUs BIACTUTEI, OCYIIeCTBIIsIeMbIe B paM-
KaxX WIKTUXANa, IOAUYUHAIOTCA YKa3aHHOMY IIPUHIIUILY, KOTOPBIM 03-
Ha4yaeT HalleJIeHHOCTb rOCYZapCTBeHHOU IIOJIUTHUKU HA YIOBJIETBOPE-
HHe MHTepecoB M IIpefloTBpallleHue Bpena. Panee chopMyIupOBaHHbIE
(deTBbI He KacaJluch COOCTBEHHO BOXKAEHUS aBTOMOOUJISA, & OCHOBBI-
BAJIUCh HA OIleHKe II0JIb3bl U BpeJja OT 3TOT0 NeUCTBUs. «OOSI3aHHOCTD
BJIACTUTEJIS 3aKJIFOYAeTCsl B TOM, UTOOBI UX COM3MEPUTh U OIIeHUTH BCe
aCIIeKTBI CUTYallUX B IIpeZeJiaX CBOUX IIOTHOMOYMN. IIpUHATHIN UM IIPU-
Ka3 OTBe4aeT UHTepecaM CTpaHbl U e€ Hapoja KaK II0 PeJIMTHO03HbIM, TaK
U II0 MUPCKUM BOIIPOCAM», — IIOAYEPKUBAJIOCH B 3asBlIeHUU Kosuleruu.
ITpuBeIéHHBIN IIPUMep HAIJIAIHO IIOATBepKIaeT OpUeHTALUI0 (UKXa
Ha HaIlMOHAJIbHbIE IIPUOPUTETHL.

BaskHO OTMETUTD, YTO, JaxKe KOraa (PUKX BBIHYKIEH OTKa3bIBaTh-
Cs1 OT KOHCePBAaTUBHBIX TPATUIIAN IIO]] BIUSHUEM IIOJIUTUYeCKUX 06-
CTOATEJIbCTB, OH CYUTACT HEOOXOJUMBIM OOBSICHATH IIePeCMOTP CBOUX
BBIBOZIOB LIAPUATCKUMM apryMeHTaMu. JlaHHAs [eTalb KOCBEHHO IO -
TBepKIaeT COXPaHAIOUIYIOCS CBSI3b COBPEMEHHOI'0 MCIaMCKOro IIpaBa
CO CBOEU peTUIu03HOU OCHOBOM.

DTO XOPOIIO BUIHO NPU aHAJIN3e HOBEUIINX TeHIEeHIINU Pa3BUTHUS
IIPaBOBBIX CHUCTEM psilla MyCYJIbMAaHCKUX CTpaH. OJHA U3 HUX — 6oJee
HIOAHCHPOBAHHOE IIPABOBOE PeryJIMpoBaHNe CeMEeNHbIX U HaCJIeCTBeH-
HBIX OTHOIICHUN B 3aBUCUMOCTH OT PEJINTUO3HOM IPUHAIICIKHOCTH 3a-
MHTEPEeCOBAHHBIX JINII, YTO B IPUHIIMIIE COOTBETCTBYET BBIBOIAM (PUK-
xa. Harmpumep, B 2019 r. B KyBelTe 6bUI IPUHAT AKa(PapUTCKAN 3aKOH
0 JINYHOM CTaTyce, IeCTBAe KOTOPOTO pacIpOCTpaHsAeTCs Ha KyBeUT-
CKUX I'paKIaH-IIMUTOB. IIpM 5TOM aHAJIOTUYHbIEe OTHOIICHUSA CYHHUTOB
IO-IIpeKHEMY perjlaMeHTHUPYIOTCA 3aKOHOM O JIMYHOM cTaryce 1984 r.

CiemyeT OTMETUTDb U TO, YTO C200HA UCIAMCKOE NPAso UCNbIMbleaem
3aMeMmHoe BAUAHUE 3aNAOHBIX NPABOBHIX CUCTNEM, MeXCOYHAPOOHOZO Npasd,
Muposoti npasosou npaxmuxu. IIpexxae BCero 3To KacaeTcs acleKToB, pe-
TyJIUPYIOLINX CeMelHble OTHOLIeHUS, a TAKKe IIpaB U CBOOOT, YeloBeKa,
HaIlpUMep U36HpaTe/IbHbIX I1paB, CBOOOBI CJI0OBA U BePOUCIIOBeTAHHUS.
O Tako# TeH[eHIIUU IOBOPUT, B YaCTHOCTH, COIJIaCOBaHHAas OpraHu3a-
[Mey UCIaMCKOro COTpyAaHU4YecTBa B 2020 I. HOBas pemakLus UCIaM-
CKOM JIeKJIapalluy IIpaB YeJIoBeKa, KOTOpas CYIIeCTBEHHO OTINYaeTCs
OT TpexkHero nokyMmeHTa (Kaupckoi JeKiapalyy o IIpaBax dejaoBeka
B HCJIaMe), 0o6peHHOTO B 1990 T. B HBIHEIIHEM aKTe BCe CBSI3aHHbBIE
C UCJIaMOM M IIapHaTOM MOMEHTHI CYIIeCTBeHHO CMATr4YeHbl. OH He CO-
IepKUT, KaK IIpebliylIas peflakilus, I0JI0KeH!s, TpeOyIoIIero ToIKo-
BaTh BCE €ro IIPelIKUCaHud B COOTBETCTBUU C IIapuaToOM. BmecTo sTOrO
MpeIyCMOTPEHO, YTO BCeMH 3aKPeIUIEHHBIMU B JeKJIapaluy IIpaBaMu
1 cBO60IaMU MOXKeT II0JIb30BaThCs JTI0O0M I'paXK/IaHUH, €CJIA IIPU 3TOM
He HapyIIaloTCs TTOJIOKeHNs IapuaTa v 3aKoHa (1. «a» CT. 24).

NATIONAL STRATEGY ISSUES | N22 | 2026



VicnaMckoe npaBo: XxapakTepHble YepTbl M 0CoBeHHOCTU... |  CrokusiiiHeH J1. P.

OueBUIIHO, BIIUSIHUEM OOIIeMUPOBBIX IPUOPUTETOB PA3BUTHS COBpe-
MEHHOTO IIpaBa U CTAHIAPTOB IIPaB YeJIOBeKa MOXKHO OOBSICHUTH U I'O-
TOBHOCTb HEKOTOPBIX MYCYJIbMAaHCKHUX CTPaH MPUHYIHUTEIBHO HE pac-
IIPOCTPAHATH IeUCTBAEe OCHOBAHHOIO HA IIapHhaTe 3aKOHOAATeIbCTBA
Ha HeMycCyJIbMaH. IToka3aTejleH B 3TOM CMBICJIe BCTYIIUBIIUU B CUILY
B 2021 r. B ApabcKkux DMHpaTax 3aKOH O JIMYHOM CTaTyce JIJIs IpaXk/iaH
OAD 1 MHOCTpaHIIEB, ABIAIOIINXCA HeMYCyJIbMaHaMU, KOTOPBIU I10-
3BOJISIET UMMUTPAHTaM PeryJIupOBaTh CeMelHbIe OTHOIICHNS, a TaKXKe
BOIIPOCHI HACJIeIOBAaHUA U I0KA3aTeJIbCTBA OTIIOBCTBA B COOTBETCTBUU
C 3aKOHOJATeJIbCTBOM CTPAHbI CBOET'0 I'PasKIaHCTBA.

CBSI3aHHOCTH COBPEMEHHOI'0 MyCYJIbMaHCKOI'O IOCyIapCTBa UMIIe-
PaTUBHBIMU HOpPMaMHU (PUKXa B COYETAHUU C BO3MOXKHOCTBIO IIEPeHATD
3apy6esKHBIN OIBIT — OJIHA M3 0COGEHHOCTeN MCIaMCKOro IIpaBa B ero
HbIHelTHeM Buje. CaM peHOMeH KOmu(pUKAIUU HOPM (PUKXa, BKIIIOYE-
HUSA UCIIAMCKUX IIPABOBBIX IIPUHITUIIOB, HOPM U OTHEIBHBIX UHCTUTYTOB
B 6asupyrolleecs Ha 3aMMCTBOBAaHUU €BPOIIEMCKUX 06pa3IoB 3aKOHOMA-
TeJIbCTBO CIIYKUT SIPKUM IIPUMEpPOM ITO3UTUBHOI'O AUaJIOra UCIaMCKOI
U eBPOIICMCKOM IIPABOBBIX KyJIBTYP. ECTh BCe OCHOBaHUS yTBEPKIATh,
4TO B pesyjbTaTe 3TUX IIPOLIECCOB NOABUNOCH CMAMYMHOEe NO3SUMUBHOE
UCRAMCKOe NPaso, TeCHO B3aUMOIEHUCTBYIOLIee C IPYIUMHU IIPAaBOBLIMU
CeMBbIMU.

Pe3ioMupys 0603HaUeHHBIE BBIIIe XapaKTepHbIe YePThl COBPEeMeH-
HOI'0 MCJIAMCKOTO IIpaBa, MOXKHO CHEJIaTh BBIBOZ, O TOM, YTO OHO IIPEICTaB-
JIsleT cO60M MO3UTHUBHOE IIPAaBO, B I1€JI0M IIOJUYUHSIIONeecs: O61IUM Ma-
pameTpam (PYHKIIMOHUPOBAHUS HALIMOHAJIBHOU IIPAaBOBOM CUCTEMBI TOU
WJIN UHOU MYCYJIBbMaHCKOU cTpaHbl. Ecnu B CpenHue BeKa UCIaMcKoe
[IpaBO 3aHUMaJI0 aBTOHOMHOE I10JIOXKEHHUEe 110 OTHOIIEHUIO K rocynap-
CTBEHHOMY 3aKOHOJATeNIbCTBY U JAEHCTBOBAJIO TJIaBHBIM 06pa30M C OIIO-
POl Ha CO6CTBEHHBIe MEXaHU3MBbI U PeCyPChl, TO Ce9ac OHO OPraHUYIHO
MHTETPUPOBAHO B IIPABOBYIO CUCTEMY. [IperMyIeCTBeHHO JOKTPHUHAJIb-
HOe TpaIUuIMOHHOE HCIaMCKOe IIPaBO CerolHs Iepepociio B ABJIEHUE,
3aBUCHMOE OT 3aKOHOMaTeJd, a apuaT U (PUKX, COXPaHsIsI CBOU peiu-
TMO3HBIN XapakTep, ONHOBPEMEHHO (QYHKIMOHUPYIOT KaK IPUINYECKUE,
3aKpeIUIEHHBIC 3aKOHONATEIbCTBOM (PeHOMEHBL.

BaXKHO OTMETHUTB, YTO MPUCIIOCO6IIIEMOCTh COBPEMEHHOT'0 MCJIaMCKO-
ro IIpaBa K YCUJIOBUAM MYCYJIBMaHCKHX CTPaH, €ro JOCTaTOYHO OpraHu4-
HOe BKJIIOUeHHUe B IIPaBOBble CUCTEMBbI, HalleJIeHHOCTh Ha IIOTPe6HOCTH
HAI[MOHAJIbHOW IPaBOBOM MOJIMTUKY 06eCIIedrBarOTCs IIpesKe BCero 3a
CU4éT ero MCXOMHBIX HAayaJl, KOHIIEMINM, 061X IPUHITUIIOB, KJIACCHU-
YeCKUX U HOBBIX METOJOJIOTUYECKUX IIOIXO0MIOB K IIOMCKY KOHKPETHBIX
pelleHunl, a He Yepe3 BOCIIPOU3BeIeHNe YaCTHBIX HOPM W3 apCeHasia Tpa-
IUITAOHHOIO (prKxXa. CUMIITOMATUYHO, YTO OTKA3 OT CJIeflOBaHUSA TaKUM
IeTAJIbHBIM BBIBOJAM IIPU OLIeHKe BO3HUKAIOIIUX CATYAIlUH OIIPaBMbL-
BaeTCs CChUIKAaMU MMEHHO Ha YKa3aHHbIe KOHCTPYKIIUHU 1 IIPUOPUTETHI.
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B 9acTHOCTH, aKTyaJIU3UPyeTCs POJIb OCHOBOIIOJIATAOIINX IIPUHIIUIIOB
(prKxa KaK MCXONHBIX HA4YaJl JOKTPHUHBI, II03BOJISIIOIINX aPTYMEHTHPO-
BaTh HEIIPUeMJIEMOCTb IIPUMEHeHUS KOHKPeTHOI'O IIpaBUila, €CIU OHO
IIPOTUBOPEYUT KaKOMY-JIM60 U3 YIIOMSHYTHIX IIPUHIIATIOB’.

B CBSI3M € 3TUM HAallOMHUM, 4TO B CayllOBCKOM ApaBUU OTKa3 Bexy-
mux (paKuxoB OT 3aIlpeTa Ha BOXKJIeHHe aBTOMOOWIIS JKeHITUHAMU 00b-
SICHSUICSL IIDUHITATIOM (PHKXA «PACIOpPSIKEHUE eJlaMU 3aBUCHUMBIX WU
TIOTYMHEHHBIX JIUIT TOJIXKHO IIpecIefoBaTh UX UHTepeChl», KOTOPBIM SIB-
JIIeTCST PUOPUTETHBIM IIPU OlleHKe NTeMCTBUN KOpOJIsL. JIpyrou mpuMep —
IIOJIXOJI, MCJIAMCKOM MBICJIH K IIpo6JleMe M36MpaTeIbHbIX IIPaB KeHIUH
B Kyseure. KiroueBbIM IIaroM K UX INPU3HAHUIO CTaJl BBIBOI Komuccun
(eTB 0 TOM, UTO IIPU PACXOXKAEHUH IIO3UINH 110 BOIIPOCaM, TPeOYIOIINM
HUIKTUXANA, HAJJIeSKUT CIIeOBATh IIPaBUIy (PUKXa, KOTOPOEe BO3JIaraeT
BBIOOp pellleHMsI Ha ITpaBUTeJIs (BJIaCTh) C YIETOM OOIIUX UHTEPECoB.

VIHBIMU CJI0BAMU, COBpeMeHHOe MCJIaMCKOe IIPaBo BCE 6ojiee 0TUET-
JINBO OPUEHTUPYETCS He Ha YaCTHBbIe BBIBOABI (PUKXA, a HA UCXOIHbIE
HayaJja IIapuaTa, KOTopble MOTyT CIIOCO6CTBOBATh 6OJIbIIEMY ero COOT-
BETCTBUIO HBIHCIIHUM PeInsM. 30eCh YMECTHO IIPUBECTH BBICKA3bIBA-
HUE BBIIAIOIIETOCS CPeIHEBEKOBOTO MYCYJIBMAaHCKOI'O TeOJIOTa U (hakuxa
M6H anp-Kaitinma anb-Jxa3uiiu (1292-1350 rr.): «I1lapuat meamKom
IIOCTPOEH Ha MyZIPOCTU U y4éTe UHTepecoB JIIoflel B MX 3eMHOH U Oymy-
IIeil >KU3HU; OH — OJIUIIeTBOpeHHe abCONIIOTHON CIIPaBeIJIMBOCTH, MHJIO-
cepaus, 3a60Thl 06 MHTepecax U HaWBbICIIEW MYIPOCTH; eCIU KaKoe-
HUOYIb pellieHre OTXOIUT OT CIIPaBeJIMBOCTU U 06paliaeTcsl K IPOU3BOILY,
OTKJIOHSIETCSI OT MUJIOCEPIHS B IIPOTUBOIIOJIOXKHYIO CTOPOHY, OTKA3bI-
BAeTCs OT OTPasKeHUs MHTepecoB M IIOBOPAYMBACTCS JIUILIOM K yIIepoy,
OTpeKaeTCsl OT MyIPOCTU U TATOTeeT K II0pYe, TO OHO He IIPUHAMJICKUT
nrapuaty»®. IIpu TakOM ITIOHMMaHUM NIapHAaTa, COCTABJIAIONIEro HapsLy
C (PUKXOM KCXOIHYIO OCHOBY M MCTOYHUK KCJIAMCKOTIO IIpaBa, MOoCJIeNHee
WMeeT IIAHC COXPAaHUTh CBOU IIO3UIINY B MyCYJIBMaHCKOM MUpe.

TeHaeHUMUN N KOHTYPpbI 6ynyu.|,ero pas3BuTud

OlleHMBas MepCIeKTUBBI COBPeMEHHOT'0 NCJIaMCKOTI0 1IpaBa, ClleyeT
MMeTb B BUJy, YTO IOCJIeHUE NeCATUIeTHs CBUIETEeIbCTBYIOT O IIPOTH-
BOPEYMBBIX TEHICHIIUIX ero TpaHCc(hopMaluy. ECIM B IIPaBOBBIX CHCTEMAax
OIHUX MYyCYyJIBMaHCKUX CTPaH €ro POJIb BO3pacTaeT, TO IIPaBOBOE Pa3BU-
THe IPYTUX UAET B 0OpaTHOM HaIIpaBJIeHUU. JINHUS Ha yIIpOYeHue I103U-
IIUH UCITIAMCKOTO 1IPaBa, KOTOpast 0603HaYMiIach B Hadajie 70-X IT. IIPOLUIOTO
BEKa, IPOJOJIKAIIACh U B HOBOM TBICAYeJIeTUU. B 4acTHOCTH, B JIuBUU

7 CMm.: CrokusiviHeH J1.P. ObLime NpuHLMNBI GUKXa Kak OTpaxkeHWe IpUaNYECKUX 0COBEHHO-
cTel ucnamekoro npaga // MpaBo. XypHan BbicLu. LK. akoHomukm. 2018. N2 3. C. 50-80.

8 Anb-[Ixasawis VI6H Kaviviim. HayYeHvie BbICTYMNaloWmMX oT UMeHn focrnopa MUpoB. bei-
pyT, B. . T. 3. C. 3 (Ha apab. 93.).
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II0CJIe CMEeHBI pexkuMa B 2011 . Kypc Ha HCIIaMU3aIUIo [IPAaBOBOU CUCTe-
MBI He TOJIbKO He GbII CBEPHYT, HO U, HAIIPOTUB, CTaJI IIPOBOIUTHLCS 6oiee
LIeJIeHalpaBIeHHO.

Kpowme Toro, B 2010-€ IT. K YACIIy MyCYJIbMaHCKUX rOCYAapCTB, B 3a-
KOHOIATEJIbCTBE KOTOPBIX MCJIAMCKOE IIPaBO 3aHMMAEeT II€HTpaJIbHbIE I10-
3ULUY, IPUCOCTUHWICS CylTaHaT bpyHel. TaM U paHbllle AelCTBOBAIN
3aKOHBI, B TOU WIM MHOU CTeIIeH! OCHOBAHHbIC HA IIAPUATCKUX IIPeIIIN-
CaHUAX. B yacTHOCTH, IIepBble MIapuaTCKue CYIbl IIOABUINUCH ellé B Ha-
yajsie XX B., KOrjla cTpaHa 6bUIa 6PUTAHCKUM IIPOTEKTOpaToM. B 1955 T.
OB IPUHAT CIIeIUAJIBHBIN aKT O MIAPUATCKUX CyZIaX, CTATyC KOTOPBIX
B 1984 r. yTOYHAJICSA aKTOM O PEJIUTHO3HOM COBeTe U CyIaxX Kaju. B maib-
HeHIlleM UX OpraHu3alusa U IOPUCAUKINSA HEOTHOKPATHO KOPPEKTUPO-
BaJIMCh PeIIeHUAMH IJIaBbl roCcymapcTBa. Tak, B 1998 r. BCTyIIUI B CHILY
3aKOH O MIApHUATCKUX CyIax, a B 2001 r. — IpuKa3 0 IpUHUMAEMbIX UMHU
IloKasaTesbCTBaX. KpoMe TOro, CyleCTBEeHHYIO POJIb UI'PaeT akT O Ipaxk-
IIAHCKOM IIpoliecce B IapuaTcKux cymax 2005 r.

B TedeHUe IIOJIyTOpa AECATKA JIeT JAHHbIe CYAbl (PAaKTHUIECKU pac-
CMaTPUBAJIY JIUIIH CIIOPBI, Kacaroluecs JIMYHOIO CTaTyca MyCyJIbMaH.
BaxkHOe 3Ha4YeHUe B 3TOM CMBICIIe UMEIOT 08a 3akoHa oT 2000 r. — 06 uc-
JIAaMCKOU CeMbe U O 3aBelllaHWM, a TakxKe akT 2014 r. 0 IpU3HAHUM POJ-
CTBa pe6@HKa B COOTBETCTBUU C IIapUAaTOM U IpuKa3 2018 r. 0 JapeHun
110 HOpMaM Iapuata. IllapuaTckue Cynbl HaAesUIMCh IIOJTHOMOYUSIMU
paccMaTpUBaTh U YTrOJIOBHBIE Jlejla O IIPeCTYIUIEHUX, IIpeayCMOTpeH-
HBIX IIMCAHBIMH aKTaMu. OFHAKO 10 Havasa 2010-X IT. TAKOI'O 3aKOHOIA~
TeJIbCTBA B BpyHee He 6bLII0.

K 3TOMY BpeMeHU B CTpaHe IeHCTBOBAJIO HECKOJIBKO JIeCATKOB aKTOB,
IIpelIIojaraBllinX IIpuMeHeHre HOPM Illapuara, Cpefid HUX — IIpUKa-
3Bl 06 MCIAMCKOM GaHKMHTe M Takadyie (MCIaMCKOM CTPaxOBaHUM)
oT 2008 r. OIHAKO 3TO He II03BOJIJI0O OTHOCUThL BpyHel K TeM MYCYJlb-
MaHCKHUM T'OCyIapcTBaM, e UCIaMCKOe IIPaBo SBJIAeTCA CTepKHEeM IIpa-
BOBOU CUCTEMBL.

ITepenoMm HacTymw B 2013 T. ¢ IPUHATHEM IMIAPUATCKOIO YTOJIOBHOTO
KOJIeKCa, KOTOPBIM YaCTUYHO HadaJl IeUCcTBOBaTh 1 Mas 2014 r. OTaenb-
HbIe Pa3jielibl BCTYIAIN B CUIIy IIO3TAlIHO. B MOTHOM 06'béMe OH IIpuMe-
HieTcsa ¢ 2019 r. Komekce 3akper BCe U3BeCTHbIe (PUKXY IIPeCTyIUICHUS
¥ CaHKIIUY 3a UX COBepIIeHNe. B 4acTHOCTHU, OH GUKCUPYET IPeCcTyI-
JIeHUSI KaTeTrOpuM «Xynym»® (B TOM 4mcie Kpaxy, pa36oi, BCTyILIe-
HUe BO BHeOpauHble CeKCyaJIbHble OTHOIIEHUSI, yIIOTpebiIeHe aIKoroJs,

¢ K npectynneHusm «xyoyn» GUkx OTHOCUT HapyLUEHWst ero NPeanmcaHunii, KoTopble no-
caralT Ha npaBa Annaxa 1 HakasblBalOTCS CaHKLMEN, TOYHO yCTaHOBNEHHoW KopaHoMm
unn cyHHow lMpopoka. MoppobHee cMm.: CrokusiiiHeH J1.P. icnamckoe yronoBHOe npaso:
OT TPaAMUMOHHOIO K COBPeMeHHoMYy // Poc. exerofHvk yronoeHoro npaea. N2 2. Crlb.:
Van. pom C.-MeTepb. roc. yH-Ta, 2007. C. 571-596.
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Islamic Law: Typical Features and Particularities... | SyukiyainenL.R.

BEPOOTCTYIHUYECTBO), @ TaKXKe yOUICTBO U NPUYNHEHHE TeJleCHBIX
IIOBPEKIeHUN, BIIeKyle HaKa3aHUs KaTeropuu «Kucac»'® u «ausan't.
B ciydae MOI9aHMS YKa3aHHOTO KOJleKca IpeycMaTprBaeTcs obpaiie-
HHe K HOpMaM IllapuaTa. BaXXHO MMOOYepKHYTh, YTO IIPUMEHEHHe JaH-
HOTO aKTa 6bIJI0 BKJIFOUYEHO B FOPUCAUKIINIO IIAPUATCKUX CYLOB. B CBA3U
¢ 3TuM B 2018 r. B BpyHee 6bu1 IpuHAT KonleKc 06 YroJI0BHOM IIpoIiecce
B IIAPHATCKUX Cyax.

HHoe MeCTO UCIaMCKOMY IIPaBy OTBOAUTCS B IIPABOBBIX CHCTEMaxX
IpyTroy TPyIIIBI MyCYJIbMAHCKUX CTpaH. Hanbosee OTU4ETIUBO 3TO IIPO-
aBysieTca B OAD. B yacTHOCTH, ¢ Hayasa 2020-X IT. cepa AeUCTBUS UC-
JIAaMCKOT'0 yTOJIOBHOI'O IIpaBa TaM 3aMeTHO Cy3uIach. Eciii YroloBHbBIN
Kozmekc 1987 r. mpeaycMaTpuBal IpUMeHeHNe MapUaTCKUX CAaHKIIUNI
3a MpeCTyIUIeHUS KaTerOpuu «XyIoyl», «KUCAc» U «IOUs», TO HbIHE Jeu-
CTBYIOIIMK KOmeKC 2021 r. COXpaHWJI TaKHe HaKa3aHUs TOJIBKO 3a IIpe-
CTYIUIEHUA IIOCIIeTHUX ABYX BUIOB. Temeppb BKIIOYEHHBIE B HErO CaHK-
AU He KBUIU(PUIIUPYIOTCA B Ka4eCTBe Mep OTBeTCTBEHHOCTU «Tasupn'?
coryacHo (pukxy. Kpome TOro, B HOBOM aKTe OTCYTCTBYeT COIepzKaBlilee-
C B IIPeXKHeU pellaKIIuy I0JIOKeHHe 0 6osiee MATKOM HOpMe HaKa3aHUs
(110 cpaBHEHUIO C YOUICTBOM) 32 YOUMCTBO KeHBI (MU POICTBEHHU-
ITBI), My>Ka U (MJIM) X apTHEPOB, 3aCTUTHYTHIX B MOMEHT BCTYIUIEHUS
BO BHeODAaYHYIO CeKCyalIbHYIO CBSI3b. HakoOHeI, B OTJINYME OT KOfleKca
1987 r., mpeAmnoarapuiero MapuaTcKyo CaHKIIUIO 33 yIOTpebaeHue aj-
KOrOJIsl, HOBBIU aKT He IIpeflyCMaTpuUBaeT OTBETCTBEHHOCTHU 3a COBepIIe-
HHe JAaHHOIO I1ara B pa3peléHHoOM MecTe.

OmpeneéHHbIe IPU3HAKU COKPAILeHHUsI MacIITab0B NeUCTBUSA UC-
JIaMCKOTO TIpaBa HAGJIIOMAIOTCS aKe B CeMeNHOM IipaBe. Hampuwmep,
B TyHuce B 2017 r. 6bU1 OTMEeHEH IUPKYJAP 1973 T., KOTOPBIN IIpU pe-
TUCTpauyy 6paka MyCyJIbMaHKU C HEMYCYJIbMaHMHOM Tpe6oBaJl IIpeno-
CTaBJICHUS CBUMETEJIbCTBA, BBITAHHOIO OGUIINAIIBHBIM PeIUTrHO03HbIM
MYCYJIbBMaHCKUM y4peKIeHnueM U MOATBEePKAAIOIIero IPUHATHE MyXK-
YMHOM MCJIaMa. YKa3aHHOe pellleHue, I10 CYTH, 03Ha4aeT O(pUIMaIbHOe
CHATHE 3allpeTa Ha 6pak MyCyJIbMaHKU C HEMYCYJIbMaHUHOM, YTO UIET
Bpaspes ¢ TPaIUIIMOHHON MIapUATCKOM HOPMO.

BMmecTe c TeM Kypc Ha ocjabyieHre MO3UIUN NCIIaMCKOTO IIpaBa B CO-
BPeMEHHBIX IIPABOBBIX CHCTEeMAaxX MYCYJIbMAaHCKUX CTPaH HeJIb3s Ha3BaTh

2 Durkx ONPenendeT «kKncac» Kak Haka3aHue, rnprMeHaemMoe no npuHUMny TannoHa, 1 K npe-
CTynneHnsam aToMn KaTeropmm oTHOCUT y6VIl7ICTBO W NpU4nHEHne TenecHbIX I'IOBpe)K,D,eHVIl;I.

1 durkx paccMaTprBaeT CaHKUMIO «OnA» B Ka4ecTBe MaTepmaanoM KOMMeHcaunmn 3a npe-

CTynNeHns KaTteropmn «kncac», COBepLLIéHHbIe HEeYMBbILNEHHO, WK B Clty4ae cornacus
noTepnesLlero mbo ero POOCTBEHHNKOB OTKa3aTbCA OT NPUMEHEHNA CaHKLUWN «KNCac»
N 3aMeHUTb eeé yKaSaHHOVI KOMMeHcaumnen.

2 (Tasup» 03Ha4aeT HakadaHWe 3a HapyLleHWe npaBun durkxa, KOTOPoe NocsraeT Ha npa-

Ba MOAEN N He NPefyCMOTPEHO TOYHbIM NpegnucaHnem KopaHa unu cyHHbl Mpopoka.
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HeobpaTUMBIM. KpoMe BBIIIEONMCAHHON CUTyalluu B BpyHee, rie B 10-
CJIefTHYE TOZIBL €T0 POJIb TOJIBKO BO3pacTaeT, HAIIOMHUM U 06 ombITe Ad-
ranucrasa. ITocje mpuxozia K BIaCTH ABMxKeHUs «Tammban» B 2021 r. ipa-
BOBOE Pa3BUTHe CTPAaHBbI BEPHYJIOCh HA IyTh MAaCIITaGHOM MCIIAMHU3aIUH.
Taxk 4TO MepCcHeKTUBbI UCIIAMCKOro IIpaBa B COBPeMEHHOM MYCYJIbMaH-
CKOM MUpe BBITJIAIAT HeOTHO3HAYHO.

k *
£

AHanm3 crenyUKA Pa3sBUTHSA UCIIAMCKOrO IIpaBa IMOATBEpXKIALT, YTO
IJIaBHble HAIIPaBJIeHUS ero SBOJIIOLUY OIpelelsiloTCs B3auMOIelCTBUeM
IIBYX OCHOBHBIX (DaKTOPOB — IPUBEPKEHHOCTU TPANUIIMOHHBIM IIapUaT-
CKUM OPUEHTHUPAM U OTpaxkKeHUs 06IIeMUPOBHIX TeHAEHITUN B TaHHOU
cepe. FIX cogeTaHue NMPOSBISIETCS KaK B TEOPUU — BBIBOJIAX COBPEMEH-
HOTro (1)I/IKXa, TakK 1 B HpaBOBOfI I[MpaKTHKEe — IMOJIOKEHUAX 3aKOHOHOATEIIb~
CTBa U Cy[e6HBIX pellleHUsX. DTO OIpOBepraeT OIeHKH OTHeNIbHBIX 3apy-
GeXKHBIX HCCIenoBaTelel, KOTopble He BepsiT B CIIOCOOHOCTb UCIIAMCKOTO
IIpaBa OTBE€YATh CETONHAIMIHNUM yCIIOBUAM MYCYJIbMaHCKUX CTPAH U TaXKe
IALIYT O ero 3aKare'?.

Bormpeku Takomy B3ITIAY, U3y4eHUe aKTyaJIbHbIX OCOO@HHOCTE! UCIIaM-
CKOro IIpaBa JaéT OCHOBAaHUS CHeJIaTh CJIelyIONIUH BBIBOJ: OHO He OCTa-
HOBHJIOCh B CBOEM Pa3BUTUU U B HAIIKX JHU UIIET COOTBETCTBYIOIIEE €T0
IMOoTeHN Ay MECTO B HpaBOBOfI JKU3HHU MYCYJIbBMaHCKOI'O MUpa.
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