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B CyZl€ C yYaCTHUEM MPUCSIKHDBIX 3aCEHATEMEH . ...ovuiuiii i

KonosasioBa M.A. HpaBcTBeHHbIe Hayasia B yrOJIOBHOM Ipo1iecce
Y UX obecnieyeHue NPU NPUSATHUH pelleHus
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Ky6pukosa M.E. Uiest conuiapHOCTH
B pa3pelleHNH YTOJ0BHO-TIPOLECCYATBHOTO KOHDIIUKTA ... ..vveeeieiiiiiineiiaeieinns

Jlynenko II.A. K Bonpocy o cioco6ax pa3pelnieHus
YTOJIOBHO-TTPABOBOTO KOHMUIHMKTA ... e..etiinetieei ettt et et et et e e

Perukos B.C. [Ipo61eMbl cylecTBOBaHUS
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Mocmeinakos C.11.

cmapwuli npenodasaments Kaghedpsl 2paidaHCKO20
poyeccyanbHo20 Npasa LPUOUYECKo20
akynbmema CaHkm-llemepbypackozo

unuana gpedepasnbHO20 20CYyOapPCMBEHHO20
a8MOHOMHO20 06Pa308aMeNbHO20 yuperoeHus
8bicWe20 06pa308aHUA «HayuoHanbHbI
uccnedosamesnscKuli yHusepcumem

«Bbicwas WKOMQ SKOHOMUKU»

AHANOTUA NPOLLECCYA/IbHOIO 3AKOHA B CUCTEME NPMHUMNOB
APBUTPAXXHOTO NPOLECCA: MPAKTUYECKUM ACNEKT

Bosb1Ioii NpakTU4ecKoi 3HaYMMOCTH MHCTUTYTa aHaJIOTMU IIpoliecCyaabHOro
3aKOHA B HAyYHOU JIUTepaType NPOTUBOIIOCTABIAETCA HEOOXOAUMOCTD Pa3paboTKI
TaKUX [IPOLIECCYAbHBIX MEXaHU3MOB, KOTOPEIE ObI T03BOJIVIIN ObI «<HEUTPAIN30BATh
yTpo3y HellpaBWIbHOI'O IIPUMeHEHUsI IIpolieccyalbHON aHaIoTuu'». B yactHOCTH,
TymaHoB [I.A. BeIZie/IAET C/IefyIOllre IPYIIBI BOIIPOCOB, UMEIOIIUX OTHOLIEHNE K
aHaJIOTHH 3aKOHa%:

1) BOIPOCH TBOPYECKOH J€ATEIPHOCTH CYAbH, IT0Apa3yMeBalolnye IpYMeHeH1e
aHAJIOTHU TOJIBKO B CJIydae HEBO3MOXKHOCTHU paspelleHNs BO3HUKIIEro 3aTpya-
HEHUA IIyTeM TOJIKOBaHUA HOPM;

2) BOIPOCHI IPOIlecCyanbHON GOPMEL, periaMeHTHpYyeMBble 3aKOHOAATEIeM.

ITpu poBe/ieHUH «TeCTa» Ha JAOIyCTUMOCTb IPUMEHEHHA aHAIOTUY IIPOLecCyab-
HOTO 3aKOHA, Cy/ibsi HEMMHYEMO OCYIIeCTBJIAeT TOJIKOBAHNWE HOPM, YTO, HECOMHEHHO,
3aBUCHUT OT YPOBHA €ro IIPABOCO3HAHUA, TpodeCcCHOHaNIN3Ma 1 OIIOCPeZ0BaHHO €ro
BHYTPEHHHUM yoOexaeHueM (4. 1 ct. 71 ATIK PO, 4. 1 ct. 67 I'TIK PD).

I[Tpy 3TOM MepHIOM IPaBWIBHOCTH BEIOPAaHHOI'O CyZIbeil TBOPYECKOro ITyTH (IIpH-
MEHATH TOJBKO aHAJIOTHIO, 0O0MTUCh TOIBKO TOIKOBAHHEM WIN H30paTh CMeNIaHHbIH
H0ZIX0Z) ABJIAETCA 3aKOHHOCTh ¥ 000CHOBAHHOCTH CyAeOHOTO aKkTa (4. 5 cT. 268, 11. 9
4. 2 cT. 271 ATIK PO, ct. 195 T'TIK PO, 11. 2 11 1. 3 IlocTanonenus [lnenyma Bepxos-
Horo Cyza PO or 19.12.2003 N2 23 «O cyze6HOM peLIeHNn>).

Bmecre ¢ TeM HacTOAMUI OYepK He IPU3BaH COBEPUIUTD IepeBOPOT B IOHUMAHUU
yKe CI0XKUBLIeNcA B IpoliecCyalbHOM HayKe CUCTeMbI IPUHITUIIOB CyAOIIPOM3BOACTBA
(ap6UTPa’KHOTO M IPAKJAHCKOT0)%, 8 UMeeT LIENbI0 CKOHIIEHTPUPOBATh BHUMAaHUE
ypTaTesnel Ha KOHKPeTHOM IIPUMepe J0Ka3aTeIbCTBEHHOTO 3Ha4eHHs TAKOr'0 MHCTHU-
TyTa, KaK aHaJIOTHA IPOLeCCyaTbHOrO 3aKOHA.

Tak, CTOpOHa apOUTPAXKHOIO Cy0IIPOM3BOACTBA MOXKET Pa3IMYHBIMU CIIocob6aMu
VKJIOHATBCSA OT y4acTus B CyZeOHOM aKCIIepTH3e:

1 Tymanos [I. A. Mpobenbl B rparkAaHCKOM NPOLECCYaNbHOM NPaBe : aBToped. AUC. ... KaHA. I0PUA,.
Hayk : 12.00.15 — Mocksa, 2007. C. 16.

2 Tam xe.

3 Cm. nogpobHee: MpUHLMNBLI AUCMNO3UTUBHOCTM U COCTA3ATEIbHOCTU B COBETCKOM FPaKAAHCKOM
npouecce : yueb. nocobue / TapaHeHko B. ®. ; oTs. peg,: WakapaH M. C. M. : U3g-so BKO3U, 1990.
54 c. ; Mpobnembl peannsauum NPUHLMMNOB rPaKAaHCKOro CyA0NPOM3BOACTBA B NPaBONPUMEHM-
TeNbHOW feaTenbHoCTY : moHorpadus / H. B. Anekceesa, C. T. Barbinnibl, A. B. Bensikosa (v gp.] ; oTs.
pea. B. M. Xyiikos, C. C. 3aBpues. M. : Hopma, UHdpa-M, 2024. 416 c. u ap.
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— 6e3 YyBOXKUTENbHBIX IPUYMH HE NIPEJICTABIATh apOUTPaXKHOMY CyAy (714 mocie-
ZIyIOIero HalpaBjieHus sKCIlepTaM) MaTepHuasbl U JOKYMeHTHI AJIf 9KCIIEPTHOT'O
Uccae0BaHUs;

— TIIpejCTaBIATh MaTepuabl U JOKYMEHTHI, 3aBeZlOMO HeroJHbIe JJ1 IPOBEe/eHUS
SKCIIEPTHOTO Mccyie/oBanuA (IpejcTaBieHne TOJbKO KONUN IOKYMEHTOB IIpU
nucTpebOBaHUY CYZIOM IIOJJIMHHUKOB (IIPYBEZIET K BEPOSTHOCTHOMY BBIBOZY JKC-
TepTU3bl) ; IpeZicTaBlIeHle HeUUTaeMbIX 9K3eMIUIIPOB IOKYMEHTOB U T.[1.)

— 3aTATUBATH IPOIIECC BEIHECEHN apOUTPAYKHBIM CYZIOM ONpe/iesIeHNs O Ha3Have-
HUU CyZieOHOM SKCIIePTU3bL, YTO B CIydae HallpaBIeHNs Ha SKCIIEPTU3Y HEBOCIIPO-
U3BOAMMOTO I0Ka3aTeIbCTBA BIOC/IEACTBUY CIIOCOOHO CyIIleCTBEHHBIM 00pa3oM
CHU3UTH JIOCTOBEPHOCTh TAKOI'O 3aKJ/II0UEHMA SKCIIepTa U Jip.

CoBepIreHre CTOPOHAMH OT/ETbHBIX IPOIIeCCyaIbHBIX IEMCTBUH U (WIH) UX COBO-
KYIIHOCTU MOKeT UMeTh /JoKa3aTebCcTBeHHOe 3HaueHue! .

Ha nociieayroniee BausiHue BbIOPAaHHOM IPOLIECCYaTbHON IIO3ULUY Ha IIPOLECCY-
asibHbIe PaBa v 0053aHHOCTY YKA3bIBAETCS B PA3bsICHEHUSAX 110 BOMIPOCcaM cyzie6HOM
IIPaKTUKU:

1) «IIpu3TOM He3aBHCHUMO OT pe3y/IbTaTOB PACCMOTPEHM TaKOr'o /iejia CyZ Ha OCHO-
BaHuU ab3aua Broporo nyHkTa 1 crateu 349 I'K PO Bozsaraer Ha 3ajorozepixa-
TeJIs ZIOTIOTHUTETBHBIE PACXO/IbI, CBSI3aHHbIE C 0OpaIeHrneM B3bICKaHNS Ha BEIllb B
cyzZe6HOM TIOpsiZIKe, €CIIH OH He JOKAXKET, 4TO 0OpaleHue B3BICKAHYSA YUIN peau-
3alus IpeIMeTa 3a10ra BO BHeCY1eOHOM MOpsiZIKe He OBUTH OCYIIECTBIEHBI BBUIY
JENCTBUI 3a/10roAaTe s WK TPEThUX Jiuil. K TakuM 00CTOATEIbCTBAM MOTYT OBITh
OTHECEeHBI, HallpuMep, YKJIOHEeHNe JODKHUKA WIN TPEeThero JIUIA, BO BlAaleHUU
KOTOPOT'0 HAXOAUTCA IIPeIMET 3ajIora, OT ero Iepefiayu 3aJ10TofepKaTesto s
TOCTIeAyIOIIEeN peanu3auu. B ux oTcyTcTBHe To1a4a B CyZi icka 006 obparieHuu
B3BICKAHUA C YYETOM OOCTOSATENBCTB /leIa U IPOLeCCyalbHON [TO3UIUU OTBETIYUKA
MOJKET MOBJIEYb OTHECEHWE Ha HETo CyAeOHBIX PACXO/[0B HE3ABUCHUMO OT Pe3yilb-
TaTOB paccMOTpeHUs Jena (ab3an Bropoli myHKTa 64 [ToctaHosneHue [lieHyma
Bepxosroro Cyza P® ot 27.06.2023 N° 23 «O npuMeHEeHUU CylaMU IIPaBUI O
3ajiore Belleki»?);

2) «Ilpu npeAbABIEHUU UCKA COBMECTHO HECKOJBbKUMU UCTIIAMU WU K HeCKOJIb-
KUM OTBeTYUKaM (IIpoIjeccyasibHOEe COydacTre) pacipe/iesieHue cyaeOHbIX u3ep-
JKEK TIPOU3BOJIUTCA C YI€TOM 0COOEHHOCTEN MaTepraIbHOT'O IPABOOTHOIIEHNS, U3
KOTOPOI'0 BO3HUK CIIOP, U GAKTUYECKOI'0 IPOLECCYaNbHOIO NOBEAEHU KaXK/I0I0
U3 HUX.

Cyzne6HbIe U3/IEPXKKY, TOHECEHHbIE TPpeThbUMU Jnliamu (cTaThu 42, 43 I'TIK PO,
cratbu 50, 51 ATIK P®), 3aunTepecoBanHbiMu autiamu (ctathsa 47 KAC PD), ygact-
BOBABILIMMH B /leJie Ha CTOPOHE, B [I0JIb3Y KOTOPOM IPUHAT UTOTOBBIH CyZeOHBIH aKT
TI0 JIeJTY, MOTYT GBITH BO3MEIIEHBI STUM JIUIIAM UCXO/SI U3 TOTO, YTO UX GaKTUIECKOe
IpoljeccyanibHOe OBE/IeHKE CITOCOOCTBOBAIIO IIPUHATHUIO JAHHOTO Cy1e6HOro aKTa»
(mynkTh! 5 1 6 TTocTaHoBneHus [nenyma BepxosHoro Cyza P® ot 21.01.2016 N2 1

1 Cm. nogpobHee: fipkos B. B. lOpuamnueckune dakTol B umsnanctuyeckom npouecce / B. B. fipkos. M. :
UHooTtponuk Megua, 2012. C. 46-50.

2 MocraHoBneHue MneHyma BepxosHoro Cyaa P® o1 27.06.2023 Ne 23 «O npymeHeHUmn cyaamu npa-
BuA 0 3asore Bewei» // URL: https://vsrf.ru/documents/own/32601/ — OdumumanbHbiit caidT Bep-
xoBHoro Cyaa Poccwuiickoit ®Pepepaumu (aata obpalterms: 30.11.2024).
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«O HeKOTOPHIX BOIIPOCAX IIPUMeHeHNs 3aKOHOaTeIbCTBa O BO3MEIeHUN U3ZlepiKeK,
CBSI3aHHBIX C PACCMOTPEHUEM Jejia»l).

I[pu 5TOM /I0KA3aTENBCTBEHHOE 3HAYEHHE TIPOIIECCYATbHBIX IeHCTBUN CTOPOH IS
1eJIeld yCTaHOBJIEHUsST apOUTPAYKHBIM CY/I0OM NCKOMBIX GaKTOB HpeMeTa 0Ka3bIBaHUsA
OT IOKTPUH 3CTOMIeNA U3 cyAebHoro pemenus (estoppel by record) u acronmnens
IIPOTUB 3JI0yIIOTpebIeHHs IIpaBoM Ha cyiebHyto 3amuTy (abuse of process estoppel)?.

[Ipu yKJIOHEHWUU CTOPOHBI OT Y4aCTUA B SKCIIepTH3e, HelIpeICTaBIeHNU SKCIepTaM
HEeOOXOANMBIX MATEPUAJIOB U IOKYMEHTOB /IJIS UCCIE[OBAHUA U B UHBIX CIydasX,
€CJIY 110 06CTOATENBCTBAM Zlesia U 6€3 yYacTHs 3TON CTOPOHBI SKCIIEPTHU3Y ITPOBECTHU
HEBO3MOXKHO, CyZ, B 3aBUCHMOCTH OT TOTO, KaKas CTOPOHA YKJIOHAETCH OT SKCIIepTU3EL,
a TaK)Ke KaKoe /IS Hee OHA MMeeT 3HaueHue, BIIpaBe IIpU3HaTh GakT, /s BBICHE-
HUS KOTOPOT'O 3KcIepTr3a Oblia Ha3HaYeHa, yCTaHOBAEHHBIM WIN OIPOBEPTHYTHIM
(gactb 3 ctaTbu 79 I'TIK P®).

B mynkre 1 IToctanosnenus [lnenyma BepxoBHoro Cyza P® ot 23.06.2015 N2 25
«O MpUMeHeHUH CyZlaM¥ HEKOTOPHIX MOJIOXKEHU pa3zena | yactu nepBoi ['paxaan-
ckoro Koziekca Poccutickoil eziepanum»® o6paiieHo BHUMaHUE CYA0B Ha TO, YTO
OIIEHUBAsI JIEUCTBUS CTOPOH KaK I06POCOBECTHBIE WY HEZIOOPOCOBECTHBIE, CJIEYET
VICXOZUTD U3 NIOBEZEHN, 0XKHU/IAeMOT0 OT JII0O0T0 y4aCTHUKA IPAXKAAHCKOTr0 060pOTa,
YYUTBIBAIONIETO IIPaBa U 3aKOHHBIE MHTEPECH! IPYTOM CTOPOHBI, COIEHCTBYIOIIETO €M,
B TOM YHCJIE B ITOJIy9YeHUH Heo6X0AuMOM nHOpMaIuu.

ITo obrmemy mpaBwry myHKTa 5 cratbul 10 'K P® 106p0OCOBECTHOCTh Y4ACTHUKOB
IpaXAaHCKUX [IPaBOOTHOIIEHNH U Pa3yMHOCTb UX AeUCTBUI IpeATionaraTces, IoKa
He ZI0OKa3aHOo MHOeE.

Eciu GyzieT ycTaHOBIEHO HeZIOOPOCOBECTHOE MTOBeIeHUE OJ[HO U3 CTOPOH, Cy/ B
3aBHCHMOCTH OT OOCTOSITENBCTB /JIefla U C YYeTOM XapaKTepa U MOCIe/ICTBUN TaKo-
ro OBeZleHU OTKa3bIBaeT B 3alUTe IpUHAa/JIexalero eif pasa IoJIHOCTHIO WU
YaCTUYHO, a TAK)Ke TPUMEHSIET UHbIE MePHI, 00eCIeYnBAOIINE 3al[UTY HHTEPECOB
ZI06POCOBECTHON CTOPOHBI WK TPETHUX JIUIL OT HeZJOOPOCOBECTHOTO OBE/EHUS
Zpyro# cropons! (MyHKT 2 ctathu 10 TK P®).

B Onpeznenenuu Koneruryuuonnoro Cyza Poccutickoit @epepaunu ot 09.04.2002
N2 90-0O* ykazaHo, 4TO BO3MOXXHOCTh TIPUMEHEHUS CYZIOM B CJTy4ae YKJIOHEHUS CTO-
POHBI OT YyY9aCTHSA B SKCIIEPTHU3€ [IPABOBOM IPE3yMIIUN IPU3HAHUA HEBBITOJHOT'O

! NocraHosneHne MneHyma BepxosHoro Cyga PO ot 21.01.2016 N2 1 «O HeKoTopbIX BONPOCax Npu-
MEHEHUs 3aKOHOAATE/IbCTBA O BO3MELLEHWUU U3AEPIKEK, CBA3AHHLIX C paccMoTpeHuem aenax» [/
URL: https://vsrf.ru/documents/own/8474/ — OduumnansHbiit cainT BepxosHoro Cyaa Poccuiickoi
depepaumm (ata obpaweHun: 30.11.2024).

2 Cm. noapobHee: Bonogapckuin . b., Kawkaposa W. H. MpoueccyanbHbiit 3cTonnens B cucteme
obuwero npasa // 3akoH. 2020. Ne 4. C. 189-204 ; Ne 5. C. 187-201.

3 TMocraHoBneHue MneHyma BepxosHoro Cyaa PO ot 23.06.2015 Ne 25 «O npumeHeHuu cyaamm He-
KOTOPbIX MONOXKEHUNM pa3gena | yacTu nepsoi MpaxaaHCKoro Kogekca Poccunitckoin ®eaepaumnn» //
URL: https://vsrf.ru/documents/own/8435/ — OduumanbHbiit cainT BepxosHoro Cyaa Poccuiickoi
depepaumu (aata obpalteHun: 30.11.2024).

4 Onpegenenvie KoHctutyumoHHoro Cyga P® ot 09.04.2002 N2 90-O «O6 oTKase B NPUHATUM K pac-
CMOTPEHMUIO }Kanobbl rpaxkaaHnHa Tuxommposa AmuTpus JIeoHUA0BUYA HA HAPYLIEHUE Er0 KOHCTU-
TYLMOHHbIX NPaB YacTblo TpeTbel cTaTbn 74 Mpa)kAaHCKOro npoueccyanbHoro Kogekca PCOCP» //
URL: https://doc.ksrf.ru/decision/KSRFDecision31108.pdf — OduumanbHbiit cailT KOHCTUTYLMOH-
Horo Cyna Poccuiickoin Pepepauuu (pata obpaweHua: 30.11.2024).
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Zis1 Hee pakTa 06yCIOBIeHa 3a/jaUeli TpeceKaTh MPEISITCTBYIOIINE OCYIEeCTBIEHUIO
npaBocyaus AericTBus (6e3nericTBrE) HEJ0OPOCOBECTHOM CTOPOHBI M 00€ECIIEYNBATh
JanbHeliye cyseGHbIe POTeAYPhI IO YCTAHOBIEHUIO U UCCIEA0BAHUIO GaKTUIECKIX
06CTOATENILCTB ZeIa.

VKaszaHHBIT TIOJX0/] ABJISIETCS OOIITUM ITPABUIOM, COOTBETCTBYET CIOXKUBIIEHCS
CyZieOHOI TPaKTUKE U MOoAAep>kaH ApOUTPaKHBIM cyZIoM MOCKOBCKOI'O OKpyTa B
mocraHoBieHMH OT 14 mapra 2023 r. 1o ey N2 A41-56429,/20211.

VYKa3aHHBIN OZAXO0/ TAKXKE MOATBEPIKEH:

— IIOCTaHOBIEHNEM APOUTPaKHOTO cyza [T0BOIOKCKOTO OKpyTa oT 8 utosist 2021 T.
Ne ®06-5281,/2021 1o aeny N2 A65-8046,/2014%;

— mocTaHoBeHueM [ISTHAAIIATOr0 apOUTPAXKHOTO aTeJUIAITMOHHOTO Cy/1a OT
14 nexabpst 2016 1. N2 15AI1-14482 /2016 no zeny N2 A53-2884 /20153,

Takum 06pas3oM, apOUTpaskHbIe CyAbl B oTcyTcTBHE B AITK P® HOpMBI, otipese-
JIAIOIIEN TOC/IEACTBYS HEMIPEACTABIEHUA JKCIIEPTaM JOKYMEHTOB, HEOOXOANMBIX
JUTS OKCIIEPTHOTO MUCCIeIOBAHUS, 3aKOHHO ¥ 000CHOBAHHO TIPUMEHSIOT 4. 3 CT. 79
I'TIK P® o ananorum 3akoHa (4. 5 c1. 3 AIIK P®).

Kapumynnura A.P.

acnupaHm Kageopel IKON02UHEeCKo20
mpyo08020 Npasa u 2paxdaHCKo20 npoyecca
KazaHckuli (Mpueonxcckuli) ®edepansHoili
yHusepcumem (K(I1)®Y)

CPABHUTE/NIbHAA XAPAKTEPUCTUKA NPUHUUNOB
NMPUMWPUTENIbHBIX NPOUEAYP

IToz IpUHIMIIAMY IPUMUPHUTEIBHBIX IPOLE/lyp IIOHUMAIOTCA 3aKpeIUIEHHbIE 3aKO-
HOM OCHOBOIIOJIATaloNIYeE H/IeW, PYKOBO/ISIIME HAYaja, ONPeAeAIoNue CoAepKaHue U
HalpasJIeHUe IPABOBOr0 PETYIUPOBAHUS IPUMUPUTEIbHEIX [IPOLEAYP, PE3Y/IbTaTOM
IIPIMEHEHUs KOTOPBIX CTAHOBUTCSA OTKAa3 CTOPOH KOHQINKTA OT YPEeryJIupOBaHUs
Criopa UHbIMU METOAAMH, B TOM YHCJIE OT 06palieHys B cyAeGHBIN OpraH.

1 MNocrtaHoBneHne ApbutpaxHoro cyaa MockoBckoro okpyra ot 14 mapta 2023 r. no geny Ne A41-
56429/2021//URL:https://kad.arbitr.ru/Document/Pdf/52cd092c-71a6-40db-8687-a7c0b54fb59a/
7d2130a6-0ea7-4dfc-bc5f-7f434d8dd2c9/A41-56429-2021_20230314_Postanovlenie_kassacii.
pdf?isAddStamp=True (paTa obpaweHus: 30.11.2024).

2 TocraHoBneHne ApbuTpaskHoro cyaa MoBonoKckoro okpyra ot 8 uions 2021 r. Ne 06-5281/2021

no geny Neo A65-8046/2014 // URL: https://kad.arbitr.ru/Document/Pdf/56ba984a-a102-

496b-9dff-c2f7678ef882/4caf2d24-fd2b-4d49-b78a-a8060614c92¢c/A65-8046-2014_20210708_

Postanovlenie_kassacionnoj_instancii.pdf?isAddStamp=True (aaTta obpaweHnus: 30.11.2024).

MocTaHoBneHne MMATHaAUATOrO apbUTPAXKHOTO anennAuMOHHOro cyaa oT 14 pekabpa 2016 r.

Ne 15AMM-14482/2016 no peny Ne A53-2884/2015 // URL: https://kad.arbitr.ru/Document/Pdf/

509bb472-d1d8-4f1f-8b19-d433c1be5999/5b1bab6c-8880-4000-ae68-f62cf4d29c12/A53-2884-

2015_20161214_Postanovlenie_apelljacionnoj_instancii.pdf?isAddStamp=True (aata obpaiieHus:

30.11.2024).
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