
nEruTuMHOCTb 14 pAql4OHAn bHocTb npABA
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(CaHrr-fierep6ypr)

H SKOHOMUqecrnfi eur60p B npaBe: reHe3rc lr KoHTeKeT
npo6neMsl

B esponetzcxotllpeeoeoil xynurype npilHrro paccMarp[Barb npaBoBy]o HopMy KaKpyKoBoAcrBo K 4eilcrenrc, cnocobHoe onpeAernrb noBeAeHqecruil eir6op ;yd""*-ToB npaBa' ocHoeHan npo6fleMa, Koropyto Mbr KparKo nonbrraeMcs npegcraBilTb,3aKnloLlaercfl B TOM, MOXer flu onpeAeflFTb noBerqeHue cy6texra He rojtbKo Hop-rvra (HOprvraruBHoe qBfieHhe, npe4nrrcaHile, npeAcraBneHre, npaBilrl0), Ho raKxe UnpaKThqecKue (nparuaruvecxue) cooOpaxeHVA, KoropbrM14 cyorexr pyKoBoAcrBy-erctl B ceoefi noBceAHeeHoti rqegTeflbHocrr4. 3ra npo6neMaruKa, coocrseHHo, Bbr-BOAI4T Hac Ha Bonpocbl npilMeHeHUfl SKOHOMt4qecKoro aHaj]u3a B npaBe. Hecn/|orpnHa KaxyqyrccF tAHTyUTVBHyto npocrory pelx eHVfl erori npo6nerrabt - ((pa3yMeercf;,
e ceoefi AeFTenbHocrt4 lopl4cr donxeu npilHfiMarb Bo BHilMaHue oKoHoMr4L{ecKHecooopaxeHtlfr>>, (pa3yMeerctt, topt4cr KaK Fopr4cr donxeu cnerqoBarb HopMaM,rqaxe ecru ux co6npAeHue HeBbtroAHo> - 3Aecb cKpbrr qenuil KoMnfleKc Srano-coScrux BonpocoB 14 TpyAHoctefi, xotopr'" Ha'nporrxeHur BeKoB rBrrlorcs npe*-MeroM aKTuBHblx Al4clrycchit cpepw 3anaAHbrx reoperilKoe u Sunoco$oa npaBa. 

' '
Kasanocu 6st, caua no ce6e oreqecrBeHHar gorMa npaBa B ToM B'nAe, B KoropoMoHa h3naraerce e yve6uuKax u voHorpaShnx no reopilr4 rocyAapcrBa v npaBa, noonpefleJleHHn rqenaer nocrpoeHutl cropoHHl4KoB oKoHoMt4LtecKoro aHanil3a B npa-Be HenptlMeHHMblMtA NlF OTeqecrBeHHOrO npaBonopfiAKa. pacnpocrpaHeHHaF BnocrcoBercxofr lopHcnpyAeHqilu AotffpfiHa npaBoBoro perynrpoBaHfis r4cxo.r4T LrsnoHHMaHHtl sTofo npollecca KaK peryn lApoBaHtAA rocyAapcrBoM o6qecraeHHbtx or-HouleHufr nocpeAcrBoM t43rqaHun obqeo6ssarerbHbrx HopM noBeAeHHn. perynn-
THBHoe eosgetzcrBfie rocyAapcrBa onficbrBaercn npta noMou]r4 KoHLlenra (Mexa-HHSM npaBoBoFo perynupoBaHhtl)), noHuMaeMoro KaK (ctlcreMa npaBoBbtxcpeAcrB, OpraHH3OBaHHblx B LlefiFX npeoAoneHilq npenntctewit, croFl4r4x Ha nyrHyAoBnerBopeHhF l4HTepecoe cy6tercToB npaBa>>.1 B eroM MexaHH3Me, Koropbrri <<epaMKax npaBoBeEeHutl npeAcraBfiter co6otl MeroAonoruLrecKyro Kareropylo, KoH-KperH3HpoBaHo Bblpaxarcqyrc rpe6oeanfifl Marepvanvcrveecxori AfiafieKTHKH no
-

,r[*"*o 
A'B' MexaHh3M npaBoBoro peryn vpoBaHhl// flpaaoeeAeHhe. 1996. Ne 3. c. 57 u Aa-
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orHolueHurc K gBreHutlM npaBoBoil AetZcrBt4TenbHocn4>,1 npuHflTo BbrrqenflTb rpr4ocHoBHble qacril: npaBoBble HopMbt, npaBoorHoLrjeHilF U aKTbl peafih3aLluv npaB voofl3aHHocreil cy6uexraMil npaBoorHoltleHiltz, o.reah4Ho, \lro B oroM pa3p€e HeycMarpHBaerctl Bo3MoxHocrt4 AnA nptaMeHeHuff nparMarilLrecK]4x cobopaxeHralr
npH nprMeHeHun npaBoBblx HopM. Cy4un, ecnil Bocnonb3oBarbcg enrarerou U.Monrecrse, A.JIXeH 6urrs (ycraMu, npoil3HocA,JVMIA cfloBa 3aKoHa>>,2 

" 
avg"6rr-,"peueHilfl AonxHbl 6utru Jll4l.llb cilfiflorilsMaMr, BbrBoAfllqr4Mr4 forotr," put,"r^, ^,npaBoBblx TeKcToB H npuMeHtllol4t4Ml/ t4X K KoHKpeTHbtM cnopHblM ct Tyapflu. nfinno6uttf Horo rpax4aHhHa ocraercq arbrepHaruBa co6nrc4e HuA, 1,cnonHeHus vnu tAc-nonb3oBaHhe npaBa. Mecra AnF oKoHoMt4qecKlrx paccyx(Aeuuit o none3Hoat, npr-

MeHeHne toil unu unoh npaaoeofi HopMbr AaHHafl *orcipyrLlilF He ocraBneer.
34ecs Hac nHrepecyer He KoppeKrHocrb eceil eroil excnnnratrrr*;;;;;, B qe-
floM, a flulub ror ee MoMeHT, roropultl cBF3aH c BocnpunrheM r co6nrc4eHr4eM
cy6uexroM npaBa HopMar[BHo-npaBoBbrx nperq nucauwh. ,[auHuril KoHllenr Mexa-Hil3Ma npaBoBoro peryfiLlpoBaHuF onilpaercA Ha il3BecrHyrc eule co BpeMeH !x.ocruHa rAerc o roM, t{To ocHoBHbrM npil3HaKoM npaBa FBn'ercr ero npuHy4ilTerb-
Hocrb, BblpaxeHHag B Bo3MoxHocrt4 u cnocobHocn/ rocyAapcrBeHHoro annaparanphMeHilTb CaHKLlt4l4 3a HapyuJeHVfl npaBoBbtx npeAnucannil. s.tacxeMa ucKnloqa-
er il3 Csepu rcpucnpyAeHqilu Mex(4yHapoAHoe, KaHOHI4L{eCKOe npaBo il HeKOTO_pble Apyrue Br.qbl ((no3hrl4BHotl tuopanu>>, Koropble He onilpalorcfl Ha rocyAap-
crBeHHoe nprHyXAeHVe, n He ,qaer Ha il3BecrHulti Bonpoc AerycruHa Aepenran'o
ToM, qeM xe focyAapcrBo orflr4Lraercfi or wafit<n pasooilnra*oe, i ero KoMarjr, - o,nprKa3oB rpa6rrenefi. Hea4eKBarHocru erofi cxeMbr AnH norpe6uocreri npaBoBe-
AeHUtl BblsBana ee nepecMorp B TeopernqecKoM npaBoBeAeHuv 20 eera, npilqeMHe ronbKo co cropoHbl npeAcraBilTenetl peanucrta,{ecrofi, col-{r4oflorrqecxotl h }oc-HarypafiucrllqecKotZ topucnpyrqeHllt4t4, Ho l4 co cropoHbr Be.qyulr4x npe4craBurenefi
loprAuqecKoro no3hrt4Bl4eua (rovHee, HopMarilBt43Ma), ernrovas F, l ienuseHa, [-.Xapra, !x. Pasa il Apyrux. f loerouy caMo no ce6e ,oj 'uro npnMeHeHre eKoHoMr4-qecKoFo aHaflu3a HecoBMecrfiMo c npaBoBotZ 4oruoil, enoxeHnorl (ra npeyriayul;-
crBeHHo BKfiaAblBaeuofi Ao Hacronulero epenaeHr) B rofloBbr coBercKux u poccwit-
cKl4x lopl4croB, He FBflFercF flOCTarOqHblM ocHoBaHueM AnF OTKa3a ilcnofib3oBa-
Hufl AaHHori luero4 vnut.3
Lfeu xe npaBoBoe npeAnucaHue (usgaBaeMoe rocyAapcrBoM unn Apy^,,'Mu npaBo-TBopflult4MtA vHcruryraMil o6qecrea - rqnn Haluero aHafiil3a 3rqecb oro He raK Bax-Ho) ornnvaercF or KoMaH Ad vnv noBefleHun, Koropbre Mbr B KaLrecrBe npaBoBbrx
He paccMarprBaeM? Sror Bonpoc fqaBHo r4sBecreH e $unoco$uu npaBa, co Bpe-n/|eH Aprcroreflfl oH o6cyxgaerce B npil3Me npaKTLiqecrori $ranoco6nrrr (<$unoco-
$uu npaxruqecKoro pa3yMa> B TepM uHonorvu KaHra). MHoruun npaBoBerqaur (eqacrHocrr, KensseHorvr) 6slno noAMeqeHo, qro rocy4apcreeFrHurfi noprrqoK ornhL{a-er ce6s or Bcex hHblx ri lnoB nopFAKa ilMeHHo 3a cqer cBF3r4 c npaBoBbrMr4 HopMa-Mtl - TaKoe orflt4.|ue 6utno 6ut nuuleHo cMbrcna, ecflu npaBo co34aBanocu 6ur uc-KfitoLlfiTenbHo rocyrqapcTBoM il noAAepxfiBaflocb ToflbKo ero cilJtofi. EonsuhHcTBo
' AneKceeB C.C. O6qar reopun npaBa: e 2 r. M., 1gg2. T. 2. C. g.
i-t:Ho cyAbl, HapoAa, KaK Mbt yxe cKa3ann, - He 6onee KaK ycra, npoil3HocFr4he cnoBa 3aKoHa)(Moumecxne M. O Ayxe 3aKoHoe. M., 1964. C. 16+1. 

-- 
..'-

' cp' c paccpKneHnnwn P' [1o3nepa, o,qHoro h3 ocHoBareneil groHoMr4qecKoro aHal.ril3a npaBa, ocoBMecrHMocrl4 HopMarrBhcKoro h SKoHoMt4tlecKoro noEXoAoB K npaBy: flosHep p. KenuseH,Xafrex !r 3KoHoMl4Llecxrti aHanh3 npaBa ll PoccuilcxrarZ exeio4Ht/K reopilt/ npaBa. 2o1o.Ne 3. C.181-2A7.
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(ecnu He ece) npaBoBbte noperqKu, B cBoro oqepeAb, no3ht-lr4oHt4pylor ce6c KaK He-
t{ro 6onu[!ee, qeM MexaHil3M nphHpt(,AeHilF, KaK HeLtro raKoe, qro co34aer npaBa
n o6searenbcrBa, Koropbte AonxHbr 6urru nphHqrbt Bo BHuMaHne cy6teKTaMil.
[x. Pas (ne ronuro oH orqrn!) ornrer]4fl, r.tro cyu.lHocrb npaBoBbtx HopM (e ornuune
or o6stqFlblx KoMaHfl, no4AepxaHHbrx cranoil) 3aKnpqaercn B ToM, r{To oHh nperq-
craBntlor nilLlaM ocHoBaHhr flne ux peilctewi't, T.e. cnyxar ycnoBHbtM pyKo-
BoAcrBoM K noBeAeHurc (ecnil nilLlo nphHuMaer AaHHblil npaeonopfi,qoK r npov.).1
Cpe4r erilx ocHoeaHuil Moryr 6urru raKue, L{To cBF3aHbl c col-ll4oKynbrypHbtM
KoHTeKcroM cyulecrBoBaHilF qenoBeKa B ToM vnv tAHoM o6qecree, c MopaflbHbtM,
penilruo3HblMt4, nonilTfiqecKrMil u t/HbtMt4 y6ex<,4enunuu. O4Hoirt us pa3HoBilAHo-
crbto ocHoBaHiltI, xoropute npaBoBbre HopMbr npe4nararcT qefloBeKy rqnn noBeAeH-
qecKoro est6opa, gBnllorcn gKoHoMt/L{ecKre coobpaxeHilf l, ocHoBaHHbte Ha pacqe-
Te BblroAut, npu6ulnu, eKoHoMt4qecKora e$SexrilBHocn4 14 t4Hbtx cxoxl4x nparMaril-
LlecKilx ocHoBaHusx. B Hacrofl l4erl pa6ore Mbt KparKo ocraHoBt4Mcn Ha reHe3uce
npeAcraBneHutZ o HopMarmBHofr npilpoAe raKilx npafMaruLtecKux ocHoBaHfii l , qro
no3Bofil4T yBLlAerb He roflbKo crporo HopMarilBHbte ocHoBaHtAF, h npenrrcrBl4F AflF
sKoHoMt4t{ecroti oUeHKta npaBoBblx nperqnil caavrfi (Ha erou acneKTe Mbt ocHoBbtBa-
nv HauJil KpfiTl4qecKhe 3aMeqaHilrr orHochrenbHo npilMeHeHilF oKoHOMLIqeCKOTO
aHanu3a e pocctttlcKoM npa,ee2), Ho u 6onee uilpoKuil SnnocoScrrail KoHTeKcr, B
KOTOpOM pa3BhBaprcF sKoHoMl/qecKt4e oLleHKil npaBoBbtx HopM.
lAgeu npilMeHeHilF oKoHoMr/LrecKux rareropuri n MeroAoB K u3yqeHuto npaBa, r43-
BecrHble no.q co6npareflbHbtMh repMilHaMil (oKoHoMr4qecxuil aHanu3 npaBa) finu
(npaBo il SKoHoMuKa>, craJti l oAHr4M il3 nonynnpHblx HanpaBnenuh a coepeuenHoil
sanagHotl lopilcnpyAeHLlt/t4. Bnpoveu, HoBbrM AaHHoe HanpaBneHue MoxHo Ha3bt-
Barb nl/ub yctloBHo. eru tA$ev hMetor oqeHb AnilHHylo t4cropt4ro, Koropyto MoxHo
Bo3Borqmrb K paccyxAeHileM aHTil\ 'rHbrx SrnocoSoB o roM, KaKuMr{ 3aKoHaMh Mox-
Ho ynyqtuuru 6utr u 6narococronHile HacefleHiln, KaKilx rpailHocreil garoHoAare-
nHc cneflyer rs6erarb B npaBoBoM perynfipoBaHtAu c reM, qrofiul He no4opBarb
s4opoeuil uHTepec nrc,qeil K eKoHoMr4L{ecKoMy pa3BilTt4ro. K eronay HanpaBneHnro
Mblcril MoxHo, K npilMepy, orHocr4Tb nofleMury Apucrorenn npon4B w4eh cBoeFo
yqllrene flnarona o6 o6r4Hocn4 t4MyqecrB u ceMeit, nu6o SranrarpaHHbte $opruy-
nilpoBKl4 pt4MCKI4X tOpl4CTOB, BblBorqgulhx npaBilna LtefloBeqecKoro noBeAeHhF, Ko-
Topble nprHuManilcb KaK HopMarilBHoe pyKoBoflcrBo K ,qeilcreurc 6onee B cuny
y6e4ltrenbHocrt4 apryMeHToe, o6par4eHHbtx K pa3yMy u eKoHoMr4qecKoMy HHTepe-
cy nrc4etl, qeM il3 onaceHns rocy4apcrBeHHo-opraHil3oBaHHbtx caHxqufi. fiocra-
Tot{Ho Aofiro AaHHoe HanpaBneHue npaBoeotZ Mbtcri l ocraBaflocb Ha yposue o6-
|4hx paccyxgeHutl (o Ayxe 3aKoHoB>. 3rn paccy44eHns 6urnu npuBbrr{Hbtg Me-
croM e Srnoco$cxo-npaeoeoti nureparype Hoeoro BpeMeHH; TpyEHo 6uno Hafrrn
Mblcfll4TefiF, paccp(Aalou.lero o cyr{Hocil4 npaBa B orpbtBe or eKoHoMl4qecKux
ycnoerfi cyqecrBoBaHilfl LtenoBeKa. 3ro BnonHe o6ulcHutrlo, nocKonbKy npaBo
ycraHaBflhBaer rpaHilLlbt tA rapaHTuu qefloBeqecroil ceo6ogur, 6ea xoropo* no
onpeAeneHHto HeMblcnilM uuxaxotl eKoHoMr4trecrufi o6ueH. SrouorrlrLtecKfifr o6ueH
Ha nocroqHHofi ocHoBe il B rqoJ'trocpovnoil nepcneKThBe oKa3btBaercl Hau6onee
BblrorqHblM AfiF LlenoBeKa 3aHtlTueM, KoTopoe npilHoctlT 6onsute, qeM npocToil rpa-

1 Raz J. Ethics in the Public Domain. Oxford, 1994. p. 1gS-214.
t cp..AHroHoe M. B. o HeKoropbrx reoperilLrecxrx npo6neMax npilMeHeHhq oKoHoMl4qecKoro aHa
nH3a npaBa a Pocchil // l-lpano. XypHan BurcLuefi ulKoflbt oKoHoMLtKr/.2011. Ns 3. C. 1O-2S.
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6ex gpyrnx nrc4efi, nooroMy B r4cropr4r4 Mbr MoxeM BcrperilTb paccKa3bt o roM, KaK
pas6ori H r,r Kr4 craHo B tr'nvcb Kyn UaM r u roproBqa M il .

3ro ceoficrBo o6qecreeHnoil xr43Hr4 3aMeLtarelrbHo npoAeMoHcrpupoBan
anrnuilcrulil wtulcnilTellb 18 eexa SepHapg MaH4eaunb, npocflaBilBtut/frcs ceou[,t
npou3BeAeHheM - <<SacuetZ o nqenax), B KoropoM B cxaroM Bilrqe .qaH MaHilSecr
eKoHoMt4ttecKoro noHuMaHuA npaBnn npaBoBoro perynnpoBaHun. B ocHoey ororo
Tpyga nonoxeH nauSner B crilxax, ony6nuroeaHrruril e 1705 r. noA Ha3BaHueM
<BosponraeuJuti yneil, mnu Molr.reHHilKur, craBlxne qecrHbrMu>>. 3ateu ora nooMa
MHoroKparHo nepeu34aBanocb noA Ha3BaHileM <<EacHq o nLteflax, tAntl l-lopoxr,r
qacrHblx nilq - 6naro .qns o6ttlecrBa) c Ao6aeneHneM <Llccne,qoBaHiln o npohcxo-
XAeHhil MopanbHota 4o6pogereJril>, <<lzlccne,qoBaHue o npilpoAe o6r4ecraa> ]A
Apyrux KoMMeHTapileB, B KoTopoM MbrcfiuTenb onilcbrBan ocHoBonoflaraoulee 3Ha-
qeHile eKoHoMt4LtecKr4x $arropoe AnF colll4anbHoro perynupoBaHils. Man4eeunu
HapucoBan KaprilHy obqecrBa, B KoropoM rocnorqcrByer HecnpaBe4fiilBocrb, or
roropoti nLtenbt Koropbrx Meqrapr ue6aeuta ceorl ynerl. Ho e KoHeqHoM t4Tore oKa-
3blBaeTctl, qTo (To, t{To Mbl Ha3blBaeM B SToM Milpe 3IOM, KaK MopafibHblM, TaK il
toptl4ilqecKLtM, tBnflercn reM BentaKuM nphHqilnoM, roropulil rqelraer Hac coquanb-
HblMt4 cyulecrBaMu, sBflserce onopori Bcex npo$eccuil u saunrufi; s4ecb ,qonxHbl
Mbt t4cKarb ucrt4HHutil ilcro.rHr4K Bcex ucKyccrB il HayK; t4 B Tor cauurrl MoMeHT,
Korrqa 3no nepecrano 6ir cyr4ecrBoBarb, o6r.qecrBo .qonxHo 6urno 6u npurlru e
ynaAoK, ecnu He pa3pyuJr4Tbcn coBceM>.t C erofr ToqKrl 3peHilr ga.qaqeil npaBa HB-
nFnocb He ucKopeHeHile colluanbHbrx nopoKoB il He ycTaHoBneHile cnpaBeAnHBo-
cTu, a niluJb pa3yMHoe orpaHuqeHue HecnpaBeAnilBocTr4 BBt4Ay coxpaHeHhfl oKo-
HoMt/LtecKoro npoqBeraHhn o6lqecrea. Ho Mbrcnb o roM, r{To (caMsltun neo6xoAt4-
MbtMt4 KaqecrBaMh, AefiatoquMu qefioBeKa npilcnoco6neHHstlt K xt43Ht4 B caMbtx
6onuu:nx i l caMbtx npoqBerarculux o6ulecreax, nBnnrorcn ero uau6onee HilsMeH-
Hbte i l orBparuTenbHbre ceotictea>>,2 MHoruM Torga noKa3aflacb KpaMonunoil u o6
oKoHoMt4t{ecKoM aHaflil3e npaBa v trpyrvx coqilaflbHutx ReneHuti Ha HeKoropoe
BpeMt sa6utnu, reu 6onee L{To no3AHee ero HanpaBneHue 6uno rqt4cKpeAilTt4poBa-
HO MapKCr43MOM.
llpousae4eHue MaH4esunn npou3Beno BneL{arfleHue Ha yMbt coBpeMeHHilKoB t4
MHorhe craflH il4cKarb HayLrHoe o6rscnenue o6qecrBa c rorrKrr 3peHrF eKoHoMt4Kt4.
fuarvr Cnltur npeAnoxhn il3yqeHile oKoHoMr4qecKilx 3aKoHoB, perynupyrot{t4x o6uen
il HaKonneHue 6orarcre a o6r4ecrBe, i l  ux cpaBHeHue c 3aKoHaMu rcpfiAt/qecKilMrd
c reM, qro6ut BbtnBr4Tb pa3yMHocru ra eS$eKTnBHocru nocflerqHilx. lzlueercg B Br4Ay
Te 3aKoHbt I npilHllilnbr, t{To npeflcraBnelorcn ecrecrBeHHbrMr/ AnF HopMansnori xt43-
Hl4 COql4yMa, HapyueH[4e KoTopbrx nrreM npom3BonbHofo HopMaTilBHoro perynilpoBa-
HLIF co cropoHbt rocyAapcrBa Moxer noBfleqb oKoHoMuqecruil ynaAoK o6u.1ecrea.
Cuur 6un y6e>q4eH B ToM, vro rocy4apcrBeHHoe BMelrarenbcrBo, B ToM r{ucne n L{e-
pe3 saKoHut, a oot4ecrBeHHylo xt43Hb AonxHo 6srru MuHnMaflbHbtM - Bce ocHoBHbte
sKOHOMt4qeCKile npoqeccbr MOXeT paccTaBilTb Ha MecTa (HeBilrqilMaF pyKa pblHKa)>.
Cuur aHanu3upoBan cnyqah BTopxeHile rocygapcrBa B oKoHoMr4ltecKylo rqesrenb-
Hocrb: KaK ycneuHbre, KorAa yAaBanocb ycraHoBrrrb o6que pblHoLtHbte npaBnrra H
orpaHHqurb MoHononuv, TaK h HeyAaqHbte, KorAa rocyAapcTBo nbrTaflocb yKa3aTb
FtpeAnpuHrMareflfiM nyril ucnoflb3oBaHufl Kanurafla, craBuno oKoHoMt4qecKH neo6oc-
HoBaHHbfe npenfiTcrBu+ v 6apuepur AnH pa3BVTV+xo3lilcrea. 3ro uanpaBJreHne q€F

'  Mangeeunr E. 6acnn o nqenax. M., 1974. C. 329.
r Tau xe. C. 45.
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cro 6blno nperqMeroM paccy>l(AeHViA KaK rqo, TaK u noclre Cnltuta, sacnyrofi uor-
fiaHACKOTO SKOHOMI4CTa FBnfleTCF nOCTaHOBKa Ha HayL{HylO OcHoBy AaHHOFO BOnpO_
ca - KaK yBenhLll4Tu OnarococronHile Haqt,u,t 3a cqer npaBunbHoro hcnonb3oBaHgff
3aKoHoAarenbHbtx nolrHoMovnil rocy4apcrBeHHoil enacril.
lpyroe HanpaBJIeHue oKoHoMt4qecKoro noHuMaHilF npaBa nonyqilno pa3Burile B Tpy-
gax l4epeuuu SeHraMa, B noKofleHilil, cfleAoBaBUJeM ga CtMuroM, - ero oKoHoMr4qe-
crufr aHanue SalropoB, Bflt4ntor{r4x Ha HepbtHoLtHoe noBeAeHue: npecrynfleHufl, Ae-
fil4KTbl, 3aKoHoAareflbHbte u nonuruqecKile npoqeccbr. 3ru npoqeccbt, no MHeHrp 6en-
TaMa, TanKe o6ycnoeneHbt eKoHoMr4qecKurvrra SarropaMu - tAqen, Koropylo HecKofibKt4Mr4
AecflTilnervflMl cnycre pa3oBber Kapn Maprc. Senrau npeAnoxun yrvnvraphcrcKylo
MoAeJ]b KanbKyllttllt4fi noBe.qeHilfl paquoHaJrbHoro eKoHoMt4rtecKoro areHTa (homo
economicus) s npaBoBbtx orHoueHilf lx, oAHoBpeMeHHo paspa6arbtBan nepeuri e
eeponeilcrotZ SunocoSr,rra npaBa npoeKT crporo no3ilTt4Br4crcKoro yqeHue o npaBe,
xoropsrrz no3AHee 6y4er saBepueH ero yqeHuKoM flxoHon/l ocrnnou.
EeHrau 6uln hseecreH cBouMtA yrnnr4TapilcrcKtdMt4 Bo33peHilAMV - eepofi B To, vro
Bce B nHt{Hoil r o6qecreeFtHoti xL13Hr4 Moxer 6urru u3MepeHo c noMot4bro yAoBonb-
crehrl il crpaAanuh, Tat<as yHuBepcanbHae Mepa AJrfl oLleHKh Bcex co6slrnil ra Sax-
ToB He Morra He flarb co6nasHa npuMeHilTb ee u K npaBy, n K rocyAapcrBeHHofi ge-
flTenbHocrt4. Mutcnurenb,noJ'taran,'qro ntoAil 4erlcrayrcT paqiloHaflbHo, MaKcrMn3il-
pyn ceofi co6creennulti uHrepec B nto6orl csepe xil3Ht4, npecne4yn To, rtro npuHo-
cl4T yAoBofibcrBile, u us6eran Bcero roro, qro Hecer crpaAaHilg. 3ro npaBufio Moxer
6utru npilMeHeHo Ko BceMy cneKrpy qefloBeL{ecrorZ 4enrenbHocril, a He orpaHilqeHo
co6creeHHo xossticreeHlrofi rqenTenbHocrblo, KaK oro nperqnonaran A,4au Cuur,
Mero4 Seuraua oco6eHHo orqerfiuBo nponBr4lrcff B r4ccfleAoBaHilh yronoBHoro HaKa-
3aHilff. OH npe4nofioxrfl, qro nloAt4, npilHnMan pelueHile o roM, coBepuilTb nil uM
npecTynneHile, npecfierqyrcT Llenbrc nofiyr{t4Tb HeKyp t4sMepreMy}o sKoHoMr4qecKuM14
BefluLlilHauu npu6ulnb, TaK xe, KaK oHr4 Aenalor oro npu raxori -nu6o pn4oeoti cgen-
KE,ns, il\.,ervrvry ilpuurtetua KUHtpoJtfi HaA npecrynHocrbto cocTol4T B ToM, r{Toobl ycTaHo-
BilTb raKotZ Ha6op (paclleHoK)) Ha npecrynl'teHVA, xoropurrl eos.qeilcrBoBafl 6u Ha

noeroMy npo6nenaaKOHTpOneHaA npecTynHocTbto cocTor4T B ToM,qro6ur

ABe nepeMeHHble, onpeAenFrculHe il3AepxKr4 HaKa3aHilA N1A nOTeHLlilafibHOrO npe-
crynHuKa, - crporocrb HaKa3aHufr il ero BeponrHocru. Bce ocraflbHbte MeroAbt yro-
noeF{ofr nonilTl4Kut rocyflapcrBa rqofixHbr ocHoBbtBarbcn ilMeHHo Ha raKoM o6par4e-
Hl/14 K noTeHlluanbHoMy npecTynHilKy KaK K OKOHOMI4L|eCKOMy areHTy, pallroHajrbHo
B3Be[rr4BatoqeMy cBoro Bo3MoxHyrc npu6snu n y6srrxu.
Ony6nraroBaHue rpex pa6or no oKoHoMu.recrorl reopilr4 npaBoBoro perynilpoBaHrn He-
pblHol'{Horo noBeAeHVA B nepuoA Mex(4y 1959 u 1962 rr. crano ornpaBF{ori rovxori gnn
pa3Bilrr4F sKoHoMt/qecKoro aHaflu3a npaBa e CLUA. ero - vroHorpaQua fappu Eerre-
pa o pacoeotl ,qucrpvMnHaqlzt.zl crarbg l-eu4o Kana6pesn o AenuKTHoM npaBe il crarbg
Puvap4a Koysa o coqilanbHbrx t43,qepxKax HenpaBoMepHoro pacnperqeneHhs pecyp-
coe. l-paHilqbl eKoHoMt4LtecKoro aHanusa npaBa KaK HayqHoft ,qucqunnuHsi $urnra
onpeAet' leHbt B 1970-e roAbt Puvapgona Flosnepovr. oH csopMynupoBan ocHoBHbte
sarqaqLl SKoHoMt4Kl4 npaBa: Bo-nepBbtx, o6uscneHre cyu{ecTBy}ot{t4x npaBoBbtx
HopM unfi crpyKTypbl npaaoeoti cl/creMbr B LlenoM il, Bo-BTopbtx, - noBerqeHnfr,Ha
Koropoe oTu HopMbt oKa3btBapr Bflr4sHne'. flosHep raKxe noKa3an, KaK eKoHoMHqe-
cxttfr t4HcrpyMenraprfi Moxer npilMeHrrbcn: flflF aHafiu3a pa3nhqHblx orpacnefi
npaBa, TaKilx KaK, HanpuMep, AoroBopHoe, ceMetlHoe npaBo, 3aKoHo.qareJtbcrBo o
HeyMbl[lneHHoM npuqilHeHilil BpeAa. flosHep cKopee o6o6qrn cyt4ecrByror4ne Ha
Tor MoMeHT nonbtrKt4 aHanu3a npaBa, orqHaKo cSopnrynhpoBaHHblil raruu o6-
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pa3oM noAXoA CMOr nonyqrrb npn3HaHile He ronbKo cpeAil eKoHoMr4croB, Ho H
cperqh Ppl4croB. erru nocneAHult oco6euHo r4HTepecHbtM nperqcraBnfrncl aHaJrH3
Morl4BoB H apryMeHToB, Koropbte Moryr no6y4uru cy4eil npuHilMarb re vntA u1;';,e
pelueHug.
Ecnu Aonycrt4Mo aneJlflhpoBarb r go6psrnn HpaBaM, cnpaBerqnr4Bocn4 vnu pa3yM-
Hocrl4, To nolleMy 6sl B sKoHoMl4qecKilx cnopax He npuMeHFTb coo6paxeHVA MVHtn-
MV3alJ]l/'V h3AepxeK,,pa3yMHblx oxlaAanuil ot pbtHoqHoro noBeAeHuA 14 Apyrile co-
o6paxeHrtl, KoropblMl4 Aofixnut 6urnu 6sr pyxoeoAcrBoBarbcn nng1a, vef inop 4o-
uen Ao cYAa. Ecnu cyflbe cfle4yer pa3peultTb eror cnop, To eMy He H]DKH9 Bo3-
Bblruarbc1 Ha ypoBeHb HopMarhBHsrx a6crparqrail u Sunoco$crrax npilHt_lhnoB, a
cnerqyeT u3yt{l4Tb Te BblroAbl, KOTOpble npeCneAOBafll4 cyAffulile6q fluLla, T.e. npaK-
TuqecKhe ocHoBaHiltl rx noBeAeHHF, t4 Or-{eHilTb rqaHHble Bblfofqbt, a TaKXe coorBeT-
crBytol4t4e geticrarF c ro\.tKt/ 3peHut pa3yMHocna ra e$SeKTuBHocna. lpyroe.qeflo,Llro eru paccyx4eHutt ocraBrepr Mano Mecra Anr co6creeFtHo ropl4At4ltecK[x
HopM fi npaBoBblx npuHllilnoB, Koropbre HanonHe|orcfl cyAbnuu np6btM coAepxa-
HfieM B 3aBUC[4MOCT[4 OT TOtlKl4 3peHilff Ha ux e$$exrraBHocTb. ,[nn roro qro6ut ils-
6exars Kpl4Tt4Kl4 B eroM acneKTe, l-losHep Bbtrqenger no3ilTr4eHutfi oKoHoMt4qecxurl
aHanus, roropstti onpeAenter creneHb coorBercrBtAe gefrcreyroulfix npaBoBbtx
HopM rpe6oaaHilFM eKoHoMtrqecKora s$SerrhBHocrt4, t4 HopMarugHunZ aHafir3, B
paMKax Koroporo l4syl{aerctl qenecoo6pasHocrb BHeceHuF r43Megeuufi B npaBoBbte
HopMbl, e cy4e6Hylo AoKTpl4Hy, BbtHeceHus rex vnu uHbtx npaBonpilMeHhrenbHbtx
peueHuil, ocHoBbtBagcb Ha BbtBoAax sKoHoMilqecroil Teopilt4.
flpt'tueHurenbHo K eKoHoMt4qecKoMy aHanu3y npaBa llosHep BblAenqer ABe ocHoB-
Hble npeAnocblJtKl4. Bo-nepeulx, rtoAr4, Aaxe npuHilMafl "HepstHogHbte" peueHut,
HanpuMep est6npan cKopocrb Box<,4eHns aeronao6unR, nponBrgror paqiloHanb-
HOCTb h MaKCUMr43r4pypr cBolo BbtroAy or roro vnv vHofo peuJeHnF, yr{t4TbtBag cBg_
3aHHble c raKuM eu6opotvt t43AepxKt/. A eo-eropbtx, HopMbt npaBa ycraHaBnhBarcT
cBoero poAa qeHbl roro i lnu i lHoro peuJeHilF AnF qenoBeKa. lzleueneH[e qeH, Ta-
ruu o6pa3oM, BnilHer Ha o6uena AeflTenbHocrr4, Koropylo vHAuBt F,6yger roroB
ocyl4ecrBuru. Bcneg sa Koysolt, fiosHep cSopMynilpoBafl rilnore3y, coilacHo Ko-
ropoil HopMbl o6qero npaBa MoxHo o6uqcHurb KaK HaMepeHHoe ilnil HeHaMepeH-
Hoe crpeMreHile K Aocrl/xeHilrc e$SexnaBHocrr4. Ho xax xe 6slru co cnpaBeflflH-
eocrsp? Ecnu AoxoA He Moxer 6stru nepepacnpeAeneH 6es re4epxeK, To MeXEy
cnpaBeAnilBocrbto u eS$exrmBHocrbto Moxer Bo3Hr4KHyru xoH$nuxr. BosHuxHoee-
Hile eroro xoH$nrxra 3aBilct/T or pacnpeAefiureflbHbtx nocneA clraun e$$errrrae-
HOrO peueHilF 14 OT TOrO, KaKOe pacnpeAeneHile AoxoAoB cqnTaercF cnpaBeEnH-
BblM B eroM o6ulecree. flpegnoltrilTeflbHee raKoe pacnpe4eneHhe rqoxo4a, Koro-
poe npuBeler K MaKcfiMV3aU'tAtA o6qecraeHHoro 6orarcrea. Cau xe KpuTepufi ruar-
ct4Mn3allilr 6orarcrBa 3aKfitovaercn B cnerqypqeM npaBnne: Ecnu 6nara HaxogflT-
cF B pyKax nrc4eil, roroBblx npeAaoxilTb 3a Hux MaKchManbHylo qeHy, ro o6n-1e-
crBo AocrurHer qenil MaKcrMn3a+un coBoKynHoro 60rarcrBa.
Henssc npil eroM He orMerilTb, Ltro eKoHoMt4l{ecxuft aHarils npaBa csoprurapoB€r5-
cs noA BJIl4flHileM MerorqoflorilqecKilx upeil npeAcraBnrenefi aMep4KaHcKoro npa-
BoBoro peanu3Ma. CornacHo peanucraM, peaflbHoe npaBo co3gaercn B uHEtnBuEy-
arbHblx cyge6nslx pelueHhfl x, a HopM br, n pil H q[4 nbl, 3aKoHo.qarer]bHbte ycraHoBrle-
HHtl - 3To nuub npeAcKasaHhe roro, vro Saxrrl{ecKu 6ynyr flefiarb cygbr4 (Onra-
eep Xonuc). Srra B3rnttAbt ocHoBbrBanhcb Ha pa3Ae neHwA (npaBa B KHHr€x) 14
(npaBa e geticrerau> (Pocxo [1ayn,q), <<6yuaxHbtx HopM> 14 (peaJrbHo;o npaBa>
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(Kapn JlneeennuH), $axrhqecKoe coAepxaHile Koroporo 3anonHgJrocb nparMaru,
qecKhMl4 paccyry(AeHneMn cy4efr. Ecnu hcxo,qurb us erux reoperu\lecKrx KoHcrpyK-
qnfr, sanablcefl sKoHoMtlt{ecKoro aHaflil3a KaK npeAcKa3aHilr 6y4yr4ux cyge6Hslx
peuleHuti Ha ocHoBe npilHqt/noB paquoHaflbHo-eKoHoMr4qecKoro Mbu.lneHha (uuuu-
Mtrca4liM 3arpar, uau6onsu.teti e$$eKTilBHocru u r.n.) Bbtrnr4en BecbMa y6egu-
TenbHo.
f loerouy nepBoHaqanbHo AaHHoe HanpaBneHile BoogylueBnno HeManoe Konhl{e-
crBo l/ccneAoBarenefr, rotopbte nbtraflilcb nprMeHhrb oKoHoMt/LtecKile MoAenil 14
Kareropul4 K aHafli lsy aHTilMoHonojrbHoro, HafioroBoro, KopnoparnBHoro npaBa il
l/Hblx recHo cBt3aHHblx c xo3flficreeHHoti 4enrenbHocrbro cQep npaeoeoil flefi-
crBilTenbHocrrl, ToqHee, AnF peKoHcrpyKql4u Marpuq eKoHoMt4r{ecrofi crparerfiil
npfi aHafiu3e topuAl4qecKn 3HaquMbrx cr4Tyaqrrl s erilx c$epax. lzlnaenso B eroM ac-
neKTe Kana6pesr H Apyrue ocHoBareflil oKoHoMr4qecKoro aHanvaa npe4naranu
il3yqarb npolleccbt npilHgn/F ropilrqilL{ecKfix peu:eunil oKoHoMt4qecKilMt/ areHTaMu,
Sarroput, Morl4Bbt t4 Llenn, Bnilrtor4r4e Ha paquoHanunuril eur6op raKilx areHToB,
coo6paxenun o6 eKoHoMt4trecxoil e$QexlaBHocrt4 peuleuurZ npaBonpilueHrreneil.
Bce eto, oLteBrAHo, 6utro npoAyKTr4BHbrM nolleM He ronbKo Ann npaKTilqecKux.Bbr-
BoAoB il peKoMeH4aqNfr, Ho Aaxe tA EnA HeKoropbtx HayqHblx o6o6ulenuh, ocHo-
BaHHblx Ha $unoco$cxttx,nocbrlrKax npaBoBoro peanu3rua. Co BpeMeHeM, orn pe-
KoMeH,qal{fil4 u o6o6uleunn o6peranu <Hayunuril Bec> v craHoBilflt4cb pyKo-
BoAcrBoM r Aeilcrerto AnF ropt4croB, 3aKoHoAateneil, cy4eil, Koropbte cranil Bce
uilpe ucnonb3oBarb eKoHoMt4Ko-npaBoByro pt4Topr4Ky npil o6ocHoaaHt v npvn t4Mae-
Mbrx peueuufr.
[1og eruuil paccyxAeHilFMt4 6utno H Apyroe, yxe tophAr4qecKoe ocHoBaHne. Kax
il3BeCTHO, OA[4H t43 OCHOBHbIX Te3UCOB aMepilKaHCKOrO npaBOBOrO peanu3Ma 3a-
KnrcLlaeTcF B paccMoTpeHM npaBa KaK Toro, qTo o npaBe roBopsT cyAbr4. A
.qoKrpilHa o6ulero npaBa (gexnaparvBHa+ Teopug npeqeAeHra) ucxoAur ua roro,
L{To cyAbn He rBopt4T, a HaxoAr4T npaBo. l- lpnvev raKoe Haxox4eHile npaBa He
orpaHmqeHo florilqecKnMfi paMKaMu aHanorvtA, a Moxer onilparbcfl Ha $arrnue-
cKl4e collilanbHble npolleccbr, r43 KoTopbrx cyflbff MoxeT BblBecTil onpeAeneHHbte
npaBoBble npuHllrnbt. l- loerouy eKoHoMr4qecKile orHolueHilF Morn]4 6es yqep6a
Antl npaBosoil AoKTpt4Hbt paccMarpilBarbcg KaK orqHa h3 TaKilx o6nacrefr, fi3 Koro-
poil cygul4 Mornil 6pars palluoHanbHbre Mo4enu noBe,qeHuR, a6crparupy+ t4x rqo
ypoBHF HopMarilBHblx npuHL{unoB. Bce 6onee ruilpoKoe ynorpe6neHue oKoHoMt qe-
cKhx apryMeHToB cyAbflMtl npilBoAilno K ToMy, r{To npuMeHeHue sroft apryMeHTa_
qviv B cy.qe6Hutx peuJeHmFX, co3AaHfie npeqeAeHToB Ha ocHoBe Morqeneil erono-
MuLlecKoro noBeAeHilF craflil BocnpilHuMarbcs KaK orAenuuutti nperqMer rq,nn Hayq-
HOrO aHanu3a npaBa.
l-lo uepe HaKonfleHt A MaccvBa 3HaHilfr e eroli csepe co34aHfie Hoeoil HayuHofr
rqhcLlilnnHHbl AfiF o6o6tqeHufl ertAx sHanuil craHoBilflocb Bce 6onee 3aMaHqHBuM.
Tar, exoHoMl4qecKile noHtrt4fr cramA TeMfi KareropnflMV, c noMorqbp Koropbrx o
npaBe crann roBopt4Tb 14 AyMarb cyAbr4, cKfloHHbte K oqeHKe cBot4x peu:eHufr c ror.l-
KH 3peHHF SKoHoMuqecxotl palliloHanbHocrr4; a oKoHoMr4qecKhe paccyry(AeHnn cy-
gefr o npaBe cranu onilcbtBarb cneLl4aJ'rr43r4pylot4ilecn B eroM HanpaBneHHH uc-
crerqoBarenn. Buecre c reM, noA (npaBoM) B AaHHoM acneKTe rMeJlocb B BHAy
npeHMyl4ecrBeHHo cyge6Hoe npaBo, nocKofl bKy 3anoxeHHbte B 3aKoHogarenbcrBe
SopuanuHble HopMbt noBeAeHilfl ocraBflFJru MeHb[ue npocropa Ans 3anoJrHeHrs
HX HHbIM peanbHblM coAepxaHileM, qeM To, Koropoe nMefl B Bnrqy 3aKoHog,aTeJIb.
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AHanus 3aKoHogarelrbcrBa c rorrKr4 3peHtan ero coorBercrBtA+ gKoHoMrlqecKHM
oxu,qaHmnrra o6qecrBa rqo 80-x roAoB ocraBancs e o6nacru norilrnqecxoil gKoHo-
MVVr 1 He npHBneKan BHnMaHng CTOpOHHI4KOB (npaBa il SKOHOMI/1K[4>, XOTF B nO-
cnerqHne .qecgTunerun craflo MoAHbrM aHafiu3t4poBarb u co6creeHHo eKoHoMl4qe-
cKHe npegnocbrnKil, oxhAaeMue e$$eKTbt 14 BbrroAbr or npuHnn4fl orgefibHbrx 3a-
KOHOB.

Kaxoeur xe npaKTrvecKue BbrBorqbr i l3 gKoHoMr4qecKoro aHanil3a npaea? Kax uul
BilAenh, B KaqecrBe o.qHofi il3 ornpaBHbrx roqeK oKoHoMr4LrecKoro aHaniloa nocny-
xilno noHflTile npeflenbHorl nonesHocl4, KaK uHcrpyMeHTa col{ilanbHoro aut6opa
MexAy HecKonbKilMil anbrepHaruBaMu noBe,qeHun. f1o4 none3HocrbCI (e$Sexrre-
nocrurc) B oKoHoMure o6srqHo noHilMaercn Mr4HnManbHoe KonnqecrBo r43gepxeK.
B erou nnaHe, none3Hocrb roro tAnv uHoro npaBoBoro ycraHoBfleHun cnyxur Kpt4-
TepileM eur6opa co cropoHbr 3aKoHorqarenfl; n B To xe BpeMF nperqnonaraercn, \.rro
copeBHoBaHile MexAy HecKoflbKr4Mh anbTepHaTilBHbrMu npoeKTaMu lopnrqilLlecKoro
per.ueHiln roro ilnil ilHoro Ka3yca npuBerqer K (ecrecrBeHHoMy) or6opy, (BbrxilBa-
Hr4ro> nau6onee eQ$erruBHoro cnoco6a roflKoBaHr4n HopMbt (raroe ronKoBaHile
He o6ssarenbHo AonxHo 6urru noruqecKn 6eaynpe'.{HbrM il BepHbrM 6yree saroHa).
Ecnu xe HopMa oKa3brBaercr Hee$$errneHofi n orropraercs o6qecreoM, To Ha
t3btKe eKoHoMt/r{ecKoro aHanil3a 3To o3HaLtaeT, qTo TaKfie mHcTt4TyTbt 3HaquTeflbHo
yBenilvhnu nepeMeHHbre h3AepxKr/ coqilanbHbrx cBn3eil, c4enaB TeM canlturvt 6o-
nee cnoxHbrM, AoporuM u 4onruM (usgepxru rpyAa, AeHer i l BpeMeHu) npaeoeoe
B3auMoAeilcreue MexAy \.{f leHaMu AaHHblx cl4creM npaBa. B cuny SKoHoMl4t{ecKHX
Saxropoe np6oe HoBoBBe,qeHne c BbrcoKr/M ypoBHeM u3,qepxeK paHo nnil no3flHo
o6HapyxttBaer cBolo HeeS$errilBHocrb, 3acraBnnn 3aKoHoiqarenn nepecMorperb
HopMy. Ecnn 3aKoHoAareflb He npilHr4Maer B pacqer Hee$$exruBHocrb HopMbr,
caMo o6r.qecreo (rovHee, coquanbHbre rpynnur u coo6ulecrBa, or,qefibHbre collu-
anbHbre arroput) nepecraer npuMeHFTb raKora HeeS$exruensrft r4Hcn4Tlrr, Koro-
pultl uano-noMany craHoBr4Tcn (Mepreofi 6yreoil> garoHa, nt6o xe, Lrro cny'taer-
cfl L{aule, npaKTilKa MeHffeT cytlHocrb raKilx r4Hcrl4TyToB, HanonHAA t4x HoBbtM @-
AepxaHueu. flone3Hocrb, noHuMaeMag KaK creneHb Mt4Ht4Mr43aLI l t43AepxeK, Mo-
xer cny)Kr4Tb yxr/BepcaflbHbrM KpilTepileM, no3Bonflpull4M conocTaBnflTb pa3Hbre
npaBoBbre HopMbr, ceMbr, Kynbrypbr c ror{Kl4 3peHun t4x gKoHoMilvecxofr H opraHu-
3aqiloHHori, a cne4crBeHHo t4 corlilanunofi 3arparHocn4.
Ho err BbrBo4br He Moryr BocnphHr4Marbcfl xax OesycnoBHbre (xorn HeMaJran Eons
3ApaBoro cMbrcna B Hux ecru!). l-oeopn o6 exoHoMr4vecKoM noHuMaHHH npaBa,
Heo6xo4ttMo He ynycKarb v3 BVpa cyu.lHocrb rcpilAr4LrecKoro perynHpoBaHnF, Koro-
pan cocrot4T, Bo-nepBbrx, B HopMarilBHocn/ npaBoBbrx npeAnhcanttiit ttt, Bo-BTopbD(,
B t/tx enacrHofr ilMnepaTuBHocTt4. [lepeoe KaqecTBo osHaqaeT nphHuilnHanbHyto
He3aBucr4Mocrb AerZcrailreflbHocrr4 (eanugHocrn) npaeoaorl HopMbr or ntobunr
Sarrnuecrux o6ocnoeanuil, a BTopoe - Hanuqhe B o6qecree chcreMbt aBTops-
TerHbrx ny6nuvno-BflacrHbrx opraHoB, perynlTuBHaF AelTenbHocrb Koropbrx +op
MarIbHo nogqilHeHa erilM o6uexrNaHbtM npaBoBbtM HopMaM. Hhuero B oroM cilrbrc-
ne He MeHFtor rqoBoflbr o roM, vro HopMbr npaBa no onpegeneHhlo a6crparrnu n
3anonHHrcTcF peaj'lbHbrM coAepxaHheM TonbKo Ha npaKTtAKe, t qTo eTo coAepilcl-
HHe npou3BoflbHo, Ar4rfiyercn oKoHoMr4qecKilMr4 BbrroAaMfi il rrHTepecaun. Benb
AalKe B 3TOM Cnyqae He MeHfleTCF HOpMaTilBHafl Cyr.qHOCTb npaBa, a Cfir{alr Hapy-
ueHufl HopMbr, rar 6ur qacrbr oHfi He 6utnn, Ha ee 4eilcreurenbHocrb He Bnunxlr.
Haobopor, cyulecrBoBaHile nro6oil HopMbr nMnnilLlr/THo npeflnonaraer Bo3molr(-
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Hocrb ee HapyueHtA+ - ilHaqe oro 6brna 6u He AeoHTrdqecKafl HopMa, a npupofl-
Han 3aKoHoMepHocrs. Xorr npaBoBoe perynilpoBaHne He FBflrercs a6conlorHo
HenpoHr4rlaeMbrM rqng BnilrHr4n oKoHoMrdqecKux SarropoB, TeM He MeHee, yKa3aH-
nsre $opManbHbre ceoilcrea npaBa He no3BoflFror cBecru npoqecc npaeoo6paso-
BaHVfl u npaBonpuMeHeHVA R urpe oKoHoMr4qecKtAx ct n, r pa6ore <(HeBH,qHMoti
pyKr4 pbrHKa), KoTopbre Moryr oLleHhBaTbcF ToflbKo no KoIIl4qecTBeHHblM noKa3aTe-
nffM. Tor <HeseHuril oKoHoMr4Lrecrufi cMbrcn>>,1 roropsrfi MoxHo o6Happxt4Tb B 3a-
KoHorqarenbHbrx u cyge6Hbrx peuJeHtAnx, o6urqHo npflMo He npol/BopeqHT eKcnnta-
r_lr/THo 3afloxeHHbrM B eTilx pelueHilsx eTilqecKuM npilHqnnaM.
,flpyrmu AocraroqHo BaxHbru coo6paxeHileM Kaxercfl ueo6xo.qrMocrb nonpaBKil
Ha pa3nnvufl B HopMarilBHoM KoHTeKcre il B npaBoeoil xynurype. eroHotum.{ecrilfi
aHanil3 npaBa co34aH fi B Hacroflulee BpeMF 6onee Hnil MeHee ycneluHo pagBhBa-
erce uMeHHo B crpaHax o6ulero npaBa, f4e no-npexHeMy BbrcoKa Aonn cygeilcxo-
ro npaBoTBopqecrBa, a cTaTyTHoe npaBo He ilMeer pella]oulero 3HaLleHilg B lopt4-
4uvecrorl xi l3Hr4. f loerouy (gKoHoMr4Ka h npaBo> KaK Bo3MoxHocrb o6orauleHur
cyAe6Hoil pr4ToprlKr4 oKoHoMr4trecKuMr/ apryMeHTaMtA, co3gaHuF HoBbrx eKoHoMr4qe-
cKr4 opileHTilpoBaHHbtx npeLleAeHToB uMeeT BnonHe onpaBrqaHHoe 3HaqeHile B
CUA il Apyrux crpaHax aHrflocaKcoHcxori npaeoeoil ceMbu, rAe cy,qbn o6nagaer
Heuanoil 4oneri ,qhcKpeqhN npn aur6ope npeqegeHTa ,qnn peuJeHrn Haxo,qflulero-
cfi nepeA HHM Aefia, a nph il3BecTHbrx ycnoBhFx Aaxe MoxeT npeorqoneTb npaBo-
Byro HopMy, co3,qaB H npuMeHuB BMecro Hee Apyryp2. ,[nn crpaH poMaHo-rep-
uancroil npaeoeoil Kynbrypbr eKoHoMr4qecKoe BnvnHtte Ha npaBo orpaHnqeHo co-
o6paxeHunMr4 cyBepeHhrera rocy,qapcrBa u BepxoBeHcrBa npaBa, a 3aKoHoAa-
TenbHag,qeFTenbHocrb napnaMeHToB npeilMyr4ecTBeHHo ocHoBbtBaercg Ha ilHblx
(coquanuHafl cnpaBe4nhBocru, o6r4ee 6naro u r.n.) npilHr{rnax, qeM oKoHoMt4qe-
crre. lnn KoHTilHeHTanbHoFo ropr/cra oqeBilAHo, Lrro npilHilMaeMbre 3aKoHoAa-
TefieM pelxeHhfl He BcerAa fiMetor e ceoefr ocHoBe coo6paxeHn+ MurHt4Mt4san1;uv
u3AepxeK, a 3aqacryro HopMaruBHo-npaBoBbre yKa3aHilF rocyAapcreeHHoil Bfiacru
(nanp., B nfiaHe coquanbHoil nonurnru) uvelor coBep[ueHHo nport4BonofloxHbre
Llefih tA pe3ynbrarbr. B groM orHoltleHuh Aaxe raKue crofinbr pas6upaeMoro
HanpaBneHilt, KaK Puvapg floenep, yKa3brBalor Ha MeHbuyp LleHHocrb gKoHoMH-
qecKoro aHanuoa KoHTilHeHTafibHoro npaBa no cpaBHeHnto c o6qru npaeona.t Oro-
BopKa o roM, qro rqaxe o6nacru KoHTuHeHTaflbHoro npaBa (npoHu3aHbr oKoHoMH-
qecKmMt4 coo6paxeHhflMr/ rrr o6uqcHfitorcfl MeroAaMn oKoHoMrllrecKoro aHafiH3a>>,o
BbrrflnAr4T He oqeHb y6e4urenbHo Ha Soue Ka3yucl4qecKhx paccp(AeHril flosFre-
pa, Koropbre He Kacatorcn HopMarilBHbrx acneKToB craryrHoro npaBa. 3ro Aaer
Bo3MoxHocrb c4epxaHHo orHocr4Tbcs K npil3brBaM o neo6xorqmMocrr4 Hcnonb3oBa-
Hr4H oKoHoMrrqecKoro aHanil3a npaBa B npaBonpnMeHilTenuHoil AesrefibHocrb -

TaKOe mcnoflb3oBaHfie nperqnonaraeT u3MeHeHile KynbTypbr npaBoBoro Mbr[uneHHF:
orxoA or KoHqenllilr4 lopr/,qil\.recKoro c[nl]oru3Ma B cropoHy 6onee ru6t<ux npeg-
craBfleHuti o npaeoBoM perynrpoBaHnu, or a6crpaxrHo-HopMarilBHoro r 6onee xa-
syvtcrnr{HoMy cruno ppr4gr/qecxofi TexHhKr4. Hacxonuxo raKile il3MeHeHHF peeiJrb-
Hbr gnfi poccr,rilcxoro npaBoeoro coo6qecTBa B KpaTKo- 14 cpeAHecpouuofr nepcneK-

' l-losnep P. O npurueHeHhfi oKoHoMt4L{ecrofr reopur/ il 3noynorpe6nennu e}o npLr aHafir3e
ilpaBa IlVlctot<rtt.3xonorurxa B KoHTeKcre hcroptlt/ t/ KyJrbrypbr. M.,2004. C.340.
: Cu-: Eapar A. Cyger,tcKoe ycMorpeHLte. M., 1999. C. 1 04 il ,qanee.
-= l-losHep P. SroHorunqecrnil aHanil3 npaBa. C. 33.
* Tau xe.
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TilBe, Mbl cyAl/Tb He 6epeucR, Ho npeAnocbr.noK Anff noAo6Hsrx t43MeHeHnfi nora
HE TAK MHOTO.

Berprnee lO.tO.
(Bonrorpa,q)

K eonpocy 06 3creruqecxofi rerurnMauuu npaBoBbtx qeHHocrefi

1. flpano, crporo roBopfl, He aupa6arbrBaer BHyrpil ce6g co6creeHHoil yHnxanu-
Hoil cucreMbt LleHHoctefi, a Bbrcrynaer Sopnrori o6ecneqeHre yxe cyqecrByrol4t4x
LleHHocretZ o6qecrea. OFro o6pasyercfi BoKpyr aKcuonorilqecKilx cryqeHnfi. Cne-
qu$rxa npaBoBblx LleHHocreil cocrour, Bo-nepBbrx, B ToM, qro oHt4 Hocnr Sop-
MaflbHo npil3HaHHstit w oSuquanbHo onperqeneHHbtil xapaxrep, 3aKpennsrcTcn B
crcreMe HopMarHBHblx r4GTor{Hr4KoB, oxpaHsrcTcF Bnacrup. Bo-eropbtx, nocKonbKy
npaBo perynfipyer ilcrsrtcllrureflbHo BHeuJHhe noBeAeHqecKue aKTbt nrc4eil, To npa-
BoBbte LleHHocn4 rqonxHbr Bbrpaxarbcn B KoHKperHblx onpe4MeqeHHbtx $opuax;
AyxoBHbte LleHHocrt4 (nrc6oes, MyApocrb, Kpacora u Ap.) B ocHoBHoM BocnpilHuMa-
toTcn npaBoM nrub nocTonbKy, nocKonbKy Bo3MoxHo r4x MaTepuann3oBaHHoe npo-
f lBneHile. B-tpetunx, npaBoBbre LleHHocnl, 6ygyvr HopMari lBHo 3HaqilMbtMtl, B
cl/ny eroro Hens6exHo Hocnr o6o6tqeHHuril, ycperqHeHHbtri, runuvuslri xapaxrep.
Taruu o6pasovt, npaBoBbre LleHHocrrl MoryT 6srrs onperqeneHbt KaK munuqHHe co-
Llu anbH bte n ped n oq meH u Fl, nonyq anulue obuu,uan bHoe HopM amueHoe n pusH aH ue
u saqumy.
flo ceoetl npupoAe oHu coqeralor e ce6e xar cy6ueKTilBHoe, TaK n o6relrrBHoe
coAepxaHue. Cy6ueKTI4BHbr npaBoBbre qeHHocrr4 e rori Mepe, e raxoil oHl4 fiBnnlor-
cF oneMeHToM tAHAlABuAyanbHoro npaBoBoro co3HaHilfl il noBe4eHns, o6uerrueHsl
- e roil Mepe, B xarofi nol'tyqapr lopilrqilqecKylo.Sopvranr3allnp.
2. 5ygyuu qacrblo o$raqnanbHoro npaBonopeAKa, npaBoBble qeHHocrrl B oroM Ka-
qecrBe Moryr Sslru He ronbKo ocHoBaHneM nerilTilMallLilr, Ho n ee o6teKToM, Ha-
paBHe c npaBoBbtMt4 HopMaMV v npuHqilnanln. 3ro o6ycnoeneHo reM, qro neranb-
HO npu3HaHHble npaBoBbre LleHHocTr4 MoryT v He coBna.qaTb c peanbHbtMr4
UeHHocrHbtMll opueHTaqvnMtA cy6uerroe npaBa. Cne4oaarenbHo, Heo6xoguua
fierhrnMallus KaK npoqecc collilanbHoro npilHATIAA u o4o6peHilfl Tex qeHHocreil,
Ha Koropbtx ocHoBbtBaercn cyulecrByroqnil npaBonopn,qoK hnh ero orgenbHbte
sneMeHTbt. IeruruuHocrb npaBoBbrx LleHHocreil uoxer paccMarpuBarbcfl KaK cre-
neHb coLlfianbHoil no44epxKr/ Tex qeHHocrHbtx ycraHoBoK, Koropble 3aKpenneHH B
topHflHqecKhx reKcrax. Hanpunaep, uusxufA ypoBeHb nerurhMHocrlt npaBoBbtx
qeHHocreil rueer Mecro B Tex cnyL{aflx, KorAa oHra SopManbHo geKrrapupy}orctn,
Ho $arrnLrecKlr He pa3AenflrcTcn il He KynbrilBr4pyrorcn e o6qecrBe.
Ilemruuaqun npaBa fi ero LleHHocreil npoucxoAilT nyreM ux coorHeceHun c HHbt-
Mlf HopMarHBHo-LleHHocrHbrM14 cr4creMaMu, cytIecrBytot4t MV B o6u{ecree. Ognnm
ns cnoco6oB nerilTilMatlut4 Moxer crarb anennsll4r K ocrerrvecKoMy uyecrey. Kar
npq4craBngercg, oHo nperqcraBnser coboil yHuBepcanuHulil THn qenoBegecforo
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