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O Hemoropbrx reoperurrecnnx Botrpocax
rpegereHrHofi peeolroguu B Poccuu

M.B. Aamoaoe,
. do4erum rcaQedpu meopuu u ucmopuu npa6a u eocydapcmea
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B dauuort cmambe a6mop pqccMampuaaem meopemuvecKue npo6,tettat, c6fl3aHHue c nonbrmKaJvru 66ecmu o poccuil-
crcuil npaeonopadorc npun4unu npe4edeum*ozo npa6a. Ocuoeuaa npo6neua, no MHeHuru a6mopa, cocmoum 6 pa3ltuuHow
noHut4aHuu HopmamutHocmu npq6a 6 aHuo-aMepurcqucrcoil u powctHo-eepuaucrcoil npa6o6t tx mpadu4uax. B paurcax au-
etuilcrcoeo npe4edenmuoeo npa6a peeyrtuposaHue ocyu.qecmzr.flemcfl npeutwyulecmaeHHo aepes cosdatue Kq3ycr/tbHux npa-
6U/I; 60 6mopoi4 Cr/tyqcte npa6o6oe peey/tvposqHue OcyhlecmsJLnemcfl UepeS eee)euue odu4esnAVUubtx HopM. HercpumuUecrcoe
ucno,'Ib3oeaHue mepr4uHa <rnpe4edeumt> fuu xaparcmepucmuKu cydeilcrcoeo npa7omgop4ecmea e Poccuu Molrc:em npu7ecmu
K nosepxHocmHut4 eHaroeufl.tt4 uetrcdy poccuilcrcua u auenuilcrcuu npa6oM. ,[aa onucanua marco?o npalomsopqecmaa I
meopemuqecKou npaeoeedeHuu ecmb 6ottee rcoppercmHue cxeilu u mepn4uHbt.

K.nroqenrre cJroBa: rrper{eAeHl o6uee rpaBo, nperleAeHTHa.s peBonrorlr4_s, HopMarl4BHocrb.

B sacro.sruefi pa6ore lrrr uonpo6yeM BKparue
BbISBI{TL Te TeOpeTI,IqeCKI4e OCHOBAI{VIfl, HA KOTOpbIX
3roKnyrcs cyx{eHr4rr o He o6xoAuuo cru up eo6p aiona-
uua p o ccuircKoro cyAonp orr3BoAcrB a no [p eueAeHT-
nofi uolelu aHrJro-aMepl4ragcxorZ upanoeoli ceurul.
Hoprr,rarranuocm cy4e6Htrx aKToB KaK TeoperrlrtecKa.s
npo6reua 6r,ua rasyreua- B p.rrAe HeAaBHr4x pa6or ore-
qecrBeHHErx I]paBoBeAoB', rAe rrpoBeAeHbr r4HTepecHble
u rro] {r{reJrbHbre [apaJrnenr4 Mex<Ay o6quu [paBoM
r{ coBpeMeHHtrrr,r poccrarZcKr{M npaBoM, cAeJraHbI Bbr-
BOAbI O }jAJTT4]IL[I4 SJIEMEHTOB <(IIPEIIEAEHTHOTO IPABA)>

n Pocczlr. HecolaHenno, n pocczficKoM cyAonpolr3-
BoAcrBe Mo){<rro nairru o6rUue frpaBr4lra 14 rrpr{Hlll4[hr,
Koropble co3,4aror cyAbr,l B npollecce pa3perrreHr4rr Aen
14 KOTOpETe HepeAKO OfrpeAeJrfroT [oBe.[eHr{e Jrr4II,
He -qBJrrrouluxc.rl cropoHaruu cyAe6uoro crropa, B paM-
Kax Koropofo 3Tr4 rrpaBr,IJla I{ [pr{Hur{rrbr 6ruu nponos-
rrarueHr,r. Ha yponHe npoQeccuolraJrbHoro rcpurruec-
Koto c.lr oB oyrrorp e 6:reHrax Her Hr4KaKI,Ix npenxrcreurZ
K ToMy, .{ro6bt 3TI{ HopMbr r4 npl4Hutrlbr Ha3brBarb
<<rlp eue.{eHTaunr>3. Bnrecte c reM rIpI4M eHeHI4e repMr,IHa
<([peUeAeHT) K pa3HopOAHbIM npaBoBbIM SBIeHUSM
MOXeT npr4BeCTZ KaK K. JIOXHbTM aHZUrOruI.rIM, TaK 14 K
ouru6o.{Hr,rN.{ 3aKoHoAareJIbHbIM peIxeHI4sM.

BoureAuree B MoAy yBneqeHr4e <<IrpeueAeHTaMr4)>,
Ha Hatrr B3rJrsA, o6uapprurnaer HexeJraHr4e 3aHr{Marb-
cg cepbe3HbrM Teoperl,{qecKr{M aHturr,r3olr clorcrelZrueft
np o6leuu, Koropyro [peAcraBJnrer HopMarr4BHruZ xa-
paKrep cyAe6sux aKroB. Folee lerrolM rryreM KrDKercrr

r4crroJrb3oBanNe 6pocroro repMZHa <<[peueAeHT> c
rlpr{3brB oM rroJrHocrbro pe$ opltuponarb ro, r{To Ka)Ker-
cg orcraJrbrM u HeyAaqHbIM B orettecrBeHHoft cyae6uolZ
cl4creMe. OEraxo Mexry ronuenqaerZ rpeueAeHTa,
lexaqerl B ocHoBe o6ulero flpaBa, u roHrrenuraer?
HOpMaTr,rBHO-npaBOBOrO aKTa Kard OCHOBHO|O I4CTOII-
HI4Ka npaBa B poMaHo-replraucxor7 npaeoeori rpa,l^V-
IIr{r4 Jre)il4T orpoMHoe paccroqH[e. Z nonpoc Aaxe
He B TOM, rrpl4rlvcnuTb nll npeIIeAeHT K r4cToqHr{KaM
npana (c rorrKr{ 3peHur rop[.r,r4qecKofi rexsurlr Het
npenxrcrnrzrZ K 3ToMy - AocrarorlHo Irpl{Hrrrb coor-
BercrByroulr4rl HoplrananHo-npaBoBorl a<r nalo.{o6ne
3aKOHOnpOeKTa <.o HOpMaTr{BHO-rlpaBOBErX aKTaX B
Poccnficrorl (DeAepauuz>, BKJrroqtr{B B Hero coor-
BercrByrorqyn crarrrc). Bonpoc ropa3,{o rny6xe -
B pa3Jrl4rIHOM rrOHt4MAHI.lt4 HOpMaTI,rBHOCTr,l.

Hopua B ToM noHuMalnrtr, Koropoe [pr4Hsro B
Poccuu 14 B Aplrr{x crpaHax KoHTr{HeHTaJrbHoro rlpa-
Ba, rrpe,{rrojraraeT aKcr4oMaTr{qe cKyro ollpelen eHHocTb
co.rlep)KaHr4rr u ycttovuit [prlMeHeHl4rr npaBoBofo [peA-
rI]jCA}{VTtT, BbrTeKarOLUtIX I43 HeIO rcpI{,UUqeCKUX IIOC-
ne,qcrsraft . IperreAeurHoe MrTIIIJIeHI4e B crpaHax aHrJro-
aMepr4KaHcKoro [paBa cTpol4Tcg Ha HHOM [oHr{MaHr4r4
IIpaBOBOTO I1pe,{nUCaH}1S, KOTOpOe paCCMaTpUBaeTCs
cKopee KaK racroqHr,rK apryMerrTarJtrrvr, ra< o6ulas cuuc-
IOBa-s OCHOBa An-q HaXO)KIeHUS KOHKpeTHbIX IIpaBllrI
pa3peureHu.s cnopona. Eclu npuuxrr> npe4nafaeMyro
A.B. Kauanr4HbrM 14 C.B. Tperr-aKoBbrrvr repMr{Hono-
rr4ro, To Mo)Gro roBopr4Tr, o pa3Jrr{qr{u pr4Topr{qecKolo,

I Jlorura grltx cyxgeuNfr orpaxeHa B pzIMKax Ha[66nee rpoMKoro uauu(fecra B 3arrlnry rrpgrlgaeHTnoro [paBa B Pocclrr.r - per{r4
A.A. I4saHoea Ha Tperlux Cenarcr[x.rreHtlrx, Koropzur BrrocJreacrB]4r.{ 6r,ua o6reqeua n Qopuy crarr,n (I,IeaHon A.A. Pevu o
npeuege+tre ff flpauo. Xypna:r Bnrcureri rrIKoJrtI gKoHoMuKw.2010. Ne 2). B 3roft peqfi c$opvylrponaHa ra ocb, BoKpyr Koropoii
crpo-,ITcfl clDKreHl,rs 3ailrltrHr4KoB r,{ rrporrlBHr,rKoB lrpeqe4eHTHoro fipaBa B Poccur.r, xora npo6:revau,{Ka, oqeBuaHo, Bbrxoar4r 3a
npeAenbr, o6osHa.reHHHe B Br,rcrlrrr;reHr{r,r llpe4cegarea,a Bucruero Ap6rmpaxHoro Cyla Pocoara.

2 Cpeuraytrx pa6or uoxuo orMerl4r6: 3arafinosa C.K. Cy.qe6HHi nperreaeuT: npo6leulr rpaBorrpuMeHenust. M.,2002 ;
Bepeurarran A.H. Cyae6noe npaBorBopr{ecruo u Poccnr: cpaBHr4reJrbHo-npaBoBr,re acrreKrbr. M., 2004 ; MapveH<o M.H. Cyaer:icxoe
npaBorBopr{ecreo u oynericxoe nparo. M., 2007.

I Cu.: 3oprrolu 8..{. ConperaeHuufi 'rarp, [paBo r,r Koncrur]rlu-fi. M., 2010. C. 159-171 ; l4uxzes f.A. (DeHoueH cyAe6noro npe[e.[eHra B
Poccuu // Cyae6naa npaKri{Ka KaK i{crorrHr4K npaBa. M., 2000.

o Cv.: flnopruu P. O npanax ncepre:. M., 2004. C.35 lr aanee. M.H. MapueHro He6egocrosarerr,Ho orMeiraer, qro <<rrpeue.qeHr or]rocr4rcrr
K BecbMa ciro)KHbIM tI MHofofpaHHbIM IIpaBoBbIM gBre}lr4[Mtl, B 3HaqfiTeft,Hoii crerreHr4 3aBr{c{ulr4M or I,icropl,FlecK}rx, coUuaJIbHbIx,
IroJIr{TI4qecKl4x 14 uutrx rpa,aurluri, cneunSuvecxux ycrowrrT cyilrecrBoBaHrin npaeonofi cpearr" (Mapvenxo M.H. Cyle6usrft [perreaeHr:
pa:uoo6pa:ue lousrutl n nHoroo6pa:ue Sopu npoxueuua // Xypuwr poccuricroro npaea. 2006. Ne 6. C. 97).
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np o oneMHo - opr{eHTr4p OBaHHOTO CTI,In_g rcpprluqecKorz
apryMeHTalltrrl B OTKpbITbrx rrpaBolopsArax aHuo_
aMepr{KaHcKoro Tr4rra, KoTopoMy npoTrrBocTolrT opr{eH_
nrponauHrrfi Ha aKcltoMr,r crr{Jrb 3aKpbrrbrx rrpaBorlo_
p{,AKoB poMaHo-f epMaHcKoro rrana (ero, pa3y{eercs,
ne6eponcrole uleaJrblrbre rvrrbr, IrocKoJIbKy B peaJlbHocrr4
IrDaBoBbIe nop_gAI<[I pa3HbIX CTpaH co.{epxaT 3JIeMeHTbI
o6onx urnon). B sroN.{ cN{rrcJre <drorr,rKa 3arlrrrrorZ ra arcra_
olaau.rHoi npanonorZ cl4creMbl B Tpa,4r,lp{oHHoM ropr4_
&{qecKoM no3uTr4Br43Me OrBo.44T Cy[y cKpoMrryro ponb
yqpex4eHl4q, Iraccr,rBHo Ilpr4MeHrrrouero ycTilHoBJreHHhIe
3aKOHoAaTeJreM rrpaBr{Jra, r.e. AeAyttr4pyrotuero KoHKpeT_
nbre npe.ryIucal{uA Ha ocHoBaHI/M O6II$D( HOpM>s.

llro6u [epecrpor4Tb gry cxeMy.rl B sToM cMbrcJre
coB eprxuTb <<np erIeAeHTHyro p eB onlorluro >, Hy)(HO
rl3MeHUTt Tpa,{I4TII4OHHyIO AOIMaTr4IIeCKyro cxeMy onl4_
caHr{n [poqecca fipaBonpvrMenegr4fl (rax Soprr.la-ntHo_
JI ofaq ecKoro np oqecca AeAytlupoBaHr4_s KOHKperHbrx
npaBonpr4MeHr,rrerrbHbrx perueHurZ N: o6rUzx uopu),
rocn o4cTBylotr1yrg B yrvrax 6 Olluu{HcTBa oTe.recTBeH_
Hbrx ropr4cron. flpu 3ToM Her oco6ofi pa3Hr4r{br, KTo
co3.rlaer erv o6xrue HopMbr - 3aKoHoAarelu tu6o
caMvr cy4bvl. n o6ozx cn) {a.sx sa,(a.rer? cyp.brL paccMaT_
plrBaroruef o,qero, .sBrreTcr [olBe,qeune roHrperHrrx
$arravecrnx o6crosre:rbcrB rroA o6rqee rrpaBr{JIo
(oHo uoxer 6ltrr saxpenreHo KaK B 3aKoHo.rlarerbc_
TBe, TaK r,I B Brrle pyKoBoArIlIHx yrasauall Ha npaBo_
Bbre no3rrquu Bbrruecro_srqrax cyge6ulrx rzncranqufi ).
3ra npanonaa MeHTaJrbHocrb cKnaAbrBanact n nauerZ
npanonorZ Kynbrype BeKaMI{; 3aMeHIzTb ee Ka3yr4crvrl_
HotZ rexnuror7 cxoAcrn u or.:trvuvtitt, qro xapaKTepHo
AI_S MbrIUeHI4g IOpI4CTOB Ha poAI{He nperIeAeHTTIOrO
npana6, ilpe.{craBn.serc.s sa,4a-rer? nla-rropiu-tr"crrqHori.
floerolry pa3roBopbr o nperleAegTax s poccuu Hoc.f,r
no 6onnueri qacrr4 iurJreroprdqecrurZ xapaxrep. Ona_
ceHl{e B}rylxaer ror Sarr, qro sru iuneropl{r{ Iacrro;rb_
3yrorcs Arq o60cHos aHVs. pacJ]|iprpe]'j{us. lpanonrovr.rfi
Bbrcu xx cyA e 6uux r4Hcr aHrMfr c o3.[aB arb H opMbr
npaBa. Calro no ce6e raxoe pac[rr4peHr,re, Bo3Mo)KHo,
H roJre3Ho B ycJloB!{qx Htl3KOrO KaqecTBa pe3yjrbTaToB
AerrenbHocrra 3aKoHoAarelrHor? Bracrr4 s poccura,
Ho o6cyxlenlre Borrpoca o qelecoo6pa3Hocrr{ TaKoro
pacLul,{peH\rfl, ny.rue BecTr{, He r4crronb3y{ illtlleropl,{u }r
6esocHoeareJrbuble .aHaJrorul{ c aHrJro -aMepr{KaHcKt{M
rrpaBoM, He o6pauraqcl r o6cyxAar"a Ao"ror{HcrB r{
HeAocrarKoB [peqe,ueHTa Kar raronoroT.

B sroN{ acrreKTe l{cnonb3yeMrrrl n conpelreHHblx
wrcKyccuy; e Poccuu repMr4g <(rper{eAeHT> npeAcraer
KaK CBOero po.4a r.rAeonoreMa, qepe3 Koropyro TpaHc_

6 Msr ;re 6yleu o6cyxgarl' Bolpoc o Hanl4q[lt fipeqeaeuTHoro fipana n [penneu Krarae, n cpe4aenexonoii poccuu, B apymx crpaHaxrr uI{BI{JII43auHjIx' Bonpoc o npelleaeHrHoM xapaKTepe aKroB nrrcuux cyae6Hrrx uHcraHur.li poccur craB1lrc.fl nper4Myu{ecrBeHHoB acrieKre BHeApeH[,I fiHCTI4TyroB aHTJIO-aMepIrKaHcKofo npaBa (coor:lercreyrorqrv o6pasou rpon],rrleHHbrx qepe3 poccnficKrre .<@u;rr'rprr'>), .{To us6agrqer Hac or neo6xoAuruocrr,r uccreAoBaHwr agaJrogqHr,rx eenoueuon B Apyrqx npaBo6r,rx Kynr,rypax,7 K nplrvepy, norr'syscb Kareropnefr <'npanonoii npiauqran>>, cu.: 3oprrclH B..I{. conperr,renHr,rfr vrap, npaBo r.r KoHcrilryqus. M., 2010.c' I l3-i 58 ; la.pruen lA. KoHcrraryrttto-""ure 'p"uqtnn pr,rHovHori 3KoHoMr.rKr,r (paswrrue ocHoB rpaxnaHcKoro npaBa B peueHr4sx
- 

KoHcrlrrlrrrouHoro Cyla poccarZcrori @eaepauira). M., t004.
t Br'tcrynlertue llA' la'Fxueea Ha-M-ex[yHapoanot? Hay+ro-npaKrr4.recKofi rosoepesuau ..Mo.qepr.rfisauilrr rtpaBoBr,rx 14Hcrr{ryroB:BbrsoB'r BpeMeHrr>, n.1 0.20r2. URL: http://www.hse.ru/news/ava nt/ 63634g4ti.himle cu': flerpon K'B' <'flpeqsqsHD> B cpeaHeBeKoBoM pyccKoM npane (XW-XW I nn.) / / locy4apcBo H npaBo. 2005. Ne 4. c. 7g-g3.l0 Pa-:yneercx, ecrb I4 cqacr,[{Bble ncKrlor{eH]'Il. cp.: fpocranuen B.l HpancrneHHoe fipaBocynre u cyaeoHoe npaBorBopqecrBo . M.,2007 .
" Map.,s1t*ot.H.OctronnsreracrorrHtlKr.taHurocaKcoHcKoroflpaBa:noHflTHeTrpelre(elTa//BeffrflarMfyCepr,lnll.ITpano. 
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nnpyerc.fl MHO)KeCTBO pasuoo6pasHbrx cMbrcJroB _
cBo6o.{a cyAerzcKoro ycMorpeHr{q, rpaBoMorrl4e Bbrrrre-
crosx{rrx cyAoe AaBarb o6s3arerbHbre .rlupeKTvBbr
HI/U(9CTOSIUI4M, BLIB9AOHI{9 HOpMbI V3 aIIUtOfI4tl C I]pe[_
rlrecrByroqlrMll pelueHr4rrMr4, npaBoMor{ue cyAerZ co3Aa_
Barb HopMbI rrpaBa, cpelcrBo 06 e crre.reHl{.fl egranoo6pa_
sla.fl cyle6Hofi.nparruru lr r.n. Zclonb3oBaHr4e sTor4rr
npoqnx qeoJroreM npu pe@oprr.rvrpoBaHtrv [paBoBoro
IIopslKa [peAcTaBnseTc.s AocraToqHo orracHbrM AeJroM,
KOTOpOe MoxeT npr4HecTH Bpen, ecnH 3necb _ KaK 3TO
r4 flpuH_sTo B r4AeonorulrecKrlx cnopax _ I4cCJreAOBaHHe
6y4er:aueueHo o6ocHosaHIreM c rorrKlr 3peHr4q nor_
p e 6uocrelZ rp aKTytKvI, 3anp o coB corll4anbHor? )o43Hr{,
yAarlHoro orrblra lpyfl4x cTpaH. Kar cnpane4-rrtrBo no,{-
ueprcrnaer |'A. la4xzen, <,[poAonxaTr, <<IrpelleAeH1Tryro
peBonloqurc)>, HaqaBllIyroc.f, B POCCr4I,I eXIe B cepe.[r{He
1 990-x ro,4oB, 6es nororHeHrrg Mero,{oJrornqecKoro
6araxa npocro oracHo,>8. C rpy4onr MoxHo o)o{Jlarr,.
rITO CaMO rro ce6e cpaBHeHrle npeAenoB cylettcKoro
ycl\lorpeHr4_f, r4 [paBoMorrufi cygeil Ha HopMorBopqecrBo
s Poccuz r,r B Apyfl{x crpaHix, BK}rre c paecyx/regurwar
o roM, ecJrrr JruuaPycu [peqe4eHTr{oe npaBo, npr4Hecer
cKoJrbKo-Hr4oyllb 3HaqnM:brrz reoperravecrcrrZ pesyrmrad.
Eclrtl rarosrtM cqurarb rularenbHoe r43)ryegue rzcroq-
HT4KOB O6s3[,IBaroueft custst cyae6Hbrx aKTon, oco6ernro_
crerZ Hoplr,raruBHofo 06 .3trBaHUA qepe3 cyAe6Hr,Ie aK_
TLI, npe,UeJIoB o6rqeo6g3arejr[,Ho cTI{ c$opuy,rraponaH_
Hbu B raK[D( aKrax npaBr4n, rpaHr4rl cyAefrcKoit cno6o_
Abr [pr4 $ opruynup o BaHvfir Hop MaTr{BHbrx Bbr cKa3br _
sa]Jfiir.

Throe usyreHr4e npeArronaraer aHalru3 HopMarr.IB-
HOCTT4 lrpaBa I{ HOpMaTI{BHOfO co.{epxaHr4.rl lpaBonpr{_
MeHI4TerbHF,Ix aKToB - aHurvr3, KoropoMy )xe 6uln
nocBrrueHbl MHorrre roMa npor43B el.emrfr BeAl,lqux [pa_
BoBeAoB )C( n., cpeAt4 Koropbu Mo)c{o Ha3Barb L Ketrr,_
3eHa, I Xapra, P finoprczna, M. Tponepa. CoAepxaHze
3Tr1D( npol,r3Be.4errnz, x coxa-neHr4ro, pe.trKo oTo6paxaeTcq
Ha crpaHlruax 4ucKyccvfr. o npeueAerilaxt0, IIe neraerc .
aKrIeHT nI,{6O Ha 4[eoJrorttlrecxo\,r o6ocnosaHr.il{ npeue_
AeHTHoTZ peBofioqpu B Poccr{u, nv6o HacpaBHl4TeJrF,Ho_
IIpaBOBOM aHrurr43e <(IIpeueAeHTOB)> B pa3Hbrx cTpaHax,
nn6o ua r{3yleHr4rr pa3po3HeHHbrx noJroxeHr4rz npolxno-
ro u Hacroquero poccHtzcroro (ra conercroro) saxo_
HOAaTeJrbcTBa o npaBoMoql4rl Bbrclllux cyAoB u3IaBaTr,
yra3aurfl , o6.s3arerbHbre AJIfl HrDKecro_sur4x cynoB.

Ecln couacvtrbcfl c reM, rrro npeueAeHT iyao "pe-IUeHI{e CyAa, KoTopoMy npr4[aeTcr cula Hoprrno, npana
14 r{M pyKoBo.{crByrorc_f, rrpl4 pa3perxeHr{t{ cxo)KHX
roJl)>ll, To ecrb ocHoBaHH.s noJlararb, qro Bonpocbl.

KauraHun A'B', Tperr'lxon c'B o6rqereoperrtsecKt{e oc^Ho }aHa-fl 14ccne,{oBaHr4r npo6neM npaBonpr4 uetteuux f / [Ipanonpuueaerruereopr.{r r{ rpaKrura f ore. pe.{. FO.A. Tnxolrrapon. M., 200g. C. 42.



KOTOpF,Ie B OTeqeCTBeHHOM IIpaBOBeAeHI4lr CerO.4H-s
o6cyxAarorc-f, noA py6pr4Koft <<[peqe,qeHTHoro rIpaBD>,
6onee uoAorBopHo Mory,T r{ccneAoBarbcs B paKypce
rr3y{eHr4s cnequopFrecxux oco6eHnocreft HopMaTr,IB-
uocrrz cyAe6Hbrx aKToBr2, a He qepe3 [oneMHKy o roM,
crorlT JIr4 Ha3brBarb cyAe6nue aKTbI Bbrcrrrux I4HcraH-
qraft npeue,ueHTaMu, cyreftcrulr,t npaBoM I,IJIrr KaK-To
no-ApyroMy. Paccuorpeurae AaHHofi npo6neuaruru
B KOHTeKCTe pa3Ir4qHbIX [IO.4XO.[OB K TIOHI4MaHI4TO

HopMarr{BHocrr4 rlpaBa lo3Bor.ser yrZrn or MaJIoTIJIo-
,[orBopHblx reoperr4qecKr4x cxeM n ot oruu6o.{Hrrx
alleropurZ, HaBe-rIHHbIx HeKpurl4rrecKr4M I4cnorb3oBa-
Hr4eM TepMr4Ha <(rrpeqe,rleHD>.

flo lrHeuuro ero poccraficKux 3auIlITHI4KoB, rrpe-
rIe.{eHTHoe npano (nouuMaeMoe B cMbIcJIe cyAeficroro
HopMorBopqecrea) uMeer MHoxecrBo npel4M)alqecrB
(6oluuar cso6oAa 14 He3aBl4crlMocrr cyAetZ, 6omlras
npe.[cKa3yeMocrr cyge6Hrrx peureHrarZ ra r.n.), v ilpu
3ToM <<Her cepbe3Hblx re op erl4ilecxrax nospaxeuuri
rrpor}rB peuru3allvrr4 cr,{creMbr npeueAeHTHoro npaBa B
Poccrn, nocKonbKy.{ocror{HcrBa ITpeIre.qeHToB 3Haqu-
TeJrbHo rrpeBbrrrraror rrx HeAocrarKrzn I 3. PaccyxreHug
o re op eruq e cxofi cocro greJlbHocrl4 rpaHcrilaHrauura
lpeqeAeHToB n pocclrticxoe rpaBo B ql4cro yrunura-
pucrcrorZ nepcrreKTuBe BbI3bIBaer HeKoropoe He.[o-
yr{eHne. Her currcna crroprlrb c relr (ra.xra, nao6opor,
rrpr4Hr4Marb B KarlecrBe aKcuoMarr4irecxofi ucnaurt lo),
r{To coBpeMeHHzl_f, cl,IcreMa opraHl43ar{r4r{ cyAorrpor43-
Bo,[crBa s Poccuu He -flBr.flercg 3TaJIoHoM coBeplrleHc-
rea. Mo)<Ho corJIacI4TEc.a 14 c reM, rITo He3aBl4cr{Mocr[,
cy4e6Hofi nltacrra e Poccul4 HeAocraroutto o6ecleueua,
a KaqecTBo Aefl TeJrr,HocTlI 3aKoH o.4aTel rH oft BJIaCTH
KaK Ha Qe4epalrHorrr, TaK 14 Ha peruoHanbHoM ypoBlulx
ocraBJurer xenarb Jr)ryruero. Ho caMo rlo ce6e sro $ar-
TI,II{C CKOE NOJIO)KCHUE ACN HE,{OKA3bIBAET I4CTIIHHOCT}I

cprleHrarZ o fiorrb3e pacrrrl4peHlls [peAenoB cyAeficro-
fo HopMorBoprlecrBa. fia u ue Moxer .(oKa3arb, ecJII4
BcrroMHr{rr, saxoH IOva (sauper nrrneAeHvfl cyxreuulZ
o AoJD{c{oM ns cyxrenufi o Saxrax).

3Aecr, ner Hy)KAl,r ocraHaBJrI4Barbcq. Ha o6qux
MecTax [vcKycauv o MecTe rrpelleAeHTHoro npaBa B
Poccuu - HacKo:rbKo oHo coBMecrl4Mo c npr{Hql4noM
pa3Aenenu-{ nractet?, rposl4T lrl oHo o6pyleHraeu r,re-
papxuu r{cToqHr4KoB rrpaBa, 3aMeHr{Ma JII4 ,[oKTpI,IHa
[peueAeHTa reopuerT TorKoBaHL{a rpaBa, pa:pa6oraH-
norZ n cosercrorl ra nocrconercxoft npanonotZ AoKTpr{-
He, npr,rBeAer JII4 oHo r cy4eftc<orr.ty npoNsnolyra.
B .uaHnolr ornoIrrenrzu Ae6arbr oIUITb-TaIor BeAyrc{ npe-
HMyrrIecrBeHHo n cQepe npanosoft uIeoJIorl,II4 (<,raroe
rlpaBo HaM HyXHO?>>, <(Hyi{GIO Jrr{ HaM qpKoe rpaBo?>>,
<<rlrroxo JIu Harrre co6crBeHHoe npano?r>), qro r.r Hauulo

?tt yp HAA K o H CTHTVUH O HH o ro [pAB o Cv \r4fl Ne 4 (1 4) / 2013

nP o EnE Mbt TE OPr4t| KOHCTI4TyqI4OHH Of O nPABA

orprnKeHlle B noneur.rxe A.A. I,IeaHona u IO.K. To.lcroro
Ha Tperblax CeHarcIC{x qreuu-n<. OcHonaHH#I Ha Bo3pa-
xeHuqx IO.K. Tolcroro Kpr{TI{Ka rpeqe,{eHrHoro npaBa
rrpeAcraBn rercn uey6erurentnofi : cr{creMa pa3ilenePzli
snacrerZ 6es npo6reu yxllBaercs c [peue.ueHTHbIM
rIpaBoM Ha poAI{He Teopl4l4 <(CAepXeK I4 IpOTI4BOBeCOB)>;
KOHrIenqI,Ifi 14 CTOqHT4KOB rlp aBa AOII)KH a O[II4CbIB arb

CYIIIECTBYIOII(YIO CI4CTCMY HOPMATI4BHO-IIPABOBOIO PE-.

rynllpoBaHr4rr, a He IIpe.4IrI4cbIBarb lIIeiuII43r{poBaHHyIO

crpyKrypyts ; ocHoBaHHa-fl Ha 3Tarr4crcKnx crepeorl4nax
coBeTcKag I4 flocTcoBeTcKail TeopI4rI TOJIKOBaHTT' rlpaBa
He ,4aer o6'sqcueuus @eHoueuau cyAe6Horo m arMvr-
Hl{crparr4BHoro HopMorBopqecrBa, ra 14 rro bolluretZ
qacrr{ He craB[T nepeA co6oIl TaKoIU 3a,qaql4, cyaefi-
crcarZ upousnoJl BecbMa BeposreH B u crpaHax, rAe 3aKoH'
cql4Taerc-a ocHoBHbrM I4croqHlrKoM flpaBa. OcHosartft,re
Ha lr.qeoJrorlF{ecrutx npe$epeHlrt{r{x cropbl, KaK rIpaBI4-
Jro, He r{MeK)T oco6ot? Teoperr{rlecKorl rleHHocta - sro
pacrrpocrpaHfle"rcfl u Ha Ae6arrr o roM, xoporuo unu
rrJroxo n.ls Poccuu npeIreAeHTTIoe lpaBo, KaK HyxHo
Ha3brBaTb pyKoBoAsuII4e yKa3aHHg BI'ImeCTOrIrqUX Cy-
Ae6HbD( uncranqr,Iri. Tarcre nonpocbl orHIoAb He Jrr{rue-
Hbr r{HTepeca, Ho I4MeIoT npol{3BOAHOe 3HaqeHUe - OHII
ueHHLr Jrr4rrrb npu ycIroBl'4rr, qTo ygcHeHa ra MeToAoJIo-
rr4lrecKa{ lI TepMI4HoJIOrUqeCKa.S OCHOBa, Ua rOrOpOtz
Be4yrcq coorBercrBylourl4e Ae6arbl. B grold orHoIIreHI4Id
Bcraer Bonpoc o roM, npaBruIeH nll Tor reopenavecxuit
KOHTeKC! B KOTOpOM HArra.Jrgfl 14 npO,4OJIXaerCg CnOp O

poccuricrou ilpeIIeAeHrHoM rlpaBe.
A.A. I,lnaHoB TaK orrpeAer-ser rrpeqe,[eHrHyIo

npo6lelrarrary: <,Bce 3aBLrctrt or orrrpaBHoff Tovrz,
HaquHrls c roropor? I4ccJle.uoBarenl4 onpeAen-{Ior pon},
cyle6gr,Ix aKToB Bo Blrvfllr'rrv ux sa o6urecrBeHHble
orHolleHr4s. CaNro croso <(rrpeue.(eHD> truln <<Heflpe-
II9A9HT)> He IIMeeT IIpI4HUI{II4aIIbHOIO 3H?rlOHI{fl r) r6.

Arra-[orr.r.IH1fl lrvtgtrtr paccyxleHr{rZ co4epxorrcfl n Bo
MHOTUX ,4pyrl4x p a6 orax cTop oHHI4Kon <,po ccutZcxux
npeue4eHTon>. Tpylno corJlacl,ITbcr c rorurotl su4x
p accyxreHr4 it. Ecnu Krlorr eBbI e rep MI4HbI H ay{Horo
r4ccJre4oBaHrl-r crorb aruop$Hrt, uro nrr6op Mex,uy
HI{MI4 HE I4MEET <(IIPI{HIIXIIZAJIbHOTO 3HAqEHI4q)>, MOX-
Ho ycoMHr,rrbcf, B KoppeKTnoc:rr,I raxotZ repMI4HoJIorI4I4.
A upanrurrHarl TepMl4Honon4g - o,{Ha I43 gaxHelTuux

ocHoB Mero.{oJlon4l4 Ha} {Horo rol4cKa, 6e: roropotZ
taroft noracr ocraerc.s Ha ypoBHe UHT!'I{TI4BHrIX Aora-

Aox. Ecru Her pa3HI4Irr'I B ToM, KaK Ha3Barb rlpaBoBble
rro3rrulirz I,r pa3bscHeul4{ BbIcIIrI4x cy4e6nrrx lruc-

ramgafi, To Her oco6oro cMbIcJIa rparI4TT, qepHuna Ha

Ae6arn o <<rrpeqeAeHTHoM rrpaBe)> B Poccul4 u soo6ue

r{cnoJlFfoBarr, B noJIeMuKe o HopMarI4BHoit cule cyae6-

HbD( aKToB TepMIIH <<[peUeAeHT)>, cToJIb rtlloxo Io]IrIT-

12 3ro ue coBceM To xe caMoe, qro <.cyAericxoe nopMorBopqecrBo>, [ocKo:rbKy Hanltqrae y cyle6Horo perreHlr-a HopMarI4BHoro eQQerra

erue He o3Haqaer roro, qro nuHocsrqr.rri peurenrie cy,qbrr rBopr.rr HopMy, - rarofi s$(f err penreHne uoxtt o6pecru 6:raroAapx

noc-rre,trForueMy r4crroJrb3oBaHraro apryl{eHToB groro perrreHr{r B Apyn4x cyle6nux aelax lu6o nc.reacrBr{e aoKTprrHaJlbuoro rorKoBaHl4s

laHHbrx apfyr{enron. flepnoHava,'rr,Hr,rfi cy,Ebrr B 3ToM cJryqae, crporo roBopr, rBopqoM HopMbJ He.gBJl.sercr, [ocKoJIbKy HaaeJIeH]4e

BBo.tr!{MbIx I4M apIyMeHTOB npI43HaKaMI4 HopMaTI{BHOCTU OCYUecTBnqeTcs He CaMI4M eruu Cy,4r,eti.
rr l,laaHoe A.A. Yras. co.r. C. 9.
ra 3rn N HeKoroprre apyr-r{e MoMeHThr 6urlu ornyrenur B Kpr4rrnrrecKoM orBere IO.K. To,rcroro Ha uilrt4pyeMoe BbIcrynJIeHI4e A.A. I4nanoea

B parrKax Tperrux CeHarcnax qreHilit.
ri Cv.3aueqarelr,nsrri aHanr{3 rlpnpoabr rrocraHoBreHnti usrcurax cyae6Hux rucranuuft Poccura KaK <(cKpbrrblx ucroqHl4KoB [paBa>:

Eypxon A.JL Craryc flocranoereur.tft fllenrya BC P@ n gaxonoAareJrbcrBe u cy4e6nori nparcrure / / lTpanoBeAeul4e. 201 i . Ne 5.
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Hbrft _roprrcraM poMaHo-repMaHcKoli npaBoBofr Tparu{-
tft[u".

PaccyrrreHtrq cropoHHI4KoB npeueAerrrrloro [paBa
B 3TOM aCrreKTe CTpOSTCq npI4MepHO rIO CneAyroqe-
My aJrropr4rMy: (1) n Poccuu ecrl' cyAe6Hrte perrreHlls,
KOTOpbre oKa3r,IBaIOT BJrVlgHIde Ha ApyfHe pelueHl{s
r{ Ha [paBoBbre orHoIIreHrIs B IreJIoM; (2) uenaxHo,
KaK Ha3brBaTb 3TU perreHr4q, npeueAeHTaMr{ I4III{ HeT;
(3) nr;mo [pr43Harr,, qTo HopMbI flpaBa Mol]yr co3Aa-
Batc-rr He roJIbKo 3aKoHaMI,I, Ho Ia cyre6nblMl4 pelne-
:a:aeMr4; (4) nprasnaru{e raKI.IX <HopMarr4BHbIx)> peure-
HrarZ noresHo Ar-s cy.{e6uor? rz npanonofr cl{creMbl;
(5) nosroMy HaM Hprc{o [pLI3Harb npel{erer{THoe IrpaBo
n Poccrur; (6) u cnoco6crBoBarb ero pacnpocrpaHeHl4ro.
Ho ecnn B cyx[eHI4I4 (2) orpmlaercg neo6xoAutrlrttt
xapaKTep repMr4Ha <<rrpeqe.[eHD> A.tt-fl Poccua, To rlo-
sBnenr e B cpKreHlllx (5) u (6) <<[peqe.{eHrrrorZ'> rep-
Mr4HoJronru{ JrorunlecKu 6 eso cHosarerbHo I 8, a paccy)<-
ileHtrfl BrroJIHe MofJII4 ocraHoBllrbcx Ha nynxre (4).
Ho necr,ua JIerKo rloHgrr' cKJroHHocrb rlpaBoBe,{oB K
<(rrpeqeAeuTuofi,> reputrHoJlorl4rr. Eclu 6tt paccyx-
xeHt4g. ocraHoBr{Jl}rcb Ha BfIoJIHe 6arralrgou ry/HKTe
(4), ro norryqunsar 6rr He nporpaMMHoe yrBepXAeHIae,
a npocrorZ rplor{3M (.,cyAe6nrrre peilIeHl4rl I{MeIor aB-
Topr4Te! 3acraBnrrrouluit cy4efi vr uHbrx rI4II cqurarb-
c-s c I,I3IO)KeHHbIMr4 B TaKI4X peIneHI4sX apryMeHTa-
Mu,>), c KoropbrM Ht{KTo He crzut 6n oco6o }{ clopl4Tb.
He racrffo.reHo, rITo ryManHocrb coAepx(aHr4rl I{ rpa}ilq
TepMr4Ha (<frpeueleHT,> (u nporzsnoAtx oT Hefo TepMI4HoB
Hanoro6ue <(npeqereHTa roJIKoBaHlIl)>) n ueualoft cre-
reuv o6rqcuner ro, rrro gamrltrl TepMuH cocr:tBJller He-
II3MeHHyIo npWnIJIe>KIIou'b Aprtry\relITalWl, C IIOM0IIFIO

roroporZ trperJlaraerc.s pacr]r4pr{rb IrollHoMot[ffI cygeir,
3Kcruurrr{THo Ha[eJrr{B rD( HopMorBopqecKoIT nuacmro.

llonpo6yerr.l BKparue pa:o6parrca, a qro xe B aHr-
ar'rirct<oft np anonofr. goKTpL{He osHaqaer oro laarLrqe cKo e
cJroBo, K KoTopow HeylepxlrMo TflHeT cTopoHHuKoB
cyne6nttx pe$oprrr B HarueM oresecrBe. B uau6otee
,rlocr)arrHoM Br.rle KoHrlerqu_fl [perleAeHTa fipo_sBrserc_fl
B npaBuJre <(cTosTb Ha pelxeHHou>> (stare decisis), r.e. u
'rpe6onarrvu AepxarF,crl paHee npl4Htrroro peueHr4rr, Tor{-
Hee - Tex HopM u [puHur.{noB, qro paHee 6rurz coq[arnI
i4 npr,rMeHeHbl cyIbqMl,t B npoqecce BbIHeceHI{g I,rMr4 pe-
rrerugle. Kaxon xe xapaKTep HopMarr4BHocrr{ [peueAeH-
rrnx perueuurZ am.irurZcrco< cy4on? l{snecrnbrri coBerc-
rcn? reopenaK fipaBa C.C. A-nexceeB yAaqHo rroru\,reqae!
gro B <<arrurocaKcoHcKoM o6qerra npaBe HopMbr B Br4re
rfperreAeHToB Bbrpacraror HenocpeAcrBeruro ue cy4e6rrx
petxerruil, [pr4!reM cyI[,r4 opl{eHTr{pyrorcfl Hg roJrbKo Ha
cyqecrnyrounZ nperleAeHT... Ho r{ HerrocpeAcrBeHHo Ha
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He npaBoBble KpI4TepIdI{ - pa3ylr{HocTl,, cnpaBeAnl4BocTb
14 Ap.t to. AHuraqaruer P. Kpocc eue 6onee onpeAeJreHHo
rro,B{eqaer orcyrcrBr{e rcpl44r.flecrotZ o6ssareJrbHocrr{ 3a
perneHl,rrrMr4 BbrcIuI,D( cyroB - o6q:aHHocrb cJIeAoBarI)
pauee nppIH-flTbIM peilreHulM BbITeKaer us npanonoi
roKTpr4rrbl, v3 raBretllffi o6tuecrBeruloro MHeHU-s rrpe,{-
crannrerer? cyAeitcroro xopnyca2l.

Kporrae npoqtil( oco6erurocrerZ arruurZcroro npeqe-
AeHTa MO)KHO yKa3aT6 TO, qTO OH He CO3Aaer [paBoBofr
o6.ssaru{ocrl4 rrls ApyrID( cyAerZ, locrolr,ry cyAbx Mo)<er
He pyKoBoAcrBoBarbcs ratio decidendi rro paHee peureH-
HOMyAeny, ecltt 6yAerAoKa3aHo, qro 3To pelueHr{e BbIHe-
ceno oruu6oqHo, nra6o qro ue>rq4y @arravecKlNs{ o6cro-
flTeJIr.CTBaMr{ [O peruaeMoMy Aeny u no npeueAeHTrroMy
pe[IeHI4IO eCTb TaKI{e pA3IrVIIlr4s! KOTOpbIe nOKaX(yrCq
cy&e clulecrBeHHblMr4. Irltvteg cnqsuBaloulylo (binding)
cr4rq/, [paBI4iIo npeqe.qeHTa o6gsbrnaer cyAeIZ ruarur nr'r-
flBVrTb, npuH{Tb Bo BHr4MaHI4e U OII9HI4Tb IIpIIM9HI4MOCTI)

ratio decidendi [pelreAeHrHblx peruervnZ r paccMarpuBae-
MoMy Aery, no He o6qgL,maer pa3peruurb AeJIo corJlacHo c
zruw ratio decidendi: <<Kaxq4oe cyAe6noe perxeHl4e .Ilollx(-
Ho rrurarbcfl npIrMeHI4TeJIbHo K KoHKperrIbrM Qarrau,
yKa3aHHbrM UnU [pe[IOnO)QlTeJIb]IO yIG3aHHbIM B 3TOM

AeJre, nocKonrry o6ulelrrorpe6urelrHble BbIpaxeHI4rI,
Koropbre Mo)KHo gai4ru B peIrreHI4I4, orHoc-srcs He Ko
BCeMy npaBy, a BbIsBaHbI 14 OrIpaB,{aHbI KOHKperHbIMr4
o6crogreru,crnaMu KoHKperTIofo Aera,>22.

Hau6olee cyrIecrBeHHbIM 3JIeMeHToM B perxeHl4l4
sBrflercs lr3JloxeHue apryMeHroB (ratio decidexdi),
rrpvMeHeHHbrx K [paBoBr,IM BOfIpOCaM, BbrreKaIouII4M
r{3 KoHKperrrbrx o6croqrerlcrs Aera23. B grolr cMbIcJIe
npaBoBas. apfyrr'leHrauufl cy4blr 14 o6pa:yer flpeueIeHr.
Ho sra apryMeHTar[4.s Miulo HanoMl4Haer To, qro KoH-
TLrHeHTiurbHbIfi topucr npuBbIK rIoHL{Mar}, iloA HopMoIZ
(o6rueo6a:areJrbHoe rIpaBI{lIo noneAeunx), nocKonbKy
orJia Ka3ymcrvrqHa u He co!:epxrrr o6tttux np'aBw., pac-
npocrparrflroulwxcfl Ha Heonpe\eneHHbrir KptT crYraeB.
floerolry npl4cyrcrByloql4e B cyre6sou aKre rrpaBoBr,Ie
apryr{eHTr,r He ycTaHaBnl4Barorcg c rol)r xe Ntexarnruecrofr
o,&ro3HaqHocrbro, c xoropoii tboptuyrprpyorcx a6ctpax-
THbre npaBonojlo)I(eHl{q 3aKoHoB B KOHTI4HeHTaJIbHOM

rrpaBe; Tal<l,te aprryelrrr'I He I43BreKalorcs ra: cyre6Horo
perreHu-f, cpeAcrBaMr{ Aen}xrneHofr JIoruI<r{ no no,qo-
6urc npreuoB roJIKoBaHr{q npaBa B poMaHo-repMaH-
cxofr npanon ofi rp aAuu uu. LIcrcy corBo H axoxr eHr{fl
ratio decidendi .(ocraro-{Ho cJIo){<Ho, H,qo Hacrogilrero
BpeMeHr{ B cpeAe aurxuitcxvx rcpl4croB Her e.{}rHorJla-
cI{rI o ToM, KaK Hy)rG{O I,IsBJIeKarb [paBOBbIe apr]MeHTL'I
us cyge6uoro perrreHl4rl pI KaK rl< repeQopuyluponarr e
o6ruue ilosrrus2a.

Cv. yaavHyro nonr,rrKy rilKoro lrccreroBaHr4s 6es acnom:oBaHr{n <npeueAeHrHoi,> repurHoJlorl,rl4: Ma,qrapona A.B. Pasl.tcHeHI4q.
Bepxonnoro CyIa Poccr.rficrofi @e.qepaqrr B Mexarr.{3Me yro:roBHo-TrpaBoBoro perynrpoBanraq. CTI6., 2002 (rar'r xe s $ 3 uaert I
cM. yraqHyio Kpuruxy srofr repMuHonorr4r4 rrpr4MeHr{TetrbHo K npanonori clrcreMe Poccuu).
Cu.: <llpocro cyAu nu6paln oflpe,qeneHuyro uoAe.nr, pa6orr,r, r raKffr Mo,[eJrr, c neraa6excrocrbro B:reqer 3a co6oft nperleaeHTHocrr
r4x rrpaBoBErx rrosrruuft> (I4BaHon A.A. Vxae. cov. C. 7).
Kpocc P llper1eAeur n aHrrr.rfrcxou npane. M., 1985. C. 25 ; EorAasoncxas H.IO. IlpeueAeuruoe npano. M., 1993, C.22-23.
Are<ceeg C.C. llpaeo: as6yra - reopra - Sn,roco@ns: Onur xovnJreKcHoro t4ccreroBaHutl. M., 1999. C. 48.
Kpocc P Y<as. co.r. C. 29.
Tav xe. C. 59.
Voirrep P AHmuftcras cyAe6Has cncreua. M., 1980. C. 206.
Cu. o6 arov: 3arafiHosa C.K. Vxas. co.r. C. 17 t4 auee. He ueunue rpyaHocrefi noucx ratio decidendi npeacraBJlter fi a;ut pocclit'tcKll\
lopr4croB (cu. o6 srou: l4qxues l-A. Ratio decidendiauocraaoanesurx Koncrrryul4onHoro Cyaa PoccNftcroir o,ercpauuu //
KoncruryquonHoe npaBocyrr{e. 1 999. Ns 2).
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Tyr naxna He roJIbKo x He croJrbKo HeonpeAeJIeH_
HOCTb COAep>Ka}lIlfl. [peue,[eHTHOTO npaBl4na, HeBo3_
Mo)Glocrb o6lexulsHoro ycraHoBneHl.rl ero 3HarreHurl
(nocxoltry raxlr,rr)r nocnenyroxlmfr. cyAsx Ha ocHo_
BaHrdH cBoero cy6rercrnnHoro ycMorpeHrax 6yger nu_
BoArirr, lr3 groro ratio decidendi ro rrpanuno, Koropoe
no aHaJ'rorI4I4 6yAer npnueHuMo I4III{ He [p]IMeHr4Mo
K paccMarpuBaeMoMy zv 4eny), cKoJrbKo orcyrcrBr{e
uMrreparr4BHorZ Hoplrr,r, Koropag o6_gsrrsana 6n cygtro
ttpr4MeH_srb ror r.rJrr4 uuofr npeqe.{eHT, Aa u noo6ue
rrpnMeH.f,rb rrperleAeHTbr KaK TaKoBbre. Xopourzri
rrpr{M ep Tp aH cnJraHTarluu <(IIp eqe.{ enrnor? @ nno c o_
@uu,> 113 KoHTI4HeHTaJrbHyro nor{By Aaer [paKTr4Ka
Enponericroro Cy4a uo rpaBaM qeronexa, roropufi He
froar{HeH HopMe, o6_asrrnarcrqefi ero cneAoBarb paHee
flpr{H.srblM pelrreHzrrM, Ho <<B aHTepecax saronHofi ou_
peAeneHHocTi{, nporHo3l4pyeMocTtr H paBeHcTBa IIepeA
saKoHoM Cy4 couauraerc_rl He orKroH_rrrbc_s 6es.{ocra_
ro.{Horz Ha ro npuqr4Hbr or rrpeqeAeHToB, 3aJro)KeHHbrx
B n peAbIA[uIz x ger axr>2s.

Eclu rvru nonpo6yeu u3Jloxr4Tb TaKoe Br4JIeHr4e
HopMarr4BHoro e@$erra cyAe6nrrx aKroB B repMr4Hax
oTeqecTBeHHOrz Teopur4 MeXaHlr3Ma npaBorrpr4MeHe_
Hza (npanonoro perynr4poBa:rr:as), ro pesylrrar 6yj1er
n.traqeBHbrM. B pauxax rolrasAHorZ (srarucrcxorl)
Teopr{I4 npaBa (<<upano ecrb co3AaHHoe r{JIr{ caHK_
rlrl0Hr4p oB aHHoe rocyAapcTBoM o6I]Ieo6ssareJrbHoe
rrp aBuno noBeAeHr{q... > ), xuarouler7 c.s orroroNl 6 om_
rur{HcTBa TpyAoB o HopMaTrrBHocTrr [paBa coBeTcKr4x
r{ rlocTcoBeTcK]4X IIpaBOBeAOB, peaIr43aIIHq IIpaBa
HafroMr{HaeT BbrrroJrHeHr4e }mpaBneHqecKzx,{upeKTrrB
(c rolZ rulurr pasHuqerT, qro oHpr r4cxoAsr or 

"oiygupa-rna). Peaausaqu;{ npaBa orrpaHr{vr{Baerc.rl or caMoro
npaBa KaK coBorg4rHocTlr HopM, caHKIIlroHI{p oBaHHbrx
rocyIapcTBoM, I,1 OT [paBoTBOpqecTBa KaK npoqecca
co3naHlafl J,'Ka3aHHbrx uopv. B paMKax 4aHuori Teopr4rl
rrpaBonptrMeHeHue no oIIpeAeneHaro He Mo)r(eT BecTtr K
co3AaHr{ro HopM lpaBa, Koropbre a[pl4opHo 3a,4aHbl .{o
Haqara npoqecca rrpaBonpuweneuua26. Ecnra Hagrrnarr
Berull cBoI,rMu r4MenaMrr (retru raueHaMu, Koropbre
.L{_rr 3Tr4x Beruet npeAHa3HaqeHbr rop[Ir{irecrori Aor_
rrararori), ro rrpuMeHareJrbHo K cylefic<ouy npaBy
PEI{b UIET HC O qEM APYIOM, KAK O ACJIEII4POBAHHOM
npaBorBopirecrne (n rex cn) {asx, KorAa noAo6noe
lpaBoMorrr4e cygerZ na co3AaHr4e npaBoBbrx HopM Bbr_
Bo.III4Mo LIs 3aKoHoAarelscrna). Crrynrarz, KorAa cy4brr
caloa @^opuy;rupyror Mq ce6fl. lpaBoMoqus co3AaBarb
HopMbr'', c rorIKZ 3peHll.s srofi reopurz noo6qe He Ha_
xorrrr ce6e Hr4KaKoro o6r.f,cHeHu_f, (ecna He 6parr no
BHr.rMaHHe rronbrrKr4 A.A. Belxulra Bo3Becrrr cyge6noe
perxeHue B paHI HOpMaTr{BHo-IIpaBoBofo aKTa qepe3
KaTeropurc (npelocTr{quapHocTr{> t{ cxo)Gle rronbrTKl4
o6 ofirn np o6leuy HopMarr{BHocrr4 irep e3 BtseAeHr4e
HoBbrx repuraHon).

Te, Kro cMyrllaerclr crolr rpy6rrM, Ho rrocJrelo-
BareJrbHr,rM BbrBoAoM, np eAn oquraror o6p aru artcr
r 6olee o6pasHofi <<[perIeAeHTHorZ)> TepMr4HoJrofar4
(..npeqe.{egrbr roJrKoBaHr{E>> r{ trpov.), rAe rroA Br{.{oM
npeIIeAeHTa BCe paBHo Qzrypupyor AupeKrr4Bbr Bbr-
cnax cy4e6Hbrx rrHcraHrlzft, Koropbre no cnoer? npu.
poAe Mano qeM orJrr4rlalorcq or o6brqnbrx fro.rl3aKoHHbrx
aKToB. Tar, JI.B. Jlasapen noJraraer, qro <<...[peqe.ueH-
ruuri xaparrep aKra KoHcrr4ryrlr4onsoft rcpr4cAr4Kurrr4
o3HaqaeT, rITo BblpaxeHHag B HeM npaBoBa{ no3l4rlurl
oTHO Cr4TeJrbH O KOHCTr4TyrIr4oHHOCTr4 KOHKp eTHOf O
aKTavrrru HopMbr sBr.fl erc.s o6pasou (npanranorra), roro_
PbIM AODKHbI PYKOBOACTBOBATbC.q 3AKOHOAATEJIbHbIE,
cyge6Hrre r4 r4Hr,re opraHbr, AoJDKHocrHbre nr4qa rrpu
perx eHr.{u Borrp ocoB B paMKax cso eIZ xoi\.{nereHur4n,>28.
flpanonoe AoJIxeHcrBol;aHrle 3.{ecb Mblcnurc.q Ha oc-
t-aHoscKulz r4aHep rax o6a3aHHocrb coBeprxarb r4JII{ He
coBeprxarb AelZcrsus nog ;rrposor7 caHKrlr.{u. lloerouy
HeyAr{Br4TeJrbHo, qro Borrpoc o roM, BXoIr4T ttu cyqe6-
Hafl rrpaKTr{Ka B qucro t4croqHr4KoB rrpaBa B poccuu,
cBoAr4TC_S K Bonpocy o l{uIl4't],/.]{ rOCyAapcTBeHHO_Op_
raHr43 oBaHHr,rx canrqurZ 3 a Hapyrrreuue sa(puxcrap o _
BaHHrIX B cyAe6uux aKTax npaBl{n roBeAeHr{rl2e. K.ilo_
IIEBbIM B AAHHOM PAKYPCE CTAHOB'ITC.g BONPOC O TOM,
Mo){Ho Jrr4 HaKa3arb cylefiu apyrax nr4q 3a Hapy[reHr4e
Hopru cy4erZcroro (lpeI1e4eHrnoro) npaBa30, - Bo-
npoc, coBepIiIeHHo HepejreBaHTHHfi S COBpeMeHHbIx
3a[aAHbrx Teopurrx Hop]\{aTr4BHocTr{.

Kaxosbl xe anbrepHarldBrr? Vx, KaK 6hIJ{o orMerle-
Ho, B 3aIIaAHofi npanonor? Teopwa HeMaJro. B xa.{ecTBe
nplaMepa (ogHoro rr3 MHo)r(ecrBa Bo3Mo)rcrbrx) nprne-
AeM qucroe yqeHue o rrpaBe, rAe c0opMyJtr{poBaHa o.{Ha
ras gan6onee BJr[rrreJrbHblx xoHr{erunaft sopMarlrBHocrE
rlpaBa. Ecllr nonrnaarb HopMarl4BHocrb rrepe3 npr43N{y
AlrHaMzqecKoro pacKpblT?rr IIp aB oBoro [opq,4Ka, KaK
3To [peAr'raran I Ke-ntseH, To orcbrrKa K Hiurutr]4ro rrps-
Mbrx IUrr4 KocBeHHbrx canrclzrZ oKa3brBaercs uurwsrteit
AJr{ olpeAeneHzrr HopMar}{BHoro xapaKrepa cyae6rmu
aKToB. flo urrclu Kertseua, KaK rrpaBonpuMelLrrerr4,
rax u o6u.rHrre cy6texrrt lpaBa, 3aKrroqarctuhe ti{exny
co6oIZ cAe-una, yqacrBylor B co3AaHlrr4 npaBa. Crenerrl
TaKOIO ytfACTI4q. MOXeT Bapbl{poBaTf,cg B 3aB!ICI4MOCTI4
or Mepbr aBToHoMHr.{, npeAocraBn.{euor7 o6qerZ Hop_
MorZ, u3 xoropoft BbrBo.4r4Tcrl KoM[ereHqru npaBorrpa-
IrerurelerZ lrJrl4 cropoH cAenran" floAo6ua.s aBToHoMr4_rr
flBII g,eT Cg H e oTT,eM.rr eM oIi v eprorz IIp aB a, rlo cKonbKy
co4epxaHr{e r4rl4rrBr{AyanrHoft Hopurr se lroxer 6trm
loJrHocrbro o[peleneHo o6qerl Hoplrofi, Koropa.s ecrb
nl{Inb paMKa, 3aIIOJrrI'eMiuI KoHKpeTTIbIM COAep)KaHr4eM
Ha cra4lryr [paBonprrMeHeHnr{. A gto ogHaqaer, uro o6_
ulr4e npaBoBbre reKcrbr (xoucruryqua, :aroHrr u r.n.) ue
o6na4aror :apaHee 3a,[aHHbru, QurcHponaHHLIM 3Hage-
HI4eM, KOTOpOe cyA6e npeAcTorlT Jrorr4qecran BbrBecrr4 H3
HopMbr r4 npr{MeHr{rb K KoHKpeTHo}ryleny.

{e Carrnua M. rlpeueaeHrr'r Erponeficxoro cyaa no flpaBaM qeroBera. crl6., 2004. c.46.
Hau6oree BHrrHo 9Ta aoKTpr4Ha fi3,'ro)KeHa: gep,{aHqen A.(D. Tonrorauue fipaBa u AoroBopa. M., 2003.
Kax, Hanprvep' perueHrle BepxonHoro Cyla CIIIA no,qeny Msp6epr,r npornn Ms4racona la6o peureHre BepxoeHor o Cytal4zpawtxno retry 6asra Mizrahinporua nocereHrq Migdat (cu. rro oroMy Borrpocy: EapaxA. Cyrerzcroe ycuorp.rr"rlM., 1999 ; Tponep M.Mapniam, Kelrsea, Eaparu KoucrlrryulrouHuft co@r.rsrr.r// poccuicxipt r*'iiol""*tropuuilpaBz.2gll. Ne 4).
Jla:apen JI.B. rlpanonne no3urr'r,r Koucruryq'oHHoro cyaa pocclru. M., 2003. c. 53.
Jluuuruu P3 Cyae6nan npaKrl{Ka KaK L{crorrurrK rrpaaa // Cyrc6nar npaKrilKa KaK ilcror{HuK npana. M., 1997.
coornetcreeHHo Mo)cro JII{ CrII,tTaTb <,CaHIOIUeIlr> OTMeHy peIII9HI,{JI nntUtecroguleti uHcranr4aei, ne6naronpr_rrrHoe pgrxgHr4e rrpc[LIB _Irrrl2-Koropoe pyKoBorcrBoBzulocb 3aKoHoM I'I He Irpr{HHMaJIo Bo BHr4Ma.Hr4e pa36.rcHeHr4rr cyre6uoft nparrurcl, [poqr4e cxonacrr,rlrecKr{e BorrruE]"
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I(erlgeH )TBepxIaer, qro <<KoHKperHoe 4er?crnue
non) {aer csori cnequ$uqecK[ roptrlrlrecKr4ft currc.u,
cgoe co6crBeHHoe [paBoBoe 3HaqeHrre B cl{Jry cytqecr_
BoBaHuir HeKoroporz HopMbr, Koropa_r{ [o coAep)KaHr4ro
coorHocurcs c orI4M AerZcrBI4eM, lg^aI.eIrnrI ero [paBo_
BbrM 3HaqeHr4eM, TaK qro aKT Moxer 6rrtr racronronag
corJracHo srorl uoprrle. Hopua $yHxquourapyer B
KaqecrBe cxeMhl I4croJrKoBaHwp>3|. IIIfl KenrgeHa gro
loATBepx4aerc_rr erqe \.r reM, qro cylh_s utruuuoit cy6.s_
eKT rrpaBa, npr4MeHrrroulzri o6rqyro npaBoByro HopMy,
BCerAa coxpaHrrer cno60.4y pelrrzrb, rro,&oAllr ma o6unfl.
paMKa upanon_orZ HopMbr Ans,{aHHoro KoHKperHoro
@arra. B .tro6ou cn) {ae (naxo.qlar nv cy1bs. raKyro
npaBoByro HopMy no.uoAsilteft wnu HenotroAsru efr Nw,
AaHHoro $axra) HMeer Mecro nporlecc [paBonpr{MeHe_
Hutr - caMo ro, qro cylbs pacqeHuBaer HexzrZ earr
KaK He cn.ssaHHrrri c ycJroBr4rrMr{ !:eitcr.nuq o6ruero npa_
B orron o)Ke HI4rr, o 3Haq a e r c o3AaHr{e u:r^Itwnuly atr,noit
Hopybr 14 oAHoBpeMeHHo rrpr4MeHernae srori Hoplmr.

C srori roqKr{ 3peHu fl. copcp:xanr4e perxeHr4fl cyna
HCBO3MOXHO ACAYIIHPOBAT}, IZ3 3AKOHA, PABHO KAK
COAEP)KAHI4E KOHKPETHOIO 3AKOHA HEBO3MO)KHO .IIE-
Ayrl[poBarb ra3 KoHcrr4Tyr{rru _ Ha xaxaofi cryneHr.r
npaBorrpr4MeEeEl4 fl lrp onoJl)r(aeTcfl TBOpqecKo e KOHC_
Tpyr4poBaHr4e HopM rrpaBa, npr4qeM aKTopbr ocTaroTc_rr
g-no6olHu B KoHKperu3arlr4pr coAepxaHux uopu. Thx,
KerrseH saMr,rKaer rlr.rprqrfl pHyro cxeMy onucalnfl.
geficrBvr;i npaBa - B cl,ury cnoefi noplrarznnori crpyK_
rypbr npaBo rrocro.rrHHo rropoxAaer ce6_a carao. gra
,{xHaMprqHas vepra lrc6oro npaBorroprr,aKa o3Haqaer
eAHHCTBO npoqeccoB [paBoTBopqecrBa rr lpaBonpr{_
MeHeHu.f, - .nrc6otZ aKT rrpl{MeHeHrarr Bbrruecrosrqel?
o6rqer1 HopMbr oAHoBpeMeHHo o3Haqaer co3raHr{e
Hr/txecTo_{luefi unaunuyyanlHor? HopMbr, I{ TutK ,rliuee
BrIJIoTr, Ao [ocJre.qHero aKTa @arurvecroro npr4Hf;(_
ilggur (r npzvepy, orracb L{MyrrlecrBa npr4craBoM r4JIr4
3aKJ'IIoqeHIIe npecTlr[H]4Ka n rroprrr,ry).

Ec.irz upuHxm KeJIb3eHoBcKoe BuAeHr4e gro_ro npo_
UeCca, TO He UMeeTc.f, cyIqeCTBeHHOrO pa3llrrtrIl{rr MeXtry
3aKoHoIarenbcrBoBaHr4eM ia cyAorosopeHr4eM: grr4 Brulbr
Aef,Teft,Hocrr,{ o6pa:yror 3treMeHT6I eAuHoro npoqecca.
Pa:ru.{Ize Mex{y HI{MI{ Jllrrxr KoruqecrBeHHoe, a He
KaqecrBeHHoe: 3aKoHoAaretrb trMeer 6om,urlro cno6ogy
ycMorpeHz{, qeM lrpaBorrprrMeHr4Terb. Ornoclrrermnoe
3HaqeHI4e 3TI/x BI4IOB Ae.sTelIbHoCTrz B ASHHOM ilpOUeCCe
3aBIrCuT oT CTeIIeHI4 rleHTpuurr{3arlvn [paBoBoro IIo_
psnxa. Boguo;rcrsr ueHTp:ur{3oBaHHbre rIpaBo[opq[Kr4,
B KOTOpIJX 3aKoHo.{aTeJrb cTpeMrmc_fl MaKcHMaJrbHo
orpaHr{lrurb cno6o4y cy4er?croro ycMorpeHr4Jr r4 [ponr4_
cblBaer o6rqne HopMbr MarepuaJrr,Horo npaBa c errcororl
cTe[eHlro ,leTanv3aIJJ,..V. Bosl{oxclrr I{ AeIIeHTpanr,I3o_
BaHHbre IIpaBonopslr<I{, rle 3aKOHOAaTeJrb orpaHr4ill{BaeT

ceofl yKrBaHr4eM Ha npoqeccyanbHbre ilpaBlana u o6ullte
npI4Httr4rcl MaTepr4arbHoro [paBa, ocTaBIrflA npaBonp[_
MeHIZT0JIIo KoHKpeTI4saUr4rO sTr/X npaBIilI U [pUHIII{rrOB.
Hy a 6olr_ lrrrncrBo pa3Br4rbrx npaBorroprlKoB rrpeAcraB_
mor co6ofi neirro cpeAHee r.reNrry err,il"ra,4Blv_f, Tr4naMu.
9ro uorcro cKa3arl,rr opoccmicrou npauoubn, nop"4xe,
rle Hap-sAy c o6qraw 3aKOHOAaTejrr,HhrMtr npaBrzJraMr,{
ecrb noJro)KeHr4rr (x npvrr,repy, n. 5 .r. 3 cr. 3l l AIIK p@).
ro3BoJUIIorIue cy4e6ruu opraHaM <(co) {acrBoBarr)> B
flpoqecce HopMoTBopqecTBa, .{OI]oIH.g.s coaepxaHue
o 6uga< np anoBbrx rrp e4rrlrc asuh32,

Eclu ucnom*oBarb ory cxer4ylurs o6rscneHr,r.f, o6s_
srrnarorqerZ nopuamnuolZ [pr4poAbr cyle6Hhrx aKToB, To
Her Hr4KaKori Hprgrr o6parqartcx r <<npeueAeHrlorZ
TepMr4HoJlofl4u'>. HopMarr{BHas. crrJra cyAe6Hblx aKToB
3.aecb 3aK;rroqaerc.lr He n uHr,llrori npeqe.4eHTHocr}.I _ ro
Tex lrop, noKa B poccuficxolr npaBonoprAKe orcyrcrBy_
er HopMaraBHo e npeAnrr caHne, o6_fl 3brBaroru ee cyAbro
rrpr{MeHrrrb co3AaBaeMoe Apyrorl cyIe6nofr r{HcraHrlr4_
etZ rc,pugrvecKoe rrpaBr{Jro, - a B caMoM colepxaHr{r4
cyAe6Horc rrpordecca KaK KoHKperusaUuu o6rqux upa_
B orrotr o)KeHuri. llpun oax KoHIIenur4Io 3H aMeHuroro
ancrpzrZcxoro npaBoBena B KaqecrBe npr,rMepa reope_
TruecKoro pelreHlrx npo6JreMbr HopMaraBHocrr,r cyAe6_
HrIX aKToB 6es orcrurrol K alneropr4rrM c rrpeue,qeHTaMr4,
MbI HE VMENV B BI4TY AOKA3ATb TO, gTO 3TA KOHLICM]U,I
-rtBr-serc.s eAI{HcrBeHHo nepHor7, uIrr4 To, rtro oHa JrJ {_
IIre rex yuewui1 c rloMotrlblo Koropr,u coBpeMeHHr,re
poccrarZcxue npaBoBeAbr [brrarorc.f, o6lacHurr npe_
Ire.{eHTHyro npvpoAy aKToB Bbrcrxllx cy4e6urrx r4Hc_
ranrlzlZ }l'atlJefi crpaHbr. 3a neAocraxoM Mecra Mbr He
paccMaTpr4BaeM,{py|I.Ie, He MeHee I4HTepecHbIe Teopvu,
p aspa6oraHntre Posa.nr,4ou [aopxuuiru, flxore$ ov
Pas^orrl, Rp6eprou Xaprou r4 Apyrr.rMr4 Mbrcrr{re-flq_
trrz33. B HacroquleM KparKoM oirepKe Mbr xoreJru Jrr4IIrb
HanoMHr4Tb, vro npo6leMa HopMarr,rBHocrt{ npaBa
6r,ua oAllorZ rr3 geHTpanburrx npo6nev @nnoco$un
14 Teopvtr npana XX B., oHa npoAoJrxaer ocTaBarr,cs
raroeorZ 14 B Hacro.flrrlee BpeM{. Her uyxgu rBopltrb
Ha IIycToM MeCTe, IIOJIb3ygcb coMHI{TeJIbHbIMr{ ,uIJIe_
|OPI4'IMI4 C IIPEqC.{EHTHbIM IIPABOM, HHTYATI4BHO I{IuA
oTBeTbr B 3aMKHyroM Kpyre, TorAa KaKB paclop.rDKeHr4lr
npaBoBeAoB coBpeMeHHocTr{ ecTT, orIbIT. HaKorurenrrt'rrz
uraponorZ reopueti npaBa B vrccrreI:ola:grrru pa3nr4rrHbrx
acrreKToB HopMarr4BHo crIa (Iericrer{Te;rbHocrt{ HopM
npana)3a. Kax no4vepKuBaer K.B. ApaHoncxzll, 6es
qerKoro olpeAeneHl4rr rlpaBoBbrx nor. grvit, HeBo3Molc{a
HOpMOTBOpq ecKas., [paBonpr4MeHr{TelbHaq Aef, Tejrb_
H_ocrs ra soo6rqe npo@ecczoHilrrbHrur rcpxcnpy4eruaax3s.
tr'I s eroru cMbrcJre r4ccreAoBaHve vcnoJrb3veMori s coe_
peMeHHbrx re6arax o cyae6Hori pe$ opnre inpeqe.uenr-
HoIZ>> tsp1414gororr{14 nMeer oco6oe 3Har{eHue.
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