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IMuwuna Ceemaana Teopzuesna — kandudam 10puduLecKux Ha-
yr, douyenm, 3asedywoujas Kagpedpol 2pax0aHcKozo npasa U 2zpajic-
dancrozo npoyecca Huocezopodckozo guauana Hayuoranvhozo uc-
credosamensckozo yrusepcumema «Boviculas wixona IKOHOMUKUY

IOpuguueckass KOHCTPYKIUSA CHEJIKH,
COBEpPIIeHHON C BHIXOZOM 32 NpexeJsl OJTHOMOUHI
Ha cOBepIIeHMEe CHeJKHU, B CBeTe TEOPHHU NPAaBOBOM MHTEpPIpPeTaIuu

CoBpEMEHHOE COCTOsHME rpaxaaHckoro obopota Poccuitckoin denepaunmn AenaeT akTyanbHbiM aHa-
713 NPaBOBOro PEryIMpPOBaHNA HEASNCTBUTENbHbLIX CAGMOK 1, B 4aCTHOCTYW, CAENOK, COBEPWEHHbIX C BbIXO-
[10M 33 Npefenbl NONHOMOouNiA Ha coBeplweHve caenkv'. CynebHas npakTvka AEMOHCTPUPYET 3HaumMTeNbHoe
KONMYECTBO CNOPOB, CBA3aHHbIX C NPU3HAHNEM CAENKW HEAENGTBUTE/bHOM, B KOTOPbIX NPOSBASIOTCA NPO-
6neMbl NPaBOBO MHTEPMNPETALUN HOPM, PEryanpPYIOWMX CAE/KM, COBEPWEHHbIE C BLIXOAOM 3a Npenesb!
NonHOMOo4MiA%. BMecTe ¢ TeM, akTyanbHOCTb TeMbl 0OYCNOBIEHA MONCKOM ONTUMaNbHOr0 CPEACTBA yayHLle-
HMS 3aKOHOAATENLCTBA B LIENSIX 8o NPUCNOCOBIEHMS K COBPEMEHHBLIM HYX/1aM NPaBoNpPUMEHNTENS.

Mpo6embi NPaBOBO UHTEPNPETALMY PACCMaTPUBAEMOr0O BUAA HEAEVICTBUTENbHBIX CAENOK 00yCnos-
NeHbl HEONPEAENEHHOCTLIO B MOHMMaHUN COAEPXAHUS IOPUANHECKOM KOHCTPYKUMW CAENKW C BbIXOAOM 3a
npeaens! NOAHOMOYMIA Ha COBEPLWIEGHMUE CLENKW 1 €€ MECTA B CUCTEME MPaBOMHTEPrPETaLNOHHON AeSTeNb-
HOCTW, OCYLLLECTBASEMO OTHOCUTENBHO rPaxiaHCKO-NpaBoBbIX HOPM.

3apava ocyuiectsneHus 6e30wmnboyHoN NPaBOBON WHTEPNpeTauMn rpaxaaHCKo-npasoBbiX HOPM B
[laHHOM CJlydae O0XHa paspeLarbes C No3vummn peleHns Bonpoca O TOM, Kak aHannanposars lopuanye-
CKYI0 KOHCTPYKLUMIO CAENKM C TO4KM 3peHns obLei Teopun npasa.

B cucreme kateropuii obuieit Teopuu npasa MECTO pUONYECKOA KOHCTPYKLUMKN HE BOCTIPUHUMAETCA
04HO3HaYHO. OnHa U3 3a8BNIGHHbIX MO3ULMI 0603HAYaET IOPUANHECKYIO KOHCTPYKUMIO B KQYECTBE METOAR.

Tak, A.A. YLaKoB Ha3Ban PUANYECKYIO KOHCTPYKLMS NOrMYECKON aenykumnen®.,

Mo MHeHWio JT.A. EPOLLIEHKO, I0PUAMYECKAs KOHCTPYKLUS SBISETCS CNOCOBOM perynmposaHma obwect-
BEHHbIX OTHOLLEHWIA®.

Mo mHeHuio A.®. YepaaHuesa, opuanyeckas KOHCTPYKUMS — 3TO naeanbHas MoAdenb, OTpaxaioulas
CNIOXHOE CTPYKTYPHOE CTPOEHWUE YPErynnpoBaHHbIX NMPaBOM OBLLECTBEHHbIX OTHOLLEHWIA, HOPUANHECKMX
}aKTOB 1 MUX 3NEMEHTOB; MOLE/b YPEryMpoBaHHbIX NPaBoM OBLLECTBEHHbLIX OTHOLIEHWA UK OTAENbHbIX
3NEMEHTOB, CNY>XalLasi METOA0M MO3HAHUS NPaBa U 0BLLECTBEHHbIX OTHOLLEHWIA, YPerynMpoBaHHbIX UM®.

CTOPOHHMKM MHOM TOYKM 3PEHIS YTBEPXKAAIOT, HTO IOPUANHECKYI0 KOHCTPYKLMIO CNeLYEeT CHMTaTh MOAEbIO.

Tak, no mHenwnio B.M. BaparoBa n K0.J1. Mapeesa, topuanyeckas KOHCTPYKUUA — 3TO naeanbHas topu-
OM4eckas Mofesb, OTpaxatouias OOULeCTBEHHbIE OTHOLWEHUS MW UX SNEMEHTbI B ONPefeneHHon Gopme.
HOpuanyeckne KOHCTPYKUMM BbIPAXAIOT CIOXHYIO CTPYKTYPY NPaBOBbIX ABAEHWUIM, K KOTOPbIM OTHOCATCA CO-
CTaBbl NPaBOOTHOLIEHWI, NPABOHAPYLLIEHWI, IOPUANYECKUX dakTos®. N

Monaraem, 4To 06a ykasaHHbIX NOAX0Aa UCTUHHBI U OTAMYAIOTCS TONbKO TEM, YTO aKLEHTUPYIOT BHUMA-
HME Ha PasHbIX CTOPOHAX OAHOrO ABNEHUS. [epBbIvi NOAXOL NO3IBONRET MOHATL U OPOPMUTL ONPELENEHHYIO
4aCTb YPeryavpoBaHHbIX 0BLLECTBEHHbIX OTHOLEHWIA, @ BTOPOM NOAXO0M NOMOraeT nyTeM 0603Ha4eHuns opu-

' CMm., Hanpumep: Measeaes P. YcTas kak 3epkano nonHomouni // IK-t0puer. — 2011. — Ne 20; LWarmes H. L. MonHo-
MO4MS 1 X NOPOKK // BecTHuk apbutpaxHon npaktnku. — 2011, — Ne 2; )XKupos A.A. CoBepweHune CAENKN HEYrnonHo-
MOMEHHBIM NMUOM: MOCNEACTBUS, PUCKN. AHann3 cyaebHon npakTvkun // AnMuuucTpatmueroe npaso. — 2011. — Ne 3.

2 Cm., Hanpumep: MoctanosneHne PAC [lanbHesocTosHOro okpyra or 5 anpens 2011 roga Ne ©03-782/2011 no aeny
Ne A24-5250/2009; Nocraxosnetne OAC [JanbHeBOCTO4HOro okpyra oT 2 anpens 2010 rona Ne ©03-1842/2010 no aeny
Ne A73-13894/2008; MocraHosnexnue PAC Cesepo-3anaaroro okpyra or 23 mas 2011 roga no neny Ne AS56-
32722/2010; NocranosneHve OAC LenTpanbHoro okpyra ot 11 asrycra 2011 roaa no geny Ne A68-10062/10; Mocra-
Hosnexune ®AC Bonro-Bsitckoro okpyra ot 5 uions 2011 roga no geny Ne A43-13759/2010; Onpenenexne BAC PO or
3 miona 2009 rona Ne BAC-8105/09 no neny Ne A32-12181/08-55/191.

® Ywakos A.A. O4epku COBETCKOM 3aKOHOAATENbHOM CTUANCTUKN. — MNepmb, 1967. — C. 73.

* Epowenko J1.A. TpaxaaHCcKo-npasoBas 3awmTa nniHoi cobcTeeHHocTn 8 CCCP // CoBeTckoe rocy1apCTBo U Npaso. —
1968. — Ne 6. — C. 106—110.

® Yepparues A.@. JIoruko-s3bikoBLIe HEHOMEHbI B NPABE, I0PUAMYECKON HayKe 1 npakTuke. — Exatepunbypr, 1993. —
G. 181

® Baparos B.M. IOpnamyeckme KOHCTPYKUMM: CLEHApUIA KOMIbIOTEPHOrO ypoka / B.M. Baparos, t0.J1. Mapees // Npob-
nembl lopuanyeckon TexHukn: Coopruk crarent / Noa peq. B.M. Baparnosa. — H. Hosropog, 2000. — C. 732—733.
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BBICTYIIJIEHHA HA EPYT'JIOM CTOJIE

LINYECKOV KOHCTPYKLUMK B KaUecTBe MoAev 06bEeANHUTE TUMMYHBIE MPY3HAKM NPABOOTHOLLEHNS, Yperynu-
POBAHHOI O M0 MbICNV 3aKOHOAATENS.

Takum 06pas3om, T.A. [LOLEHKO CrpaBesivBo Nonaraer, 4ro I0PUANYECKME KOHCTPYKLIMW MPeacTaBnstor
COBOM KOMMMEKChI MPaBOBbIX CPELCTB, KOTOpbIC 06PasyloT TMNMM3MPOBaHHbIE MOLEIMU, COOTBETCTBYIOUME
CB0OE06Pa3HOI Pa3HOBUAHOCTY OOLLLECTBEHHbIX OTHOLEHWIA'.

B cBS3W C BbILLECKA3AHHBIM LIenecoobpasHo NPeanonoxXuTs, YTo opunanyeckas KOHCTPYKUMSA COENKA,
COBEPLUEHHOW C BLIXOAOM 3a rnpeaens MNONHOMOUUI HA COBEPLUEHWE CAENKN, NPEeACTaBNaeT cobol criocod
NnpaBoOBOro peryimpoBaHns HEOEeNCTBUTENBHOW CAENKN 1 ee MOCNCACTBUI, 0POPMIEHHBIV OPUANHECKON
KOHCTPYyKUWMEW cocTaBa HenenCTBUTENbHOW COESIKW.

B.M. BapaHos u l0.J1. Mapees 060CHOBaHHO OTMETU/MU, HTO NEMEHTbI KOPUAMYECKON KOHCTPYKUMN
rpaxaaHCKO-NPaBOBOA CAENKM aHaNM3npytoTes B CTaTVM4ecKoi B3auMocsaan®.

B uesisix OCYLLECTBIEHUS NPaBoBOM MHTEPrpeTaumuy CAesIKM C BbIXOAOM 32 npeaenb NOJIHOMOYUIA Ha
coBepLUeHne CAeSKM HeoBX0ANMO YCTaHOBUTb 06BLEKT NPaBOBON MHTEpnpeTauuu. lNonaraem, 410 B AaHHOM
cnyyae o6bLEKTOM NPaBOBOI MHTEPNpeTaLny CNeayer Hassare HOPMbI, perynvpyioLme caesnkm, CoBeplleH-
HBIE C BLIXOLOM 32 NPELESibl MOSIHOMOHNIA.

Cpaenku, CoBEpLUEHHbIE C BbIXOAOM 3a npenesb MOAHOMOYMIA Ha COBEpPLUEHWE CAESIKU, PErypYroTCs
cratbeit 174 MK P®. N3 ee 6ykBanbHOro CMbICa CNeayer, YTo CAGJIKA, COBEPLLEeHHan JIMLOM UM OPraHom
IOPUAVYECKOr0 NLia € BbIXOAOM 3a npepensbt orpaHu4eHui, yCTaHOB/IEGHHbIX [OrOBOPOM Wi yipeav-
TeNbHLIMU JOKYMEHTamMM, Mo CPABHEHWIO C TeM, Kak OHV OrnpeneneHb [1OBEPEHHOCTbIO, 3aKOHOM WUIN 04e-
BULHbLI N3 0BCTAHOBKM COBEPLUEHWS CAEIKM, MOXET 6biTb NPU3HaHa HeAEeNCTBUTENIBHOM MO VCKY nUa, B
MHTEpecax KOTOPOro YCTaHOBJIEHbI OrpaHUieHus, ecnv apyras CTtopoHa 3Hana unu 4omkHa obina 3HaTb 00
OrpaHnyeHnsX.

Hapsay ¢ 9TUM CyLIECTBYET CTaTba 183 'K P®, KoTOpas ycraHaBnvMBaeT, YTo CAenka, CoBepLIeHHas n-
LLOM NpWU OTCYTCTBUM MOSIHOMOYUV UM MPU NPeBbILIEeHNN NOJIHOMOYMIA, CYMTAETCS 3aKJIIOHEHHON OT
VIMEHM U B MHTEpEecax COBEPLUVBLUEro ee nnua, ecnn ToJbko npeacras/isieMblii BrocieACTBUN NPAMO He
0n,06pUT [AHHYIO COENKY.

BbipaXeHusi «C BbIXOLOM 3a Nnpeaessl OrpaHnyeHWi NMOTHOMOMUI» W «MPU NPEBbILIEHNN MOJIHOMOUUIN»
ABASHOTCS CUHOHMMUYHBIMY, 0603Ha4asi, 4To U B TOM, ¥ B APYroM ciytae y mua: a) HanMYeCcTBYIOT MOMHO-
MOuMSi: 6) NOHOMOYMS MPEBbILIEHBI. TakuM 00pa3om, 1pu COnoCTaBeHnm 6YKBaJILHOrO CMbIC/1a HOPM CTa-
Tel 174 TK PD 1 183 MK PD, copepxalyyx pram4eckme KOHCTPYKLMM CAIIOK, CTaHOBMTCA SICHO, 4TO caef-
Ka, COBEPLUEHHAs INLOM «C BbIXOLOM 3a NPeAesb OrpaHMYeHui MNONHOMOUMA» N «MPY NMPEBbLILLEHNN NON-
HOMOUM» OIHOBPEMEHHO MOXET CHUTATLCH Kak HELeVCTBUTEbHOM Ha OCHOBaHWY CTaTbun 174 MK P®, Tak n
neicTauTenbHow B cuny cratbi 183 MK P®.

Mo cnosam A.MN. Cepreesa, cxoacTBo Hopm crateit 174 TK P® n 183 MK PO onpenendercs Tem, 410
«cT. 174 TK, copepxatiasi NpsMoe ykadaHne Ha 40BEPEHHOCTb, MOXET NPUMEHATLCH U K OTHOLWEHWAM NPEL-
CTaBUTENbLCTBA, Ha Kotopble cr. 183 MK npsmo paccynTaHa... OCHOBHOE pasnuyne Mexiy ykasaHHbIMW
CTaTbsiMV COCTOWT B TOM, YTO eCnv B NepBoM cnydae (ct. 174 'K) mosHOMOu4MS NPEACTaBUTENs OrpaHnyeHb!
HE OYEBUAHBLIM AJISt TPETLErO /LA CroCOBOM..., TO BO BTOPOM Cry4ae (ct. 183 I'K) aT1 orpaHnyeHuns aBs-
OTCS SIBHBIMU, MOCKONbKY MPSMO OTPaXEHbI B [0BepeHHOCTUY .

Conocrassniss ykasaHHble HopMbl, B.C. Em yTeepxpaet: «CAeskn, COBEPLIEHHBIE C BbIXOLOM 3a Npenesbl
OrpaHVMUEHNS MOIHOMOUMIA HA COBEPLUEHNE CAEMKM, HENb3A OTOXAECTBISTL CO cOenkamu, 3akK/io4eHHbIMN
HEyNOoNHOMOYEHHbBIM MUOM... B . 1 cT. 183 'k peyb MAET O NPEBbILEHNIN NpeacTasuTenem NOJIHOMOUNIA
HE3aBUCKMMO OT TOFO, KaK OHV OMPEJENeHbl — C y4eToM unv 6es yueta orpaHuyeHuit, NPeayCMOTPEHHbIX B
[10roBOPE WU B YHPEaNTEIbHbIX LOKyMeHTax»".

CnenoBartenbHo, TaBTONorMYHOCTb HOPM NPeoaoneBaeTcs nx CUCTEMHOI CBA3bIO, B CUITy KOTOPOIA CTa-
Tbsi 174 TK PD conepxuT 0BLLyl0 HOPMY, PerynvnpyiouLyto CAEJIKM, COBEPLUEHHbIC C BbIXOLOM 32 rnpenesb
YCTaHOBJIEHHbIX OrPaHUYEHWI, a CTaTbs 183 MK P® ycraHas/ivBaeT CneumnasnbHyo HOpMY, PCryvipyioLiyio
[TOCNEACTBVS ACCTBIUIA MPEACTaBUTENS, PCBLICVBLIEro YCTaHOBIIEHHbIE A0BEPEHHOCTLIO MOJIHOMOUUS.

MocranosneHve Mnedyma Boicwero ApbutpaxHoro Cyaa P® ot 14 mas 1998 roga Ne 9 «O HeKOTOopbIX
BOMPOCAaX NPaKTVKM NpUMeHeHus cTarsbn 174 TK P® rpy peanu3auuy opraHaMmu IopUANHECKUX JLL MOHO-
MOuMIA Ha coBepLLeHue caenok» u MHdopmaunoHHoe nNMcbMo Mpeananyma Beicero ApGrTpaxHoro Cyna
P®d ot 23 okTs6pst 2000 roga Ne 57 «O HEeKOTOPbIX BOMPOCAaX NPaKTUKN MPUMEHEHNA CT. 183 'K Pd»° npu-

' Cm.: JoueHko T.A. NpobiemMbl 10pUaNHeCKON TeXHUKN. — H. Hosropog, 2000. — C. 321.

2 Cwm.: Baparos B.M. IOpnanyeckne KOHCTPyKUmu: cueHapuil KoMnbloTepHoro ypoka / B.M. bapanos, 10.11. Mapees //
Npo6nemsl opyuanyeckon Texkinkn: CoopHuk craren / Moa pea. B.M. Baparosa. — H. Hosropog, 2000. — C. 734.

3 Mpaxpanckoe npaso: Y4ebruk: B 3 1./ Moa pea. AN. Cepreesa. — M., 2012. — T. 1. — C. 454—455.

41iuT. no: Mpaxaarckoe npaso: B 4 1./ OTs. pen. E.A. CyxaHos. — M., 2010. — T. 1: OBwwas 4acrb. — C. 498.

5 Cm.: MocraHosnenne MneHyma Boicwero Apbutpaxtoro Cyaa P® ot 14 mast 1998 rona Ne 9 «O HEKOTOpbIX BONpOCax
npakTUKy npyMeHens cT. 174 K PO npy peanvsauym opraHamu Iopuantecknx AL, NOSIHOMOYNIA Ha CoBepLlIeHne cae-
nok»// CMNC «KoxcynbTanTlnoc»; MHpopmaumoHioe nmceMo Mpeananyma Beicwero ApouTpaxHoro Cyna P® ot 23 ok-
T56psi 2000 roga Ne 57 «O HEKOTOPbIX BOMPOCax NpakTyk1 MpUMeHeHns CT. 183 K P®»// CMNC «KorcynbTanTlnoc».
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3BaHbl CHSITb MPOBJIEMbI NPABOBON MHTEPPETaLM HOPM YKa3aHHbIX cTarei, oTrpaHuYmB HOPMbl CHEPOt 1X
NPYUMEHEHNS.

B yacTHOCTM, NYHKT 2 MHdopmaumoHHoro nuceMma MNpeananyma BAC P® ot 23 okTs6psi 2000 rona Ne 57
«O HEKOTOPbIX BONPOCAax MPakTUKy NPUMEHEHUS CTaTbu 183 MK P®» pagbsacHseT, 4to nyHkT 1 cratbn 183 MK
P® He perynupyeT CAEsKM, 3aK/II0HEHHbIE NPY NPEBbILLIEHNN MOSIHOMO4MNIN OPraHOM KPUANYECKOro mua.
Takum 06PaA30M MOAMEPKMBAGTCH, YTO OPraH I0PMANHECKOrO ML HeMb3s paccMarpnearh B KauecrBe ero
NpeLCTaBUTeNs, U CAENKYW, 3aKMOYEHHbIE M NPY NPEBbILLEHN CBOVX nosHoMouni, 6yayT npuaHaHbl He-
LEeNCTBUTENBHBIMUY, ECIV APYrasi CTOPOHa 3Hana nim AomkHa Hbina 3HaTb 06 OrpaHUHieHUK NMoNTHOMOUUN.

OpHaKO TPYAHOCTW MPaBOBOM MHTEPMPETauMn paccMaTprBaeMbix HOPM HE YXOIAT, Tak KaK oOHOBpEe-
MEHHO 1 PaBHOMPAaBHO B OPVUANHECKON ANCKYCCUM CYLLECTBYIOT AMaMETpasibHO NPOTVBONONIOXHBIE MO3N-
LMW OTHOCUTENBHO NPaBOBOro CTaTyca opraHa IPUANHECKOro mua, NPONCXOXAEHNSA U Xapakrepa nonHo-
MOUMI NpeacTaBuTens u, Tem Gonee, Nx rpaHnL. Takum 06pa3oM, peLLeHne Bonpoca o NocneacTBuax npe-
BbILLEHUS FPaHNL, MOSIHOMONW MMEET HECKO/IbKO NMPOTUBOPEHMBLIX BaPVAHTOB.

Mo cnosam B.B. [JONVHCKOW, «KNaCcCUHECKOM ABNISETCs No3vumsa», B pamMkax KOTOPOW pasnuyaroTca op-
raHbl IOPUAUYECKOrO UL 1 LA, OCYLLECTBAAI0WME PYHKLN OPraHoB I0pUaNHECKOro Inua — npeacraBun-
TN IPUAVHECKMX NNLL B 2AMUHVCTPATUBHbIX, MPOLECCYabHbIX U FPaxaAaHCKIX npaBooTHoweHusix'. Mo
B.5. YepenaxviHy, OpraH NpeacTasnser puanieckoe Lo, HE ABNsSCh ero npeacrasuTenem?.

OnHako, No MHeHuio B.B. [IoNMHCKON, «B iMTepaType BCTpe4aeTcst 0TXo4 ot 3TOW JOKTPUHLI»®, B npoTu-
BOPE4MU C NYHKTOM 2 VIHOpMaLMOHHOr 0 NincbMa BAC P® ot 23 okTs16pst 2000 roga Ne 57, 0CHOBbBIBasiCh Ha
peLueHny ApBUTpaxXHOro cyaa r. Mockeel ot 26 anpens 2011 rona no aeny Ne A40-22605/2011, Bbickadbl-
BAETCH TOUKA 3PEHMS, MO KOTOPOA 3aK/II0HEHUE CLEMKM OT MMEHN IpnanHecKoro nnua HEYMNOMHOMOYEHHbIM
AMLOM crieayeT keanuduumposats no cratbe 183 MK Pd*.

B kOMMeHTapuu Hopmbl crarbn 179 MK P® o caenke, COBEPLUEHHOW MNOL, BANAHWEM 3N10HAaMEPEHHOrO
COrNalLeHVs MPeACTaBUTENs OAHOM CTOPOHBI C APYroM CTOPOHOW, 13 «[10CTaTenHOro KOMMEHTapUs K pax-
naHckoMy kogekcy Poccuiickonn denepaumnm, H4actu nepBoit», M3naHHoro nop, pepaxkuuen MN.B. KpaweHunH-
HUKOBA, cneayeT: «[ToHATUE «NPeacTaBuTeNb» B HACTOSLLEN CTaTbe PacCMaTpuBaeTcs B LINPOKOM CMbICE.
MIMEIoTCs B BUAY... TAKXE OpraHbl pyavMiecKoro nnLa, B YacTHOCTW, PyKOBOLUTED, pencraytowmin 6e3 no-
BEPEHHOCTUN OT UMEHU I0pUaNHEeCcKoro nuua»®. B kadecrse npumepa B KommeHTapuy npusoautes Mocra-
HosneHve MAC Ypansckoro okpyra ot 19 siusapsi 2005 ropa Ne ®09-4482/04-TK PD.

MpencTaBAsercs, YTO TaKoe HEOAHO3HAUHOE BOCMPUATIE COAEPXaHNS NMOHATUA «MpefcTaBuTeNb» 3a-
TPYOHAET NPaBOMHTEPNPETALWIOHHYIO AEATESIbHOCTL B rPaX/AaHCKOM Npase 1 CrNOCOBHO He TONbKO YBEJU-
4MTb 3N10yNOTPEBNEHUS, HO U BBECTU B 3ab/yxAeHne JOOPOCOBECTHbIX y4aCTHNKOB rpaxaaHckoro obopora.

Ewle oavH HE MeHee BaXHbI BOMPOC KacaeTcs yperyimpoBaHHbIX crartbeit 174 MK PdD nocneacrewnin co-
BEPLUEHVIS HEZIeNCTBUTENBbHOM CAESKN: KTO MOXET OCMOpUTL CACIIKY, COBEPLLEHHYIO C NPEBbILLEHNEM MOJTHO-
MOUMIA FeHepasbHOro avpekropa obuiecrsa C OrpaHNYEHHOM OTBETCTBEHHOCTbLIO? B cynebHon npakTuke
BCTPEYAOTCS CIlydau, KOrAa Haaexalym 1CTLOM NPU3HAETCS /Llb CaMO I0pNANHECckoe NNUO, a ero y4acT-
HUKY KaK HeHaexaliemy 1CTLY OTKa3biBaeTCsl B 3aluTe Npas, HapYLLEHHbIX 3ak/I0HeHIEM Takoi coenkm®.

Bce aTu TPYAHOCTM, Ha HaLl B3rns/, 06ycnoBieHbl Hegocrarkamu IOPUANYECKOW TEXHNKM 3aKPenneHuns
Hopm crateit 174 TK P® 1 183 MK P® 1 B 10 e Bpems pecypcamu I0PUINHECK O TEXHVKIU MOrYT ObiTb npe-
oponeHbl. Kak 3ametvn H.M. KOpKyHOB, «topunieckas KOHCTPyKUust AO0MKHA ObITb NPOCTOI0, €CTECTBEH-
HOIO, YTOBbI OBNErYUTL MOHUMaHNEe» .

Ha Haw B3rnsig, B Lensix COBEPLLIEHCTBOBaHUS NPaBOBOr0O PEry/IMpOBaHs NPeACTaBUTENbCTBA Hepneu-
CTBUTENbHBIX CAEMOK CNEAYET YTOUHUTL MOHATHE NONHOMOMMS 1 OCHOBAHWIA €r0 MPONCXOXAEHWS U OrpaHn-
YEHWA.

Mo cnosam E.J1. HEeB3roanHONM, 1NoJIHOMO4ME NPEeAcTaBuTens — 3T0 CNOXHOoe cybbeKTMBHOE Npaso, B
KOTOpPOE BXOAUT NPaBOMOYME Ha COBCTBEHHBIC MONIOXNTE/bHbIC NecTBUs Kak BO3MOXHOCTb OCYLLECTBUTL

' lonurckasi B.B. MpasoBow CTaTyc v NpaBoCcyObEKTHOCTL // 3akoHbl Poccuu: OnbIT, aHanns, NpakTuka. — 2012. — Ne 2.
2 YepenaxuH 6.5. OpraHbl U NpeACTasuTeNy opnanyeckoro nnua // YueHbie 3annckn BCecoo3Horo Hay4Ho-ncenenosa-
TENbCKOr0 MHCTUTYTA COBETCKOro 3akoHogarenscrea. — M., 1968. — Bbin. 14. — C. 131—140. AHaNOrM4HoON No3nunm
npuaepxusaetcs A.M. paenescknit. Cm.: Spnenesckuii A.M. O nocnencTausx copepweHmnsi CAeNKu HEeYnoJIHOMO4YeH-
HbIM LM // CMC «KoHeynbTanTlmoc».

3 Cm.: Borgarios E.B. MpasgoBoe rNojoxeHme opraHa opnanyeckoro nuua // XypHan poccwiickoro npasa. — 2001. —
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BBICTYIIJIEHHA HA KPYIJIOM CTOJIE

IOPUONYECKYIO AESATENbHOCTb OT MMEHU NPEACTaBASEMOro B OTHOLLEHWUN TPETbUX JINL, C HEMOCPELACTBEHHbLIM
NpPaBoBbIM PE3yLTATOM A9 NPeacTasnsemoro’. MoNHoOMouMe He TOXAECTBEHHO Npasy, OT KOTOPOro OHO
NPOU3BOAHO: NOJIHOMOYME — NPABO OCYLLIECTBUTBL YyX0e Nnpaso’.

[.H. HukonnyeB 13 OTHOWEHNN NpeacTaBuTeNbCTBa BbIOENAET ynpaBneH4Yeckoe npencTaBuTenbCTBo,
KOTOpOE XapakTepuayeTcst, B HaCTHOCTU, Hannynem rnpaBoBblX OTHOLLEHWI OpraHn3auum n ynpasaeHus,
VIMYLLECTBEHHbIM MHTEPECOM MpPEeACTaB/ISEMOro, BONEM NPEeLCTaBUTensi, a Takke Hanuuuem obnactu
YCMOTPEHUS, NO3BOJISIOLLEN yNPaBIEHYeCKOMY NPEACTaBUTEN0 GOPMNPOBATL OTHOLWEHUS C TPETBUMU NU-
LamMm CBOeit Bonei B uHTepecax npeacrasnseMoro®.

To4HO 0603HaYeHHbIE 0COHEHHOCTU NMOTHOMOUUIA U UX XaPaKTEPUCTUK MOAYEPKMBAIOT HosbLLIOEe 3Haue-
HWEe NPaBoBOro PerysnMpoBaHnst Kak cogepXaHus, Tak U UCTOYHUKOB NONHOMOuUM. CnenoBarenbHo, Xapak-
Tep OrpaHnyeHnii NOTHOMOUNIA TakXe AOMKEH OblTh MCHEprblBatoLLEe YPerynpoBaH.

[Monaraem, 4TO BECb HOPMATUBHLIN MaTepuall, yCTaHaBAMBAIOLLMIA NPEACTaBUTENbCTBO B IPAXAaHCKOM
npase, cnenyeTt noaBEPrHyTb KPUTUHECKOW OLLEHKE M MepecMOTPEeTb NPaBoOBOE PEeryivpoBaHue C TOHKM
3pEHVA NPEeaoTBPALLEHVSA 310yNOTPEbICHUIA Mpu OCYLLECTBIEHUM NMPEeACTaBUTeNbCTBa. B npakTike 3aksio-
4YeHVsa CAenok MMeeT BosbLIoe 3HaueHVe eAIMHO0OPa3HoOe peLLEeHNE, B TOM Y1CTIe BOMPOCca O TOM, KOro cre-
LYEeT cunTarb NPeacTaBuTesieM IpUuaANYEcKoro nmua, U KTo He MOXET ObiTb MM NpuaHaH. LlenecoobpasHo
yCTaHOBUTb HOPMY, 13 BYKBaJIbHOIrO TOJIKOBAHWSt KOTOPOW BYEeT HernocpeaCcTBEHHO ClefoBaTh, YTO PyKOBO-
[UTenNb, ONPEKTOP, EAVHONVYHBIA UCMONHUTENbHbBIA OpraH NPeacTaBuTeNsiMn IPUAMYECKOro nua He sB-
NATCA.

Bonpoc o nonHomoumsx opraHa iopuanieckoro nuua Heobxo4nmo yperynmposarb 6onee onpenesieHHo
nyTem o603HaYEHUSA SICHO YUTAEMBIX rpaHmnL,. Ha Haw B3rnsd, O4eBUAHO, YTO AENCTBYIOWAs PeaakLms HOPM
06 0CnopuMbIX CAEMKax, NoApPalyMeBatoLLas ABHbLIE W HESBHbLIE OrPaHUYEHUS MOSTHOMOYMM, HE BbIAEPXN-
BaET Hanopa COBPEMEHHOr0 rpaxaaHckoro obopoTa ¢ arpeccunBHbIMYM YepTamu 6e33akoHus. MNoatomy ans
3aWmnTbl cnaboli CTOPOHbI OCMOPUMBIX CLAENOK, /1 KOTOPOW YCTaHOB/EHbI M3BECTHbLIE OrpaHuYeHns, Tpeby-
€TCsi NpeayCcMoTpeThb Habop Takunx NPaBoBbIX CPEACTB, KOTOPble caenany bbl ee 3alwmTy 3HaunTensHo bonee
ahPEKTUBHOI, HEM Ta 3aLMTa, KOTOpas NpeayCMoTpeHa AeiCTBYOWMM 3aKOHOAATE/IbCTBOM.

MpUHSATBI B NEPBOM YTEHWMM NpoekT [paxaaHckoro kogekca Poceumickon deaepaumn® pasHoobpaaun
NpasoBOe PEerynavpoBaHne CAEeNoK, COBEPLUEHHbIX C BbIXOLOM 32 Npeaesibl MOITHOMOYUIA, YKPYIMHUB HOpMa-
TUBHbIM MaTepuan: Takme CAeNKM MNPeLnCcTaB/ieHbl He TObKO craTben 174 MK, Ho u cratbeint 173" K. Cratbm
BKJIIO4AIOT B Ce6s 3Ha4MTENbHO GorbLiee KONMUECTBO AENCTBUN, BXOAALLMX B IOPUANYECKYIO KOHCTPYKLMIO
HEAEenCcTBUTENbHBbIX caenok. K HUM oTHocaTcsa: 1) caenka, coBeplieHHas 6e3 HeoOXOAMMOoro cornacus
TPETbero nuua; 2) caenka, coBeplleHHas 6e3 HeoOXOAMMOro COorjacusi opraHa IpUanYeckoro mua;
3) coenka, coBeplueHHast 6e3 HeobXoAMMOro Corfacus rocyAapCTBEHHOrO opraHa WM opraHa MecTHOro
camoynpasfieHus; 4) caenka, COBEepLUEHHast MUOM, MOSHOMOUMS KOTOPOro OrpaHu4eHbl 40roBOPOM, Mo
CPaBHEHWMIO C TeM, Kak OHW ONpeAeneHbl B JOBEPEHHOCTM, 3aKOHE UM MOFYT CHMTATbCA O4EBUAHLIMU U3
06CTaHOBKM, B KOTOPOW COBEPLUAETCSH CAENKA, C BLIXOAOM 3a pepesibl OrpaHuyeHunii; 5) caenka, cosep-
LWeHHaa nLOoM, MOJIHOMOYMSA KOTOPOr0 OrpaHuyeHbl MOMOXeHMeM O dunnane unamM npeacTtaBUTeNbLCTBE
IOPVANYECKOro JinLa, No CPaBHEHMIO C TEM, KaK OHV ONpefeNieHbl B JOBEPEHHOCTN, 3aKOHE U/ MOTyYT CHU-
TarbCs O4EBUIHBIMKU U3 0OCTAHOBKW, B KOTOPON COBCPLUAEGTCS CLESKa, C BbIXOAOM 3a Npeaesibl orpaHuye-
HWIA; 6) caesnka, CoBEPLUEHHasi OPraHoM IPUANHECKOro LA, MOJIHOMOUNS KOTOPOr0O OrPaHMYEHbl ero yupe-
AVTENBHBIMY NN MHBIMY JOKYMEHTaMM, 10 GPABHEHMIO C TEM, KaK OHW OnpefeseHbl B JOBEPEHHOCTH, 3aK0-
HE UM MOTYT CHYMTATLCH O4EeBUIAHBIMU M3 06CTAHOBKM, B KOTOPOW COBEPLIAGTCS CAEJIKA, C BbIXOA40M 3a Nnpe-
LOerbl orpaHnyeHnin; 7) coenka, CoBEepLUEHHast NpPeacTaBuTesieM IopUAMYEcKoro /inua, AGUCTBYIOWMM OT
VMEHW 10puanYecKoro imua 6e3 J0BepeHHOCTH, B yuiepd nHTepecam npeacrasnsemoro; 8) caenka, cosep-
LIEHHasi OpraHoM IPUANYECcKOoro Nmua, A4encTBYIOWMM OT UMEHN IOPUANYECKOro nrua 6e3 40BEepeHHOCTH, B
yuiep6 nHTepecamM NpeacTassisieMoro.

MonbiTky 60nee NoApPo6HO yperynmpoBaTs NPaBoBbIe MOCIEACTBUSA COBEPLUEHNS COENOK C BLIXOOOM 3a
npeaesibl NMoHOMOUYMIA CrieayeT OUEHUTb NOoNoXUTeNnsHo. OTPadHO, YTO B OTBET Ha 3arnpockl MpaxaaHCKoro
o6opoTa B cTaTbio 174 BOWAW CAE/KU, COBEPLUEHHbIE NPEACTaBUTENEM IOPUANHECKOro NMua B yuiepb nHTe-
pecam npeacrasnigemoro. CrnenyeTt nonoxXuTeSIbHO OTMETUTL YTOYHEHWE rPaHL, HaPYLLEHHbIX MOHOMOUNI
opraHa IopuAN4ecKoro mua: B 0T/m4ne OT HbiHe AeiicTByowero FpaxaaHckoro KoAekca, B npoekTe pax-
AaHCKOro kofekca rpaHuLibl MojIHOMO4MIA OpraHa IopuANYecKoro inua orpeaesisitoTcsi He TOJbKO yqpeaun-
TEbHBIMW [IOKYMEHTaMW, HO «MHBbIMU PEryvPYIOLLUMM €ro 4esTeIbHOCTb LOKYMEHTaMm», K KOTOPbIM MOX-

;\ICSM.: I-éeuz:aioanua E.JI. NMonHoMouMe npeacrasmTens B rpaxnaHckom npase // Focynapcrso u npaso. — 2008, —
o5. — C. 24.

2Tam xe. — C. 23.
3

CMm.: Hukonndes /[.H. YnpasneHueckoe NnpeAcTaBuTesnLCTB

H. O B rpaxaHCKOM npase: NpeAMeT npasoro perynvposax

IpaxmaHckoe npaso. — 2012, — Ne 3. : P S
4 ~

ranﬂaHCKMMVKOLleKC P® B pegakumu npoekra ®epnepabHOro 3akoHa ot 27 anpens 2012 roga Ne 47538-6 «O BHece-
HUW U3MEHEHWI B 4aCTu NepBeyIo, BTOPYIO, TPETLIO 1 4ersepTyio Npaxaanckoro kogekca Poccuiickoi ®depepaunn, a Tak-
K€ B 0TAeNbHbIE 3aKOHOAATENbHbIE akThl POCCUIACK O Pepnepaunn»// CNC «KoHcynbTaHTImocs.
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HO By[eT OTHECTU, Hanpyrmep, peleHne obLwero cobpaHus y4acTHUKOB. 310, 6e3ycnoBHo, byaer criocobCT-
BOBATb 3ALLMTE N1PAB YHACTHUKOB KPUANHECKOrO INLA OT HEA0OPOCOBECTHBIX [ENCTBUIA ero PyKOBOAMTENSA.

BMecTe C TeMm, Ha 3aKOHOAATENLHOM YPOBHE HEoBX0AMMO 0BecnednTs TePMUHONOrMYEeCKoe eVHOo00-
pasvie JaHHOM CTaTby.

B 4acTHOCTY, 3aCNyXMBaeT BHUMaHVs Ha3BaHue cratbn 174 — «[locnencTams HapylweHns npeacras-
TeJsleM yCIIoBUi OCYLLECTBIICHSI OMHOMOUMA UM UHTEPECOB NPEACTaBNsieMoro». BecnokoicTBo 06ycnos-
NeHo copepkaHmemM cratbin 174, koTopas 00beAVHSET KaK CAeNKA npeacrasuTenelt, Tak u CAesku opraHos
|OPUAMHECKIMX NULL, KOTOPbIX, C TOYKM 3PEHUS HbIHE [AEVICTBYIOLLEro YNOMSIHYTOro NHpOPMaLMOHHOr0 NChb-
ma BAC P® ot 23 oktsa6pst 2000 ropa Ne 57, npeiCTaBnTENs M1 Ha3BaTb Helb3s. Takvm 06pa3om, Ha3BaHue
cTaTby MPOTUBOPEYUT COAEPXKaHMIO, YTO HEeN36exXHO Byanet crnocobcTBoBaTh OWMBOYHOM NPaBouHTEprpe-
TAUMOHHOI AesiTenbHOCTY. Monaraem, 4To Ha cTaavy pa3paboTkm paccMaTprBaeMoro 3aKOHOMPOEKTa He-
06XOAUMO MPUHSATH MEpPbl, HaNPaBJIEHHbIE Ha YCTPaHEHNE TEPMUHONOTMHECKNX NOrpeLHoOCTEeNn.

Bce BbILLEN3NOKEHHOE [0Ka3bIBAeT HEOBXOAVMOCTb FyBOKON LOKTPUHaIIbHON NPopaboTky opuanye-
CKOV KOHCTPYKLWW CAENKWN, COBEPLLEHHOI C BbIXOLOM 32 Npeaenb MOMHOMO4MIA HA COBEPLUEHME COEMKU, U
OCYLLIECTBIEHVS COOTBETCTBYIOLLErO BbIBOZIAM HayKy 1 MPakTUK1 €e B3BELIEHHOro HOpMaTVBHOro perym-
POBaHUS.

614 KOpuduueckan mexnuxa. 2013. Ne 7 (u. 2)
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