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1. Introduction. 

 

 The Internet’s growth during the past decades has profoundly affected the way software 

is created and distributed. One of the most significant developments in this area is the emergence 

of so-called “free” or “open source software” (open source), which is distributed under a special 

type of license, commonly referred to as a “free” or “open source” license
1
. Usage of this type of 

license helps to make a computer program widely available for use, as well as allow for the 

modification and subsequent distribution in both source and object form with a minimum 

number of constraints. Despite the fact that open source software started to emerge in the early 

1980s, only in the last decade has its popularity increased to the extent that enables open source 

software to compete with traditional commercial proprietary software products. Most of its 

success is made possible thanks to the Internet, which provided a unique opportunity to create 

more cost-effective software and an efficient way for programmers to collaborate on software 

projects, as well as distribute the resulting software among themselves and to customers. 

 Open source attracted some attention in the Russian legal doctrine, resulting in many 

interesting publications and discussions relating to the legal status of open source licenses and 

various legal aspects of their practical use
2
. Needless to say that all these discussions are not only 

of academic interest. The volume of use for such software around the world, including Russia, is 

growing due to a number of factors. 

1) Value for end-users. Many software products licensed under open source licenses are worthy 

rivals of their commercial counterparts, being not only more functional, but also much cheaper to 

maintain
3
. One key feature of open source software is the absence of an obligation to pay any 

fees or royalties for the right to use the software
4
. This enables multiple users to significantly 

reduce their costs of maintaining IT-infrastructure, as well as to minimize the risks associated 

with using pirated software in organizations. 

2) Value for vendors and independent software developers. Many commercial software vendors 

often use the code distributed under open source licenses to develop its own software. It is much 
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easier and more efficient than re-inventing the wheel by trying to solve a problem that has 

already been solved effectively. In this case the vendor needs to ensure that all parts used in the 

resulting software product are used on a sufficient legal basis, since the presence of code with 

doubtful legal status may compromise the overall product and decrease its commercial value. 

Open source software may also be the basis of business models for many IT-companies. For 

example, some companies created successful business based on providing various services to the 

users of open source software (implementation, integration, education, support, etc.)
5
. Other 

companies sell hardware that is tailored for work with open source software, such as Linux, 

Android, and others.  

3) Value for promoting open standards and open architecture of Internet. It is a well-known fact 

that most of the fast-growing Internet infrastructure is based on open source software
6
. In this 

context, open source plays a significant role in further developing the Internet and its 

architecture by effectively preventing its control by any single entity
7
. 

4) Value for state. Open source software is beginning to be increasingly used by states. It helps 

not only to save budgetary money, but also provides easier opportunities to adapt software to the 

specific needs of public entities while still remaining technologically independent from a single 

vendor (often a foreign resident)
8
. Russia has a plan for the transition of federal government 

bodies and federal budgetary institutions to the use of free/open source software for the period of 

2011-2015 years
9
. 

5) Value for research institutions. Finally, it is necessary to mention the considerable potential 

that open source software and free licenses have in the field of scientific research. Dissemination 

of the results of such activities under conditions ensures reproducibility and, in turn, the 

possibility of further free usage in research activities plays an important role in the development 

of scientific cooperation. Classic copyright instruments may sometimes create unnecessary 

obstacles to the dissemination of scientific knowledge. Open source software’s experience 

represents a successful model that demonstrates that IP licenses could eventually be used to 

protect against the misuse and misappropriation of basic scientific research
10

. 
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 However, despite the significant socio-economic importance of open source software in 

modern society, its practical use in Russia is associated with some difficulties caused by the 

uncertain legal status of free/open source licenses. This uncertainty is mostly caused by a lack of 

understanding of the specifics of relationships that are governed by such licenses and their 

correlation with traditional proprietary licenses. Such a misunderstanding on the part of public 

authorities (i.e., the courts and tax authorities) often leads to a failure to acknowledge the 

legitimacy of these licenses. After conducting an audit of software, police authorities claimed 

that using open source software constituted infringement, citing an absence of hardcopy licenses 

and other written documents that normally certify legal use. After clarifications from the Russian 

Ministry of Economic Development that the use of software under GPL license does not 

constitute infringement, provided that the user complies with its terms
11

, the usage of open 

source became much safer from a public-law perspective. 

 However, one letter from the Ministry cannot overcome the formalism of existing 

Russian legal doctrine, which still resembles the Soviet approach to resolving legal issues (“what 

is not explicitly permitted under law is contradicting it and therefore prohibited”). Existing 

peculiarities on the conclusion and performance of obligations arising under open source licenses 

often provide a basis for conclusions that such licenses do not fit into the existing Russian legal 

system. Needless to say that such an uncertainty creates additional barriers for the use and 

distribution of open source software in Russia, not only for end users and developers of 

commercial software, but also for the scientific community.  

 In order to remedy the situation, some amendments to existing legislation were proposed 

in order to advance the free dissemination of creative works and usage of free/open source 

licenses in Russia. These amendments were prepared by an order of former Russian President 

Dmitry Medvedev, who devoted much attention to the potential of free/open source licenses
12

.  

 The rest of the article will be dedicated to an analysis of the suggested amendments, what 

problems they intend to resolve, and what impact they may have on the development of open 

source in Russia. Taking into account that Russia is one of the first countries to try to deal with 
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free/open source licenses on a legislative level, its experience may be of interest for other 

countries that are facing many problems while dealing with such licenses similar to those in 

Russia. 

 

2. Existing legal problems with free/open source licenses under Russian law. 

 

 There are many different legal issues associated with the use of free/open source licenses. 

They may have various legal impacts on the validity of open source licenses, thus posing 

different types of risks on interested parties. All legal issues may be summarized in the following 

list of problems: 

Identification of the parties. It is claimed that existing mechanisms for accepting open source 

licenses can neither ensure that an authorized person grants a license, nor can it ensure the 

identification of the end-user. 

Identification of a license’s subject matter. It is claimed that sometimes it is difficult to identify a 

specific work of authorship that is subject to license terms, especially if such terms dictate the 

use of the same license for works based on the licensed one (so called “reciprocal” open source 

licenses). 

Compliance with requirements to form a contract. It is claimed that the existing mechanism of 

concluding open source licenses cannot be constituted in written form according to Russian law, 

thus making such licenses unenforceable. 

Compliance with limitations on gratuitous contracts between commercial companies. Russian 

law contains a restriction on the signing of gratuitous contracts between commercial entities
13

. 

Since the concept of “gift” is understood very broadly under Russian law
14

, granting rights under 

a license agreement may fall within such a restriction. This blocks the use of open source 

licenses between Russian commercial entities, making such licenses unenforceable. 

Conflict between the moral right to integrity and the right to create derivative work. The 

problem here is that moral rights in most countries of continental law (including Russia) are 
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inalienable and cannot be limited by contract. Many open source licenses grant the licensee the 

right to create derivative works that may conflict with the moral right to integrity, under which 

changes to the initial work are subject to the consent of the original author
15

. So, even in cases 

when the licensee has the right to create derivative works, the author still retains the right to 

control changes based on his moral right to integrity, thus creating additional risks for the 

licensee. There is no way that moral rights can be waived or limited contractually. 

Enforceability of viral provisions of reciprocal licenses. Some open source licenses contain the 

obligation to use the same license terms for derivative works as for the original one, thereby 

“infecting” the new pieces of code that are combined with the initial code in the resulting 

product (so-called “viral” provisions). Such provisions limit the freedom of the author to define 

the terms of disposal of his or her newly created works and are potentially invalid
16

. Since such 

viral provisions form the “core” of many open source licenses, the invalidation of such a 

provision may lead to the invalidation of all licenses. 

 Since Russia is part of the continental system of law, it does not have a concept of 

“consideration”, which as essential for contract formation under common law. Therefore, 

discussions relating to the presence or absence of consideration in free/open source licenses, 

which can be frequently met in the Anglo-American doctrine, are not relevant for Russia
17

. If an 

agreement between parties is specific enough to constitute what in English law is called a 

“meeting of the minds” and complies with legal requirements as to the form, then it is enough to 

constitute an enforceable contract. But, as it may be seen, the list of other problems subject to 

consideration is quite substantial, even without discussion on the concept of consideration. 
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3. Description of suggested amendments to the Russian Civil Code that might 

facilitate ideas of open source licenses. 

 

3.1 Introduction of a waiver of exclusive right to a work of authorship. 

 

 Draft of § 1283.1 Waiver of exclusive rights to work 

 “The copyright owner is entitled to waive his exclusive rights to a work of science, 

literature, and art in full amount. In this case, such a work is considered to be in the public 

domain. Such a waiver should be done in a notarized form or in a form of public statement made 

by the copyright owner. The statement of waiver must contain information necessary to identify 

the copyright owner and the work in respect of which the exclusive right is waived. 

 If the above statement is made when there is a valid license granted for such a work, the 

copyright owner should compensate losses caused to licensee by such a waiver. 

 Reversal of any property rights to published works put legally in the public domain is not 

allowed.” 

 One of the misunderstandings frequently shown by those who are not deeply familiar 

with the open source topic is mixing the ideas of free/open source licenses with that of the public 

domain
18

. The misunderstanding can be simply stated as “if it is so necessary to ensure the 

widest possible dissemination of copyrighted work, then just place it in the public domain, 

thereby forfeiting your exclusive right to it. Is it not the same thing you are trying to achieve by 

using open source license?” 

 Russian law does not contain explicit provisions authorizing a copyright owner to waive 

his exclusive right. General provisions of the Civil Code provide that “the refusal of citizens and 

legal entities to use their rights does not result in the termination of those rights, except as 

explicitly indicated by law.”
19

 Since the law does not explicitly provide for the termination of 

exclusive rights when there is a refusal, it is generally considered impossible to put the work in 
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the public domain voluntarily. It may appear in the public domain only upon expiration of the 

copyright term or as a result of the absence of any heirs to such a copyright. 

 It is not surprising that the idea of introducing the possibility of such a waiver was among 

the first solutions of the problem with open source: Why should one use a complicated legal 

instrument if it is possible to achieve the same goal by simply waiving his or her exclusive right 

to it?  

 Indeed, one must agree that a waiver of exclusive rights and free/open source licenses do 

pursue some similar goals. For example, they help to make the work available to the widest 

possible audience. The option to make a waiver in an informal way by making a relevant public 

statement in the Internet helps to reach this goal. 

However, there are important distinctions between the public domain and free/open source 

license that at some moment justified the emergence of this separate concept of license.  

 An open source license provides the author with a mechanism that is more flexible when 

adapted to a specific situation and to particular needs. The author may be interested in retaining 

some kind of control over how the work is further distributed or revised. For example, if he or 

she wants to ensure that all derivative works are also freely available to others and are not 

“locked” after some modification by a savvy commercial company
20

. Or he or she may wish to 

be on the safer side by including some limitation of liability or warranties statements that should 

be re-translated in any subsequent license agreements involving the initial work
21

. Or perhaps he 

or she may wish to ensure that all the members of community developing specific software are 

granted necessary rights to continue such development and granted rights (including on relevant 

patents) necessary for such continuation
22

. The public domain does not allow one to put any 

conditions on the use of the works within it, except for some limited obligations to respect the 

moral rights of the authors. 

 Of course, some positive effect from the described amendment is expected since, after 

all, it introduces an additional degree of freedom for copyright owners on how they may dispose 
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their exclusive right. Practice knows the facts when important copyrighted works were dedicated 

to the public domain,
23

 so such additional options are welcome.  

 But introduction of the waiver concept does not by any means solve the question relating 

to the legal status of already existing free/open source licenses, under which pre-existing works 

are distributed.  

  Therefore it is worth looking at other proposed amendments, which are going to 

facilitate the ideas of free/open source licenses in Russia. 

  

3.2 Introduction of the concept of “self-limitation of exclusive right”. 

 

 The full text of the suggested amendment is as follows: 

 “Article 1235 (6): The owner of exclusive rights may make a statement granting to any 

person the right to use his intellectual property under specific conditions and for a period 

specified by such an owner. Within such a period, any person may use such intellectual property 

in accordance with the specified conditions. 

 Unless otherwise indicated in the statement, such a period constitutes five years. 

 Unless otherwise indicated in the statement, the territory will be the territory of Russian 

Federation. 

 The owner of exclusive rights is not entitled to make such a statement if there are valid 

license agreements granting the same scope of rights for a fee. 

 Such a statement can be done on the official website of the Federal Authority on 

Intellectual Property. If relevant intellectual property is subject to registration, information 

about such a statement should be included in the relevant state register. 

 Within the validity period of such an application, it cannot be withdrawn or changed. The 

provisions of this paragraph shall not apply to the intellectual property for which the Code 

establishes special procedures for granting an open license (Articles 1368 and 1429).” 
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 As it may be seen from the text of the proposed amendment, the idea is to create some 

kind of centralized depository of “free” works, where any interested party may either place his or 

her work or where he or she may find something interesting for subsequent use. As discussions 

with the authors of this amendment showed, such a solution reflects their view that "free licenses 

inevitably conflict with our country’s legal system, which can be remedied only by making very 

substantial changes in the law”
24

. 

 All this raises a number of questions. Are free licenses really so unique that they cannot 

be squeezed into the existing Russian law without substantial revision? Will not the proposed 

amendments cause problems much more serious than those that currently exist and act as 

obstacles for the use of free/open source licenses in Russia, according to the drafter’s view? 

Finally, will the proposed mechanism really promote the use and development of open source 

software in Russia? Let’s try to find some answers. 

 First, the concept of self-limitation of exclusive rights means that it is not a bi-lateral 

contract, but a unilateral act. Thus, relevant relations automatically acquire non-contractual 

status. A number of consequences follow from such a qualification. 

 When we designate a certain act as being unilateral, we limit ourselves in the application 

of contract law provisions. At the same time, the concise regulation of such one-sided deals will 

inevitably require supplementing it with something. For example, some contractual remedies, 

such as specific performance, may be of value for enforcing the term to provide the source code 

for modifications made (copyright law does not have relevant provisions). Besides this, existing 

default rules that are applicable to license agreements may be useful, too. The mere fact that 

some of the were copied and pasted into the draft of the proposed amendments
25

 just confirms 

that any unilateral voluntary act related to the disposal of exclusive rights cannot be completely 

isolated from a legal regime of licenses perceived as a bi-lateral contract. 

 Qualification of a certain act as unilateral also has its consequences from the point of 

view of private international law. The presence of a foreign element in open source relations 

creates the basis for choosing the applicable law for a relevant license agreement. Russian law 



 12 

allows significant autonomy of will in this matter, authorizing the parties to choose any foreign 

law they consider appropriate (even one that has no connection with the contract at stake)
26

. 

Taking into account the fact that open source movement exists in the Internet, such freedom to 

choose an applicable law to licensing relationships helps to provide certainty and predictability 

for relationships. Especially if the chosen governing law is open source-friendly. Qualifying 

relevant relationships as a unilateral deal prevents the application of contractual statute, which 

would limit the autonomy of will of the parties that are subjecting the relationship to the statute 

of intellectual property, which is imperative by its nature.  

 Another important concern arising from introducing this special public resource/register 

is protection of third parties who relied on the data provided in it. 

 The issue of identifying individuals is a well-known problem of the Internet. Considering 

the fact that copyright appears upon creation of a work without any need to register, anyone may 

claim that he or she is the author of a work and make a statement of self-limitation of rights. 

Based on such a statement placed in a resource that belongs to a state authority, all other users 

may start to use the product if they act in good faith. But what is to be done when the true 

copyright owner appears and wants to protect his rights? Whose rights should prevail: those who 

relied on information and acted in good faith, or the rights of copyright owner? In Russia, as in 

many other countries,
27

 there is no such defense against copyright infringement as acting in good 

faith without knowingly violating someone’s right
28

. From a strict legal point of view, any such 

unauthorized user is infringing copyright regardless of the fact that he used the information 

available on some kind of public resource.  

 So we have a situation when someone who said “A”, through the creation of such a 

centralized depository of public works, should say “B” as well and develop the concept of 

acquiring non-exclusive rights in good faith. But it is not being contemplated in amendments to 

the Russian Civil Code. And the possibility of such a mechanism deserves a separate detailed 

study. 
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 Second, it is evident that the proposed decision reflects the typical Russian desire to “find 

its own way” and is not based on a deep analysis of foreign practice of using free/open source 

licenses. 

 Russian intellectual property legislation is not so unique and for the most part reflects 

existing provisions of international agreements in the IP sphere, which Russia is a party to
29

. 

According to the Constitution of the Russian Federation, such an international agreement forms a 

part of the Russian legal system
30

. At the same time, other countries with close legislative 

provisions have already faced many similar problems with open source licenses. And foreign 

courts managed to solve them successfully within the existing legal framework, which was 

adopted at a time when no one even heard about software, let alone free/open source licenses. Of 

course, such a result required some degree of flexibility and creativeness in the application of 

such a law to a new type of relationship, but courts usually have such a level of discretion. 

 One of the first countries where the validity of the open source license (in this case GPL) 

was “tested” was Germany, a country whose legal system for various reasons is one of the 

closest to the Russian system
31

. 

 While under judgment, the defendant was forbidden to distribute, reproduce, or make 

publicly available software Netfilter/Iptables due to a breach of license conditions of GPL ver. 2. 

The court noted that it has “no doubt that conditions of the GPL license, being the standard terms 

of the contract (allgemeine geshäftsbedingungen), have become a part of the contractual 

relationship of the parties in accordance with § 305 (2) BGB
32
”. Another German court 

reaffirmed that a GPL license is compatible with German law. The fact that these GPL 

conditions were easily accessible on the Internet allowed the court to conclude that they have 

become part of the contract. As a result, the plaintiff was awarded for compensation of costs 

incurred as a result of examination of the defendant’s code in order to find a violation of license 

conditions
33

. 

 The French court also did not have substantial doubts about the validity of GPL license 

within the context of French law. The Paris Court of Appeal found company Edu4 liable for 



 14 

breaching the terms of the license relating to distribution of the software in object code, since no 

possibility to obtain the source code was provided
34

. 

 In the US the main precedent relating to the legal status of open source licenses is the 

decision in Jasobsen v. Katzer
35

. As was established by the court, the defendant used the 

software code developed by the plaintiff and licensed under Artistic License as a part of his own 

commercial product with a violation of license terms. Specifically, he did not indicate the 

plaintiff as the author of the used portion of code, did not make a link to the website of the 

author, and did not describe the changes he made in the original code. The court acknowledged 

that by doing so the defendant both breached license terms and infringed the plaintiff’s 

copyright. 

 The above cases provide a bright illustration of the fact that, if needed, free/open source 

licenses may be squeezed into the existing law, which was adopted long before the emergence of 

the phenomenon of open source. One of the reasons is the fact that an open source license is not 

some kind of unique legal concept; it is just a type of a license agreement. The difference 

between a “classic” proprietary license agreement and an open source license is in emphasizing 

different aspects of exclusive rights: in the first case  the “negative” one is emphasized (the right 

of a licensor to “exclude” others), while in the second case a “positive” one is emphasized (the 

right to grant rights to use the work within defined limits). Based on this, the terms of relevant 

license agreements differ accordingly, but the essence of the relationship remains the same. 

 Therefore, as foreign experience shows, there is no principle needed in order to create 

some kind of mechanism parallel to open source licensing, or to make major revisions of law, 

only because of the fact that existing legal provisions lack some specific clauses on these 

licenses. Courts may breathe new life into “old-school” statutory provisions by way of their 

broad interpretation.  

 Now it may be useful to return to the existing issues with free/open source licenses that 

are outlined above and ascertain whether these issues are as critical as drafters claim or whether 

they are quite manageable. 
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 The problem of identifying the parties to the contract is partially solved by the fact that 

all open licenses encourage providing information about the author, who will usually be the 

owner of exclusive rights. Such information may be included in the source code, supporting 

documentation, or a computer program’s audiovisual displays. Such license terms are aimed to 

ensure that users are aware of the identity of the author of the code
36

. Even if information on the 

author is not indicated somewhere in the code, the right to publish the work anonymously is not 

abolished and is applicable for computer programs as well. After all, the author is the master of 

his rights and ultimately decides how to use them.  

 It is easy enough to identify a licensee, especially when a dispute arises. As a general 

rule, a licensee will be any person who uses a computer program that is distributed under an 

open source license. With the exception of a very limited number of situations where law 

authorizes free usage of the work, most ways of how the work may be used require the consent 

of the owner of the rights, thus requiring the user to have the status of licensee and indicate the 

acceptance of the terms for the respective license. So, open source users have little to gain by 

denying the existence of a contract unless they are willing to be accused of copyright 

infringement. 

 Besides this, Russian law, like many other jurisdictions, considers many contracts that 

are concluded in everyday life in the absence of an express identification of parties to be legally 

enforceable. As an example, one may specify a contract of purchase and sale of goods using 

coin-operated machines, service contracts entered into by purchasing tickets, contracts of 

carriage by public transport, and others. After all, a lack of clarity on the identity of the party to 

the contract is a matter of fact to be resolved within the litigation process, which does not itself 

challenge the validity of the relevant agreement as such. But even in cases of litigation, the 

identification of parties to open source licenses is not a serious issue, according to Lawrence 

Rosen, who states that “litigation about contract formation issues probably won’t arise in 

commercially relevant situations”
37

. 
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 Similar considerations may provide for the problem of identification as a subject matter 

of an open source license. Like a click-wrap or shrink-wrap license, an open source license 

accompanies specific computer programs, being either attached to its source code or an object 

code. Whether the relevant license provisions apply to derivative works is a matter of 

interpreting existing copyright law, which is not unique to open source licenses only. And again, 

it is a matter of facts for each individual case, which cannot in and of itself be enough to claim 

an open source license to be invalid. 

 The problem of compliance for an open source license with existing requirements is to 

form a contract that can also be solved within the existing framework of the current legislation, 

which is flexible enough, meaning that there is no need to introduce some additional 

amendments to address this issue. 

 The general provisions of Russian contract law allow for a contract to be formed not only 

in the form of a single document signed by both parties or by an exchange of documents, but 

also by acceptance of a written offer via conduct. In the context of open source licenses, we have 

the author’s written offer to use his or her work under an open source license (e.g., by placing it 

on specialized Internet sites such as SourceForge.net) that is addressed to everyone. Placing a 

notice in the source code, documentation, or audiovisual displays of a computer program on the 

applicable type of open source license (BSD, MIT, GPL, etc.) incorporates essential terms of 

offer via reference. Beginning to use software constitutes an implied acceptance of such an offer 

and, as a consequence, the conclusion of the license agreement. Under Russian law, the written 

form is considered observed in such a case. Besides, Article 1286 (3) contains specific 

provisions for shrink-wrap and click-wrap licenses by explicitly authorizing such types of license 

agreements. Therefore, there are no valid reasons to claim that open licenses lack required legal 

form. Although formation of open source license has some specifics (interpretation of the offer, 

incorporation of contractual terms, etc.), there is nothing so extraordinary in it that cannot be 

resolved without amending the existing law. 
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 As for possible implications of the existing restrictions on gifts between commercial 

organizations, it is possible to overcome this problem by interpreting existing legislation in a 

way that makes these restrictions not applicable to license agreements. Since in the open source 

sphere there is no potential detriment to the interests of creditors resulting from the presence of 

such agreements that justified the inclusion of such restriction some time ago,
38

 there is no need 

to apply it. Such an approach may be justified by reference to a different essence or substance of 

the license agreement as compared to a gift agreement. Since many free/open source licenses 

have obligations that the licensee must comply with, it also may be a basis for concluding that it 

is not a gift contract.  

 It is noteworthy that proposed amendments to the Civil Code contain specific provisions 

prohibiting only exclusive licenses and assignments of exclusive rights between commercial 

entities, thus a contrario authorizing the conclusion of non-exclusive licenses without any 

restrictions.  

 As we can see, many of the so-called “problems” with open source are not really so fatal 

that they cannot be resolved without substantial amendments to the existing law. The only 

visible exception to it are “patent” provisions of various open source licenses, under which the 

licensee receiving rights according to such licenses grant other users rights to patents that may be 

infringed by using licensed software. Such provisions were included in open source licenses as a 

response to threats posed by software patents that may cover some functionality of open source 

software. Under these provisions, the copyright license automatically terminates when the 

relevant claim is brought against open source software users, thus making the claimant a 

copyright infringer
39

. While the efficiency of such provisions is yet to be tested in courts, it is 

possible to say that under Russian law such provisions will be hardly enforceable due to the 

mandatory requirement that all patent license agreements are subject to registration in the 

Russian Patent Office. Without such registration they are void. It is quite different from US 

approach, where patent license agreements are not subject to registration and are not covered by 
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US federal law:  once the patent is granted, it becomes an ordinary asset and any licenses would 

be covered by state laws.  

 So, relevant provisions of open source licenses granting patent licenses will be 

unenforceable if related to Russian patents
40

. And this really can be changed with substantial 

changes to Russian patent law, which are not yet being contemplated.  

 Now it is worth taking a closer look on how rights flow in various open source projects 

and whether this may be a problem. Open source software is distinguished from most other 

commercial software because its development frequently takes place collaboratively among 

many individual developers, working alone or for different companies, without contracts or other 

formal arrangements between them
41

. The open source community may number in the hundreds 

and even thousands of members, each of which may act as a licensor and a licensee 

simultaneously. Each member not only uses what others created, but also contributes his own 

share in the final result (“contribution”). Such a contribution may relate to added functionality, 

fixing a mistake, or other improvements to the code.  

 It is really difficult to ascertain the status of such contributors from the point of view of 

classic copyright law. There are two main options: Either they are co-authors of a joint work, or 

they are the authors of derivative works – which itself is a separate object of copyright. Correct 

qualification of the existing relations between open source contributors is important for 

understanding the scope of discretion, which a contributor has for disposal of his result. If he is a 

co-author of the resulting program, then under Russian law he may conclude license agreements 

only with the consent of other co-authors
42

. If he is an author of a derivative work that is based 

on previous works created by other contributors, then he is the ultimate decision-maker on the 

questions related to disposal of his work, provided, however, that he does not violate the rights 

of the original copyright holders
43

.  

 However, these questions are in most cases not relevant for open source projects because 

they are structured around having only one license that governs all relations between 

contributors and serves as the universal law between them, governing not only their status but 
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also the status of the created code. Therefore, in practice it really makes little difference whether 

a contributor is a co-author of a joint work or an author of derivative work – the limits of his 

discretion towards his created result are defined by the open source license, not by him. And its 

terms are mandatory for him since without its acceptance he could not even become a user, let 

alone a contributor. It is also important to understand the implications of terminating a user’s or 

a contributor’s open source license due to its being breached. For example, should a subsequent 

user’s license that is obtained from such a breached user be terminated, or should other users 

lose their right to use modifications created by a violating user? From a strict legal perspective, 

terminating the license of one user leads to the termination of those licenses granted by him to 

subsequent users. But it is evident that such an approach does not consider the specifics of 

relationships existing in the open source community and can be simply unfair. However, some 

open source projects and corresponding licenses try to adapt rigid copyright rules to the specifics 

of the collaborative nature of open source. 

 When someone wants to make a contribution to an existing open source project, he 

should first accept the terms of the relevant open source license agreement. Without it, he cannot 

create modifications to it. So, such a contributor inevitably becomes a licensee. The most 

popular open source licenses relating to popular open source projects contain provisions 

governing the status of contributions and the rights to them that are provided to other users and 

contributors
44

. So all other members of the open source project that are simultaneously licensees 

of the relevant license automatically receive relevant rights to the modifications created by any 

other member (contributor) as soon as such a modification is published. It means that they can 

include such modifications in their own code and distribute them further. The subsequent 

termination of a contributor’s license for breach does not challenge the rights already received 

under the applicable open source license by other contributors or users. Another substantial role 

apart from the license itself is played by the project coordinator, which is usually represented by 

a non-commercial entity. This entity not only defines the “rules of the game” (terms of open 

source license) and controls compliance within them, but also sometimes concentrates necessary 
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rights on contributions,
45

 thereby creating a “back-up” plan for situations when for some reason 

the relevant rights cannot be obtained directly from a contributor. In these cases, rights may be 

obtained by users and contributors from the coordinator itself, who received the given rights 

from the authors of the relevant contributions. Uniform license terms ensured by a project 

coordinator then create necessary conditions for a dynamic and free flow of rights among all the 

members of the projects: from contributors to users and other contributors directly and/or via the 

project coordinator. Although such a mechanism is rather original and not typical for classic 

commercial licensing, it still has a basis in copyright law and there is no need to introduce major 

changes to it. So, there is no justified reason to create any specific legal mechanism similar to 

open source licenses, motivating it by the impossibility of existing law to embrace such licenses. 

 In summation, it is possible to say that the discussed draft of the amendment is a good 

example of a situation wherein an attempt to resolve some issues proves to create more problems 

than solutions, especially taking into account the fact that solutions may be found much easier. It 

also does not anyhow shed light on the legal status of existing open source licenses: It is not 

clear how they should be treated if such a parallel mechanism of self-limitation of rights is 

introduced in Russian law. The mere fact that such an exotic solution was suggested may be used 

as an argument that it is the only possible way that an author in Russia may disseminate his 

works to the largest audience possible while retaining copyright and some degree of control over 

the work and its use. 

 It is not surprising that other amendments were suggested at some time. In addition to the 

concept of a waiver of non-exclusive rights and self-limitation of exclusive rights, it has also 

been suggested to include the concept of “open license” in Russian law. 

  

3.3. Inclusion of an “Open license” concept in Russian law. 

 The Russian Association of Electronic Communications, the Skolkovo Foundation, 

Wikimedia Russia, and the Association of Internet Publishers all proposed this suggestion. All 

these companies were concerned about the legal status of free licenses not only regarding 
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software, but also in other spheres of copyright, where the most important type of license is 

Creative Commons. 

 The text of the amendment appears as follows: 

 “Article 1286 (6). The license agreement under which the Licensor grants the Licensee a 

simple (non-exclusive) license to use works of science, literature, or computer programs may be 

concluded under a simplified procedure (open license). 

  All terms and conditions of such a license agreement should be available to the public, 

in particular, by displaying on a computer screen, and are placed such that the licensee had the 

opportunity to review them before using the relevant work, if the license is not otherwise 

specified. 

 The terms of such a license agreement may be defined by customs. The licensor may 

indicate what acts shall constitute acceptance of the terms of a license agreement. In this case, 

the written form of agreement is considered to be observed. 

 In particular, the beginning of the use of a computer program or a database user, as 

defined by these conditions and acceptance by the conclusion of a license agreement.” 

 These amendments serve the purpose of legitimizing free/open source licenses in Russia 

by giving state authorities a direct “signal” that they are just a type of license agreement along 

with shrink-wrap licenses, which are also mentioned in this article.  

 It also intends to make the notion of open license universal and applicable both to 

software and to other objects of copyright (works of literature, science, and art). But, as a 

consequence of this generalization, there is no clear definition of what an open license is. 

Paragraph 7 of the draft of article 1286 of the Civil Code simply points out that “the subject of 

an open license is the right to use the appropriate product within the limits specified in the 

agreement.” But it is a well-known fact that the right to use the object within the established 

limits is characteristic of any license agreement. 

   Unfortunately, the features of the definition of open source or free software 

provided by the Open source Initiative or Free Software Foundation were not reflected anyhow 
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in the proposed amendments possibly due to the fact that the concept of “open license” both in 

software and outside have substantial differences. Since there is no source code, the access to 

which plays a key role in modification of the computer program and which caused the whole 

open source movement to appear, open licenses in the sphere of literature and other classic 

copyright objects are different. As a result, the Creative Commons license was not intended to 

apply to computer software
46

. 

 The main consequence of having no legal definition for an open license in the proposed 

draft of the amendments is that it leads to significant uncertainties regarding the applicability of 

a special regime of such licenses. How can efforts to legalize open licenses in the Russian legal 

system be successful if Russian law lacks clear understanding of what an open license is? 

  Returning to the conclusion that the content of license terms makes a free license 

different from the usual “classical” license, the definition of an open license should be 

formulated by reference to these specific terms. If we are talking about free/open source licenses, 

then its specifics may be summarized as follows. An open source license is an agreement that 

permits licensees to copy, modify, and distribute the program without payment of fees or 

royalties both in an object and a source code that is generally available. 

  Besides, it is necessary to remember that the recognition of open source licenses depends 

highly on its recognition by the Open Source Initiative. License, based on principles, different 

from those which are generally accepted by open source community will hardly be accepted by 

such a community in practice, regardless of the degree the government support of such license in 

a particular country. So, a question whether a license may be regarded as an “open source” one, 

should be based on the established practice and opinion of the open source community.  

 Given the differences between open source software licenses and open licenses in spheres 

outside software, if one wants to include respective concepts in legislation, it would make sense 

to have two definitions of relevant open licenses: one for software, and another for other 

copyright objects. Otherwise attempts to squeeze both types of open licenses into one definition 
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may lead to the omission of important features for such licenses and, as a result, and the license 

might lose its definitive nature.  

 The proposed legal regime includes: 

- Additional provisions relating to the formation of an open license. For example, license 

conditions should be available prior to its acceptance. This requirement is likely to be borrowed 

from US case law dealing with the validity of shrink-wrap and click-wrap licenses
47

. This is not 

bad in and of itself, provided that this provision will be accompanied by the flexibility that has 

been demonstrated by US courts. Not all open source software contains the license text 

appearing during installation or usage. The very text of the license can be presented in a separate 

file in the program folder, or can be made via a reference resource on the Internet, where those 

interested may familiarize themselves with it. Ideally, all such situations must meet the above 

requirements of availability for license terms. 

- Content of open licenses. Contrary to what is provided by the statement of self-limitation 

of exclusive rights, regulation for open licenses is more appropriate for the Internet realm. In the 

absence of specific provisions in the relevant license, its term by default will be limited to the 

whole duration of copyright and the territory will extend worldwide. 

 Draft provisions also explicitly authorize one to take into account any established 

customs in the sphere of open licenses for regulation of their terms and conditions. It is an 

important provision taking into account that organizations, such as the Open Source Initiative, 

the Free Software Foundation, and Creative Commons, define the policy of relevant open source 

movements that is reflected in licenses and publish interpretations of their terms and conditions, 

which are formally not mandatory, but nevertheless are very authoritative. When a statute 

explicitly directs one to take them into account, it helps to ensure the harmonized application of 

relevant provisions throughout the world, and eventually lead to a higher predictability of 

relevant decisions. 

 However, it is difficult to agree with the draft provision that an open license is free of 

license fees unless otherwise indicated in the license itself. If the first part of this provision is 
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consistent with reality, then the second one (the possibility of open licenses with fees) runs 

contradictory to the very nature of open source and free licenses. It is fundamental that such 

licenses should not require a royalty or other fee for the rights provided
48

. This does not mean, 

however, that no chargeable complementary services can be provided, or that it is impossible to 

charge for distributed copies 
49

. But it is evident that open source licenses should contain no 

monetary consideration. It is understandable that the drafters of this provision wanted to 

encompass as many possible situations as possible, regardless of how fantastic they can be. But 

in the absence of a clear definition of what an open license is, any such “flexibility” may create 

substantial difficulty in understanding whether a particular license is “open” or not. After all, if 

there is a license fee for rights granted, then it is a simple commercial proprietary license with all 

relevant consequences. 

  

 4. Conclusion. 

 

 Free/Open source licenses present quite a challenge to courts not only in Russia, but in 

other countries as well. Many countries managed to answer this challenge by staying within the 

limits of existing legislation while using broad and creative interpretations. The formalism of the 

Russian legal environment, which is very suspicious to new legal concepts, and the desire to 

finish possible debates on the legal status of such licenses, both brought to life attempts to 

formalize them in legislation. Several amendments were prepared in order to reflect the ideas 

that are pursued by open source licenses and introduce the following concepts in Russian law: 1) 

a waiver of exclusive rights, allowing to place work in the public domain; 2) self-limitation of 

exclusive rights; and, 3) open licenses. While the waiver of exclusive rights might help to share 

the work with the public to the maximum extent possible, it cannot substitute open source 

licenses. Self-limitation of exclusive rights is the most controversial concept. Intended to 

overcome some existing problems with fitting open source licenses into existing Russian law, it 

creates more problems than it solves. The implementation in practice of this mechanism will not 
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only require significant costs for establishing and maintaining the appropriate infrastructure, but 

also creates substantial risks for its potential users, who will not receive any legal protection for 

reliance on the data provided on a relevant web-site. Besides, creating a mechanism parallel to 

free/open source licenses does not only fail to resolve the issues with the legal status of free/open 

source licenses, but it also casts an additional shadow over it. The concept of “open license”, 

which should serve as a universal one, covering both software and classic objects of copyright, 

contains several flaws that may complicate its use. The absence of a clear definition of open 

licenses and the implied possibility of existence of paid open licenses will create difficulties with 

the application of special legal regimes that are established for such licenses to particular 

agreements. However, if these problems are resolved, the inclusion of special provisions on open 

licenses in legislation will surely help to bring to an end multiple debates regarding their status. 

As a result, risks associated with their use will be minimized. Taking into account the fact that 

court decisions are very much dependent on specific circumstances of a particular case and the 

overall peculiarities of open source disputes, it will take a long time to achieve similar results 

with case law. Legislative intervention may therefore be justified on these grounds as well. 

 It is interesting in this regard to outline recommendations that were prepared by the 

Skolkovo Industry Advisory Board
50

 in a report on how to make Russian legislation more 

innovation friendly. With regard to free/open source licenses, the report suggested the following. 

- Introduce the concept of free/open source license to the legislation, with the indication of its 

qualifying features, thereby distinguishing it as a separate type of a license agreement. Also, 

it is helpful to have a separate definition for a free license in relation to software. The legal 

regime of free licenses should take into account the specificities of their signing, content, and 

termination – including, undoubtedly, the absence of any license fees for such a license. 

- To encourage the distribution of research that is conducted with the involvement of budget 

funds under the conditions of free licenses. 

- To exclude the proposed amendments in paragraph 6 of Article 1233 of the Civil Code of 

Russia which are aimed at introducing of the concept of “self-limitation” of exclusive rights 
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to Russian law. In fact, these amendments create a mechanism that is parallel to free/open 

source licenses and has no analogues abroad. It entails risks to participants in civil relations 

since it creates the basis for fraudulent acts against objects of intellectual rights of others. 

- The practical implementation of the mechanism inherent in paragraph 6 of Article 1233 of 

the Civil Code of Russia will require significant costs for establishing and maintaining the 

appropriate infrastructure, and they can hardly be justified, taking into account its potential 

inefficiency. Besides, creating a mechanism parallel to free/open source licenses does not 

only fail to resolve issues with the legal status of free/open source licenses, but also casts an 

additional shadow over it. 

 These suggestions reflect the view of high-tech industry. While one may agree or 

disagree with them, they are a good starting point for elaborating legislative provisions on 

free/open source licenses. And, while such provisions might not foster development of open 

source themselves, they may help to minimize possible legal barriers for the development of 

such in countries – such as Russia – that have a rather formalistic approach to legal enforcement. 
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