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ARBITRAZH VS ARBITRATION:
TEPMHUHOJIOT MTYECKME JIOBYIIKH B PYCCKO-
AHIJIMIACKOM NEPEBOJIE PEAJINI POCCUMCKOM CYJIEFHON
CHUCTEMBI

[IpoGnemaTtka HacTOSIIIEW CTAaThU 3aTParuBaeT BOMPOCHl yCTAHOBJICHHS
COOTBETCTBUU MEXAY HEKOTOPBIMH NOHSATHUSIMU TEPMHHOJIOTUYECKON CUCTEMBI B
SI3BIKOBOM Tape PYCCKUH-aHTIIMHUCKUHN, OOCTYKHUBAIOIIEH MPABOBbIC OTHOIICHUS
POCCUUCKHX IOPUAMYECKUX W YACTHBIX JIUI[ C UX 3apyOEKHBIMU HapTHEPAMH.
3HAaUMMOCTh HAXOXKIEHUS TOYHBIX IEPEBOJUYECKUX HSKBUBAJIECHTOB WU Pa3BUTHUSA
YCTOMYMBOW IOPHUJIUYECKONM TEPMHUHOJIOTMM B YKA3aHHOM S3BIKOBOWM Iape
CTaHOBHTCS TeM OoJiee SIBHOW, €CITU BCIIOMHUTH Ty POJIb lingua franca, KOTOpyIo B
HaIllM JTHU aHTJIUHCKHE S3BIK UTPAcT B COBpeMeHHOW EBpome — o0men3BecTHBIM
(dakToM ABIAETCA TO, YTO BEJCHHE JAOKYMEHTAallMM Ha AaHIJIMMCKOM S3bIKE
OCYIIECTBIIIETCA HE TOJILKO B CTpaHax oOOIIero mpasa, rie aHIVIMACKHM, Kak
IIPABUWIIO, SIBJISIETCSA FOCYIAPCTBEHHBIM SI3bIKOM, HO M BO MHOTHX APYIMX CTpaHax,
KOMIIAHUM M  OpraHU3alMd  KOTOPBIX BEAYT CBOIO  JEATEIbHOCTh Ha
MeXIyHapoaHoi apeHe. B kauectBe mpumepa 3uHkeBud H.A. ymauHo npuBOIUT
skoHoMuueckuit coto3 BPUK, rne paGounm s3bIKOM SBIISIETCS aHTJIMHCKUM, XOTS
HUKTO M3 yYaCTHUKOB OPTaHU3AIMH HE ABIAETCS ero Hocuresnem. (5, 157)

AHrI0-pycckasi IOpUJIMYECKass TEPMUHOJOTUSA, XOTSd U SBISAETCS B
HACTOAIIEE BpeMs OAHOW W3 Hambojee BOCTPEOOBAHHBIX  OTPACIEBBIX
TEPMUHOCUCTEM B CBA3M C AKTHMBHOM MHTEPHALMOHAIM3ALUUENd JEIO0BOU
AKTHUBHOCTH, €ILIE JIOBOJBHO JajeKa OT TOM CTENEHU YCTOMYMBOCTH, KOTOpas
nmo3BOJIMIIA OBl 3aHATHIM B JTAHHOW cdepe mpodeccroHanam (MepeBOaINKaM U HE
TOJIbKO)  «0€3  OMISIAKMY»  TOJb30BaThCA  MIpejiaraéMbIMH B CJIOBapsx
DKBUBAJIEHTaMHU. U peds 37€Ch HE CTOJIBKO O CYLIECTBEHHBIX Pa3jnyUsIX MPABOBBIX
CUCTEM IPELEAECHTHOTO M KOHTHMHEHTAJIBHOIO IMpaBa, BBHUJIY KOTOPBIX MEPEBOJ

YCIOXHACTCA 3a CUCT OTCYTCTBUA TCX WM HMHBIX MMOHSTHM (qTO 3a49acCTyro



pelaercs 3aMMCTBOBAaHHUEM ) WIIM HECOBIAACHUN 00bEMOB UX 3HAYEHUM, CKOJIBKO O
CIIMIIKOM KOPOTKOM JJisi Pa3BUTHUSL XOTh CKOJIbKO-HHUOYAb YCTOWYMBOW CHUCTEMBI
COOTHOUIEHUS TEPMHMHOB BPEMEHHOM OTpE3KE, KOTOPBIM IMpOIIE] C MOMEHTa
pacnaga Coserckoro Coro3a — COOBITHS, SIBUBIIETOCS «ITYCKOBBIM KPIOUKOMY IS
CTPEMUTEIIBHOTO PA3BUTHS JICJIOBBIX OTHOIICHUW POCCHUMCKUX KOMIIAHUH C
3apyOeXHBIMH CTpaHaMu. HECOMHEHHO, HBOJIONHS JaHHOW TEPMUHOCHCTEMBI
Hayajach 3aJ0JIr0 J0 YKa3aHHOIO MOMEHTA, OJHAKO CKOPOCTb €€ pPAa3BUTHUS B
IIOCTCOBETCKHM IEpHUOJ HU B KOEW MEpE HENb3sl CPaBHUBATH C TEMIIAMU €€
dbopMupoBaHHs B MIEPHOJ 3aKPBITOCTH TOCYJAapCTBa OT BHEIIHETO MHpa. bypHoe
pa3BUTHE KOMMEPUYECKUX OTHOUICHHH C 3apy0OexbeM, HadaBiieecs B 90-bie TOJbI
MPOIIIOTO BEKa, €CTECTBEHHBIM 00Pa30M MPHUBEIIO K PE3KOMY YBEITUUCHHIO CIIpOca
Ha aHIJIO-PYCCKHM IOPHUIMYECKHM IEPEBOJ, a4, CIEAOBATEIbHO, U YCTAHOBIICHHE
COOTBETCTBUU MEXKIy IPABOBBIMU IOHATUSIMU POCCUMCKOU IPABOBOM CHUCTEMBI,
OCHOBAHHOI Ha POMAaHO-T€PMAHCKOI MPaBOBOM JTOKTPUHE, U CUCTEMBI OOLIETO
npasa.

[ToTpeOHOCTh CKOpeHIIero pemieHus ykKa3aHHOM NpoOJeMbl HE COBCEM
HOJIOKUTEIBHBIM 00pa30M cKa3ajach Ha Ka4eCTBE MpeAiaraéMblX MePeBOTYECKUX
sKBHUBaJIEHTOB. [locneniHoe BRIMCKUBAaHNE COOTBETCTBUI Ha (POHE HEAOCTATOYHOTO
3HAKOMCTBA C NIPaBOBOI CHUCTEMOW rocyJapcTBa-NapTHEPA MPUBEIO K MOSIBICHUIO
HEKOTOPBIX Ka3zycoB. Tak, B KauecTBe IepeBoja Ha articles of incorporation B
CJIOBapsIX MpeIarajJuch Majo COIOCTaBUMbIC ITOHATHUSA:

1) «ycraB koprnoparum» (2);

2) «ycTaB aKIMOHEPHOTO OOIIECTBAa», «yYPEAUTEIbHBIA  JOrOBOP
aKIIMOHEPHOTO ob1mecTBay (4);

3) «CBUAETEIBCTBO O perucTpanuu Kkopropamum» (1);

4) «cTaTbu MHKOpHOpanuu» (COTJAIl€HHEe O CO3JaHUU KOPIOpaluu
(monoXxeHust 0 ee LeisX, OCHOBATENIsIX U KaluTalle), MM0JaBaeMOe OCHOBATEISIMU
COOTBETCTBYIOIIEMY PETUCTPUPYIOIIEMY Oprany B faHHoM 1mrare) (10).

Kak BugHO, OIHO M TO K€ TMOHATHE OTHECEHO K pa3HbIM BHJIaM

YUpPEAUTCIbHBIX JOKYMCHTOB HE TOJIBKO B PAa3HBLIX CJIOBApPAX, HO U B paMKax O,Z[HOﬁ



CJIOBApHOM CTaThM (CM. MpuM. 2). BBUAY OTCYTCTBUS aBTOPUTETHBIX UCTOYHHUKOB,
KOTOphIE MOTJIH OBl TPEICTAaBUTh 3aCIY)KHBAIOIIYI0 JOBEpHUs HH(OpMaIHIo,
IpaKTHKa MepeBoaa U300MITyeT pa3HOOOpa3ueM SKBUBAJICHTOB, KOTOPHIE YacTO HE
TOJIBKO SIBJISTTUCH HEBEPHBIMH, HO ¥ B3aUMHO MCKITIOYAJIH JIPYT APYTa.

OmHrM W3 W3BECTHBIX KaMHEH TPETKHOBEHUS B TIPAKTHKE PYCCKO-
AQHTIIMHCKOTO TIEPEeBOJA IOPUAMYECKUX TEKCTOB CTajO JIO)KHOE COOTBETCTBHE
MEX1y MOHATHEM «apOuTpaxkHblil ¢y PD» u aHrmiickum TepMuHOM arbitration.

Ha Hacrosimiee BpeMst OOJNBIIMHCTBY CHELMAIKUCTOB, paboTatomux B cdepe
IOPUCTIPYICHIINA B MEKIYHAPOJHBIX KOMIIAHHIX, U3BECTEH TOT (DaKT, 4TO TaKas
peanust cyaebHoi cuctembl PO kak «apOUTpakHBIN CyI» HUKAaK HE MOXET OBITh
NIEpPeBE/ICHa Ha aHTJIMWCKHUHA SI36IK TEPMHUHOM arbitration, TOCKOJIBKY B CTpaHax
o011ero nmpaBa JaHHBIM TEPMUH, TAKXKe KaKk Meauanus (mediation) u IpuMUpEHUe
(conciliation) OTHOCHUTCS K BHeCYAeOHOMY CIOCOOY YperyJIupOBaHHS Cropa.
CpaBHuTe, Hampumep, omnpeneneHue arbitration, npennaraemoe B Webster’s
Pocket Legal Dictionary: “A process for resolution of disputes without resort to the
courts, through submission of the dispute to a private individual (the arbitrator), or
a panel of arbitrators, selected jointly by the parties” (mporecc paspenieHus
criopoB 0e3 oOpaieHusi B CyJ MyTeM MPHUBJICUEHUS I PACCMOTPEHHs CIopa
yacTHOTO Juna (apOutpa) WM KOJUIETUU apOUTPOB, COBMECTHO H30UPACMBIX
ctopoHamu). B To ke Bpems apOuTpaxkuble cyasl P®D, paccmaTpuBaromue
SKOHOMHMYECKHE  CIOpPbl  MEXKIY  IOPUIMYECKUMHU  JIMIAMH,  SIBJISIIOTCS
denepanbHBIMU CyJIJaMU, YaCThIO TOCYAAPCTBEHHOMN CYAeOHON CUCTEMBI.

Kak BuaHO, mpuBeieHHass Mapa TEPMHUHOB HU B KOEW Mepe HE MOXKET
BBICTYIIaTh B KayeCTBE COOTBETCTBHM, TaK KakK MO CYIIECTBY OHHM OTHOCSTCS K
COBEPIIIEHHO Pa3HBIM MEXaHW3MaM pa3pelIeHus CiopoB. TeM He MEeHee, TOBOJIBHO
IpOAOKUTENbHOE BpeMs nociie pacnaaa Coerckoro Coro3a yKazaHHbIE TOHITHS
BBICTYIIAJI KaK II€PEBOJUYECKHE OHKBUBAJICHTHL. Tak, B Pyccko-aHrimickom
cioBape noj oomuM pykoBojactBoM A.M. Cmupaunkoro (1991) «apOutpaskHblii
CyI» TEepPeBOAUTCS Kak court of arbitration, pu 3TOM TpeAyaraeTcsi U TEPMHUH

arbitration tribunal. Te xe BapuaHTbl cOOTBETCTBUM naHbl U1 B HoBom bosbiiom



aHrno-pycckoM cioBape nox peaakuueit F0.J1. Anpecsna. OmmbouHoe cMeleHue
BBIIIICHA3BAHHBIX TOHATHMN (apOUTpakHBIN cyd = arbitration) HaOMIOJAETCS U B

IpaBOBOM JIMTEpaType TOIO BPEMEHHU, KaK OTEUYECTBEHHOH Tak M 3apyOeKHOM:

“The High Arbitration Court supervises the activities of lower-level arbitration

courts ...” (17, 158) “The Supreme Arbitration Court is the highest of the

arbitration courts, which are concerned with economic (and commercial) cases.”

(16, 150). ®. denndOpyrre, ropopst 0 Npoucxoasen nocie pacnaaa CoBeTCKOro
Coro3a TpaHc(hopMalMd CTapbIX COBETCKMX TOCYAAPCTBEHHBIX apOUTPaKHBIX
CyJIOB B OOIIMPHYIO CHUCTEMY KOMMEPYECKHUX CYIOB, XOTS U TBITACTCS OTPA3UTh
WUCTUHHBIN CMBICT MOHATUS arbitration B €ro MPUMEHEHUHN K apOUTPaKHBIM Cyaam
CCCP, nobaBnsis kK HeMy IpHIIaraTeIbHOE State, TEM HE MEHee, sl 0003HAYCHUS
rOCY/IapCTBEHHBIX apOUTpaxkHbIX cyqoB P®D yxe ucnonb3yer TepMuH arbitration
0e3 Kakux-1u00 YTOYHEHMi, YTO MMEIOTCS B BHUJY MMEHHO TOCYAapCTBEHHBIC

cynbl. Cp.: “...the transformation of the old Soviet state arbitration into a

comprehensive system of commercial courts...” (18, 210) “... Russia enjoys the
luxury of three independent supreme courts who each may build up their own view

of the law: the Constitutional Court, the Supreme Court, and the High Arbitration

Court.” (tam >xe) [Ipu sToM yka3zaHHbIN TepMuH (arbitration) aBTOpP UCTIONB3YET U
MPUMEHUTETHLHO K Mopckoil apOUTpaXHOM KOMHUCCHH, U K ApOUTpa)KHOMY CyIy
npu Toproo-npomeinieHHoi nanate PD: “Foreign trade arbitration is entrusted

in principle to the Arbitration Court attached to the Chamber of Trade and Industry

of the Russian Federation; the Maritime Arbitration Commission is also attached to

this institution.” (tam ke, 211) Kak Hu cTpaHHO, HO TOJOOHBIN BapUaHT MEPEBOIA
BCTpeuaeTcss U B paboTe m3BecTHOoro amepukanckoro topucra K. Ocakse, yeit
nepeBof ['paxknanckoro koaekca PD sBuseTcss omHUM 13 HanOoJiee MOMYISIPHBIX B

Hamu gHU: “The supreme arbitration court heads the judicial pyramid which

consists of three levels of commercial courts.” (30, 207) “Decisions of the various
commercial courts, especially of the plenum (ie, en banc session) of the Supreme

Court of Arbitration of the Russian Federation...” (Tam xe, 322)




Cnydan moJ1oOHOTO ypaBHUBAHUS OOCYK/IA€MbIX BBIIIE MOHATUNA HE TOJIBKO
HaOMIOAAI0TCS B MEPEBOIYECKON MPAKTUKE U CIEIUATU3UPOBAHHBIX CIOBApsIX, HO
VXK€ U «BOILIA B UCTOPUIO», B HETATUBHOM CMBICIIE 3TOTO BBIPAKECHUS, OKa3aB
MEJBEKbIO YCIYIy 3aKa34uKy MepeBoOa.

B wactHoctH, B cOopHuke «lIpakThka MexayHapOJIHOTO KOMMEPYECKOTO
apoutpaxroro cyxa' mpu TIII P® 3a 2001-2002 rr.» omuchiBaeTes UK (memno Ne
217/2001 ot 06.09.2002 r.) 3akpbITOro aKIUOHEPHOTO OOIIECTBA, MMEIOLIETO
MecTOHaxoxJeHue Ha tepputopun PO (Mcren no geny), Kk KaHaJCKOH KOMIaHUH
(OtBeTunK) O B3BICKAHUM YOBITKOB, BOZHUKIINX BCJIEICTBHE HETIOCTABKH TOBApa.

OtBetunk mnoman B MKAC 3asBnenue 06 otcyrctBun y MKAC
KOMIIETEHIIMM [0  pPAacCMOTPEHHUI0  CIOpa,  MOTHBUPYAd  IpEKpalieHue
pazOuparenscTBa JieJa HECOBNAJACHHEM TEKCTOB B PYCCKOM M aHIVIMHCKOM
BapHaHTax apOuTpakHOM oroBopku mgoroBopa oT 01.10.1998 r. B Tekcte
apOUTpaKHON OrOBOPKH, COCTaBICHHOM Ha PYCCKOM SI3bIKE, MPE1yCMaTpUBaIOCh
paccMOTpeHHEe CHopoB B ApOuUTpakHOM cyie Tpu ToOproBO-POMBIIIIICHHOM
nanate P®’. B aHIIOA3BIYHON BEpCHH apOUTPaKHAs OrOBOPKA OTHOCHIJIA
paccMoTpeHue cropoB B Arbitration court of Russia. Tlpu 3TOM B 10TOBOpE,
COCTaBJICHHOM Ha PYCCKOM U aHTJIMACKOM SI3BIKaX, YKa3bIBAJIOCH, YTO 00a TEKCTa
MMEIOT OJJMHAKOBYIO IOPUANYECKYIO CUITY.

[To 3asBrneHutro OTBETUYMKA, MOCKOJIbKY MPOTHUBOMOCTABIEHHE TEKCTOB
apOUTpa)XKHOM OTrOBOPKM Ha PA3JIUYHBIX S3bIKaX HEJOMYCTUMO, YKa3aHHas
OTOBOPKAa HE IMO3BOJISIET YCTAHOBUTH BOJIEM3BSBICHUE CTOPOH O MEpeaye CopoB
Ha pa3pemienne B MKAC. bonee Ttoro, OTBETUHMK YyKa3zal, 4YTO H3HAYAIbHO
nojipa3yMeBaiach Iepeada Ccropa B TOCYAApCTBEHHBIM apOUTpPaXHBIA CyI, a
HUKaK HE Ha TpeTelickoe pa3duparenbcTBo. [lo ero cioBaM, aHTITMHACKHA TEKCT
apOUTpa)kHOM OrOBOPKM, COTJIACHO KOTOPOH cHopel mnepeparoTcss «to the

Arbitration court of Russia», He MOXXET MOHMMATHCS AHTJIOSA3BIYHBIMH JICJIOBBIMU

1 nanee MKAC
2 HeTOYHOCTh B Ha3BaHUH TPETEHCKOr0 Cy/la B TEKCTE apOUTPaKHON OTOBOPKH HAa PYCCKOM SI3BIKE B HAIIIEM Cliydae
HE MEHSET CYTH Jiena.



JIOJBMHM M IOPUCTAaMM HMHA4e, 4Y€M JOTOBOPEHHOCTh O IIepefadye CIOpPOB Ha
pas3peleHne ToCyAapCTBEHHOTO apOuTpaxxHOTO cyna B Poccun, B moaTBEpKACHNE
yero Obu1 npeactasiieH apduaesut [pesuaenra pupmsl OTBeTunka. Taxke ObUIO
MOMYEPKHYTO, YTO €ciu Obl CTOPOHBI HMMEIW B BHUAY Iepeaady CIOpOB Ha
paspemenre B MKAC, TO OHM BOCTIOJB30BAIMNCH OBl TEKCTOM PEKOMEHIYEMOU B
Pernamente MKAC ap6uTpakHO# OroBOPKH® .

B oroii cBs3u, coctaB apbutpaxxa MKAC ob0cyaun Bompoc O cCBoeit
KOMIIETEHIINH, B pe3yJIbTaTe uero apoOUTphl MOCUUTAIN yTBEepxkaeHne OTBETUHKA O
TOM, YTO AaHTJIOS3BIYHBIA TEKCT JIOrOBOpa MOJpa3yMeBall Iepeaady CHOpOB B
Poccuiickuii rocynapcTBeHHbIN apOUTpaxkHBIA CyA, HeoOOCHOBaHHBIM. [Ipu
BbiHEceHHH perieHnss MKAC otmern, 4to TepMuH arbitration court, 3allACaHHBIN
B AHIIMMCKOM BapHaHTE JOrOBOPAa, HEBO3MOXHO COOTHECTH B PYCCKOM SI3BIKE C
IIOHATUEM «TOCYIAPCTBEHHBIN CYI», & TOJIBKO C IIOHATUEM «TPETEUCKUU CYJ1», YTO
SICHO BHJHO W3 MEXIYHAapOJIHBIX aKTOB WU PErJIaMEHTOB MEXIYHApPOIHbBIX
TpeTelcknX cynoB. JlaHHOE YTBEpXKACHHE TakXke OBLIO TMOAKPEIUICHO U
JUTEPATyPHBIMU HCTOYHHKAMU.

Tax, 610 yKa3aHo, 4To U3 TekcTa KoHBeHIIMM 0 MpU3HAHUM U MPUBEICHUU
B HCIOJHEHHE WHOCTPAHHBIX apOuTpaxkHbx pemeHuir 1958 r. (United Nations
Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
1958)) sicHo cneayeT, 4TO JaHHAs KOHBEHIIUS MPUMEHHWMa TOJIBKO K PEIICHUSM
MHOCTPAHHBIX TPETEUCKHX CYIOB U HENPUMEHUMA K PEUICHUSIM HHOCTPaHHBIX
rocy1apcTBEHHBIX cynoB. [logoOHBIM TOAX0A MNPUHAT W B ApOUTpakHOM
pernamente FOHCUTPAIJI (mpunst I'enepanshoit Accambneeit OOH 15 nexabps
1976 r.), u B TunoBom 3akone FHOHCHUTPAJI o mexayHapogHOM TOPrOBOM

apoutpaxe (1985 r.), Ha OCHOBE KOTOPOrO MPUHATO 3aKOHOJATEIHCTBO O

3 «Any dispute, controversy or claim which may arise out of or in connection with the present contract (agreement),
or the execution, breach, termination or invalidity thereof, shall be settled by the International Commercial
Arbitration Court at the Chamber of Commerce and Industry of the Russian Federation in accordance with its
Rulesy. - «Bce cropbl, pa3HOTIACHs WK TpeOOBaHHsI, BOSHUKAOIINE U3 HACTOAIIETO OrOBOPa (COTTAIICHNUS ) HIIH B
CBSI3M C HHMM, B TOM YHCJIe KacaloIlhecs ero MCIONHEeHWs, HapyIeH!s, IPeKpalleHHs WM HeAeHCTBUTENbHOCTH,
NO/UTeKAT pa3pelieHHi0 B MeXIyHapOJHOM KOMMEPUYECKOM apOUTPaKHOM cynae MpH ToproBO-MPOMBIILICHHON
nanate Pocculickoit @enepanuy B COOTBETCTBUU € €ro PermaMeHTOMY.



MEXIYHapOJHOM TOPrOBOM apOUTpa)k€ BO MHOTHUX CTpaHaxX, B TOM YHCIE H
AHIJIOSI3bIYHBIX: B 4acTHOCTH, B KaHaze Ha (enepanbHOM ypOBHE U YPOBHE
3aKOHOJIATEIbHBIX OpPraHOB BCEX NPOBUHIMUN W TEPpUTOpUM, ABCTpanuu, B
yeteipex mrarax CLIA (Kanudopuuu, Konnextukyre, Operone u Texace), B
[lotnanauu. IlomuMo »3Toro, ObUIO OTMEUEHO, 4YTO TpeTelckuit cya
MexnayHapoaqHol TOproBoul mnanarsl B Ilapwke Ha3pIBaeTCs MO-aHTJIUNCKU
International Court of Arbitration of the ICC. AHanoru4Hou sBiseTCA
TepMUHOJIOTUS U JIOHTTOHCKOTO MEKTYHAPOTHOTO apOUTpaxHOTO cyfa. (8)

MKAC Ttaxxe ormetnn u padoty b. Mak [[»Buna «Arbitration Alternatives
with a Russian Party», onybnukoBaHHYI0O AMEPUKAaHCKOM acCOlMAIMeil aJJBOKATOB
(American Bar Association) B 1998 T., Tie IPOBOJUTCS YETKOE Pa3Iuune MEXIY
pa3pelieHueM CIOPOB B CUCTEME POCCUHCKHUX TOCYAApCTBEHHBIX apOUTPa’KHBIX
CylnoB, KoTopas Ha3BaHa «system of Russian Arbitrazh Courts» wu
MEXIYHApOAHBIM KOMMepuyeckuM apoutpaxem, B yactHoctu MKAC npu TIIII
P®, ApOutpaxseiM  UHCTUTYTOM  CTOKIOJIBMCKOW  TOPrOBOM  MajaThl,
MexXayHapoqHBIM  KOMMEPYECKUM apOUTpakHbIM CcydoM MexayHapoaHou
TOProBOM MaNaTb. (TaM xe)

[Tomumo Bcero, MKAC cnenan cchlIKy Ha NIEPEBOBI HA aHTJIMACKUHN S3BIK
I'paxxnanckoro xkozexca P®, ocCyleCTBICHHBIE aBTOPUTETHBIMU aHIVIO- U
PYCCKOSI3BIYHBIMU IOPHUCTAMM, TI€ JACIACTCI YETKOE pa3sTpPaHUYCHUE MEKIY
HNOHATHEM arbitration B aHTJIMACKOM SI3bIKE U FOCYAAPCTBEHHBIMU apOUTPAKHBIMU
CylaMHu B PyCCKOM si3bIke. B kauecTBe mpumepa ObUT IpUBEIEH OMyOJIUKOBAHHBIH
nepesog 'K P® Ha aHroumickuil $3bIK, OCYIIECTBICHHBI  aMEPUKAHCKUM
topuctoM Ilutepom b. Mbarrcom npu ywactum poccuiickoro topucrta A. H.
Kunvsuosa, nepeson 'K P® anrnuiickoro ropucra Yunbsima J. batiepa (a Takxke
€ro PYCCKO-aHTJIMICKUHN I0PUANYECKUNA CI0BAPh, OMyOJMKOBaHHBIN B 1995 1.).

CpaBaum mnepesoasl mnyHkra 2 cratem 10 'K P®, BeimonHeHHBIE

BbINICYKA3aHHBIMU daBTOpPaAMMU:



B cnyuae mecobmooenuss mpebosanuti, npedycMOmMpeHHbIX NYHKmom [

Hacmoswel cmamvi, Cy0, ApPOUMPANCHLIU CYO UIU MPEMEUCKUli Cy0 Modcem

omkazamo auyy 6 3awume npunaonedxdcaujeco emy npasa. (Cmamos 10(2) I'K PD)
a) IlepeBox I1. Marrca u A. H. Kunsnoa: “In case of failure to observe the

requirements provided by Paragraph 1 of the present Article, the court,

commercial court, or court of private arbitration may refuse the person protection
of the right belonging to him.” (24, 5)

Kak BugHO, B JaHHOM cilyyae B OTHOIICHHWH TOCYAapCTBEHHBIX
apOUTPaXHBIX CYIOB WCIIONB30BaH TEPMUH commercial court, a B OTHOIICHUU
TPETEHCKUX CYIOB — TEPMUH court of private arbitration.

0) IlepeBon Yunwsama D. batnepa: “In the event of the failure to comply with
the requirements provided for by point 1 of the present Article, a court, arbitrazh
court, or arbitration court may refuse to defend the right belonging to the person.”
(15, 6).

3Mech TPUMEHUTETBHO K TOCYHApCTBEHHBIM  apOUTPaXKHBIM  Cydam
UCIIOJIb30BAaH TE€pPMUH arbitrazh court, B TO BpeMs Kak TEepMUHOM arbitration
0o003HaueHBl WMEHHO TpeTeiickue cyael. K cioBy cka3arth, MOMOOHON ke
tepmuHOioruu Y.J. batnep npuaepxuBaetcs u B padore «Russian legal texts: the
foundations of a rule-of-law state and a market economy», omyOIuKOBaHHOI
coBMecTHO ¢ JIk. 3. XeHIepCOoH.

Brimeonncanuplii  ciyyail  HarmsggHO — AGMOHCTPUPYET,  HACKOJBKO
OCTOPOKHO CJIEyeT 0OpamaThCs ¢ IOPUINYECKON TEPMUHOJIOTHEH, COMOCTaBIISI
S3BIKOBBIC 0003HAUYCHUS MMOHIATUN PA3INYHBIX IPABOBBIX CUCTEM, U HACKOJIBKO IS
poECCHOHAILHOTO TIEPEBOJIa BaXKHO XOpOIIee 3HAKOMCTBO C IPAaBOBOM
CHUCTEMOM TOCyIapCcTBa JACIOBOTO MapTHEPA.

3a mocneaHee AECATHICTHE B 3apYOCKHON IOPUAMUECKON TUTEpaType CTaIH
HOSABIATECS TPEAOCTEPEKECHUS O TMOAOOHBIX JIOBYIIKAX B HWHTEPIpPETALHH
Ha3BaHUN MecTa PacCMOTPEHUS CIOpa, IMOJACTEPErarolluX KOMITAHWHU, KOTOpHIE
3aKJTFOYAI0T JIOTOBOPHI C POCCUHCKMMH OpraHu3anusMu. B gacTHOcTH, B pabore

Jx. Xunreperrepa nu X. XailHpuxa «Russia — continuity and change» moxxHO



BCTPETUTH clieaymollee noscHeHue: «OaHa npolsiema B peanusauuu (3akoHa o
MEXIyHApOIHOM KomMepueckom apoutpaxe ot 07.07.1993) csizana ¢ Ha3BaHUEM
cyna: B pycckoM si3bike MKAC Ha3biBaeTcss apOUTPaKHBIM CYAOM, YTO Ha CaMOM
JieNie SIBJSIETCSl HAa3BaHMEM TOCYJAapCTBEHHBIX CYOB MO TOPTOBBIM J€liaM, B TO
BpEMS KaK CyJbl, OCYLIECTBIISIIONINE pa3pelIeHHe CIOPOB HAa OCHOBE B3aUMHOIO
BOJICU3BSIBIICHUSI ~CTOPOH, HA3bIBAlOTCA  TpeTeickumu. Takum  0Opasowm,
CYLIECTBYET BEPOATHOCTh TOIO, 4YTO CTOPOHBI HaMEpeBAalOTCA YyKa3aThb B
apOUTpakHOM OroBopke B KauecTBe Mecta paspemeHus cnopa MKAC, Ho B
NEHUCTBUTENBHOCTH  (CIIy9allHO)  yKa3bIBAIOT TOCYAAPCTBEHHBIN apOWTPasKHBIHI
cyn. (21, 232; mepeBon aBtopa) O Tom ke roBoput u Xupocu Oja B KHHTE
«Russian commercial lawy», oTmedas, 4TO Ha3BaHHE «APOUTPAKHBIA Cym» HE
OTpakaeT MCTUHHYIO MPHUPOAY JAHHOTO MHCTUTYTA U €ro HE CIEAYeT MyTaThb C
TakuMu apoutpaxkabiMu UHCTHUTYTaMu kKak MKAC mpu TIIT P® u apyrumu,
KOTOpBIE HOCST Ha3BaHUE «TpeTeiickuity. (27, 26; nepeBos aBTopa)

Kak  mokaspiBaeT  aHanu3  aHMVIOS3BIYHBIX ~ pabOT,  TOCBSIIEHHBIX
WCCIIEIOBAHUIO POCCHUMCKOM NPaBOBOM CHUCTEMbI, B HAalld JHU B OTHOLICHUH
HOHSTHS «apOuTpakHbIil cya PD» u3 Bcex oMMCaHHbBIX BbIIIE BAPUAHTOB NEPEBOA
HanOosee pacupoCTpaHEHHOU MPAKTUKOU SIBIIIETCSA ero 3aM€EHa
TPaHCIUTEPUPOBAHHBIM BapHaHTOM arbitrazh court, 9T0 MOMOTAET MOAYEPKHYThH
crenu(PUIHOCTh JTaHHOW pEalMd POCCHUUCKOW CyneOHON cHCTeMBbl. Y Ka3aHHBIN
BapHMaHT BCTpeYaeTcss B OOJNBIIMHCTBE pPA0OT TMOCHEAHUX JIET, a TaKXKe
UCIIONIB3YETCSl KPYNMHEUITUMU MEXAYHAPOIHBIMUA IOPUIUYECKUMHU KOMIAHUSMHU.
CpaBHUTE TOMUMO NPUBEJCHHBIX BBIIIE MPUMEPOB Takke U ciaenywomue: “If the
debtor contests the creditor’s claim, the creditor will need to appeal to the arbitrazh

court.” (19, 97) “The arbitrazh courts are commercial courts dealing with

commercial disputes...” (Tam xke, 112). “... ICAC case law is not binding on the
arbitrazh courts. Moreover, an ICAC’s award may be annulled by the arbitrazh

courts.” (12)* “... see Decree No. KG-A40/7725-03 of the Moscow Okrug Federal

4 TIpumep u3 MyOJIUKAIMU COTPYIHUKA MEXKIyHAPOIHOM ropuarnueckoit pupmbl White & Case



Arbitrazh (i.e. commercial) Court of 6 November 2003).” (11, 231)° «...item 24 of
the Letter of the Supreme Arbitrazh Court No. 96 dated 22 December 2005.” (Tam

xe, 234) “Russian arbitrazh courts and courts of general jurisdiction treat state

jurisdictional immunity differently. (tam xe, 239) “The APC governs proceedings

in Russian arbitrazh (i.e. state commercial) courts that consider disputes between

legal entities or registered entrepreneurs.” (25, 129)° “In the state arbitrazh courts
cases may also be considered by a judge and two commercial court assessors ...”

(ram xe, 130) “...clarifications from the Plenum of the Supreme Arbitrazh Court

of the Russian Federation, which is the highest state commercial court in Russia,

are mandatory on the lower arbitrazh courts... (tam e, 131) “...for the practice of

the Supreme Arbitrazh (Commercial) Court of Russia and the system of State

Arbitrazh Courts it plays a crucial role...” (26, 132)" “When considering an

application to set aside the arbitral award, an arbitrazh court is limited to

establishing ...” (31, 256) “Not surprisingly, it took over two years to find a

replacement for the chair of the arbitrazh court in Primorskii krai (Far East

okrug)...” (28, 100) “The Moscow City Arbitrazh Court, for example, has over

130 judges.” (20, 267) “Consideration of a case in an Arbitrazh court usually takes

about six months...” (13, 763) “By the time that the awards were made, and the
Russian Arbitrazh Courts came to consider them, YNG had been acquired by

Rosneft as part of the renationalisation of Yukos’ assets” (Law Society Gazette,
14.06.2011).

JlpyruM TOMYJSIPHBIM BapUaHTOM SIBJIIETCS COueTaHue state arbitration
court: “A change of ownership of a share may be challenged only by a relevant

claim being filed with the state arbitration court.” (29, 207) * “A number of foreign

nationals and companies (claimants) appealed to the Moscow State Arbitration

5 IIpumep n3 myOIMKAMK COTpYAHNKA MeskayHapoaHo# opuandeckoit ¢pupmer Clifford Chance CIS Limited
6 IIpumep n3 myOIMKAUK COTPYAHAKA MEKAYHApOAHOH opuandeckoi ¢upmer Dechert LLP

7 Ilpumep u3 ny6JIMKalHU COTPYHUKA POCCUICKON I0pUANYECKOH GUPMEIL, BeAylLIed NeATeIbHOCTh Ha
MeXIyHaponHoH apene, «Eropos, Ilyrunckuii, AdaHackeB U IapTHEPHI»

8 [Ipumep u3 MyOIMKALUK COTPYIHHKA MEXKAYHAPOAHOU ropuandeckor ¢pupmbl Goltsblat LLP



Court...” (23, 557) OnHako aHaiM3 MCTOYHMKOB TMOKA3bIBAET, UYTO YKA3aHHBIM
BapUaHT BCTPEYAETCS KAK MUHUMYM B 2 pa3a pexke, YeM TPaHCIUTEpaLUs.
HecmoTpsi Ha yke YCTaHOBMBIIYIOCS MPAKTHKY TEpeBoAa apOUTPa)KHBIX
cynoB PO, npuBeeHHYIO B MPUMEPAX BBIIIE, O CUX IOP BCTPEYAIOTCA CIIy4au
HEIMPaBUJIBHOTO COOTHECEHHUs €ro ¢ MNoHsTueM arbitration. Tak, B 4acCTHOCTH,
npuMep MOAOOHOTO TIEPEBOJIa MOXKHO BCTPETHTh Ha O(HUIIMATBLHOM CalTe
Bcemupnoit opranuzanuu uHTemIekTyanbHou cooctBennoctu (World Intellectual
Property Organization) B paszaene, TMOCBSIICHHOM ONUCAHUIO CHUCTEMBbI
nateHToBanus B Poccuu: “Russia splits its court jurisdiction into two, namely: the

Courts of General Jurisdiction and the Arbitration Courts” °.

Yro ke kacaercs OQPHUIMAILHOIO HAaWMEHOBAHUS HA AHTJIHMICKOM S3BIKE
Briciiero apoutpaxuoro cyna (BAC) P®, to Ha opunumansHom caiite BAC PO
MOXHO BCTpeTuTh codetanue Supreme Commercial Court of the Russian
Federation. Taxxe, corinacHO HaudaJbHUKY OT/AENa MEPEBOAOB IOPUINYECKON
dbupmbr Goltsblat BLP, na caiite www.lawfirm.ru «menbpkHyna nHpopManus o
TOM, YTO OTJEJ MEXAYHAapOJHOro yacTHoro npasa BAC «moarotoui rioccapuit
Uil “BHYTPEHHEr0” IOJIb30BaHMs, A€ TOCYAApCTBEHHbIE apOUTpPa)XKHbIE CYIIbI
HasbIBatoTCs He Arbitrazh Courts, a Commercial Courts». (6)

B uenom, HecMoTps Ha TO, YTO BONPOC O BHIOOPE MPABUIBLHOTO
COOTBETCTBUSI B OOJBIIMHCTBE CIy4aeB SBISIETCS MHIUBUAYAJIbHBIM JEJIOM, B
HAIIeM cy4yae 0030p aHIJIOSA3BIYHBIX IOPUINYECKUX TEKCTOB PA3IIMYHBIX )KAHPOB U
(YHKIIMOHANBHBIX CTUJIEH TOKa3bIBa€T, 4YTO OOJbLIAsS YacTh IOPUIUYECKOTO
CO00IIeCTBA, MMEIOIIEr0 OTHOILIEHUE K JAaHHOMY BOINPOCY, B SI3bIKOBOM Mape
AHTJIMHACKUN-PYCCKUM OTAAET NPEANIOUYTEHUE ITPAKTUKE TPAHCIUTEPALUN.

BpeMmsi mokaxeT, CTaHET JIM AaHHBIA BapHaHT MEPEBOJA YHUBEPCAJIbHBIM
WM €r0 3aMEHUT coueTaHue commercial court, Kotopsiii BbiOpan ans ceds BAC
P®, HO dakt ocrtaercs (akToM — HaAOMIOJAOLIMECS PACXOKACHUS MEXKIY

CTENEHBbIO  YHNOTPEOUTENBHOCTH  TpPAHCIUTEpAUUu  arbitrazh w  apyrumu

9 World Intellectual Property Organization. URL: http://www.wipo.int/wipolex/en/text.jsp?file id=206380 (maTta
obpamenus: 03.08.2011)


www.lawfirm.ru
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BapuaHTaMH, CBUIACTCIILCTBYIOIIMEC B IIOJL3Y IICPBOro, roBopAT O TOM, UYTO

NOTPEOHOCTh TepeaTh POCCHUCKYI0 pEauio IEepPEeBEIIMBACT COOOpaKCHHS

YI[O6CTBa, KOTOpOC 00eCIIeYnBaCT UCIOIL30BAHHUE YiKC UMCIOIIUXCA B AHTJIMICKOM

SI3BIKE TIOHATHIA.
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