CBobogHaa TpubyHa

Bcesonop Bnapumuposu4 banbak
OOLEHT, KaHaMaaT topuandecknx Hayk

CrtaTbsl NOCBsILLIEHa UCcnegoBaHMI0 OOHOMO U3 KIHOYEBbIX YCNOBUIA BO3HUK-
HOBEHWS JOrOBOPHOW OTBETCTBEHHOCTU — MPUYMHHO-CNEACTBEHHON CBA3U
MeXxay HapyLleHveM Jorosopa 1 yobITkamun KpeamTtopa. ABTOp paccMmaTpu-
BaeT OCHOBHbIE NOAXOAb! K BbISIBIEHVIO HOPUONYECKM 3HAYUMOWN NPUHUHHON
CBfI3W, UCMOMb3yeMble B Pas3NU4HbIX MpaBonopsgkax U MexayHapogHou
npakTuke. B cTaTbe TakXxe OCBELLAIOTCA CUTYaumu C HanmymemM HEeCKOSNbKUX
NPUYUHHO-CNEACTBEHHbIX PAAOB U NpeanaratTcsa peLleHns, KoTopble npea-
CTaBnsATCA Hanbonee 3(PPEKTUBHLIMAN B TAKMUX CIydasXx.

KnroyeBble crnosa: npu4nHHO-Cc/1e4CTBeHHas CBA3b,
HAOroBopHasi OTBeTCTBEeHHOCTb, y6bITKM

MpuunHHana CBA3b KaK yCNoBue OroBOPHON OTBETCTBEHHOCTH:
CpaBHUTENbHO-NPaBOBOMN OYEPK

O6Lme nonoXxeHnsa

HpI/I‘II/IHHO-CJ'IeJICTBCHHaH CBA3b MCXKIY HAPYIICHUCM J0TIOBOpa 1N y6I)ITKaMI/I KpeauTopa

ABIACTCA OOJHUM M3 OCHOBOIIOJIararommnx YCJ'[OBI/Iﬁ BO3HMKHOBCHHMA Yy NOJKHMKA 00s1-

3aHHOCTU 11O BOBMECIICHUIO y6I)ITKOB. HeCMOTpH Ha TO, YTO B PA3JIMYHbLIX ITPAaBOINOPAI-

KaxX 3HA4YCHUEC HpM‘{I/IHHOﬁ CBA3M OLCHUBACTCA I1O-pa3dHOMY, B TOM MJIM UHOM BHIEC 3TO

YCJIOBUEC MPUCYTCTBYET NPAKTUYCCKHN BO BCEX 3aMCTHBLIX MCTOYHMKAX KakK HallMOHAaJIb-
Loadtid: 20-11-2015 AMt 00:20:06

User:v.a.bagaev@yandex.ru IP adress:



Ceob6opgHas TpnbyHa

HOTO0, TaK U MeXAyHapoaHoro ypoBHs'. Tak, B KOMIapaTUBUCTCKMX UCCIIEIOBAHMSIX OT-
MedaeTcsl TPagUIIMOHHO BBICOKASI pOJIb IPUIMHHOM CBSI3M B TEPMAHCKOM TPaXXIaHCKOM
MpaBe M CTpaHaX TepPMaHCKOM IpaBOBOM ceMbU. Bo ¢paHIly3cCKOM IpaBe OHa OLIEHU-
BaeTCs B COYETAHWM C KPUTEpPUEM IPEABUAMMOCTH YOBITKOB. AHINIO-aMEpPUKaHCKOE
MPaBo B BOMPOCAX BO3MEILIEHUST YOBITKOB TPAAULIMOHHO OOJIbIIIE OPUEHTUPYETCS Ha UX
MNPEeIBUINMOCTD, OMHAKO M BOIPOCHI IIPUUYMHHON CBSI3H IMOJIYJYalOT OLIEHKY B JOKTPUHE
U IIPaBOIIPUMEHUTEILHOM IPaKTUKE?.

IIpuBepXeHHOCTh MPUYMHHON CBSI3M B BOIIPOCAX BO3JIOXKEHUSI OTBETCTBEHHOCTH TJIy-
0O0KO YKOpeHEHa B OOIIECTBEHHOM CO3HAHUM Ha Pa3HbBIX YPOBHSX. C TOUYKHU 3pEHUS
3IPaBOTO CMBICIA M1 HPABCTBEHHBIX KPUTEPUEB CUNTACTCS CITPABEIINBBIM KOMITCHCH-
poBaTh YOBITKU 3a CYET TOTO JIMIIA, KOTOpoe UX MpuunHmiIo. O0CyxKmas o0IIyi0 KOH-
LETIIUI0 I0PUANYECKON OTBETCTBEHHOCTH, Mbl MICXOIUM M3 TOTO, YTO CyOBEKTHI ITpaBa
00J1aal0T ¢cBOOOI0I BHIOOPA MOBEACHUS U UMEHHO MPUYMHHAS CBSI3b 3a4acTylo CIy-
KUT OOBSICHEHHUEM TOMY, TTOYeMY JIMIIO, BOCIIOJIb30BaBIIEeCs 3TOM CBOOOIOM, TOIKHO
OTBEYAaTh 32 HEraTUBHbIE MIOCIEACTBUSI, BOZHUKIIIME ISl IPYTUX JIULIL .

BMecrte ¢ TeM Henb3sT HE OTMETHUTh, YTO POJIb 3TOTrO (hakTopa B cdepax ITOrOBOPHOIL
M BHEIOIOBOPHOI OTBETCTBEHHOCTU pa3ivyHa. HecMOTpst Ha TO, YTO NMpUYMHHAS
CBSI3b SIBJISIETCSI OOIMM YCJIOBMEM IPaXXIaHCKO-IIPABOBOM OTBETCTBEHHOCTH, B 6OJIb-
LIMHCTBE MCCIENOBAHUII OTMEYAETCS, YTO MPU BO3MEILIEHUM JOTOBOPHBIX YOBITKOB
YCTAaHOBJICHUE IOPUANYCCKA 3HAYMMOI TPUUYMHHON CBSI3M, KaK IIPaBUJIO, OCOOBIX
CJIOXXHOCTEN He BhI3bIBaeT*. JIeiiCTBUTENBHO, MOCKOJBKY CTOPOHBI JOrOBOPa CBSI3aHbI
00513aTeJIbCTBEHHBIMU OTHOIICHUSIMM, OCHOBAaHHBIMU Ha OIPeAeJeHHbBIX OXUIAHUSIX,
IIPpY OTCYTCTBUHU HaJIeXallero MCIOJHEHMSI CPAaBHUTEIbHO IPOCTO IPOIAEMOHCTPU-
poBaTh, KaK HapylleHbl 3TU oxuaaHus. MIHoe ne0 — BHEIOrOBOPHOE MPUYMHEHUE
Bpena. IloTepreBLInii U JEJIMHKBEHT OOBIYHO HE CBS3aHBI 00S3aTEILCTBAMU 10 CO-
BepleHUs OeauKTa. [1ocaencTBrsI, BOSHUKAIOIINE B pe3ysibTaTe MPUINHEHUS Bpea,
3a4acCTyIO TPYIHOIPEICKa3yeMbl U MOTYT MPOSIBUTHCS JAaXKe Yepe3 HECKOJIBKO JIET T10-
CJIe COBEpILEHUs JeIUKTa.

OnHaKo 5Ta OTHOCHUTEJNIbHAS JIETKOCTh YCTAHOBJICHMS IIPUYUHHON CBSI3HM B JeJIaX O BO3-
MEIIEHUU JOTOBOPHBIX YOBITKOB TaUT B ceOe HeMasible OMacCHOCTU. TOT MpakTUYeCKUil
MaTepuasl, KOTOPhIi HapaOOTaH IS THUIIOBBIX CJIyYaeB, OKa3bIBACTCS MaJIOIOJIE3HBIM

Cm.: cm. 74 Konsenyuu OOH o docosopax mexncdyHapooHoii Kynau-npodaxcu mosapos (Bena, 1980 2., daree —
Benckas xoneenyus), n. 1 cm. 7.4.2 [punyunos mexncoynapoonsix xommepueckux doeogopog YHUIIPYA 2010 e.
(Oanee — I[punyunet YHHUIIPYA), n. 1 cm. 111 3:701 [Ipoexma O6weii cnpagouroii cucmemst (Draft common frame
of reference) (30eco u danee npusodumcs no: Principles, Definitions and Model Rules of European Private Law. Draft
Common Frame of Reference. Outline Edition / ed. by Ch. Von Bar, E. Clive, H. Schulte-Nolke, H. Beale et al.
Munich, 2009; 0anee — DCFR); n. I cm. 4.501 IIpunyunog egponeiickoeo docoeoprozo npasa (dasee — PECL); The
Principles of European Contract Law. Part 1: Performance, Non-performance and Remedies / prep. by the Commission
on European Contract law, ed. by O. Lando and H. Beale. Dordrecht — Boston — London, 1995. P. 194—196.

2 Cm., nanp.: Treitel G.H. Remedies for Breach of Contract. A Comparative Account. Oxford, 1988. P. 162.

3 Cm., nanp.: Hart H.L.A., Honoré T. Causation in the law. 2" ed. Oxford. P. boox — Ixxxi; Saidov D. The Law of
Damages in International Sales. The CISG and other International Instruments. Oxford and Portland — Oregon,
2008. P. 79—80.

4 Cm.: McGregor H. On Damages. 18" ed. London, 2009. P. 189; Burrows A. Remedies for Torts and Breach of

Contract. 3" ed. New York, 2009. P. 45; Ogus A.I. The Law of damages. London, 1973. P. 62.
Loaded: 20-11-2015 AMt 00:20:06

User:v.a.bagaev@yandex.ru IP adress:



BecTHuk Biicliero ApéutpaxHoro Cyna Poccuiickon ®epepaummn Ne 6/2014

B HecTaHAApTHBIX cuTyauusx. [IpuBemeMm mpumep. B uioHe S. 3akiiodaeT JOroBOp
Kyru-npoaaxu nojotHa XK. Cepa ¢ B. Ha cymMMy 1 MIIH C YCJIOBMEM JIOCTaBKM TOBapa
B 'amMOypr K KOHIIy aBrycra. S. 1oImycKaeT MpOoCpPOUKY, B IIEpUOI KOTOPOI ITPaBUTEILCTBO
®paHLMK BBOAUT HOBOE MPABUJIO, 3allpellalolee BhIBO3 U3 CTPAHbI KYJIbTYPHBIX LIEH-
HocCTell 6e3 creluaabHOTo pa3peineHust. HecMoTpst Ha Bce ycwus, S. He CMOT ITOJTYYUTh
TaKoe pas3pelleHre 1o He3aBUCSIIIMM OT Hero puurHaM. I1o olieHKaM 3KCIepToB, 1ieHa
TOBapa Ha KOHEIl aBrycTa COCTaBiIsiia 2 MIH. B maHHO# cUTyaliny MbI JOJIKHBI OTIpeIe-
JINTh, TIPUYMHEHDI JIU MOKYIATeNI0 YObITKU, 00s13aH JIU 5. KOMIIEHCUPOBATh YOBITKU B.
1 eCJIM 1a, TO B KaKoM 00beMe. HeKOoTopble aBTOPbI IpeAiaraloT MpUCyIuTh ITOKYIATe 0
YOBITKM B pa3Mepe pa3HUIIbI MEXIy 1IEHOW JOroBopa M PHIHOYHOM 1IEHO Ha MOMEHT
nocTtaBku (1 MJIH), TaK KaK TOJIbKO 3TH YOBITKM HaXOASATCS B IIPUYMHHOM CBSI3U C MPO-
CpouKoii mponasia’. OgHAKO 3TO pelieHre HeOeCCIOPHO, BEb Y ITOKYIATES B PE3Ylb-
TaTe HapyLIEHWs BOOOIIE HET BO3MOXKXHOCTU ITPUOOPECTU aHAN02UYHDbLI TOBAP HAa PHIHKE
(BBUOY ero yHHKaabHOCTH). KpoMe Toro, eciiu Obl phIHOYHASI LigHA He OTJIMYajiach OT A0-
TOBOPHOM, TO MOKYTATeNIb MPU TAKOM MOAX0JIE BOOOIIE OCTaICS ObI 0€3 KOMIEHCAIUH.

CyliecTBeHHBIE CIOKHOCTH B BHISIBJICHUHM ITPUUUHHON CBSI3M BEI3BAHBI TAKKE TEM, UTO
3TO yCJIOBUE BOSHUKHOBEHUS IOTOBOPHOM OTBETCTBEHHOCTU CJIMILIKOM TECHO Meperiie-
TaeTcs C APYTUMH (baKTOpaMM, YIUTEIBAEMBIMHU IIPY BO3MEIIICHINU YOBITKOB.

Bo-nepBbix, mpUuMHHAsK CBS3b MEPECEKaeTCs] ¢ KPUTEPUEM TOCTOBEPHOCTU YOBITKOB.
Kak B mOKTpuHe, TaK U B MPaBOBBIX UCTOYHUKAX U MPAaBOIMPUMEHUTEILHON MPAKTUKE
TMOJYYWJIO paclpOCTPaHEHUE MPABUIJIO O TOM, YTO KOMIIEHCAI[UU TTOAJIEXAaT TOJIbKO Te
YOBITKM, KOTOPBIE YCTAHOBJIEHBI C Pa3yMHOI CTENeHbIo nocTtoBepHOcTU. [Ipu 3TOM,
HampuMep, B KomMeHTapusix K [Tpunuunam YHUIIPYA oTtMeuaeTcsi, YTO CylIECTBYET
OUYEBUIIHAS CBSI3b MEXIY JOCTOBEPHOCTHIO (OTMPENeIeHHOCThIO) U HEMOCPEACTBEHHBIM
(TIpsIMBIM) XapaKTepoM yiepoa. Yiiep0o, KOTOPbIii SIBISIETCS HE OYEHb MPSIMbIM, OOBIYHO
SIBJISIETCS] M HEMOCTOBEPHBIM (HeolpeaeaeHHbIM)®. JleCTBUTENbHO, TTPEATOI0KUTEb-
HBII, BEPOSTHOCTHBIN XapaKTep YOBITKOB CBUAETETLCTBYET O TOM, YTO OHU MOTJIN OBl 1
HE BO3HUKHYTh, a 3HAYNUT, OHU MOTYT ObITh U HE OOYCJIOBJIEHbI HapyIlIEHUEM JOTOBOpa.
DTO BBI3BIBAET BOMPOC O TOM, CYIIECTBYET JIM MEXKIY HapylIeHUEM JOTOBOPA U B3bICKU-
BaeMbIMU YOBITKAMM I0PUINIECKU 3HAUMMAasl IPUIMHHAST CBSI3b .

Bo-BTOpBIX, TPUYMHHYIO CBSI3b HEPEOKO CMEIIMBAIOT C BUHON. DTO OOYCIOBIEHO TEM,
YTO MPUYMHHAS CBSI3b 3aYacCTylO0 MOHMMAETCI KaK HEKW TUITAYHBIN, 3aKOHOMEPHBIA,
a 3HAYMT, MPESIBUAVMBIN HApYIIUTEJIEM XOI COOBITHIA. Tak, MHOTHE TEOPUH IIPUIMHHOMK

3 Cwm.: Principles of European Contract Law. Part 1: Performance, Non-performance and Remedies. P. 196.

6 Cm.: Tpunyunor mexncoynapoouvix Kommepueckux docosopoe YHUIIPYA 2010 / nep. ¢ auen. A.C. Komaposa.
M., 2013. C. 279.

B ces3u ¢ smum ocobenro npumeuamensHo mo, umo dasice 8o3meujerHue yobimKo8 npu He8O3MONCHOCMU YCIMAHO-
8UMb UX pasmep ¢ PA3YMHOU CIENeHbl0 00CMOEePHOCMU MAKICe HAX00UM C80€ 000CHOBAHUE 8 NPUYUHHOU CEA3U.
Illupoko uzeecmuo npasuio, coenacHo KOMopomy cyd 00s3aH camocmosmenbHo onpedeaums pasmep yobimKos,
ecau ux Haauuue 00KA3aHo, HO UX pazmep He Modcem Obimb YCMAHOBAEH ¢ PA3YMHOU CHeneHbl0 00CMo8epHOCMU
(n. 3 em. 7.4.3 lpunyunoe YHUJPYA, n. 5 cm. 393 Ilpoekma usmenenuii 6 'K PD; http.//www.priviaw.ru/
index.php ?section_id=100). OOHum u3 apeymeHmog 6 noav3y makozo nooxooa A645emcs mo, 4mo OOANCHUK,
Komopbiil npuuunua yObimKu 8 pe3yasmame HapyuleHus: 002080pHOI 0053AHHOCIMU, 00ANCeH HECMU PUCK He-
B803MONCHOCMU 00CMO8ePH020 onpedeneHus pasmepa yovimkos (cm.: Southwest Battery Corp. v. Owen, Texas
Supreme Court, 1938, 115 S.W.2d p. 1097, Super Valu Stores, Inc. v. Peterson, Alabama Supreme Court, 1987,
506 So.2d p. 317).
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CBsI3U, BbICKAa3aHHbIE B OTEUECTBEHHOM JIUTEpAType, BbI3bIBAIM KPUTUKY MMEHHO I10-
TOMY, YTO OHM MPUBHOCSIT B y4eHUE O MPUYMHHON CBSI3U YYXIble €My CYObEKTUBHBIC
aneMeHThI®. HecMOTpsi Ha cripaBeIJIMBOCTh OCHOBHOI'O KPMTHUYECKOTO apTyMEHTa O Hel10-
ITyCTUMOCTH CMEIIIEHUsI CYOBEKTUBHBIX M OOBEKTHBHBIX YCIIOBHI IPaskIaHCKO-TTPABOBOM
OTBETCTBEHHOCTH, HEJTb3sI He TIPU3HATh, UYTO TAaKOE CMEIIEHNE B U3BECTHOM CTETIEHN He-
M30eXHO. 3aKOH U CYIbs B JIIOOOM ClIydae BBIHYKIEHBI OPUEHTUPOBATHCS Ha TUTIOBBIE,
CTaHIAPTHBIC CUTYyallid. B YHUKAJIBHBIX CIydasiX OLCHUTh HAIMUKME IOPUINYECKA 3Ha-
YUMOM IPUYMHHOM CBSI3U MPAKTUYECKM HEBO3MOXHO, TaK KaK KpailHe CJI0XKHO YCTaHO-
BUTb, B KAKOM CTeIeHU YOBITKY O0YCIIOBIEHbI MIMEHHO HapylleHreM aoroBopa. Hampu-
Mep, Mocje MPoJaXy CTala BbISIBIEHO, YTO OAHO M3 KUBOTHBIX MH(MULIMPOBAHO paHee
HE MCCIIeI0BaHHBIM 3a00JieBaHUEM, HE MOAIAIOIIMMCS JMarHocTuke. BenencTBue aToro
HEBO3MOXKHO ONPEAEIUTh, KOTIa ITPOU3OIILIO0 3apakeHre (0 U ITocie ponaxu). Eciu
B pe3yJibTaTe KOHTaKTa GOJIbHOTO JXKMBOTHOTO C JAPYTMMU BCE CTal0 TOTUOJIO, JOBOJIBHO
CJIOXHO YCTAaHOBUTH HAJIMUME IOPUINYECKN 3HAYNMON MPUINMHHOM CBSI3M MEXIY ITOBe-
JIeHreM MpoAaBlia M yOBITKaMU MoKynaTelist. Bo BCSIKoM citydae, IIpH pa3pellieHIH CIiopa
Cylbsl, CKOpee BCEro, MpUAET K BBIBOLY 00 €€ OTCYTCTBUM, KOTOPbIi, BEPOSITHO, OyIeT
OCHOBaH Ha YHUKAJIBHOCTH, HECTAHIAPTHOCTHU cUTyalnu. OmHAKO, KaK TOJBKO TP BBI-
SIBJICHUW MPUYMHHOM CBSI3U Mbl HAYMHAEM OLIEHMBATh €€ TUIIMYHOCTh, Mbl IIPUBHOCUM
CYOBEKTUBHBIN (DaKTOP B OLIEHKY 00bEKTUBHOTO KpuTepusi. Eciu B Teopuu U MOXHO To-
BOPUTH O TOM, YTO 3TO HEIOITYCTUMO, TO Ha MPAKTHUKE TAKOE CMEIIEHNE HEN30EXKHO.

B-TpeTbux, MpuYnMHHAS CBSI3b TECHO MEPEIIETaeTCS ¢ TAKUM (DaKTOPOM OTPaHNICHUST
JIOTOBOPHOI OTBETCTBEHHOCTH, KaK MPEABUIUMOCTb YOBITKOB. OCOOEHHO SIPKO 3TO
MpPOSIBJISIETCS B AHTJIMICKOM TpaBe, TAe KPUTEPUIM MPEABUAMMOCTU 3aHUMAET TOMU-
HUPYIOLIYIO MO3ULIMIO, TIpeodianas aaxe Haa hakTopoM NpUYMHHON cBs3u. Ilupo-
KO M3BECTHO, YTO aHIJIMNCKUE CYyAbl OTKA3bIBAIOT B BO3MEIIEHUN YOBITKOB, KOTOpPbIE
MPEACTABISIIOT OO0 CIMIIKOM OTaajieHHOe (foo remote) TOCIEACTBYE HapylIeHHs’.
Ha nepBbiii B34 caMO BhIpaXk€HUE «CIMIIKOM OTAaJeHHOE» HABOAUT Ha MBICIb O
TOM, 4TO peuyb UJET NPUYMHHOM CBsI3U. Eciu HapyllieHre 1oroBopa U YObITKM CIMII-
KOM OTHAJICHBI IPYT OT IPYra B IPUYUHHO-CJIEACTBEHHOM LIETIOYKE, MbI JTOJKHBI TIPU-
WTU K BBIBOIY O TOM, YTO YOBITKM HE IMOMJIEXAT BO3MEIIECHUIO B CBSI3U C OTCYTCTBUEM
IOPUAMYECKU 3HAYMMON MPUUYMHHOM cBs13U. OJHAKO B KOHTEKCTE aHIJIMICKOro Ipa-
Ba TaKoil BbIBOJ ObLI Obl MpexaeBpeMeHHbIM. MccienoBaTeay 3Toi mpobjeMbl Mpu-
3HAIOT, YTO MOHSITUE OTAAIEHHOCTU YOBITKOB (remoteness of damage) HeoqHO3HAYHO".
Tak, MOXXHO BCTPETUTD YTBEPKIAEHUE O TOM, UTO OTAAJIEHHBIMU SIBJISIIOTCSI T€ YOBITKU,
KOTOpbIE He HaxOASTCs B MPUYMHHON CBSI3M C HapylileHueMm moroopa''. He menee,

Todpobruiii kpumuueckuii pasoop cm.: Eeopoe H.JI. [lpuvunnas cesnse kak ycaosue opuou4ecKoli omeemcmeeHHo-
cmu // Cogemckoe eocydapcmeo u npago. 1981. No 9. Kpumuky cybsexmuguzayuu npuyUHHOU 853U 8 NAHOeKMHOU
doxmpune cm.: Slonouxos T.M. Bausnue eunvt nomepnesuie2o Ha pasmep sozmeujaemvlx emy yovimios. T. 2. Ouepku
3aKoH00amenwvHoll u cyoebrnoil npakmuku. Sdpocaaéns, 1911. C. 44 u danee.

i Cm., nanp.: McGregor H. Op. cit. P. 189; Bridge M.G. The Sale of Goods. 2 ed. Oxford. 2009. P. 763; Kramer A.
Remoteness: New problems with the Old Test // Contract Damages. Domestic and International Perspectives / ed.
by D. Saidov, R. Cunnington. Oxford and Portland — Oregon, 2008. P. 277—278; Burrows A. Op. cit. P. 76—77;
Ogus A.1. Op. cit. P. 60—61.

Cm.: Harder S. Measuring damages in the law of obligations: The Search for Harmonised Principles. Oxford and
Portland, Oregon. 2010. P. 17.

1 Cm.: Samuel G. Law of Obligations and Legal Remedies. 2 ed. London, 2001. P. 211. Cm. makace: Monarch S.S.
Co. v. Karlshamns Oliefabriker [ 1949] A.C. 196.
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a, TIOXaJlyil, maxe OoJjiee pacIpoCTpaHEHa TOYKa 3PEHHUS O TOM, UTO OTHAJIEHHOCTh
yOBITKOB CBSI3aHA HE C OTCYTCTBMEM MPUYMHHON CBSI3M, a C UX HENMPEABUACHHOCTHIO
(unforeseeability)'?. AHajornyHasl TOYKa 3peHUs] BbICKa3aHa U B OGUIMATbHBIX KOM-
MmeHTapusix K [Mpunuunam YHUJPYA, rae Henpsimoid yuiep6 npu3HaeTcsl Takxke U
HemnpeaBuaMMbIM'®, 11 BHOBb Helb3sl HE 3aMETUThb, YTO IIPUYMHHAS CBS3b U MPEIBU-
TUMOCTb IeHCTBUTEIbHO UMEIOT MHOTO 00111er0. Tak, YOBITKM, KOTOPbhIE MOXHO Mpe-
BUIETH VK€ B MOMEHT 3aKJIIOUCHUS JOTOBOPA, SIBJISTIOTCS] 3aKOHOMEPHEBIM CJIEICTBUEM
MOTEHIINAIFHOTO HApyIIeHMST 1oroBopa. COOTBETCTBEHHO, Y HAC €CTh BCE OCHOBAaHUS
MPEAMOJIOXUTh HATUUNE TTPUUMHHON CBS3M MEXIY COCTOSIBIIMMCSI HapyIIeHUEM U
BO3HUKIINMHU YOBITKaAMU'“.

H3noxeHHoe ITOKa3bIBACT, UTO NIpUYMHHAaA CBA3b KaK YCIIOBUE ,E[OI‘OBOpHOfI OTBETCTBCH-
HOCTU — 3TO CJIOKHOC€ MHOTOACIICKTHOC ABJCHUC, Tpe6y}omee BCECTOPOHHETO U3YUYC-
Hus. B HacTosieM ucciienoBaHUM Mbl IpEAITPUMEM IIOIIBITKY OTBETUTL HA pALd MPUH-
IIHUITNAaJIbBHO Ba>KHbIX BOITPOCOB YYCHHA O HpI/I‘IHHHOfI CBA3U.

12 Cm.: Burrows A. Op. cit. P. 76—77; Kramer A. An Agreement-Centered Approach to Remoteness and Contract

Damages // Comparative Remedies for Breach of Contract / ed. by N. Cohen and E. McKendrick. Oxford and
Portland — Oregon, 2005. P. 249—250.
He uzbesxcanra nodobnoeo cmewenus u poccuiickas npagonpumenumenvias npakmuka. Tax, Ilpesuouym BAC PO
6 nocmanogaenuu om 26.03.2013 Ne 15078/12 uccaedosan eonpoc o iopuduuecku 3HAUUMOU NPUMUHHOU C6A3U
Meducdy HapyuieHuem 002080pa NOCMABKU, OONYUWCHHbIM NOCMAGUUKOM, U YObIMKAMU ROKYynamens, KOmopblil
6caedcmeue NPOCPOUKU NOCMABUWUKA He CMO2 UCHOAHUMb CE0U 0053amenscmea no 002080pam nepenpooaicu
mogapa. Omeemuux ymeepucoan, 4mo 6 deae omcymcmeym 00Ka3amenbcmea mozo, 4mo noKynamens npuo6-
peman y Heeo mMo8ap UMEHHO ¢ Ueablo nepenpooaicu. Imo, no MHEHUI0 OMEemH4UKd, ceudemenscmeayem o Hedo-
KA3aHHOCMU NPUYUHHOU C8A3U Melcdy 83blCKU8AeMbIMU YObimKamu u HapyueHuem dozoseopa. Ilpezuduym BAC
P® ne coenacuncs c MHeHUueM omeemuuKa u npuuien K 8b1600y 0 HAAUHUY NPUMUHHOU CEA3U UCXO005 U3 CAeOYIOUUX
apeymenmos: «3akauenue 002080pa HA Nepenpooax3cy panee 3aKAKHYEHUs 20CYOAPCMEEHHO20 KOHMPAKMA He
ABNAAEMCS ONPEOeASOUWUM NPU OUeHKe PaKma HAAuYUs NPUHUHHO-CAOCIMBEHHOIL C853U Mexcdy YObiImKamu, 603~
HUKWUMU Yy Kpeoumopa, u HeUcnoAHeHuem 0053ameabcme no HOCMasKe mogapa 0oAlCHuUKom. B npeonpunuma-
mMenbcKoi OessmeabHOCMU M08ap, KaxK npasuao, npuodpemaemcs ¢ yeavio danvHeliuiell nepenpooaicu u 002080p
Ha nepenpodaicy mosapa moxcem Obimb 3aKauer nozonee. Ilpu makux ycaosusax A60i pazymubii npodasey
moeapa doaxcer npedgudems (6vi0eneno Hamu. — B.bB.), umo neucnoanenue um céoux 00s3amenscme no nocmag-
Ke mogapa moxcem, 6 8o o4epedb, NogAeHb HeUCNOAHeHUe 003ameabcme noKynamens nepeo opyeum AUYOM
U 603HUKHOBeHUe Y Heeo yuepbar. Kax eudum, 015 000CHOBAHUS HAAUYMUS HOPUOUMECKU 3HAYUMOU NPUMUHHOLL
ceasu Ipezuduym BAC PD cocrancsa na npedeudumocmo yooumios. Hecmomps na mo, umo ¢ makum nooxooom
mpyoHO coeaacumscs, NPOYUMUPOBAHHOE NOCMAHOBAEHUE NOKA3bI6AeN, HACKOAbKO MeCHO nepeniemarmes obe
Ha38aHHble Kame2opuu.

13 Cm.: Tlpunyunsr mexncoynapoorvix kommepueckux doeosopoe YHUIIPYA 2010. C. 279. K cxoxcum evieodam npu-
X005m u Ha nouse 2epMAHCKOUl yueuaucmuveckol dokmpunsl. Kak uzeecmmo, 6 eepmanckom npage omcymcmey-
em Kpumepuii npeoguoumocmu. B mo sce epems eocnodcmayroujee noaosicerue 3aHuMaem meopus adeKeamnoeo
NPUYUHEHUsl, COCAACHO KOMOPOU 10pUOUHecKU 3HAYUMOU S6AAEMCsl MOAbKO NPUYUHHAS C8513b, YKAAObIGAIUWAACS
6 npedcmasaeHus 0 HOpMAaAbHOM xode coobimuil. Hopmanshoiil dce x00 coObimuil OUeHUBAemces ¢ MOYKU 3peHUs
ONnbIMHO20 Habadamens 8 MomeHm HapyuleHus 0o2oeopa (cm. nodpobuee: The Principles of European Contract
Law. Part I: Performance, Non-performance and Remedies. P. 204, Treitel G.H. Op. cit. P. 162—166).

14 Buecme ¢ mem Heavss He ommemumes psd CyuecmEeHHbIX PA3AUHULL MeNCOy NPUMUHHOIL CES3bH0 U NPeOGUOUMOCTIbIO.
Bo-nepevix, onu evinoansiom pasnsie Qynkyuu. [puuunnas cés3e seasemcs 00WUM yca08uem 603HUKHOBEHUs 00-
2080PHOI OMBEMCMBEHHOCIU, a NPeOBUOUMOCHb — KpUmepuem 02panu1erus pasmepa yooimros. Huvimu croeamu,
NPUMUHHAS C853b NOMOAEM Peulumy 60nPOC, Omeeuaem Au 8000ue O0NJCHUK 3a JOnYueHHOe HapyuleHue, a npeo-
8UOUMOCTb UCNONB3YeMCs 0451 MO20, 4mobbl onpedeaums, 8 KaKkom obseme oH omeeuaem. Bo-emopuix, npuuun-
HAsL C8A3b OUCHUBACMCA HA MOMEHM HApYwleHUs 002080pa, mo2oa Kak npedguouMocms yobimkoe onpedeisiemcs Ha
MOMEHM e20 3aKAHeHUs. Imu u psd Opyeux 8adCHbIX 0COOeHHOCMel HeoOX00UMO YHUMbIEAMb 0451 M020, 4Mobbl
KOppeKmHee npogecmu pasepaHuyerue NPUHUHHOIL cé53u U npedsudumocmu yooimkoe (nodpodree cm.: baiibak B.B.
IIpedsudumocms yobimko08 KaK Kpumepui 0epaHu4eHus OmeemcmeeHHOCmU 3a HapyueHue 0oeosopa // Becmuuk
BAC P®. 2009. Ne 5).
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YcTaHoBNeHue opnanyvyeckun 3Ha4YMMom ﬂpMLWIHHOﬁ CBA3UN

Kak orMedaeTrcst B OOJBIIMHCTBE pabOT O MPUUMHHOM CBSI3M, BCE SIBJICHUST U MPOILIEC-
Chl B HallleM MUpE TaK WIM MHAye B3aMMOCBsI3aHbl. M3 3TOro neperuieTeHus: B3auMo-
CBSAI3aHHBIX (DAKTOB MCCIIENOBATETh TPUYMHHON CBSI3HM JOJDKEH BBIIEIUTH TOBKO TAKYIO
MIPUYMHHO-CJIEACTBEHHYIO LIEMb OOCTOATENBCTB, KOTOpast UMEET 3HAUEHUE IS Pele-
HHS BOIIPOCA O BO3JIOXKEHMU Ha HAPYILINUTEIS TOrOBOPHOI OTBETCTBEHHOCTU. MHBIMU
CJI0BaMM, HEOOXOIMMO OTCEYb BCE JIMIIHEE, YTO HE MMEET MPSIMOro OTHOLIEHMS K BO-
IMpocaM IOPUINYECKON OTBETCTBEHHOCTH .

DTa 3a/mava pelraercs mo-pasHoMy. B aHII0-aMeprKaHCKOM IpaBe B IIPOIIECCE BhISIBIIC-
HUSI MIPUYMHHON CBSI3U MPUHSITO BBIIEJSITH BE cTanuu. Ha nepBoii ctanuy HE00X0auMO
PEILINUTh BOIIPOC O TOM, CYIIECTBYET JIM BOOOIIE 3aBUCHMOCTh MEXKIY HapyIIeHUEM H0-
roBopa 1 yosrtkaMmu. [1pu 3ToM aHanu3upyeTcs JUIIb (haKTUIecKash CTOpoHa zeya 6e3
IOpUIMYECKON KBaTU(UKALIUU BbISIBICHHBIX IPUUYUMHHO-CJIENCTBEHHBIX PSIOB. DTO I10-
3BOJISIET KOHCTATUPOBATh HAJTMYME TaK Ha3bIBAaeMOU (PaKTUUECKON TPUIMHHON CBSI3H.
Llenp Takoro MCCIEMOBAaHUS COCTOMT B TOM, YTOOBI MCKIIIOUUTH BCE OOCTOSITEILCTBA,
KOTOpBIE BOOOIIE HEe MOBJIMSIN Ha BOSHUKHOBEHUE YOBITKOB, M OTBETUTh Ha BOIIPOC,
CYIIECTBYET JIM B3aUMOCBSI3b MEXKITy HapyIIEeHNEM IOTOBOpa M YOBITKaMu. JIJ1sT 3TOro uc-
ITOJIL3YIOTCS TaKWe IIMPOKO M3BECTHBIE METONNKM, KaK conditio sine qua non (KOHIIEII-
11T HEOOXOAMMOTO YCJIOBHS, 0€3 KOTOPOT'O MTOCICACTBUS HE HACTYIUIU Obl) U «but for»
TeCT (4TO OBUIO ObI, €C/Iv ObI HAPYLIEHUS HE ObLIO)'.

OmHako 3TOT TIOIXON TO3BOJISIET TMOJYYUTh YIOBJIETBOPUTEIBHBINM pe3yJbTaT JIUIIb
B TIPOCTEUIITNX CUTYAITUSIX, KOTIIa MBI OJIKHBI OTIEHUTD BIMSTHAE BCETO OMHON IIPUYUHBI
Ha HACTYIUUICHUE pe3ysibTaTa (ITOCTaBIIMK BOBPEMSI HE TIOCTaBWJI TOBAp, MO3TOMY IMPO-
JaBell HE CMOT ero mepenaTb CBOMM 3aKa3dMKaM [0 JOroBopaM Mepernponaxu, v T.11.).
CrioxxHee TIPUXOANTCS B TeX CIIydasix, Korma TpedyeTcsi OlleHUTh BIUSTHUE HECKOJIbKUX
TMPUYMH, KaX1as U3 KOTOPIX MOBMSIIA WJIX MOTJIa TIOBIUSITh HA BOSHUKHOBEHUE YOBIT-
KOB. 311ech JIsl OLEHKU MPUYUHBI HApsITy C KpUTEpUEM HEOOXOAMMOCTHU Tpe/siaraer-
Cs UCTOJIb30BaTh KPUTEPUIA TOCTATOYHOCTH (TaK Ha3biBaeMblii NESS TecT — necessary
element in sufficient set). Ilpu TakoM ToaX0NE TPUYUHON CIIEMYET CUUTATh JIUIIH TAKOE
00CTOSITEILCTBO, KOTOPOE SIBJISIETCS HEOOXOAMMBIM 3JIEMEHTOM Habopa yCJI0BHiA, 10CTa-
TOYHBIX IIJIST HACTYIUIEHUsI YOBITKOB!”. IHBIMU CJIOBaMM, IpUYMHA — 3TO HeoOxodumoe
u docmamouHoe YCIOBME BO3HUKHOBEHUST YOBITKOB: HEOOXOIMMOE B TOM CMBICTIE, UTO
0e3 Hero yObITKM HE BOZHUKIIM Obl; TOCTATOYHOE B TOM TUIAHE, YTO MIPU HATMYUU ITOTO
00CTOSITENICTBA HE TPEOOBAIOCH HUKAKOTO JOTIOJTHUTEIBHOTO (pakTopa, YTOOBI HACTY-
MWK HeOIarOTIPUSITHBIE UMYIIIECTBEHHBIE TTOCTENCTBUS.

OnHako BbIsSIBIeHUE (PAKTUIECKOM TPUUMHHOMN CBSI3W MEXIY HapylIeHWEM J0ToBOpa 1
yOBITKaMU HE MO3BOJISIET OTBETUTh HAa BOIIPOC, OTBEYAET JIM HAPYILIUTEh 32 3TU YOBITKU.

13 Tak, Heavss 2060pumv 0 mom, ymo yupedumeau 00ueCmea ¢ 02PAHUHEHHOU 0MEeNCMEeHHOCHbI) OMEeUam 3a
cayuaiiHoe HapyuieHue Um c8oux 002080pHbIX 0053amensCcme NPOCMO 8 CULY MO020, YMo ecau bl OHU He c030aau Mo
ropuduteckoe Auyo, Mo U HapyuieHue 002080pa He cOCMOSA0CH Obl (XOMs ¢ YOPMANBHO-102UHECKOU MOYKU 3DeHUs.
3MOM apeyMeHm Modcem 00cyncoamocs).

16 Cm., nanp.: Saidov D. Op. cit. P. 80—81; McGregor H. Op. cit. P. 106—111.

17 Cm.: Wright R. Causation In Tort Law // California Law Review (1985) 73; Mackie J.L. The Cement of the Universe:
A Study of Causation. Oxford, 1974. P. 59—80.
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s Takoro BBIBOIA HEOOXOAWMO YCTAaHOBHMTH HAJIWYME IOPUANICCKU 3HAYMMOIN TIpU-
YMHHOM CBS3M (BTOpasl ctamus ucciaenoBaHus)'®. Mbl BBIHYXIEHBI MCKaTh KPUTEPUIA,
KOTOPBI MO3BOJUT KJIACCUDULIMPOBATh IPUUMHHYIO CBSI3b KaK I0pUINYECKU 3HAYMMYIO
N KaK IOPUANYECKH Oe3pa3IndHylo. EmMMHOIyIIMS B pellieHr 3TOTO BOIIpoca KaK He
ObLIO, TaK U HET.

B aHTr10-amMepuKaHCcKoi TOKTpUHE HanboJiee paclpocTpaHEHO MHEHUE O TOM, UTO B KO-
HEYHOM CYeTe BHIBOI O HAIMYNU WJIM OTCYTCTBUH IOPUANICCKU 3HAYNMON TIPUIUMHHOMN
CBSI3M OIMPAETCS Ha 3IpaBblil CMBIC (common sense)'®. HecMOTpst Ha mpeAesibHO YIIPO-
ILIEHHBII XapaKTep TAaKOTO BHIBOJA, HEIb3sI HE OTMETUTD €T0 IparMaTuyeckKoe 3HaUYeHUeE.
ITpu paccMoTpeHuH JIF0O0T0 CIopa Cybs TaK UM MHAYe BBIHYXXIEH MHTEPIIPETUPOBATh
00CTOSITENIBCTBA JeJIa, UCXOMIS U3 CBOETO KM3HEHHOTO OITbITa M MIPEACTaBICHUI O pasy-
MHOM ¥ CIIPaBEIJIMBOM pacCIIpeie/IeHU YOBITKOB, BO3HUKIIIMX B CBS3U C HapyIIeHUEM
moroBopa. I1oaToMy 3HAUMTETBHAS JOJISI CYOBEKTUBHOTO YCMOTPEHUS 3aJI0KEHA B JTIO-
00M BBIBOJIC O HAIMIMY MJIM OTCYTCTBUHU IOPUINYECKH 3HAYNMOI IPUIMHHOM CBSI3H.

B repmaHckoM IpaBe ¥ MPaBOINPUMEHUTENIbHOM MMPAKTUKE JOMUHUPYET TEOPUsI afeK-
BaTHOTO MpuunHeHus (Addquanztheorie, addquater Kausalzusammenhang). Ee ieHTpab-
Hasl uaes COCTOUT B TOM, YTO BO3MEILEHUIO MOJUIEXKAT JIMIIIbL Te YOBITKU, BEPOSITHOCTD
BO3HMKHOBEHUSI KOTOPBIX CYIIECTBEHHO ITOBBICHJIACH Oyiaromapsi HapyILIEHHIO TOTO-
Bopa. M1 HaoOOPOT, MOKHUK HEe OTBEYaeT 3a Te YOBITKM, Ha BEPOSITHOCTh BO3ZHUKHO-
BEHHSI KOTOPBIX IPY HOPMAJBHOM Pa3BUTUM COOBITHI €ro HapylleHME He TOBIHSLIO.
WMHBIMU c/iIOBaMU, OTBETCTBEHHOCTh MCKJIIOYAETCS B T€X CIIydasix, KOrma HapylleHue 10-
roBOpa 0Ka3aJIoCh JIMIIb OMHUM M3 YCJIOBUI BOBHUKHOBEHUS YOBITKOB, KOTOPbIE CaMU
1o cebe CTaM pe3yabTaTOM HEOOBIYHBIX MM MOCTOPOHHUX 00CcTOATENBCTBY. B cBA3M
C BTHUM €CTECTBEHHBIM 00Opa3oM HOJIKEH BO3HMKHYTH BOIPOC: Ha KAaKOM OCHOBaHWUM
MBI MOXXEM pa3rpaHUINTh IIPOCTOE YCIIOBUE U TpMUMHY? Kak HU yOIUBUTEIHLHO, HO OT-
BeT OyIeT B 3HAYUTEILHOM CTEIIEH! COBITAJATh C aHIJIO-aMEePUKAHCKUM TTOIXOMIOM: Ha
OCHOBaHMMU CYIEICKOro ycMoTpeHust. UMeHHO cyabsi pelaeT, UCXOasl U3 00CTOSITEIbCTB
JieJia, HACKOJIbKO HEMCIIOJIHEHME JOroBOpa HapyIlWIO OObIYHBINA X0 Belleil. I1paBaa,
€ro YCMOTpeHME He 0e3rpaHUYHO: OH OILICHUBAET OOCTOSITEILCTBA [ejIa C TOUKU 3PECHUS
abCcTpakTHOM (pUTypbl ONBITHOTO HabmoaaTens (erfahrener, optimaler Beobachter), KoTo-
pHIil 00amaeT Bceit MHGopMalyeid, MMeIoleics y JIIo00To aHAJIOTUYHOTO JINIIA, a TAKXKe
0COOBIMU CBEACHUSIMU, KOTOPbIE ObLIM M3BECTHBI HAPYLLIUTEO JoroBopa’!. Bta KoMOu-
HALS TTO3BOJISIET TOBOJIBHO YCTIEIITHO HAXOAUTh Pa3yMHBIN OaJlaHC TIPU paciipeeIeHUN
MOCJIeICTBUI HapyLIEHKS TOoroBopa. Bo-nepBbiX, HAPYIINTEIb HE MOXET CChLIAThCS Ha
TO, UTO UCXO[ISI U3 €r0 JIMYHOI OCBEIOMJIEHHOCTH HEUCITOJTHEHUE JOTOBOPA HE SIBJISIETCS
TIPUINHOM YOBITKOB, €CJIM HAJIMYKe MPUINHHON CBSI3M OYEBUIHO JIFOOOMY pa3yMHOMY
1 100POCOBECTHOMY CYOBEKTY TpaXkmaHCKOTo obopoTa. Bo-BTOpBIX, HAapyIIUTENlb He
0CBODOOXIAETCS OT OTBETCTBEHHOCTHU U B TEX CJIydasiX, KOraa o0LIeI0CTyIHast nHGopMa-
LIMSI He TTOATBEPXKIAeT HaJInyue MPUYMHHOM CBSI3U, HO €€ MOXHO OOHAPYKUTh, 00Iaast
TEMU CBEIEHMSAMM, KOTOPBIMU pacIiojiaraji HapyluuTesib. HakoHell, B-TpeThUX, €CJIM Ha-

18 Cwm.: Farnsworth E.A. On contracts. Boston — Toronto — London, 1990. Vol. 3. P. 148—149.

19 B anenuiickoii npakmuke 3mo noayuuno HenocpedcmeeHHoe 3aKpenierue 6 uzeecmuom npeyedenme: Galoo v. Bright
Grahame Murray [1994] 1 W.L.R. 1360 CA (cm. makxce: Bridge M.G. Op. cit. P. 756—757).

0 Cm.: Larenz K. Lehrbuch des Schuldrechtrs. 1 B. Aligemeiner Teil. Miinchen, 1982. S. 404—414.

2 Ibid. S. 405.
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pYILIEHNE TOTOBOPa HEJIb3s KBAIMMUIIMPOBATh KaK IIPUUMHY 3a MpeaeaaMy IIpuMeHe-
HUS MIEPEUYNCIICHHBIX CTAHIAPTOB, CYIbsI IIPUXOIUT K BBIBOLY 00 OTCYTCTBUU IOpUIAYE-
CKHY 3HAYMMON MPUIMHHOM CBSI3M, HE IOITyCKasl CBEpXBO3MEIIICHUS YOBITKOB.

HetpynHo 3aMeTuTh, UTO TEOpUs aJeKBaTHOTO MPUYUHEHUS] B 3HAUUTEITLHON CTEIIEHU
CXOXa C KOHIUEMIIMEN MPenBUIUMOCTH YORITKOB. Kak anekBaTHOCTh MPUUYMHBI, TaK U
MPEeNBUAMMOCTb YOBITKOB OLIEHMBAIOTCS MCXOISl U3 CPENHMX, OOLUEU3BECTHBIX Mpel-
CTaBJICHUI O TOM, K KaKUM TIOCJIEICTBUSIM CITOCOOHO TIPUBECTH HapyIIeHWEe JOTOBOPA.
DTO 1aJI0 MHOTUM aBTOpPaM OCHOBAaHUE YTBEPKAATh, UTO TEOPHUS aleKBATHOTO MPUYNHE-
HUS Ha TIOYBE TEPMAHCKOTO TIpaBa B OOJBIIMHCTBE CTy4aeB MO3BOJISIET TPUXOAUTH K TEM
Xe pesysbTaTaM, 4TO U KpuTepuii ipeasunuMoctu??, IlpuBeneM npumep. [loctaBiimk
JOTIYCTHWJI TIPOCPOYKY B OTIIPAaBKe TOBapa W BBIHYXXJIEH ObLIT OTIPAaBUTH €TO HA APYTrOM
aBuapetice. M3-3a olmmbOKu nucneryepa 3T0 BO3AYIIHOE CyTHO BMECTE C TOBAPOM OBLIO
YHUYTOXEHO B pe3yibrare aBUakatacTpodsl. C TOYKM 3peHUS] TEOPUU aNeKBATHOTO
MIPUYMHEHYsI OTIBITHBIN HAOJTI0AaTeb, OTIIPABIISISI TOBAp IPYTUM aBUapeiicoM, He TIpe-
BUIIUT, YTO €TO MPOCPOYKA YBEJIMUUBAET PUCK YTpaThl ToBapa. COOTBETCTBEHHO, IOPUIM -
YeCKU 3HaYMMasi TpUIMHHAs CBS3b OTCYTCTBYET. [IpuMeHsist «but for» TecT, Mbl TIpUIEM
K BBIBOILy O TOM, YTO TPOCPOYKA SIBIISIETCSI HEOOXOAMMBIM YCJIOBUEM BO3HUKHOBEHUS
yOBITKOB. OMHAKO MBI HE MOXEeM TPU3HATh, YTO ITOCTaBIINK, 3aKJTI09asi JOTOBOD, TIPEN-
BUIIE]T WJIW IOJDKEH OBIT TTPEBUIETD, YTO MPOCTAst MPOCPOYKa B OTIIPABKE TOBapa MOXKET
TPUBECTH K YOBITKAM B pa3Mepe ero MmojiHoi crouMocTu. CiienoBaTesbHO, OH He 00s13aH
BO3MeEIIATh 3TH YOBITKMU.

Bo @dpaHuy3ckom 3akoHomatenbcTBe (cT. 1151 I'pakmaHckoro komekca PpaHummn)
MPEAYCMOTPEHO, YTO YOBITKYU TOJKHBI ObITh MPAMbIM U HENOCPeOCmEeHHbIM PE3YIbTaTOM
Hapy1eHus noropopa. CooTBeTCTBEHHO, UMEHHO 3TU KPUTEPUM UMEIOT KITIOUEeBOE 3Ha-
YeHMe JUIST BBISIBJACHMS IOPUIUYECKM 3HAUMMOM MIPUYMHHON cBsA3U. OIHAKO 3TO Majio
YTO MPOSICHSIET, MOCKOJIbKY MBI JOJKHBI YCTAHOBUTb, KaKyl0 e MPUYMHHYIO CBSI3b
MOXHO CYMUTATh IIPSIMOM U HEMOCPEACTBEHHOM.

Jl1s1 oTBeTa Ha 3TOT BOIIPOC 0OBIYHO ITpuberaioT K aproputety P. I1oThe, 61arogapst Ko-
TOPOMY paccMaTPUBaeMbIil KPUTEPUI U TTOTYIWI 3aKpeIUICHUE B 3aKOHE. ABTOP IIPUBO-
IUT ciaemyronmii mpumep. Ecim mpomaBelr mepenaeT IMOKyIIaTeto 00JIbHOE XXIUBOTHOE,
OH OTBEYaeT 3a THOEIb HEe TOJBKO 3TOT0 XMBOTHOTO, HO M TeX XKUBOTHBIX, C KOTOPBIMH
OHO KOHTaKTHpoBayno. OmHAKO ITOKyHaTesb He OTBeYaeT 3a YOBITKM, BbI3BAHHBIC He-
BO3MOXHOCTBIO 00PaOOTKM 3eMeJIbHOTO yJacTKa B CBSI3U C THMOEbI0 CKOTa. B KauecTBe
o0bsicHeHnst 3Toro P. [ToThe yKa3bIBaeT Ha TO, UTO He TOMJIeKaT BO3MEIIEHUIO YOBITKH,
KOTOpBIC HE TOJBKO TIPEACTABISIOT CO00M OoJiee OTHAJICHHBIC ITOCICICTBUS HapyIlle-
HUsI, HO BOOOIIIEe He SBJISIOTCS er0 HeOOXOMUMBIM CJICACTBHEM, 4 MOTYT OBITH BBI3BAHEI
JIpyruMu npuurHamu?. MHbIMU clIoBaMU, T€ YOBITKM, KOTOPbIE MOIJIM BO3HUKHYTh KaK
B pe3yJIbTaTe HAPYIICHUS, TAK U B CUJIY MHBIX IIPUYMH, He HAXOMSATCS B IIPSIMOM 1 HETIO-
CpPENCTBEHHON MPUYMHHON CBSI31 ¢ HAPYLIEHUEM.

Haxe 6e3 rmy0oKoro aHajin3a BUIHO, CKOJIBKO HEU3BECTHBIX B Takoil (opmyne. Kak
cripaBeiiBo oTMedaeT b. Hukonac, 3mech «Tpsimasi» IpUIMHHAS CBSI3b OTOXIECCTBIIS-

2 Cm., Hanp.: Ferrari F. Comparative ruminations on the foreseeability of damages in contract law // Louisiana Law
Review. March. 1993. P. 1262; Tallon D. Damages, Exemption Clauses and Penalties // American Journal of
Comparative Law. 1992. Vol. 40. P. 678; Treitel G.H. Op. cit. P. 164—165.

z Cm.: Pothier R.J. A Treatise on the law of obligations or contracts. Vol. 1. London, 1806. P. 97—98.
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€TCS C «HeOoOXOIMMOli», OMHAKO 3TO elBa JIM BHOCUT HYXHYIO sicHOCTh**. Henb3s He
cornacutbes U ¢ 2K. KapOoHHbe, yTBepKAAIOIIMM, YTO Ha ocHOBe KoHuemnuuu P. Ilo-
The BO (PpaHILy3CKOM IpaBe U MPAKTUKE HE CIOXUIACh CUCTeMa YETKUX MPUHIIUIIOB,
KOTOPbI€ MO3BOJISIM Obl ONIPENEIUTD, SIBISETCS JIU MIPUUMHHAS CBA3b IIPSIMOI U HETO-
CPEICTBEHHOI, CYIIECTBYIOT JIILb OPUEHTUPHI OOIIETO XapakTepa®. B KoHeuHOM cueTe
IIpU PEILICHUX BOIIPOCA O HAJIMYMU MPSIMOM, HEITOCPEACTBEHHOM IMIPUYMHHON CBSI3U BO
(¢ paHILy3CcKO# MpaKTHKe, KaK U B aHTJI0-aMEePUKAHCKOI U TepMaHCKOM, TOMUHUPYET Cy-
Jleifickoe YCMOTpeHHUE, ONMparolleecsl Ha 30paBblii CMBICT U TPEOOBAHUS pa3yMHOCTHU U
CIIPaBEIIMBOCTH B pacripeaeaeHUN YOBITKOB,

[Moxanyii, HanboJee OMpeACIEHHbIM SIBJISICTCS MOAXO0A K OOHApY>XKEHMIO MPUYMHHOI
CBSI3M, UCITOJIB3YeMEI B IIpaKTHKe MpUMeHeHNsT BeHckoit KoHBeHIMK. Bemymme KkoMm-
MEHTATOPbI CXOOSITCS BO MHEHUH, YTO ISl BO3JIOXEHUS OTBETCTBEHHOCTY HA HAPYIIUTE -
JIsl TOCTaTOYHO YCTAaHOBUTh, YTO HAapyIlIEHUE TOrOBOPa ObLIO TeM 0OCTOSITEILCTBOM, O€3
KOTOPOTO YOBITKI HE BOZHUKIIH OBI (B COOTBETCTBUM C «buf for» TECTOM U KOHIICIIIIAEH
conditio sine qua non). bonee Toro, 1UIs1 BO3MeIIeHUS YOBITKOB Ha OCHOBaHMHU CT. 74 BeH-
CKO#1 KOHBEHIIMU HEBAXHO, SIBJISIETCS IPUYMHHAS CBA3b IPSIMOM I KOCBEHHOM? .

Cxoxee (rpaBaa, He MOJHOCTBIO COBIIaalollee) TOJIKOBaHWe BCTpevyaeTcsl B [IpuHIM-
nmax YHUIPYA. XoTs B opuinaibHOM KOMMEHTAapUM YKa3bIBAaeTCs, UTO MPUYMHHAS
CBSI3b JIOJDKHA OBITh MPSIMOi?®, MHOTME aBTOPbI PE30HHO OTMEUAIOT, YTO LIEHHOCTh 3TO-
To YTOYHEHUs HeBeJIMKa, TaK KaK OHO caMo IT0 cebe TpeOyeT BBISICHCHMSI TOTO, KOTaa
K€ TaKoe TpeOOBaHUE BBHIMOMHSETCS. B MTOre M1 BBIABICHUS IOPUANYESCKU 3HAUMMOM
TIPUYMHHON CBSI3M TIpeJIaracTcsl UCIIOIb30BaTh «but for» TECT WIM KOHLEIIINIO conditio
sine qua non, TOTOMY 4TO MX IIPMMEHEHNE SICHO TTOKA3bIBAeT HAIMYME IIPUIYNHHON CBSI3U
MeXIy YOBITKaMHU M HapyIlleHHeM JoroBopa.

HecoMHEHHBIM MPEeUMYIIECTBOM TaKOI'o MOAX0oNa SIBISIETCS €ro IMPOCTOTa: B MOAABIISIO-
111eM OOJIBIITMHCTBE CJTyYaeB He COCTABUT Tpyla 000CHOBATH TO, YTO Oe3 HapyIlIeHMsI YObIT-
K1 He BO3HUKJIM OBbI. YeM IIpoliie MeTonrKa BhISIBICHUS IPUIMHHON CBSI3H, TeM 3 dex-
THBHEE OHA MOXET OBITh MCITOTh30BaHa B IIPaBONPUMEHUTEIHHOM MpakTKe. OTHAKO 3Ta
MPOCTOTA YpeBaTa U Ype3MePHBIM pacIImpeHrneM chepbl OTBETCTBEHHOCTH HAPYIIIUTEIS,
TaK Kak JIIoObIe IMMOTEPU KPEAUTOPa, CBI3aHHBIE C TEM, YTO OH HE MOIYYMJT HaJIeXKalllero
HCTIOJTHEHUSI IO IOTOBOPY, HAXOASTCS B TOM WA MHOM IIPUYMHHO-CJICICTBEHHOMN 3aBUCH -

2% Cm.: Nicholas B. The French Law of Contract. 2 ed. Oxford, 2005. P. 229.

2 Cwm.: Carbonnier J. Droit civil. 10" ed. 1979. P. 350.

2 Cm.: Treitel G.H. Op. cit. P. 167—168.

2 Cm.: Schlechtriem & Schwenzer. Commentary on the UN Convention on the International Sale of Goods (CISG).

3ded. /ed. by I. Schwenzer. Oxford, 2010. P. 1015 (aemop kommenmapusi — 1. Schwenzer); Saidov D. Op. cit. P. 81.
2 Cm.: TIpunyunot mesncoyHapoonvix kommepueckux doeoeopos YHHUIIPYA 2010. C. 279.

2 Cm.: Commentary on the UNIDROIT Principles of International Commercial Contracts (PICC) /ed. by S. Vogenauer,
J. Kleinheisterkamp. Oxford, 2009. P. 879 (aémop xommenmapus — E. McKendrick). Ananoeuunuiii noxod npedaa-
eaemcs 6 kommenmapuu k ITlpunyunam egponeiickoeo 00206oproeo npasa (cm.: Principles of European Contract
Law. Part 1: Performance, Non-performance and Remedies. P. 195—196). Ananocuunniii nodxo0 ecmpeuaemes u @
poccuiickoli npakmuke (cM., Hanp.: peuierue MexucoynapooHoeo Kommepueckoeo apoumpaxicrhoeo cyoa npu Topeoso-
npomvtuinennoll narame P® om 21.07.2007 Ne 80/2006).
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MOCTH OT HapyieHus1. Hampumep, ecim ImoKyIaTesb He IOy TOBap B CPOK U IIPOCPO-
YT TIOCTABKY I10 JOTOBOpaM IMeperpoiaxu, ero YObITKM B paMKax IOrOBOPOB IEPerpo-
Jaxky 00yCJIOBJIEHBI HapyIIEeHUeM ITocTaBIMKa. OTHAKO 3TOT HEIOCTATOK OTYACTH MOXET
OBITH KOMITEHCUPOBAH YITOMSTHYTBIM BBIIIE TOTTOJTHUTEIBHBIM KPUTEPUEM TOCTATOYHOCTH
npuuuHbl (NESS Ttect). Kpome Toro, Kak B pamKax BeHCKoll KOHBEHIIMU, TaK U B COOT-
BerctBuM ¢ [Mpunimnamu YHUIIPYA st BeiHeceHUsT cOalaHCUPOBAHHOTO PEIICHUS
JIOJDKEH OBITh PUHAT BO BHUMAHNE LIEJBIN PSIZ TOTIOJTHUTENIBHBIX (DaKTOPOB. Bo-TepBBhIX,
cyn OyIeT OLIeHMBATh YOBITKU C TOYKY 3pEHMSI KPUTEPHS PSABUANMOCTH (CT. 74 BeHcKoit
KOHBeHLUH, cT. 7.4.4 ITpunuunoB YHUIPYA). I1pu otcyTcTBUM 0COOBIX OOCTOSITEILCTB
(HampuMep, MOKyMnaTeab Mpeaynpean MOCTaBIIMKa O HEOOBIYHO OOMbIINX YOBITKAX, KO-
TOpbIe MOXET BbI3BaTh HAapyIlIEHWE JOrOBOPa MOCTaBKM) BO3MEIIIEHUIO TOJIEXKAT TOJIBKO
CTaHIAPTHBIE YOBITKN, KOTOPHIE MOXET IIPEABUIETH JTIO00I pa3yMHBIi 1 TOOPOCOBECTHBII
CYOBEKT IpakIaHCKOro 000poTa. Bo-BTOpPHIX, BasKHOE 3HAUCHHE NMEET TO, KaK KPEINTOP
ce0sI BelT B CBSI3M C HApYIIIEHNEM JOTOBOPA: BOCIIOIB30BAJICS JIX OH JOCTYITHBIMU €My BO3-
MOKHOCTSIMM TI0 YMCEHBIIICHUIO YOBITKOB OT HapyireHus (cT. 77 BeHcKoil KOHBEHIINH,
ct. 7.4.8 IlpunuunoB YHUJIPYA) u ecau na, To K KaKUM pe3yabTaTaMm 3To npuseno. Ha-
MpUMep, eClId MOKyNnaTeb CMOI IPUOOPECTH TOBAp Ha PhIHKE, TO IIPU pacueTe YObITKOB
OyIeT yYUTHIBAThCS TOJBKO Pa3HUIIA MEXIy IIEHOW HapyIIEHHOTO JOrOBOpa MOCTaBKU 1
LIEHOM, TT0 KOTOPOIi ToBap ObLT MPUOOPETEH MO 3aMeHstole caenke. I HaobopoT, ecinu
y TIOKyTIaTesist Obl1a BO3MOXHOCTh CBECTH CBOM YOBITKA K MUHUMYMY ITyTEM COBEPIICHUS
3aMEHSIIONICH CHEJIKN, HO OH €10 He BOCITOJIB30BAJICSI, OH HE CMOXET B3BICKATh YOBITKH
B CyMMe OOJIbIIIEi, YeM yKa3aHHas pa3HUIIA.

Taxkoit moaxond BHITJSAUT MPEATIOYTUTEIbHEE TEOPUU aeKBATHON MPUUMHHOM CBSI3U MO
psiny coobpaxeHuit. Bo-TiepBbIX, MOCIeIHsISI TOpa3no MeHee OIMpenesieHHa B BOIpocax
TOTO, YTO OYEBUIHO OIBITHOMY HAOJIOIATEIO MCX0NI U3 cuTyauny. KoHmenmms Heoo-
XOIUMOTO M TOCTATOYHOTO YCJIIOBUS TOPA3Io0 IIPOIle B IPUMEHEHNHU U ITO3BOJISIET OMHO-
3HAYHO BBISIBUTH MPUYMHHYIO CBS3b, @ TaKXKe 00OCHOBATb TaKOH BBIBOI. BO-BTOPHIX,
KPUTEPUIA NPEABUAMMOCTH OXBATbIBAET BOIPOCHI, CBI3aHHBIE C MOMEHTOM 3aKJIIOYEHUS
JIOTOBOpa, PUCKHU, KOTOPbIE JOJKHUK ObLT TOTOB MPUHSIThH HAa ce0s1, MPUTOTOBIEHMUSI, KO-
TOpbIE OH B CBSI3U C 3TUM MOT cAenaTh, U Tp. Teopus: aneKBaTHOTO MPUYMHEHUS 3TU
00CTOSITENILCTBA OTCEKAET, (DOKYCUPYSICh HA MOMEHTE HapylLleHUsI 1oroBopa. B-TpeTbux,
«but for» 1 NESS TecTBl BKyIIe ¢ IPEIBUANMOCTBIO YOBITKOB 00JIamaloT OOJIbIICH YHU-
BEPCAJIbHOCTBHIO, Y€M TEOpHUS aleKBATHOIO MPUUYMHEHMUSI, U UCIIOJIb3YIOTCS HE TOJIbKO
B LIEJIOM PSIJIE HALIMOHAJIbHBIX MTPABOTIOPSIIKOB, HO M B MEXXIYHAPOIHBIX TPABOBbIX UH-
CTpYMEHTaXx.

WTak, 0630p OCHOBHBIX 3apy0€>KHbBIX Y MEXKIYHAPOAHbBIX MOAXOI0B K BbISIBJICHUIO I0PU-
NUYECKH 3HAYMMOU MPUUYMHHO-CJIEACTBEHHON CBSI3U MOKa3al, YTO pelleHWe B 3HAYM-
TEJbHOW CTENEHU 3aBUCUT OT YCMOTPEHUS Cyla, a TOKTPUHA OTKAa3ajach OT UIEU I10-
CTPOEHUS €NIMHCTBEHHO BEPHOU U YHUBEPCAIbHOI TEOPUU IPUUMHHOM CBSI3U. «But for»
TecT U NESS TecT NpoJeMOHCTPUPOBAJIM CBOIO 3(h(HEeKTUBHOCTh B OOHApYyXKeHUU (aK-
TUYECKOI MPUYMHHON CBSI3U. B coueTaHUu ¢ JOMOJHUTEIbHBIMU KPUTEpUSIMU (TTpe-
BUIUMOCTb YOBITKOB, ME€PbI, TPUHSTHIE KPEIUTOPOM JJISI YMEHbIIIEHUS YOBITKOB, U Mp.)
Ha3BaHHbIE METOAUKM MO3BOJISIIOT TOCTUYb COATaHCHPOBAHHBIX PE3YJbTaTOB B OIpeIe-
JIEHUM pazMepa KoMmneHcauuu. Kpome Toro, Takoit KOMOMHUPOBAHHbIHM MOAX0 yI00eH
JIJIS. UCTIOJIb30BaHMS B TPABONPUMEHUTEIbHOM MPAKTUKE, TOCKOJIbKY OTIMYAETCS MPO-
CTOTOM MPUMEHEHUSI U JOCTATOYHOI TMOKOCTbIO, HEOOXOAUMOI ISl yueTa OCOOEHHO-
CTel KaXIO0ro KOHKPETHOTIO Ciiyvas.
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OO6paTtuMcs Teriepb K OTEUYECTBEHHOM JuTepatype. B Halleli JoOKTprHE TpobjieMaThKa
MPUIMHHOM CBSI3M 3aHMMaJIa JajJeKo He ImociemHee Mecto. OmHAKO B OTJIWYME OT 3a-
PYOEXKHOTO OITBITa OCHOBHOE BHUMAaHUE YICISIIOCH ITOMCKAaM KaK pa3 TOI caMoil emrH-
CTBEHHO BEpHOI, UCTMHHON TeOpUH, KOTopas ObUTa OB IPMMEHNMAa BO BCEX ITPaKTHU-
YeCKUX CUTYallusIX. Pe3ylIbTaThl 3TUX UCCIEOIOBAHUI TPYIHO HA3BaTh YCIEITHBIMU, 100
KaXXIIBIi aBTOP YOeIUTEILHO BCKPHIBAJ HEIOCTATKH TCOPHI TIPEAIIECTBEHHUKOB, OTHA-
KO IIPY 3TOM HEMUHYEMO ITOACTABIISLT COOCTBEHHBIE B3IJISIIBI ITOA KPUTHUYCCKIE 3aMeda-
HUS CIICIYIONINX 32 HUM YUEHBIX.

Tak, onuH u3 coBpeMeHHbIX ITpaBoBenoB H.Jl. EropoB nmoasepr o0CTOSITeILHON KpHU-
TUKE BbICKa3aHHbIE B pa3HOE BpeMs TEOPUU HEOOXOAMMOIO YCIOBUS, HEOOXOOAUMOM
U CAy4yalHOW MPUYMHHOU CBSI3U, BO3MOXHOCTU U JEUCTBUTENBHOCTU (aOCTpaKTHOM
M KOHKPETHOI BO3MOXHOCTH). B oTyinune OT BCex MepeUyrCIeHHbIX KOHIEIIMIA aB-
TOp MPEMIOXU MTPU3HABATh I0OpUANUYECKOE 3HaYEHUE TOJbKO 3a MpsIMOoi (Hemocpe-
CTBEHHOI) MPUYMHHON CBSI3bI0 MEXIY TPaXIaHCKHUM IMpaBOHApYLIEHUEM U yObITKA-
mu. Takas npuynHHasg cBs3b, o MHeHUto H.JI. EropoBa, uMeeT MecTo Toraa, «koraa
B LIeNU MOCJIeNOBaTeIbHO Pa3BUBAIOIIMUXCS COOBITUI MEXIy MPOTUBOMPABHBIM IMO-
BEIlEHUEM JIMIIAa U YOBITKAMM He CYIIECTBYEeT KaKUX-JIM00 0OCTOSITEbCTB, NUMEIOIINX
3HaYEHME [JISI IPakAaHCKO-TIIPaBOBOM OTBETCTBEHHOCTU»!. 3aMETHBIM JOCTOMHCTBOM
MPeIIOXKEHHONM KOHIEMIIUM (B OTJUYME OT PACCMOTPEHHBIX BhIIIC 3apyOeKHBIX aHa-
JIOTOB) SIBJISIETCSI 0OOCHOBAHME TOTO, YeM CJIeIyeT PYKOBOACTBOBAThLCS JISI pa3rpaHu-
YEeHUS TIPSIMOM U KOCBEHHOM NMPpUYMHHOM cBsI3u. OgHAKO MO CYTU €€ TPYAHO Ha3BaTh
yOeaUTeIbHOM.

IIpexne Bcero, aBTOp caM MPHM3HAET, YTO C MOMOIIBIO MPEUIOKEHHOTO UM KPUTEPHS
OYEBUIHBIC PE3YJIbTAThI MOTYT OBITh JOCTUTHYTHI B OTHOCUTEJIBHO IIPOCTHIX CUTYAIIUSIX,
KOT/Ia Mbl UMEEM [IeJI0 C SAMHCTBEHHBIM IOPUINYECKU 3HAYMMBIM OOCTOSITEILCTBOM,
BBI3BaBILKM YOBITKK 2, CUTyallMsl YCIOXHSIETCs, KOTIa HE0OXOAMMO OLIEHUTb HECKOJIb-
KO (hakTOpOB, MOBIUSIBIIMX HAa BO3HUKHOBEHME YOBITKOB. VIMEHHO OHM MO3BOJISIOT
TO-HACTOSIIIIEMY IIPOBEPUTHh KOHIICIIIIMIO Ha MPOYHOCTh M OLIEHUTh, HACKOJIBKO OHa
MPUTOAHA [JIs MOJYYeHUs] eAMHOOOPAa3HBIX PE3yJbTaTOB B Pa3IMUHbBIX ciaydasx. Oue-
BUIHO, YTO OCHOBHAs CJIOXHOCTh 3aKJIIOYAaeTCs MMEHHO B TOM, YTOOBI OIPENEIUTh,
KOTJa OOCTOSITEIbCTBA, TTOBIMSIBIINE HA BOSHMKHOBCHHNE YOBITKOB, MMEIOT 3HAUCHHE
IUIST 'OPUINYECKON OTBETCTBEHHOCTH, a KOTJIAa OHU IOpHINYECKN Oe3pa3imuyHbl. Kak
TOJBLKO aBTOP OOpalaeTcs K pacCCMOTPEHMIO KOHKPETHBIX Ka3yCOB, BBISICHSIETCS, UTO
TEOPHUS MPSMOI M KOCBEHHOU MPUINHHON CBSI3M MPUBOIUT K Pa3IMYHBIM BHIBOJAM B
cxoxux cutyanusx. Paccmorpum nipumepsl, ipuBoauMele H.JI. EropoBeIM, 1 mpenia-
raeMble UM pelneHUs. CTpouTellbHas KOMITAHWS HEKauYeCTBEHHO BBITTOJTHIIA pabOTHI
o TpokJaake Tpy6. BriocaeacTBum 1opoxxHass KOMITAaHKS TTPOBOAMIIA HA 9TOM yJacT-
K€ PEMOHTHbIC pabOThl, U B pe3yJbTaTe AaBJICHUS Ha JTOPOXHOE MOKPHITHE HEKade-
CTBEHHO IIPOJIOXKEHHBIE TPYObl IIPOPBAJIO, a XJIbIHYBIIEH BOAON 3aTONUJIO B IOIBale
TOBapHbIe 3amachl Mara3uHa. Mcnoab3ys obocHoBaHHBIE UM Kputepuu, H.JI. EropoB
MPUXOAUT K BBIBOLY O TOM, YTO 00€ KOMITAHMHU JOJIKHBI COJIMIAPHO OTBEYATh 3a MPU-

0 Cm.: Eeopos H.JI. Ykas3. cou.; Ipaxcoanckoe npaso: yue6. ¢ 3m. T. 1. 7-e u30. / nood pea. 10.K. Toacmoeo. M., 2009.
C. 657—659 (agmop enasvt — H.JI. Eeopos).

3 Ipaxcdanckoe npaso: yueo. T. 1,/ nod peo. F0.K. Toacmoeo. C. 656.

32 Cm. mam xce.
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YUHEHHBIA BPEN, XOTS B MOCICAYIONINX pacdyeTax MeXIy HUMU HYKHO y4eCThb, YTO B
JEMCTBUSIX TOPOXHOM KOMIIAHMM OTCYTCTBYeT BUHAY. OTCYTCTBME BUHBI, O€3yCIIOB-
HO, He BBI3bIBaeT cOMHeHM. OMHAKO OCHOBHOE 3HAUYC€HUE, Ha Halll B3IJIAI, UMEET TO,
YTO B MOBEACHUU JOPOXHOM KOMITAHUM OTCYTCTBYET OPYTOi BakKHEUIIEH KOMITOHEHT
TrpaXITaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH — IIPOTUBOITPAaBHOCTH. OUEBUIHO, YTO B
JAHHOM CUTyalluy NOPOXHAas KOMITaHUS He Hapylliujia HUKaKUX MpaBUI MPOBEeAeHUS
PEMOHTHBIX paboT, a IPUYMHEHNE Bpeaa IMPOU30IILIO0 B pe3yIbTaTe TOrO, YTO YCIOBUS
JUTSL 3TOTO OBUTM CO3[aHBbl HEMTPABOMEPHBIMU ACUCTBUSIMUA CTPOUTETbHOW KOMITAHUM.
Ho ecim HeT IpOTUBOIIPaBHOTO ITOBEACHUS, TO HE MOXKET OBITh M FOPUANICCKI 3HAUM -
MO MPUIMHHOM cBSA3U. MHBIMU CITOBaMHU, aBTOP CBOMM K€ IIPUMEPOM JEMOHCTPHUPYET
U3BbSHBI COOCTBEHHOM TTO3UIINH.

IIpennaraemoe pellieHUe BCTYMAET B IOTMYECKOE IIPOTUBOPEYUE C €lle OMHUM IIPUMe-
poM, Kotopkrii paccmatpuBaeT H.J. Eropos. ITocTaBmmK IepeacT MOKYIIATENIIO He-
KauyeCTBEHHYIO CTalb, a TTOKYIIaTellb, He IIPOBEPUB €€, IMyCKaeT B IIPOU3BOICTBO U I10-
JlyJaeT NapTHuio OpakoBaHHOM Mponykinu. Kazanoch Obl, Clieayst JIOTHKE TTPEIbIIYIIEero
MpYMepa, Mbl TOJDKHBI IPU3HATh, YTO 00€ CTOPOHBI CBOMMMU ACHCTBUSAMU MPUYMHUIN
yiepO, KOTOPbIi BCISACTBAE BUHBI KPEAUTOPA MOMIEKUT COOTBETCTBYIOLIEMY YMEHb-
meHuio (ct. 404 'K P®). Ognako H.JI. EropoB gemaer nHOI BBIBOM: ITOCTABIINK BO-
o0llle He OTBeYyaeT 3a YOBITKU IOKYIMAaTessl, ITOCKOJAbKY €IMHCTBEHHOM MX MPUYMHOM
SIBJISIETCSI HEIIPaBOMEPHOE NoBeeHue nocieaHero’. Takum o6pa3oM, B CXOXKUX CUTya-
LIMSIX Ha TTOYBE OJTHOM M TOM K& TEOPUM aBTOP MPUXOIUT K COBEPIICHHO MTPOTHUBOIIO-
JIOXKHBIM BBEIBOZAM, YTO BBI3BIBAET ellle 0OJIbIe COMHEHUI B 3¢ (EKTUBHOCTH Tpeia-
raeMoro UM Ioaxoa.

[Torpobyem moaBecTH MPOMeEXyTOUHBbIe UTOrM. CpaBHUTEIBHO-TIPABOBOE MCCIIEN0Ba-
HUE TTIOKa3bIBaeT, YTO HU B OJHOM U3 HamboJjiee pa3BUTHIX ITPABOTIOPSIKOB, a TakKKe Ha
MEXIYHapOIHOM YPOBHE He BhIPAa0OTaHbl YHUBEPCAIbHbIE KPUTEPUHU BBISIBJICHUS I0PU-
IUYECKU 3HAYMMOW MPUYMHHON CBsI3M. bosee Toro, nmpakTuyecku Be3ne MPUCYTCTBYET
BBICOKASI IOJIST CYAEMCKOTO YCMOTPEHHUS B PACCMOTPEHHMH BOIIPOCOB IMPUIMHHON CBSI3H.
CoOOTBETCTBEHHO, OCHOBHASI 3a/1a4a, KOTOPYIO CTaBSIT Mepell CO0O0I IMpaBOPUMEHUTEIH,
3aKJII09AECTCSI B TOM, YTOOBI HAWTH CITpaBeUTMBOE U pa3yMHOE pellleHUe TIPY pacIipeie-
JIEHWU TIOCJIENCTBUI HApyIIEHMS TOTOBOPa, KOTOPOE, C OMHOM CTOPOHBI, HE JOITyCcKa-
€T HeOOOCHOBAHHOI'O OCBOOOXKIEHMSI WJIM CHVKEHUSI OTBETCTBEHHOCTH HAapYIIUTEs,
a C IPpyroil — MpernsTCTBYeT CBEPXBO3MEIICHUIO Ha CTOPOHE MOoTepreniero. st Bbl-
TIOJIHEHMSI 3TOM 3a1a4M MCTIOJIB3YIOTCS pa3InyHble MeToabl. Hanbonee yHuBepcaabHBIM
¥ OIIPEICIICHHBIM SIBJIICTCSI KOHIICTIIIMS HEOOXOIMMOTO 1 IOCTATOIHOTO YCIOBUS, TIPH-
MeHsieMasi B COYCTaHWUM C APYTMMHU PACIPOCTPAHCHHBIMHA KPUTEPUSIMU OTPaHNICHUS
JIOTOBOPHOM OTBETCTBEHHOCTH (IIPEABUINMOCTD YOBITKOB, MEPhI, IPUHSITHIC KPEINUTO-
POM JUTSI X YMEHbIIIeHUsI, 1 TIp.). IMEeHHO 3Ta MeTonmnKa MO3BOJISIET JOOUTHCS pellle-
HUI, MOJYYMBIIMX HAMOOJIBIIYIO MOANEPKKY B IPABOBOM COOOIIIECTRBE.

HackosnbKo 3TOT MOAX0 aKTyalleH I pOCCUICKOTOo MPaBOBOro nojisg? CMOTps Ha Beln
peasbHO, cleAyeT MpU3HaTh, YTO HalllM JOKTPUHA W MPaKTUKa elle BeCbMa AaJIeKU OT
ero npumeHeHus. Bo-nepBeix, B 'K P® Her kpuTepus MpenBUIUMOCTH YOBITKOB M,
K COXaJIEHUI0, 32aKOHOJATeJIb OTKA3aJCsl OT €ro BBEACHUSI, ECIU CYAUTh MO OMYyOJIUKO-

3 Cm. mam xce. C. 657.

3 Cm. mam xce. C. 656.
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BaHHOMY ITPOEKTY U3MEHEHM, BHOCMMBIX B miaBy 25 'K P®d. Bo-Brophix, nmpakTnka
npumeHeHus cr. 404 'K P®, npeaycMmarpuBalolieil CHIKeHIE YOBITKOB B Cllyyae He-
MIPUHSTUS KPEIUTOPOM MEP IO UX YMEHBIIICHUIO, CBUACTEILCTBYET O TOM, UYTO 3TOT KPU-
TEepUii KpaifHe He3HAYUTEIbHO MCIIOIb3YETCSI IPUCAUKIMOHHBIMU opraHamu. Cymeo-
HbIE aKThl, COIEPKAIIMe OTCHUIKY K 3TOI HOpMe, MPeaeIbHO JallMIapHO XapaKTepU3yIoT
MoBeJeHNEe KPEeAUTOpa U CTENeHb €ro BIUSIHUS Ha pa3Mmep YOBITKOB. Takum oOpa3oM,
yKa3aHHbII BbIllle KOMOMHUPOBAHHBII MOAXO/ €1Ie TOJBKO MPEACTOUT BHEAPSITH B POC-
CHUICKYIO TPaBONIPUMEHUTEIbHYIO MMPAKTUKY BKYII€ C COOTBETCTBYIOIIMMU U3MEHEHUSI -
MM 3aKOHOJATEIbCTBA.

anI"-II/IHHO-CneACTBeHHbIe pPsAbl

Kak ykasbIBajioch Bblllie, HAXOOJbIIIKE CIOXKHOCTU MPEACTaB/sIeT YCTAHOBACHUE MPU-
YMHHO-CJIEACTBEHHOM CBSI3M B TEX CJIy4yasiX, KOrma YObBITKM TaK WJIM MHAaYe 00YCIOBIEHBI
HECKOJbKUMU MPUYUHAMU. DTO TpeOYeT OLIEHKU TOT0, KaKylo poJib Chirpajia Kaxmasi u3
3TUX TMPUYMH, TIPUHATHUS PEUICHUSI O TOM, MOUIEXKAT JIM YOBITKM BO3MEIICHUIO U €CITU
Jla, TO B KaKkoM o0beMe. Hanbosee 1MCKyCCMOHHBIMU SIBJISTIOTCS CJIEMYIOIINE CUTYallNN:
1) HEeCKOJIbKO CaMOIOCTATOYHBIX MPUYMH; 2) (GaKTHMUecKue U MOTeHIMAIbHbIE MpH-
YuHBI; 3) Tiepecekaronecst MpUIMHHO-CISICTBEHHbIE psiibl. PaccMoTpuM monpobOHee
KaXxIyto U3 HUX.

Heckonbko camogocTaTto4HbIX NMPUYUH

O HaJIMYUM HECKOJBbKUX CAMOJOCTATOYHBIX MPUUYMH Mbl TOBOPUM, KOTHA YOBITKH 00Y-
CJIOBJIEHbI HECKOJIBKMMM OOCTOSITENBLCTBAMMU, KAXKII0€ U3 KOTOPBIX HAXOAUTCS B Mapal-
JIeJIbHBIX MPUUYMHHO-CJEACTBEHHBIX psfgax. [lpowsuiiocTpupyeM 3TO Ha CleaylolleM
npumMepe. ['eHepanbHbIN MOAPSAUMK 3aKa3asl y ABYX HE3aBUCUMBIX APYT OT Apyra cyb-
MNOAPSTYNKOB YHUKAJbHBIE KOHCTPYKIUU, KaXAasi U3 KOTOPBIX OIMHAKOBO HEOOX0AUMa
IUIST BBITIOJTHEHUSI TOTOBOPA CTPOUTENIFHOTO Toapsina. O6a cyormoapsimanKa HapyIuian
CBOM 00s13aTesIbCTBA. B pe3ysbrare 3TOro reHepajbHbli NOAPSAYMK MPOCPOUNIT BBITION -
HEHUe paboT U BbIHYXIEH ObLI BBIILJIATUTh 3aKa34YMKY CYLIECTBEHHYIO HEYyCTOlKY. Bo-
MPOC 3aKJI0YAETCSI B TOM, C KOTO U3 CYONOAPSITYMKOB OH MOXET B3bICKaTb CYMMY BblI-
IUIAYEHHOI HEYCTOMKHU B KaUeCTBE YOBITKOB.

PenreHue ocoxXHsIeTCS TEM, YTO KaXIbIi M3 CyOITOAPSIMIMKOB MOXET CChIJIaThCs Ha TO,
YTO €ro MPOCPOYKa He TIOBJIUSIIA HAa BO3SHUKHOBEHUE YOBITKOB. [IeliCTBUTEILHO, naxe
€CJIY ObI OIVH M3 HUX HaJlJIeXXal[M 00pa3oM MCITOTHUJI CBOE 00513aTeIbCTBO, BCIIEICTBIE
HapyIIEeHWS IPYTOTro CyOIoApsImInKa reHepaTbHBIN MTOAPSIINK BCe PABHO OKA3aJICs Obl
B TIPOCPOYKE U BIHYXIIEH ObUT OBl yTUIATUTH HEYCTOWKY. OUeBUIHO, YTO OCBOOOXICHE
000X CYyOTIOAPSITINKOB OT OTBETCTBEHHOCTH OBIJIO OBI SIBHO HECTIPABEJIUBBIM.

OTTaNKMBasCh OT KOHLEMIUNA HEOOX0AMMOTO U JOCTATOYHOIO YCIOBMS, MbI Ha MEPBBIi

B3IVISII BIIaJiaeM B IPYTYIO KPaHOCTb: KaXblii U3 CyOTIOAPSTUUKOB TOJKEH KOMITEHCH-

poBaTh YOBITKU reHEPaIbLHOro noapsauynka. OQHaKO 3TO MOXKET IIPUBECTU K HEOCHOBA-
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TeJIbHOMY OOOTAIIICHUIO, €CJIM TeHEPATbHBIN TTOIPSTIMK B3BIIIET CyMMY YOBITKOB B TTOJI-
HOM 00BbeMe C KaXKIOT0 U3 CYOIIOIPSTINKOB.

B nurepatype mpenjaraeTcs B IMOAOOHBIX CUTYalUsIX MPEIOCTAaBUTh KPEOUTOPY IIPaBO
B3BICKATh YOBITKHU B ITIOJIHOM 00BbEME I10 CBOEMY BBIOOPY C J1H000r0 U3 CyOIOAPSIIYMKOB™,
WHbIMU cioBaMU, HAPYLIMTEIU TOKHBI COJTMAAPHO OTBEYATh Mepe MOTEPIEBIIMM.

Taxkoii monxom, 6e3yCI0BHO, BBITOIEH IJI1 KPEAUTOPA, OMHAKO €T0 TPYIHO Ha3BaTh CIIpa-
BEUTMBBIM TSI JOJIXKHUKOB. VX HapylieHUs SIBJISIIOTCS 3BEHbSIMU TTapalIeJIbHbIX, HE3a-
BUCUMBIX APYT OT Apyra MPUINHHO-CIEACTBEHHBIX psifoB. O0IlIee OCHOBaHUE BO3HUK-
HOBEHUS 00513aTeIbCTB, XapaKTepHOE ISl COJMAAPHON JOTOBOPHON OTBETCTBEHHOCTH
(ct. 322 TK P®), orcyrcTByer. JdeiicTBuUs CyONOAPSIAYMKOB HE MOTYT paccMaTpUBAThCS
1 B KauecTBe coBMecTHOro npuunHeHust (ct. 1080 'K P®d), n6o 31ech Kak MUHUMYM HET
coemecmHocmy ACUCTBUN HAPYIIUTENEH, KOTOpasl CIYyKUT KBATU(UITUPYIOIIUM TIPH-
3HAKOM COMPUYMHEHUSS.

Bosnee Toro, mo3Bosisiss KpeAUTOPY MO CBOEMY BBIOOPY B3bICKATh YOBITKU B MOJHOM OOb-
€Me C OJHOIO U3 MOJDKHMKOB, MBI TIepepacipenessieM PUCKM HerIaTekecIoCOOHOCTU
TMOJDKHUKOB. M3HAUaIbHO 3TU PUCKY B OTHOIIIEHUU OOOMX TODKHMKOB HECET KPEIUTOP.
ITocne Toro kak oauH U3 CyOnoapsSIIYUKOB B MOJJHOM 00beMe KOMIIEHCUPYET YOBITKU, Ha
HEero MepeieT pucK HerIaTekecrocoOHOCTU BTOPOTo CyormoapsmInuKa (a2 UMEHHO PUCK
HEUCIIOJTHEHUsI PErpecCHOro o0s3aTeNIbcTBa). OMHAKO M3HAYATBHO CYOIIOAPSIMUMKY 3a-
K/Ito4aId He3aBUCHUMBbIE IPYT OT Apyra KOHTPaKThl M HE BbIpaxkajld HaMEepeHUe NMPUHU-
MaTh Ha ce0s1 pUCKU, BBIXOISIIME 3a UX Mpeaesibl. Kakoe xe pelieHue 0yneT 6osee crpa-
BeIUTUBBIM?

Ha Haiu B3m1si, B 3HAUUTEIHHO OOJIbILIEN CTENTEHU JAHHOM CUTYaLlUX COOTBETCTBYET Me-
XaHM3M JI0JIEBOM OTBETCTBEHHOCTH C PABEHCTBOM J0JIEH KaXKIOTO U3 CYyOITOAPSTYMKOB.
Bo-TiepBhIX, OH MPETATCTBYET MOIYIEHHIO KPEIUTOPOM CBEPXBO3MEIIEHHUsSI. BO-BTOPHIX,
OH TIPUBOAMT K TOMY K€ PE3YJIBTATy, YTO ¥ MEXAaHU3M CONMIAPHON OTBETCTBEHHOCTH
C TIOCJIEAYIOLIMM B3bICKAHUEM B PETPECCHOM ITOpsIKe (B KOHIIE KOHILIOB Ha KaXI0ro U3
CYOIOAPSIAYMKOB TIPUIAETCS JIMILID TOJOBUHA YOBITKOB). B-TpeTbux, OH He MEHSET CU-
CTeMY pacIIpeeNieHrsI PUCKOB B IMapaljIeIbHBIX OTHOIIEHUSX TI0 TOTOBOPAaM CyOTIONpsI-
na. Hu onyH 13 JOJDKHUKOB He MPUHUMAET Ha ce0s pUCKU, CBI3aHHBIE C IPYTUM JTOJIK-
HUKOM, a [IJIs1 KPeAUTOPa He BO3HMKAET HUKAKUX HOBBIX PUCKOB 110 CPAaBHEHUIO C TEMH,
YTO OH IPUHUMaJT Ha ce0sl N3HaYaIbHO? .

Taxkum 006pa3oM, B CUTYalLIMY C HAIMYMEM HECKOJIBKMX CAMOAOCTATOYHBIX IPUYMH OIITH-
MaJIbHBIM pellleHneM OyIeT pacIipeaesieHne YOBITKOB MEXIY HapyIIUTEISIMA B paBHBIX
JIOJISIX.

» Cm.: Saidov D. Op. cit. P. 84.
36 Cm., Hanp.: d6noukoe T.M. Vka3. cou. C. 58.

37 3dece moxcHO 603pazume, umo ecau Kpedumop Moxcem 63biCKamy ¢ Kanc002o u3 00NNCHUKO8 MOAbKO HOAOBUHY
YObIMK08, MO OH PUCKYem He 83blCKamb 0py2yr NoA0GUHY ¢ 0pyeo2o doaxcHuka. OOHaKko ecau omopocums cheyugu-
Ky 00cyxcdaemoil cumyayuu u npedcmagums cebe 00biuHoe HapyuleHue eOUHUMHO20 0ANCHUKA, MO Kpedumop He-
cem pUck Hego3MONCHOCMU 83bICKAMb NOAHYIO CyMMY YObimko8. Takum 06pazom, 001e6das OMeemcmeeHHOCMb 0ace
CONPANCEHA ¢ ONPeOeNeHHbIMU NPEUMYUeCMEamu 0451 Kpeoumopa, no3eoasis pacnpeoeiums pUcKi 8 pasHoll mepe

Mencoy 00AHCHUKAMU.
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MoTteHuWanbHbIE MPUYNHDbI

[NoteH1nanbHbIe TPUYMHBI OLIEHWBAIOTCS B CUTYallUsiX, KOrJa HE3aBUCHMMO OT TOTO,
OBLT TX HapylIeH MOTOBOP, YOBITKA KPEOUTOpa BCE PAaBHO BO3HUKIM Obl B pe3ysbTare
JIPYTUX OOCTOSITENbCTB. VIHBIMM CIOBaMU, HapyllIeHUE TOTOBOPA HE UTPAET OTpenessi-
IollEN PO B BOBHUKHOBeHUM YObITKOB. [IpuBenem npumep. [lokynaTenb 3aka3biBa-
€T y TIOCTaBIIMKOB MaTepualibl, HEOOXOAUMBIE eMY JUISl U3TOTOBJICHUSI 000PYIOBAHMUSI.
[Tpy 5TOM TEXHOIOTKs U3TOTOBJIEHUA O0OPYNOBAHUSA MIPETIONAraeT, YTO CHavaa Io-
Kymnareib oOpabaThiBaeT MaTepual, MOJYYeHHbI OT OJHOTO IMOCTaBIIMKA, a MOTOM
WCIIOJIb3YEeT MaTepuall, MOJYYEHHBbIH OT ApYyroro nocrabliuka. [lepBblid mocTaBLLKK
JIOTTYCKaeT MPOCPOYKY B MOCTAaBKE MaTepuasa, BCIAENCTBUE YEro MOoKyIareiab He B CO-
CTOSTHMM B CPOK 3aBEPUIUTh PpabOThI M0 U3TOTOBIEHUIO 000pynoBaHus. OQHAaKO Korna
MOKynarejb NPeAbsBIsSET NMEPBOMY IMOCTaBIIMKY TPeOOBaHME O KOMIIEHCALIUM YOBIT-
KOB, TOT BO3paxkaeT MPOTUB 3TOT0, CChIIASICh HA TO, YTO BTOPOI MOCTABIIUK TakXKe HE
CMOT OBbI ITOCTaBUTh MaTepual BOBPEMsI, T.€. 3TU YOBITKM BCE PABHO BO3HUKJIIU OBl B pe-
3yJIbTaTe HAPYILIEHUS JOTOBOPA BTOPBIM MOCTAaBLIUKOM. HBIMU CI0BaMU, Mbl JOJIXKHBI
OLIEHUTb, MOXHO JIM BCJIEACTBUE MOTEHUMAIBbHOTO HAPYLIEHUSI BTOPOTO MOCTABIIUKA
OCBOOOINTH OT OTBETCTBEHHOCTH MEPBOTO. «Buf for» TeCT, a TakKe KOHLIETIUSI HEO0X0-
JMMOTO YCIIOBUSI, HAMOOJIee YacTO UCTIOJIb3yeMbIe B TAKUX CITydasix, BpoJe Obl MTPUBOASIT
Hac K yTBEPIUTEIbHOMY OTBETY. JleICTBUTENBbHO, 1axe €CTu Obl MEPBHII MOCTABIINK HE
JOTIYCTHJI TIPOCPOYKY, YOBITKM BCE PaBHO BO3HUKIU Obl. OMHAKO MPU 3TOM MBI MpU-
XOIUM K TapagoKCcaIbHOMY pe3yJibTaTy: BTOPOro MOCTAaBIIMKA TOXE HeJb3s MPUBJEYb
K OTBETCTBEHHOCTM, TaK KaK OH He JOMYyCTUJ (PaKTUUYECKOro HapylIeHMsl AOroBopa.
Benp ero HapyieHue JWIIb MPEANIONaraeTcsi, OHO MPEACTaBIsIeT cOO0W MOTEHINATb-
HYIO TIPUYUHY YOBITKOB. O4eBUIHO, YTO Takasl cUTyalus HemomycTuMma. Ilompobyem
npuMeHuTh NESS TecT. ABisieTcs in HapyllleHre MePBOro MocTaBlIMKa HEOOXOIMMOM
1 JOCTaTOYHOU MPUYMHOI BOBHUKHOBEHMS YOBITKOB mokymnarens? Ha. HezaBucumo ot
JEVCTBUIA BTOPOTO MOCTAaBIIMKA, HAPYIIIEHUS TEPBOTO MOCTaBIIMKA ObLIO ObI 1OCTATOY-
HO, YTOOBI TTOBJIEYb YOBITKM NOKyMaressi. KpoMe Toro, mocKoJibKy B OTCYTCTBME UCTION -
HEHMS MIePBOTO MOCTABIIMKA ITPOCPOYKA BTOPOTO AaXe HE HACTYIUJIA, Mbl UMEEM JIEJI0
BCEro C OMHOU MPUYMHOM, HATMYME KOTOPOI 00YCIOBUIO YOBITKM. 3HAUUT, HApYLIEHUE
TEepBOTO MOCTABIIMKA SIBJISETCI KaK HEOOXOIMMOM, TaK U JOCTATOYHOU MPUYNHOMA.

Oco0ble CTOKHOCTY BO3HUKAIOT B TE€X CIIy4asiX, KOraa yOBITKM TaK WM MHaYe 00YCIIOB-
JIEHBI HE CTOJIbKO HapyllIeHWEM JA0roBOpa, a KAKUM-TO BHEIIHUM 00BbEKTUBHBIM 00CTO-
sareabcTBOM. Hampumep, mpoaaBel] HEIBUKMMOCTH JOITyCKaeT MPOCPOUKY B Iepenaye
ToBapa. B mepuon aToit mpocpoyku 00beKT HEABMKMMOCTU pa3pylllaeTcs B pe3y/ibTaTe
3eMJICTPSICEHMS, T.€. HACTYIAET CIydaiiHasi HEBO3MOXKHOCTh MCIIOJIHEHMS 00sI3aTelIb-
cTBa. HecMOTpst Ha TO, YTO PUCK YOBITKOB OT CIIy4ailHOM HEBO3MOXHOCTU MCIIOJHEHUS
00s13aTe/IbCTBA B IIEPUOJ IIPOCPOYKH BO3JIaracTcs Ha TOJDKHUKA, 0YEBUIHO, YTO YOBITKU
KPeIUTOpa BOZHUKIIM OBl 1axKe B TOM ClIy4ae, €CJIM Obl 00bEKT HEABUXKMMOCTU ObLI ITepe-
JaH B cpOK. MOXHO 1M 0CBOOOIUTH MPOJABIAa OT OTBETCTBEHHOCTU? YOBITKM Y Kpeau-
TOpa BO3HUKIIUA 13-3a TOTO, YTO OH HE TOJIYYI UCIIOTHEHHE OT TOJKHMKA. [{ocTaTouHO
JIX 3TOTO JJISI TOTO, YTOOBI IPU3HATh, YTO MEXIY HapyIIEeHUEM TOroBopa U yOBITKAMU
KpeauTopa MMeeTCs I0pUANYECKU 3HaUMMask TpUIMHHas ¢Bs13b? OIHU U3 HauboJiee aB-
TOPUTETHBIX MCClIenoBaTes e MpobaeMaTUKU MPpUIMHHOM cBsi3u X. XapT u T. OHope oT-
MEUaIOT, YTO HAPYIIUTEITh He TOKEH BO3MEIIATh YOBITKY, €CJT OHU BOSHHUKITH B PE3YJTb-

TaTe OIeUCTBUSI TaKUX O6CTO$[T€J'[I)CTB, BEPOATHOCTD BJIMAHUA KOTOPLIX HE YBECJIMYNIIACh
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BCJIencTBUE HapyleHus®. MeHHO Takasi CUTyallMsl MMejla MEeCTO B HallleM IpUMepe.
Haxe eciu 6B TPOCPOUYKHU HE ObUIO, YOBITKM KPeIUTOPa BCE PaBHO BO3HUKIIU Obl. Eciu
OBl HE POU3O0IILIO 3eMJIETPSICEHHE, aXe MPU HATUYUU MPOCPOUKU KPEAUTOP, BEPOSIT-
Hee BCEero, He MoHeC Obl YOBITKU B pa3Mepe MOJHOKM CTOMMOCTU ITOruoIIeit HeIBUXUMO-
ctu. [Ipumensts NESS Tect, MBI IOJDKHBI TIPU3HATD, YTO MIPOCPOIKA HE SABJISCTCS HU He-
00X0IMMOI1, HU TeM 0oJiee JOCTAaTOYHOI MPUYMHON BOSHUKHOBEHHSI YOBITKOB. 3HAUUT,
€CTb OCHOBAHUS 111 OCBOOOXIEHUS JOJDKHUKA OT 00SI3aHHOCTU BO3MELIEHUS YOBITKOB
B pa3Mepe MOJTHOM CTOMMOCTH TIOTUOIIIETO TIpeaMeTa 00s13aTeNIbCTBa, €CTM OH JOKaXeT
X Hen30exHOoCTb. OZHAKO 3TO pellleHUe He cielyeT adconoTu3npoBath. Kpeautopy
TOJKHA OBITh TIPEIOCTaBIeHa BO3MOXHOCTD JOKA3bIBaTh 00OpaTHOE, a8 UMEHHO YTO IpHU
OTCYTCTBUM IIPOCPOIKH OH CMOT OBI IIPUHSITH MEPHI 10 IIPEIOTBPAICHIIO YOBITKOB (Ha-
MpUMEp, CTaB COOCTBEHHUKOM, 3aCTPAaXOBaTh HEABMKUMOCTD M TTOJTYYUTh BO3MELIEHUE
€e CTOMMOCTH ).

Mepecekalowwmecs NPUHNHHO-CNIEACTBEHHbIE PSAAbI

IlepecedyeHre TIPUYMHHO-CIEICTBEHHBIX PSIOB BO3HUKAET, KOTJA ITOCIE HaPYIICHUS
JIOTOBOpA TIOSBISIETCS €1lle OMHO IOPUANIECKU 3HAYMMOE 00CTOSITEILCTBO, KOTOPOE KaK
OBI pa3phIBacT MPUIMHHYIO CBSI3b MEXIY HapyIIeHHEeM IOroBopa M yobITKamMu. CooT-
BETCTBEHHO, B JAHHOW CUTyalliM HEOOXOOWMO pEIIUTh, COXPaHWIACh IOPUINYECKU
3HaYMMas MIPUUMHHAS CBSI3b MEXIY HApyIIIEHUEM TOTOBOPAa 1 YOBITKAMU WJIM OHA cTaja
IOPUANIECKY 0e3pa3IMIHON B pe3yIbTaTe BO3ICHCTBHS IIOCTOPOHHEH ITpInHEL. Yarre
BCeTo ITofo0OHasT MmpobiieMa BO3HUKAET B CITydyasX, KOrga Ha BO3HUKHOBEHUE YOBITKOB
MOTJIM TOBJIUSATH ACHCTBUS TPETHUX JIUIL WJIM CAaMOT0 KpeauTopa.

B xauecTBe npuMepa BIUSIHUS TPETHUX JIUIL pACCMOTPUM clienyrolnnii Kasyc. [Iponasenr
JOMYCTWI MPOCPOYKY B OTIPY3KE TOBapa M BBIHYXKIEH ObLI OTIIPABUTh €0 Ha APYroM
cyaHe. B myTu ciiegoBaHus 3TO CyAHO OBUIO 3aXBa4e€HO IMUMPAaTaMK U TPY3 ObLI YTpadeH.
To cynHO, Ha KOTOPOM Ipy3 IOJDKEH ObUI OBITh OTIIPaBJIeH, 0JAronoJyYHO ITOCTHUIJIO
IyHKTa Ha3HayeHus. byaeT jim nmpogaBell OTBeYaTh 3a YOBITKY, IIOHECEHHbIE ITOKYIIaTe-
JIEM BCJIEACTBUE HEMOIYyYeHUs ToBapa?

Pemienme 3aBUCUT OT OTBETa Ha APYTOI BOIIPOC: CYIIIECTBYET JIM IOPUINICCKY 3HAUMMAsT
MIPUYMHHAS CBSI3b MEXIY ITPOCPOUYKOI M YOBITKAMM TTOKymaresisg? [IpuMeHsIsa B JaHHOMN
cUTyauum «but for» TeCT, Mbl TOJDKHBI IPU3HATh, UTO 0€3 MPOCPOYKM YOBITKM MOKyTIa-
TeJIsT He BOSHMKIIM Obl. CiiemoBaTeslbHO, IIPOIaBel] JOJDKEH HECTH OTBETCTBEHHOCTD 3a
yobiTkH. NESS TecT NpuBOAUT Hac K MHOMY BbiBoay. IIpocpoyka XOTb U SIBJISIETCS He-
00XOIUMBIM YCJIOBUEM JIJISI BOSHUKHOBEHUSI YOBITKOB, HO SIBHO HEIOCTaTOYHA caMa I1o
cebe 1T JOCTIDKEHMST TAaKOTO pe3yibTaTa (ecii OBl CYTHO He OBIJIO 3aXBa4eHO, TOBApP
mpocTo ObLI ObI HocTaBjieH Mo3xe). [Ipu TakoMm moaxozae rpoaaBell J0JKeH ObITh OCBO-
00XJIeH OT OTBETCTBEHHOCTHU. Kakoii e 13 3TUX BapuaHTOB MPeanouTUTeIbHee?

38 Cm.: Hart H.L.A., Honore T. Op. cit. P. 290.

¥ Cnedyem ommemumy, 4mo poccuiickoe npago bonee KamezopuHoO 8 SMOM 60nPOCe U 8031a2aem Ha O0ANCHUKA Oe3-

YCA0BHYIO 0053AHHOCMb 803MEWeHUS YObIMKO08, B03HUKUUX 8 Pe3YAbMame CAY4aiHOU He803MONCHOCIU UCHOAHEHUS!

6 nepuod npocpouru doaxchuka (n. 1 cm. 405 I'K P®). B ces3u ¢ uznoxiceHHbIM biute 3mom nooxoo de lege fefenda
1enecoobpasHo cKoppeKmuposams.
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B muteparype m mpaBONPUMEHUTEILHOM MTPAKTUKE B MNOMOTHEHUE K YIIOMSIHYTBIM Me-
TOAWKAM TMpeajiaraeTcsl YYuThbiBaTh MPEABUAUMOCTh YOBITKOB. A UMEHHO — TpoaaBel]
JIOJDKEH OTBEYaTh 3a YOBITKU JIMIIb B TOM CJIy4yae, €M OH IMpeaBUIST UK JOIKEH ObLI
MpeABUIETh YTPaTy TOBapa BcleAcTBUe Ipocpoukn®’. OueBUIHO, YTO B paccMaTpuBae-
MOW CUTyallMy TpoJaBell He TIPEeABUAET U He NOJKEH ObLT MPEABUAETh, YTO B MEPUOL
IIPOCPOYKH CYITHO OYIeT 3aXBaueHO, IIO3TOMY OT OTBETCTBEHHOCTH OH OCBOOOKIAeTCs.
To ectb «but for» TECT B COYETAHUU C KPUTEPUEM TNPEABUAMMOCTHY MO3BOJISIET MPUNTH K
TeM ke pe3yabTataM, yto U NESS tect. TakuM 06pa3oM Ipy 000MX TTOAX0IaX MBI IeJlaeM
BBIBOJ, O TOM, UTO B CBSI3U C AEHUCTBUSIMU TPETHUX JIML OTBETCTBEHHOCTh MPOJaBla MUC-
KJTIO9aeTCs.

3amava yCJIOXHSIETCS B CUTyalldH, KOTJa y»K€ B MOMEHT 3aKJIIOUCHUSI JOTOBOpa OBLIO
OYEBHIHO, UTO IPOCPOYKA CITOCOOHA IMMPUBECTU K YOBITKAM TTOKyITaTesst. Hampumep, mo-
TOBOD IMOCTAaBKM 3aKJIouaeTcss Ha (hoHEe 00OCTPEeHUS MEXIYHAPOIHOI CUTYyaIlMU, KOTaa
o0cyXmaeTcs BBeleHMEe CAHKIIMIT B OTHOIIICHUH psia JIMII, CPead KOTOPBIX MOXET OKa-
3aThCs KoMnaHus nmokynatens. Eciau npomasel gomyckaeT Mpocpouky, B IEPUOL KOTO-
pOil IpUHUMAETCs pellieHre O BBEACHUHU CAHKIUIA, «but for> TECT B COYETAHUU C KPUTE-
pUeM MPpeABUIMMOCTH MTO3BOJMUT BO3JOXUTh Ha MTPOIaBIa OTBETCTBEHHOCTD 34 YOBITKU
rokynatesss. NESS TecT IpUBOAUT K aHAJIOTUIHOMY pe3y/IbTaTy, TaK KaK IPOCpPOIKa
TpoaaBIia IIPOMN30IIIIA B TEX YCIOBUSX, KOTAA IIPU HATMIUY O0BEKTUBHEIX (DAKTOPOB e
OBLIO TOCTATOYHO TSI BOSBHUKHOBEHMS YOBITKOB ITOKYITATEIS.

BiusiHue camMoro KpeauTopa Ha BOZHUKHOBEHME YOBITKOB MOXET BBIPAaXKaThCsl B TOM,
YTO €T0 ITOBEICHME CITOCOOCTBOBAJIO BOZHUKHOBEHHIO YOBITKOB, MX YBEJTUMUCHUIO VTN
BOOOIIIE MTOCTYXUJIO TEM OOCTOSITEILCTBOM, KOTOPOE ChITPaJIO PEIIAIOIIYIO POJIb B BO3-
HUKHOBEHUHM YOBITKOB. QUEeBUIHO, YTO B CTOJIb PA3HBIX CUTYALIMSIX PELIEHMS O KOMIIEH-
CalMy yOBITKOB TAKXe TOJKHBI Pa3INyaThCs.

B poccuiickoM mpaBe IMoBeleHUE KpeauTopa Kak MpUYMHa YOBITKOB YIIOMUHAETCS B
cT. 404 TK P® (BunHa xkpenutopa). [Ipumensiss NESS tect u «but for» TeCT, MBI IPUAEM
K BBIBOAY, 4TO JEMCTBUS KaK MOJDKHWKA, TaK W KPEOUTOpa SBIISIOTCS HEOOXOTUMBIMU
YCJIOBUSIMU BO3HMKHOBEHHUsI YOBITKOB. B Takoil CHUTyallMy KOPPEKTHBIM pelleHueM
ObL10 OBl pacnpeneeHre yObITKOB MEXIY NOJKHUKOM U KpeauTopoM. OCHOBHasI CJTOXK-
HOCTb 3/I€Ch 3aKJII0YaeTCsl B BbIOOpE ONTMMAJIbHOIO KpUTepusl pacmipeneneHusi. Poc-
CHIICKOE TIpaBO B TaKUX CIy4asX OpUEHTHUpYeTcs Ha (opMy BHHBEI KaXXIOH U3 CTOPOH
(ymbicen, Tpy0ast Wiy IpocTast HEOCTOPOKHOCTD). Jlornuecku oObSICHUTh, KaK1e TOJU B
yOBITKAaX COOTBETCTBYIOT KaX 101 13 3TUX (hOpPM BUHBI (Haripumep, rnpu ymeicie — 70%,
IIpY Tpy0O0oii HeocTOpoxXHOCTU — 30% M T.11.), HEBO3MOXHO. [To3TOMY pelaolyio poJib
BHOBb OY/IET UTPaTh CYIEMCKOE YCMOTPEHUE, OMMParolileecs Ha 3ApaBblil CMBICI U He-
00XOIMMOCTh HAXOXKICHUS CITIPABEIJIMBOTO M Pa3yMHOTO pEIICHUSI.

B xomMmeHTapusix Kk PECL npenjaraercs 6ojiee MPOCTOE pellieHre — pas3nenuTh YObIT-
KU noroiaM*. OMHAaKO OHO CTOJIb Xe MPOU3BOJLHO U JIOTUYECKN HEOOBSICHUMO, KaK 1
CChIIKa Ha (hDOpMY BUHBI.

4 Cm.: Hart H.L.A., Honore T. Op. cit. P. 1658—169; Saidov D. Op. cit. P. 87—88; Monarch S.S. Co. v. Karlshamns
Oliefabriker [1949] A.C. 196.

Cwm.: The Principles of European Contract Law. Part 1: Performance, Non-performance and Remedies.
P. 205-206.
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Ceob6opgHas TpnbyHa

He 6onee onpeneneHHBbIM sIBIIsIETCS ¥ TOAXOM, McTionb3yeMbli B [Ipunuunax YHUIPYA:
cT. 7.4.7 mpenycMaTpuBaeT YMEHbBIIEHNE YOBITKOB B 3aBUCMMOCTH OT OLICHKHU ITOBEIe-
HUS KaXoii u3 ctopoH. B mpaktuke npumeHenus ct. 7.4.7 [pununnos YHUIAPYA He
CJIOXWJIMCH CKOJIBbKO-HUOYIb OIpene/ieHHbIe KPUTEPUH, TI0 KOTOPHIM MOXHO CYIUTh O
pacnpeaeaeHun YObITKOB, U €AIMHCTBEHHBIMA BbIBO, K KOTOPOMY MPUXOAST KOMMEHTa-
TOPBI, COCTOUT B TOM, YTO ONPEAEIISIOIIYIO POJIb UTPAET CYAeiCKoe yCMOTpeHue .

3aTpyaHEHUST B pacTpeesIeHUN TTOCIEACTBUI HapyIIeHUs BbI3BaHBI T€M, YTO YOBITKU
COCTaBJISIIOT Hepa3AeJbHOe LIeJ0e, TaK UTO HeJib3sl ONpeNeNnuTh, Kakas 4yacTb MpUUUHe-
Ha IeMCTBUSAMU MOJDKHUKA, a KaKash — MoBeeHrueM Kpeautopa. OqHako Tak ObIBaeT He
Bcerna. [IpuBenem nmpumep, KOTOPBI yKe pacCMaTpUBaJIM BBINIE: OCTABIIVK TepeaaeT
MPOU3BOIUTENIO CTAJTLHON MPOAYKIIMM HEKAYECTBEHHYIO CTajlb, a TIPOU3BOAUTENb, HE
MPOBEPUB €€, IyCKaeT B MMPOM3BOJICTBO M TOJIyYaeT IMapTUio OpaKOBaHHOM MTPOIYKIIH.
Ecnu 6b1 mpon3BOAUTENb MPOBEPWIT CTAIb Mepen 00padOTKOM, ero yObITKU COCTaBUIU
OBl CyMMY, KOTOPYIO OH TIOTEPSIT B pe3y/ibTaTe MPOCPOUYKHU (HATIpUMED, JOTIOTHUTETb-
HbIE pacXoJbl Ha TPUOOPETeHNE aHAJIOTUYHOTO CHIPBSI HA PBHIHKE Y IPYTOTO MOCTABIIIM -
Ka — KOHKpPETHbIE YOBITKM OT COBEPIICHUST 3aMEHSIIONIEN CETKU, YITyIIEHHYIO BBITOIY
OT CpbIBa KOHTPAKTOB Ha ITOCTaBKY TOTOBOM IMPOITYKIIMY CBOMM KOHTpareHTaM, HeyCTOM -
KU OT CPbIBa KOHTPAKTOB C KOHTpareHTamMu M T.11.). OHaKo y MPOU3BOIUTEINSI HE BO3-
HUKJIO ObI yOBITKOB B pa3Mepe CTOMMOCTY OpakoBaHHOM MpoayKiun. COOTBETCTBEHHO,
MOCTaBIIMK He OYyIEeT OTBeYaTh 3a 3TU YOBITKY, KOTOPbIE HAXOASITCS B TIPUIMHHOM CBSI3U
¢ IeyicTBUSIMU Tpou3BoauTesiss. OMHAKO 3TO He MelllaeT MPOU3BOAUTENIO B3bICKATh T
YOBITKM, KOTOPBIE Y HETO BO3HUKIIU B Pe3yJIbTaTe MPOCPOUYKU MOCTABKU ChIPbSI.

B maHHOM ci1y9ae cTereHb CyaeicKOro yCMOTPEHUS B pacpene/IieHUM IOCIeICTBUI Ha-
PYIIECHHS B IIEJIOM HIXKE, YeM B IIPEIbITYIINX, OOHAKO W 3IeCh HEJb3S €T0 ITOJTHOCTHIO
HUCKJIIOUUTH, TaK KaK Cy[bs B JIIOOOM ClIydae OLIEHUBAET, KAKOBA BEPOSATHOCTb BO3HUK-
HOBEHUS YOBITKOB TP OTCYTCTBUM IIPOTUBOIIPABHBIX NEMCTBUI KPeIUTOPa, HACKOJIBKO
KPEIUTOP MOT IIPEIOTBPATUTH YOBITKY MPOSIBJICHUEM HEOOXOIMMBIX MEP IIPEIOCTOPOXK-
HOCTH H T.II.

B 1ie1oM MBI BHOBB BO3BpalliaeMcsl K paHee chopMyJMpOBaHHOMY Te3UCY: B HECTaH-
JAPTHBIX CUTYAIUSIX, TPEOYIOIIUX y4eTa OOJIBIIOr0 KOJMYECTBA OOCTOSITEIBCTB, OTHUM
M3 KJTI0YeBBIX (haKTOPOB B paclipeneieHUH TOCIIEACTBUI HapyIIEeHHS JOTOBOpA CTaHO-
BUTCS 37PaBbIi CMBICI M XKU3HEHHBII OIBIT CYIbU, KOTOPBIN MpPeXkKIIe BCEro MpeciieayeT
1IeJIb HAliTW CIIpaBelIMBOE U cOaJIaHCUPOBAaHHOE pellieHWe, a 3HAUUT, HUKaKash METO-
QKA BBISIBJICHUS IPUYMHHO-CJIEICTBEHHOM CBSI3M HE MOXET MMETh JUIsl HeTO 3apaHee
YCTaHOBJIEHHOTO 3HAYEHMUSI.

2 Cm.: Commentary on the UNIDROIT Principles of International Commercial Contracts (PICC). P. 899—900.
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