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YACTDb 1. MexxayHapoaHoe u eBponemcKkoe npaso

ELLE PA3 K BOMNMPOCY JIETMTUMHOCTU MNMPABA HA CELLECCUIO:
OEMOKPATUYECKOE NPABO HA CAMOOINPELEJIEHUE VS
OEUEHTPAJIU3ALUA TOCYOAPCTBA?

EneHa AnekcaHapoBa’

AnHoTanusa. VIHTepechl TOCYAapCTBa BBIPAXKAlOTCS B CTPEMJIEHUM
COXPaHUTH CBOIO TEPPUTOPUATIBHYIO II€JIOCTHOCTD ¥ CYBEPEHHOCTH 3a4acTyIo
BOIIPEKM MOJUTUYECKUM U I'PakIaHCKMM IIpaBaM COOCTBEHHOTO HaceaeHMs.
[IpaBO HApOJOB Ha caMooIIpeieeHNe B hopMe Ceeccuu, ¢ OJHOI CTOPOHDI,
oTpakaeT CTereHb IeMOKPaTUYHOCTH roCyIapCTBEHHOIO
TepPUTOPUAIIBHOTO  yIpaBleHusl, C [JPYyroil CTOPOHBI, MPOBOLUPYET
OeleHTpaau3aluio  rocygapcrsa.  HeobxoaMmo  IMpoaHaJIM3UPOBATh
IIPaBOBYI0  OCHOBY  JIETUTUMHOCTM  CelecCMM B  COBPEMEHHOM

MEXIOYHapOIHOM IIpaBe.

KinroueBsbie cioBa: cegeccud, geneHTpaln3alnud, TeppuUTopMaJlbHAAd

OeJIOCTHOCTD, ITPpaBO Ha CaMOOIIpeaeJIeHne.

" Anekcannposa Enena CepreeBHa, acpaHT Kadeapsl TeOpUM roCygapcTBa ¥ MpaBa M MEKIYHAPOLHOTO
npaBa MHcTuTyTa TOCymapctBa M mpaBa TIOMEHCKOTO TOCYZapCTBEHHOTo YyHuBepcutera. E-mail:
mylenaa@mail.ru

16



ONCE AGAIN TO THE QUESTION OF LEGITIMACY OF A RIGHT TO
SECESSION: DEMOCRATIC RIGHT TO SELF-DETERMINATION VS
DECENTRALIZATION OF A STATE?

Elena Aleksandrova®

Abstract. The state interests are within the objectives for saving its
territorial integrity and sovereignty in violation of political and civil rights its
population. On the one hand, the people’s right for self-determination at the
secession form reflects the democratization level of a state territorial
management; on the other hand, it provokes the state decentralization. It is
necessary to analyze the legal basis for secession within contemporary public

international law.

Key words: secession, decentralization, territorial integrity, right to

self-determination.

Cemeccust — ¢opma peanmsanuyu IpaBa Ha caMoOOIIpezesieHue,
BBIPAKAIOIIASICS B CTPEMJIEHUM OIIpeIeIeHHO TeppUTOPUATbHON eIVHULIBI
roCyJapcTBa OTHOEJIUTBCS C I1IeJbl0 00pa30BaHMSI HOBOIO TOCYIApCTBa C
MPUCYIIMMM €My IIpu3HakKaMu. IIpaBo Ha OTAe/eHMe BbIpaskaeT BOJIIO
COIIMA/IbHOV TPYIIIIBI B CTPEMJIEHMM CO3JaTh COOCTBEHHOE TIOCYIapCTBO
(meMoKkpaTuyeckoe IpaBO), OAHAKO TMOAPBIBAET TEPPUTOPUAIbHYIO

OeJIOCTHOCTDb IroCygapCTBd, OT KOTOPOI'O OTOEJISAeTCA (,U,eLIeHTpaJII/IBaHI/IH).

* Aleksandrova Elena, Postgraduate student of the Department of Theory of State and Law and International
Law of the Institute of State and Law, Tyumen State University. E-mail: mylenaa@mail.ru
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VcTtopusi MeXXOyHApOAHBIX OTHOIIEHMII 3HaeT MHOXKEeCTBO MPUMepPOB
00pa30BaHMS TOCYIApCTB uepes celeccuio. Pacmam rocymapcTB MPOMCXOINI
KaK «eCTeCTBEHHBbIM» IIyTE€M KaK CJIeICTBMEe Kpu3uca TroCyIapCTBEHHOTrO
yIipaBjeHus (Harnpumep, pacnag Pumckoi, OcMaHCKOM, ABCTpO-BeHrepckoii
UMIIEpUIA), TAK U «MCKYCCTBEHHBIM ITyTE€M» 4Yepe3 IMOAPbIB HALMOHAIbHO
0e30IMacHOCTM WJM B pe3yJbTaTe BOEHHOro KOHMJIMKTA (HampuMmep,
o6pasoBanme KocoBo, Bocrounoro Tumopa, Banrnamem, IOxxHoit Ocetun,
Abxasum). B HacTosiiee BpeMsl cellecCMs  IIpeAcCTaBJisseT Co0Oii
PasHOBUIHOCTh CellapaTu3Ma, He MMEIOIIYI0 oA, C000¥i MeKIyHapOIHO-
MpaBoBOJi 6a3bl, HO IPU3HABAEMOI JIETUTMMHOI TOJbBKO B Cjy4yae
«KpajiHero» crocoba 3amuThl (QyHIAMEHTAJbHbIX TPAXKTAHCKUX U
MOJIMTUYECKMX TIpaB B OTBeT HA JOUCKPUMMMHALMIO WIM TeHOLUT,
OIpee/ieHHOM COLMaJbHOM TPYNNbl CO CTOPOHBI  IIPaBUTENbCTBA
(«IpaBO3aIIUTHAS» CeLleCCHsI).

M3HauaibHO TIOSBUBIIMIICA BO Bpems Benukoit dpaHiry3ckoii
peBOJIIOLIMM TIPUHIIMII HApOAOB Ha caMooImpeneseHue IoApasyMeBal
IIpaBOMEPHOCTb  00pasoBaHMS  HALMII-roCymapcTB U chopMupoBasl
MOJIMTUYECKYID KapTy Mupa K Hauvany XX Beka. [losmHee B 14 myHKTax
BunbcoHa OoH ObLI OGUIIMAIBHO IPM3HAH B KauecTBe JeMOKpPaTUUYECKOTO U
Ipuoobpes MpaBOBOJ CTATyC TOJbKO ITOCJAe OKOHYAHMSI BTOPOJ MMPOBOI
BOVHBI, Oymyumu 3akperuieHHbIM B YcrtaBe Opranmsainuyu OO6begHEHHbBIX
Haumii, [dexknapauuu O IIpenoCTaBI€HUM HEe3aBUCUMMOCTU KOJIOHMAJbHBIM
crpaHam M Hapogam 1960 ropa, Ilaktax o TmpaBax 4esioBeka 1966 ropa,

Hexnapanyuu o mpUHIMIIAX MeXayHapoaHoro rnpasa 1970 roga 1, HakKoOHell, B
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3akmountenbHoM akte CBCE 1975 rona, rae ero TojakoBaHue oopMMIOCh B
BIJIe «IIpaBa CBOGOMHO pacHopsikaThCs CBOeN cynp60ii» (cT. 8)L.

[Tocie  OKOHYaHMSI  BTOPO  MMPOBOM  BOWMHBI  IIPaBO  HA
camMooIipee/ieHe IPUMEHSJIOCh B KOHTEKCTe [IeKOJOHM3aluu, TO €eCThb
«IIOJINTUYECKOM SMaHCUMOALMM»  OBIBIIMX KOJOHMIA OT TOCYHapCTB-
MEeTPOIOJINIA, OCTABJISISI MO3aAM NPUHLUIT TEPPUTOPUAIBLHON 1eJIOCTHOCTU
rocygmapctBa. OCHOBHbIe MEXIOYHApOAHO-IIPAaBOBbIe€ AakKkThl, pelreHus ['A
OOH, wMmexnmyHapoJHble cyneOHble pelleHUs] TOJKOBaJM 3TO IIpaBO B
KauecTBe HOPMBbI jusS cogens, cliejaB MpaBOMEpPHBIM OOpa3OBaHME HOBBIX
roCcy1apCTB M3 OBIBIIMX KOJOHMIA, UTO BHOBb M3MEHWUJIO MOJUTUUYECKYIO
KapTy Mupa.

OnHaKo 3TO IpaBoO He ucuyepriago ceds B Ipoliecce AeKOJ0OHM3aINM, HO
CIIPOBOLIMPOBAJIO AAJbHENIIYIO0 AelleHTpaau3aly rocyaapcTB, HUKOrga He
aBasgBuIMMuUcS KoJoHusamu. Pacman HOrocmasuu, CCCP, YexocioBakuu
BHauasie 1990-xX rogoB M3MeHMJI He TOJIbKO ero TOJKOBAaHUSA, HO MHCTUTYT
TpU3HAHMSI HOBBIX TrocygapcTB. Tak, B 3akmouyeHusx N2 1 m N2 10
ApOuUTpakHOV KOMMCCUM, CO3TaHHOM MeXmyHapoaHoi KOHdepeHLel 1o
Orocnasuu B 1991 rogy, oTMedeHO, UTO CYIIECTBOBAaHME MM TIpeKpalleHne
CYILlleCTBOBAHMS TrocymapcTBa — Bompoc ¢akra (a question of fact), a
IIpM3HaHMEe CO CTOPOHbI JPYIMX TOCYHApPCTB CUMTAETCSI BOIIPOCOM
neknapatuBHbiM  (purely  declaratory) (1. la)2.  [leiicTBUTEBHO,
CyIllleCTBOBaHME HOBOI'O TOCYJapCTBa MPeACTaBJSIETCS 3aTPYIHUTETbHBIM
6e3 ero MHTerpaluu B MeKIyHapogHbIe IIPOIeCChl, YTO HEBO3MOXXHO 6€e3 ero

IIpV3HaHMA B KaueCTBe CY6'b€KTa MEXIYHApPOOHO-IIPaBOBbIX OTHOILIEHUN CO

! BakmounTenbHbIi akT CoBelaHus 110 6e30IacCHOCTM U COTpyIHMYecTBY B EBpone. Xenbcuuky, 1975 rog, //
URL: http://www.osce.org/ru/mc/39505?download=true (maTa mocemiennsi: 01.03.2014).

Z Opinion 1 and 10 of the Arbitration Commission of the International Conference on Yugoslavia //
International Legal Materials. 1992. Vol.31. N26. P. 1495, 1526.
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CTOPOHBI IPYTUX rocygapcTs®. IIpu3HaB HOBOEe IrOCyaapcTBO, 0O0pa30BaHHOE
IyTeM CellecCuu, rocygapcTBa IIPU3HAIOT CIIOCOO ero o6pasoBaHMs, UTO
MOKET KOCBEHHBIM 00pa3oM MOIOPBAThb COOCTBEHHYIO TePPUTOPUAIbHYIO
II€JIOCTHOCTb, OCOOEHHO B Cjyuyae IPUCYTCTBUS BHYTPUTOCYIapCTBEHHbBIX
MpeAIoCchbIOK K OTHeneHuio. Kak mo/mKHBI BeCcTM cebsi rocymapcTBa B
OTHOIIEHUM OTHAEeJNMUBIIENCS TeppPUTOPUM, €C/IM HEeT IPaBOBOi Oa3bl A ee
IpU3HAHMSI B KaueCTBe TOCyZapCTBa B COBPEMEHHOM MeXAYHapOIHOM
rnpase?

[Tpunasaras B 1933 rony B MoHTeBUaeo (Ypyraai) MexkaMepuKaHCKas
KOHBEHIIMSI TIpaB U OOSI3aHHOCTE} ToCyJapCTB 0003HaAUMIa KPUTEPUM
rocygapcTBeHHOCTH. COrJIacHO MOJIOKEHMSIM CT. 1 TOCyIapCTBO KaK CyObeKT
MeXXIYHAapOJHOro IpaBa MOJ/KHO 00/1amaTh CAeAyIoUMMM MpU3HAKaMU: a)
TIOCTOSIHHBIM ~ HacejeHuem; ©0)  ONpeneieHHON  TeppuTopuen;  B)
MPaBUTEIbLCTBOM; T) CIIOCOOHOCTBIO BCTYIIATh B OTHOIIEHMUSI C APYTUMMU
rocygapctBamu®. TeppuTopust JO/DKHA MMETh YeTKMe TPaHMIbI, HaCeJIeHNe
— BbIpaXkaTb KOJUIEKTUMBHYIO BOJIIO 4Yepe3 oOpraHbl MNyOJMYHON BJIACTH,
MOJUTHUYECKas BJACTb C BJACTHBIM  ammnapatoM —  OCYLIEeCTBJSATb
s dbeKkTMBHOE yIIpaB/JIeHMe Hace/leHeM U TeppuTopueit 6e3 BIAUSHUSI U3BHE
M CBOOOOHO BCTYNaTb B MEXIYHApPOOHble OTHOLIEHUSI C OPYTUMU
CyObeKTaMM MeKIYHapOIHOTO IIpaBa.

[IpuMeHsIsT yKaszaHHble KpUTepUM K 00pa30BaBIIMMCS TOCydapcTBam
KocoBo, IOkHag Ocetus, A6xasyus, MOXKHO 3aMeTUTh, UTO UX CO3JaHMeE
COTIPOBOXIAJIOCh reonoJUTUYECKUMM UrpaMu 3aMHTEepeCOBaHHBIX

rocyanapcCrTB, 4TO OTPA3MJIOCh B «II€EPEKPECTHOM» IIPU3HAHUN U HEIIPMU3HAHNUNA

5 MammanoB VY. 0. HekoTopble BOMPOCHI TEOPUMM U TPAKTUKU IMPU3HAHUS TOCYAAPCTB B COBPEMEHHOM
MeXIYyHapoIHOM mnpase // Poccuiickuii opuanyeckuii sxypaan. 2012. N2 6. C. 72.

4 Convention on rights and Duties of States // URL: http://www.oas.org/juridico/english/treaties/a-40.html
(mara nmocemenus: 01.03.2014).
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YKa3aHHBIX TEePPUTOPHUII B KauecTBe HOBBIX CYOBEKTOB MEXIYHAPOIHOTO
npaBa. OueBUOHO, UTO «TOCYyJapCTBA CTPeMSTCSd OIpaBaaTb CBOU
IIpaBOMepHbIe " HerpaBOMepHbIEe IenCTBUS, BbI3bIBAlOII /i€
MEKIYHAPOLHBI PE30HAHC, C IIOMOIIbI0 MEXIYHAPOLHOIO IIpaBa»’,
CChUTIASICh HA 3alIUTy HAI[MOHAJIbHOTO MEHBIIMHCTBA MM 00sS3aTeIbCTBa B
MEeXIYHApPOOHbIX OpraHu3auusax. VIMeHHO 110 IIpuYMHEe OTCYTCTBUS B
COBpPEMEHHOM MEXIYHApOJHOM ITpaBe MPaBOBOr0 MeXaHM3Ma 00pa3oBaHMUS
rocyJlapcTB uepe3 cellecCUI0 IIpaBO Ha camooIlpefesieHue Mpuoopeso
MOJIUTUYECKYI0 OKPACKY U CTaJI0 BOCIIPMHMMATD KaK «yTpo3a CTaOMUIbHOCTMH,
MMPY ¥ 6€30I1acHOCTY B Pa3IMUHbIX perMoHax Mupa»°®.

OTMeTuM NpMU3HAHHbIE OCHOBaHMUS HOJIsI 00pasoBaHMSI TOCYIapCTBa B
dbopme cemeccun’:

1. JIuxkBupauus  TMOCJIEOCTBUII  HECIIpaBeIJIMBOM  aHHEKCUH,
BOCCTAHOBJIEHME CTaTyca «<HeTUTYJIbHOV» Hauuu. HeobxoaymMo 1okasaThb, 4YTO
OTHENAIAsICsI TEPPUTOPUS MUCTOPUYECKM TIpUHAAJIeXala KOHKPEeTHOM
HaluM M OblIa HE3aKOHHO C IpUMMEeHEeHMEM CWJIbl MM YTPo3bl 3axBadyeHa
(HampuMep, KOHQAMUKT Mexnay crpaHamu bantum m CCCP, Wpakom u
KyBeiiTom, mexxny ['epmanneii u @paHiuuein).

2.  JIuckpuMMHaALMUA B paclpeleieHuu pecypcoB U OTKa3 B
obecrieyeHMM IIpeICTaBUTEIbCTBA HapoJa B OpraHax TIoOCydapCTBEHHOI

BJacTU. B pmaHHOM dlydyae Hanomum cdiaeayeTrT OoKa3dTb, 4YTO TOCydapCTBO

> Marochkin S.Yu. On the Recent Development of International Law: Some Russian Perspectives // Chinese
journal of International Law. 2009. Vol. 8. No 3. P. 695-714.

6 CMm.: MammagmosB V. 0. Vka3. Cou. C.72; Bupiokos II. H. MeskmyHapomHoe paBo: yueb6Huk. M.: I0paiir,
rJiaBa 6 u ip.

" Xaitposa I'. C. Cereccust — MpaBO HapOAOB WM KpaitHss mepa? // [Oduimanbhblii caiiT CBepi0BCKO
0061aCTHOM YHMBEPCAJIbHOI HaydHOl 6ubmmoTeke uM. B. I. BennHckoro] / Marepuanst XI Bcepoccuiickoit
Hay4yHO-TIPaKkTUUecKkoit KoHpepeHimyu I'ymanurapHoro yHuBepcutera 10-11 ampenst 2008 roma. Tom
BTopoit. C. 170-174. URL: http://book.uraic.ru/project/conf/txt/009/2-2008.pdf (mata oOpaiueHus:
24.07.2012).
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IIPOBOAUT HeCIpaBedJIMBYI0 3KOHOMMYECKYIO0 MOJIUTUKY, KOTOpass HAHOCUT
cUCTeMaTHUeCcKuii yiepo rpymmam Jojei paay moiab3bl IPyrux (Harpumep,
1okHbIe mtTaThl CIIA, ctpaHa backos B Ucnanuu, Buadpa B Hurepun).

3. leHouua (HACUMJILCTBEHHOE JIMIIEHMe XU3HM HallUu) WU yrposa
KM3HM. ODTO OCHOBaHME OJHO U3 Haubojiee pacIlpoCTPaHEHHBIX U
IIPOTUBOPEUMBLIX, IIOCKOJIbKY He BCe TOCyLapCTBa MPU3SHAKT TEeHOLUT,
(Hampumep, apMsiH Typkamu B 1915 romy, pycckux duuHamu B 1918 romy,
reHoLM] asepbaimkaHileB apMmssHaMmy B 1918 romy). 3avacTyio rocygapcrba
«3alIAIIAI0T» CBOK TEPPUTOPUIO TIPUHIIMIIOM HeBMeIlaTe/lbCTBA BO
BHYTpeHHMe fena (Cepbust B orHomeHun KocoBo, I'py3us — 0xHast OceTus u
Abxasust). Peub umeT 00 YHUUTOXKEHUM KYJABTYPbl, WIAEHTUYHOCTH,
CaMOOBITHOCTM OIpeJieJIeHHOM HallMM, Hapoaa, TO €eCTb HapylleHue
dbyHIaMeHTaJIbHOTO IeMOKpaTUYeCKOro IipaBa — IpaBa Ha XXM3Hb.

4.  HcuepnaHue BCeX BO3MOXXHOCTEN IJIST BHYTPEHHETO
camooripeneaeHuss — T.e. HEBO3MOXXHOCTb HaXOJAUTbCS B COCTaBe Qeaepanimn
(rocymapcTBa-MeTPOIIOINN) B KayecTBe aIMUHUCTPATUBHO-
TeppUTOPUAIbHOI enuuuIIbl (Hanpumep, Tubet B coctaBe KHP)S.

5. Hanunune cootrBercTBytouein pesomouun OOH, 1npusHaHue
OOJBIIMHCTBOM CYyOBEKTOB MEXIYHAPOIHOTO IpaBa JIETUTUMMHOCTY BbIXOa
U3 COoCTaBa TrocypapcrBa-merpornoauu (Harnpumep, Pesomtouusi TA OOH
N¢ 1244 1o Bompocy npu3HaHus He3aBucumocTi Kocoso)®.

6. Hanuuue B KOHCTUTYLMM TOCyAapCTBA BO3SMOXKHOCTU BbIXO4A U3

cocraBa CyObeKTa, KaK 3TO ObLIO IpemycMoTpeHO B KOHCTUTYLMsSIX CCCP,

8 BesbopomoB 0. C. MexagyHapogHO-IIpaBOBble aciekTbl Tuberckoro KoH@umKTa // Poccuitckuit
fopuamnueckuit skypHat. 2010. N2 2. C 47-51.

9 KympsimioBa 1.B. BHelllHee ympaBieHMM Kak (DakTOp JErMTMMAlMM HOBBIX TOCYAApCTB: «Pecmybimka
Kocoso» // [OduumanbHbii caiit BectHuka MIMMO-YHuBepcuterta] / Kyngpsimosa M.B. [M.,2010. N¢
3(18)].URL: http://www.vestnik.mgimo.ru/fileserver/18/26_Kudryashova.pdf (marta obpamienns: 24.07.2012).
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COPIO (1974 r.), Bupmbr (1947 r1.), YexocnoBakuu (1969 r.), dduonun
(1994 1.).

bynyuu «IpousBOAHBIM» OT IIpaBa Ha CaMoOOIIpefe/ieHue, MpaBo Ha
Celeccuio He MMeeT YeTKOIo CyObeKTHOIO cocTaBa. Mi3HavuajabHO CyObEeKTOM
SIBJISIACh  «HALMSI», OOHAKO WHTepIpeTalyus TepMMHA MeHsIach TMOf,
BO3EVCTBMEM MCTOPUUYECKMUX UM MUTPALMOHHBIX IpoleccoB. laHHoe U.B.
CranuHbIM B paboTe «MapKcM3M U Hal[MOHA/IbHbBIN BOIIPOC» OIpee/ieHNue 10
CUX TI0Op COXpaHsieT CBOK aKTyaJbHOCTb: «Halmsi ecTb MUCTOpUYECKU
CJIOKMBILIASICST YCTOVUMBASI OOIIHOCTD JIIO/Iei, BO3HMKILAsI HA 6a3e 0OIHOCTHU
sI3bIKa, TEPPUTOPUN, SKOHOMMUECKON >KMU3HMU U IICMXMUYECKOro CKJIaja,
MIPOSIBJISIIONIErOCS B OOIIHOCTY KY/IbTYpbi»!’. IHTepecHo, 4TO, HECMOTpPS Ha
MHTepIpeTanuio MeXXIyHapoaHOTO IpaBa Kak jus gentium (law of nations) —
MpaBO HalMii, a, 3HAUUT, «MEXHalMOHAJbHOE MpPaBO») HA PYCCKMUIA SI3BIK
TEPMUH <«HaUMsI» IIOAMEHSIeTCSI TePMMHOM <«HapoAbl». B crienmasibHOM
noxknage IOHECKO, npuHaTOoM Ha MeXOyHapOOHOM BCTpede SKCIIEPTOB IO
oymyiieMy M3y4eHMIO KOHIenTa HapoaoB B 1989 romy, BbIOeIMIN psif
KPUTEPUIA, TI0 KOTOPBIM TPYIIITY HACeJeHMSI MOKHO OTHECTU K «HapOIy»:

1. «rpynma WMHOMBUIOB, ob6jamaiomiast ... OOIIei MCTOPUUECKO
Tpaguuyuein, pacoBO WM 3STHUYECKON WIAEHTUYHOCTbIO, KYJIbTYPHOM
OIHOPOIHOCTBIO, SI3BIKOBBIM eIVIHCTBOM, pPEeIUTUO3HBIM WIn
MUIEO0JIOTUYECKMM  POJICTBOM, TEPPUTOPUATbHBIMU  CBSI3SIMM,  OOIIei
3KOHOMMYECKO )XKMU3HbBIO;

2.  TpyImna J0JKHA MpeCcTaB/sSTh CO00Ji COBOKYITHOCTb MHIAUBUIOB,
KeJalouX ObITb MHOTOUYMC/IEHHON TpyINoi (Hampumep, HApod, MMKPO-

roCyLapcCTB);

0 Cramuu U. B. Coumuenmsi. — T. 2. — M.: OI'M3; TocymapcTBeHHOe MU3HATEIbCTBO IOJUTUYECKOIN
nuTepatypsl, 1946. C. 296.

23



3.  TpyImna ... J0/sKHA MMETh BOJIIO JIJISI OCO3HAHMS ce0s1 B KauecTBO
HapoJa UM yKe MMeeT CaMOCO3HaHMeE;

4.  rpyIa JO/DKHA MPOSIBISITh CBOIO MAEHTUYHOCTb M MMETb CBOUX
npeacTaBuUTenei»!!.

HeorpeneneHHOCTh B MHTEpHpeTalM TEPMUHOB B MEXIyHApOLHOM
rpaBe 3aTpyAHsIeT IIpMMeHeHMue IpaBa Ha camoornpeneneHue. Ecianm Ha
MOMEHT IpM3HaHMS IMpaBa HApOJ0B Ha caMmooIrpeaeneHue (the people’s right
for self-determination) T1IOoA, «HApOJAOM» MOHUMAJIOCh «KOJOHMAIbHO
3aBMCHMO€E HaceJieHue», TO B HacCTosiee BpeMs IIoJ, TepMMUHOM «people»
MOXKET TIOHMMATbCsS Jilobasi  couMasbHas TIpymma  (HallMOHaJIbHOE
MEHbIIMHCTBO, KOpeHHOe HacejeHue, HacejeHue aIMUHUCTPATUBHO-
TEePPUTOPUAIbHON eduHMIbI U T.I.). IlepBbIM «HeHalMOHaJIbHbIM»
CyObeKTOM, PpelMBIIMM  BOCIIOJb30BaTbCSl MpPaBOM Ha  BHeIIHee
camooIipeeieHe, ObIJI0 Hace/leHue KaHaacKoi rnmpoBuHLIMM KBe6ek B 1998
rony. [IpaButenbcTBO KaHanbl opraHmsoBaao pedepeHAyM, II0 MUTOram
KOTOporo 51% HaceneHMs] BBICTYIWI IIPOTUMB OTHeneHus, a 49% — 3a.
Hakowner, Beiciinii Cyn Kanazel B cBoeM PellleHny BbIgeana TPy OCHOBAHMS
IJISI BHEIIIHEro camoomnpeaeneHnus : 1) HeoTbemyieMoe IIPaBO KOJOHMATbHbBIX
HapoJOB Ha IIPOBO3IJIAllleHMe HEe3aBUCUMOCTU Yepe3 peanu3aliio CBOEro
IIpaBa Ha caMooIlpede/ieHMe; 2) peaamsalys BHEIIHEr0 caMOOIIpeneaeHus
HapoJamMy, IIOABEpPraloiMMuUCcI  <«IOOUMHEHMIO, JOMMHMPOBAHUIO U
JKCITyaTalMy CO  CTOPOHbI  UYyKOIl  BJIACTM BHE  KOJIOHMAJIbHOM
3aBUCUMMOCTU»; 3) «B CjJydyae HeAOMyIIleHUs Hapoaa K TMIOJHOLIEHHOM

peain3aliy IipaBa Ha CaMoOOIIpene/ieHue BHYTPpU rocygapCTBd, IIPpaBO Ha

I International Meeting of Experts on Further Study of the Concept of the Rights of Peoples, convened by
UNESCO. Paris 27-30 November 1989, SHS-89/CONF.602/7, para.22-23. URL:
http://unesdoc.unesco.org/images/0008/000851/085152e0.pdf (mata obpamienns: 17.11.2013).
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Celleccuio BBICTYIAeT KaK IIOC/IeJHee CpeIcTBO MX peanmsaunum»'? Cyn
3aK/II0UMJI, YTO MIPaBO Ha BHEIIHee CaMOOoIpeeieHne JeTMTUMHO TOJbKO B
cIyyae <«OTCYTCTBUSI Y OTHENSIONIeNicsl TPYIIbl CBOOOJHOIO MOOCTyMHa K
rocygapCTBEHHOMY yIpaBJIEeHUIO ISt OCYIIeCTBJIeHMS CBO€ero
TOJINTUYECKOr0, SKOHOMMUYECKOIro, COLMAJbHOTO pasBUTUS». IIOCKOJIBKY
nuckpuMuHanus IIpaBurenbcTBoM KaHanbl HaceneHMsT MPOBUHIMKM KBebek
OTCYTCTBOBa/Ia, AOCTYII K OCYIIECTBJIEHUIO T'PAKAAHCKUX U TIOJUTUYECKUX
IpaB HaceyieHus1 He O6b11 orpaHndeH, Cya oTka3an KBe6eKy B IIpaBOMEPHOCTH
BbIXOJla 13 cocTaBa KaHazwl.

OpHako He BCe MpaBUTEIbCTBA TOTOBBI IIPOBECTU pedepeHayM U
IOOITYCTUTh OTEJeHMs CBOJ 4acTy ¢ 00pa3oBaHMeEM HOBOIO cocena. MeToibl
«COepXKUBaHUSI» TEPPUTOPUM MOTYT BapbUPOBATHCSI OT JIETUTUMHBIX [0
BOEHHBbIX (HaIlpumep, IIONbITKA OTaeleHuss Yeunu oT Poccuiickom
depepaunu, Tubera or KHP, HaropHoro Kapab6axa ot A3epbaiiaskaHa 1 T.I1.).
[ToCKOMBKY obpasoBaHue HOBOT'O rocygapcTBa rpeproJiaraeT
3KOHOMMYECKYI0, TOJUTUYECKYID M TIPaBOBYKD CaMOAOCTAaTOYHOCTb,
rocyapcTBa OyIyT MCII0Jb30BaTh BCE METO/IbI 10 HEIOMYIIEHUIO0 0OpeTeHMS
3TO CaMOJOCTAaTOYHOCTU CBOMM aJMUHUCTPATUBHO-TEPPUTOPUAIbHBIM
eIVHUIIAM Jaxe TIpM YCJOBUM (QOPMUPOBAHMM CAMOCO3HAHUS U
TIOJINTUYECKOM BOJIM COLMAJIbHOM rpynnbl. [IpaBo Ha celeccuro MOXKET
BBICTYIIUTh CAEPKUBAIOIMM MeXaHM3MOM IIpU Yyrpo3e pacliajfa rocygapcraa
TOJIbKO B TOM CJlyyae, eC/JM IIPOUCXOOUT PaBHOMEpPHOE paclpeneneHue

pecypCoOB BHYTPM TOoCyaapCTBa M HAIIMOHAJIbHAS ITOJIMTUKA BbICTPAMBAETCH

Ha OCHOBE OJeMOKpaTHMUYeCKUX IIPMHINUIIOB U CO6JIIO,U,€HI/II/I INIOJINTUYECKUX U

12 Reference of re secession of Quebec [1998] 2 SCR 217 — 1998-08-20 // OduimanbHbiii caitT Boiciiero Cyna
Kanagel. URL: http://scc-csc.lexum.com/scc-csc/scc-csc/en/1643/1/document.do  (maTa mocerieHus:
15.02.2013).
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TPKIAHCKMUX IpaB. B 3TOM cjiayyae OyOyT OTCYTCTBOBATH MPUUMHBI [IJIS
«IIpaBO3alIUTHOM CEeLeCCUM» U CHUBUTCSI YPOBEHb IeleHTpalIn3alyn
BHYTPU rocyIapcTBa.

HakoHell, OTCYTCTBME B COBPEMEHHOM MEKIYHApPOJHOM IIpaBe
JIETUTMMHBIX OCHOBaHMI [JII CeleccMy ¥ TIopsSaka o0pasoBaHus U
IIpU3HAHMUS TOCYJapCTBa IYyTEM CELIeCCMM IPOBOLMPYET  MOIIBITKU
MTOJIMTUYECKUX WUTPOKOB II€PECMOTPETh CYIIECTBYIOIIME T'OCYdapCTBEHHbIE
TPaHUIIbI, CO3JAaeT MEKIYHAPOAHYIO HAIPSKEHHOCTb ¥ IOJIPHIBAET OCHOBBI

MEXKIYHapPOTHOV 6€30IMacHOCTM.
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ON THE PRINCIPLES OF REGULATION
OF LEGAL ENTITIES IN THE EU LAW

Pavel Biriukov®

Abstract. This article describes basic principles of harmonization of EU
law. The author explores various ways of the unification of EU law in the field
of the internal market. In the article the author focuses on the various
aspects of the right of establishment of companies in the EU. The author
focuses on the EU directives in the field of business activity. Specifically

studied EU instruments in the field of disclosure of information.

Keywords: EU law; freedom of establishment; legal entities in the EU;
methods of approximation and unification of domestic law EU states;

harmonization of company law of EU members.

Introduction

Freedom of establishment, which means that citizens of EU-members
have right to live and run business activity on the territory of the whole
European Union is one of the main principles of internal (common) market in
European Union. Legal bodies, which are profit-making organizations and, as
we know, are EU legal subjects, also have such right. In terms of article 48 of
TEU companies and firms, established according to the law of one of the
member countries, enjoy the freedom of establishment equally to citizens of

European Union.

* Pavel Biriukov, Doctor of Legal Sciences, Professor, Head of the International and European Law
Department, Voronezh State University.
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According to the provisions of chapter 2, title III of the third TEU there
are following main objectives of regulation of legal bodies in the EU law:

a) to guarantee the freedom of establishment of legal bodies,
abolishing the restrictions of creating of branch offices, representative
offices and subsidiary undertakings on the territory of any member country
on the conditions of national regime of the country;

b)  to establish minimum of requirements to the legal bodies, first of
all, guarantying equal security for all the members and creditors of legal
bodies all over the European Union;

c) to mitigate activity of transeuropean companies by abolishing
obstacles caused by difference in national legal systems;

d) to stimulate cooperation between legal bodies from different
member countries in all the spheres of business activity.

The following political institutions play the main role in the policy
formulating and policy making in the field of company law in the EU: Council
of the European Union, European Parliament and European Commission.

Initially, to pass a Directive (according to § 2 article 44 TEU (§ 3 article
58 Treaty of European Economic Community) there was needed an advisory
procedure. Now it is replaced by procedure of cooperative decision-making.
It is important that for acceptance of a Directive in the field of company law
qualified majority in the Council of the European Union is enough (§ 3 article
47 TEU). The opinion of Economic and Social Committee is required for
decision making as well. Directorate-General for Internal Market and
Services deals with problems of company law, financial reports and audit in

the structure of European Commission. Court of Justice of the European
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Union addressed to problems of legal bodies in its judicial decisions several
times, although such precedents are quite rare.

Actions of legal bodies are regulated not just by statutory documents of
company law itself, but by other branches of law too. The most important
provisions are written in the set of anti-trust laws which are taken into
account by lots of companies, especially big ones. Besides, some statements
of local legislation about direct taxation are balanced by Directives in the
field of tax law of the EU. Finally, in the field of regulation employment
relations there are statutory acts related to the sphere of social (labour)

rights of European law.

1. Methods of approximation and unification of domestic law of EU
Members

Nowadays legal regulation of legal bodies in the law of the European
Union is fractional and auxiliary: it annexes existing national regulation in
definite questions. That is the real context for discussing the EU company
law. This branch of EU law develops slowly and meets a lot of obstacles
caused by, first of all, big difference between local laws of member countries.
So, for better understanding of hold by EU institutions projects connected
with harmonization and unification of local legislation, it is recommended to
get to know at least with legislation of the biggest member countries
(Germany, France and Great Britain).

Even brief analysis of regulation of legal bodies actions in the law of
member countries shows big difference between local legislation which still

exist. Obviously, such difference is quite often becomes an obstacle in the
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way of formation of EU inner market. Legal body possesses legal capacity in
such a case and such a degree it stated in definite local legal framework.

This circumstance leads to many problems traditionally connected with
the sphere of international private law: lack of reciprocal recognition of legal
bodies, difference in the volume of their legal capacity and requirements,
and, finally, diversity of localizators, defining nationality of legal bodies.
These problems are topic issues in the EU inner market, which should
provide equal conditions for all legal bodies established by means of local
laws.

Existence of such principal differences in the national company
legislation shaping for centuries means also that it will be difficult even to
approximate local laws, nothing to say about unification of some issues of
legal bodies regulation. Also the EU institutions have rights to act only
within the corporate memorandum, which still do not provide enough
opportunities for full-rate supranational EU company law. As a whole legal
bodies regulation within the European Union is lead on national level.

The EU law of legal bodies is subsidiary and acts through the Directives,
passed on the basis of the provisions spoken above (82 article 44 TEU). Until
legal bodies will be primarily legal entities of national law and, just
secondary—entities of the EU law, their regulation from the part of the Union
will be limited by harmonization of regulation of certain questions or
institutions issuing Directives.

Legal bodies establish by means of the EU law are completely new
phenomenon. The demand for realization of the principles of the inner
market and special order are the basis for their legitimation, and, in their

case the proportion of supranational and national norms is just the opposite.
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The EU regulations are more important here, while national law regulates
such new types of legal bodies just subsidiary and only if it is written in the
regulation. The regulations accepted on the framework of law unification are
not based on a definite provision of the memorandum of trading partnership
and freedom of establishment, but on the general provision of article 308 of
TEU.

With the communitarian ways of elimination of difference between
national legislations—harmonization and unification—the EU institutions
use international legal methods. Conventions concluded by all the member
states on the article 293 TEU, undoubtedly, are connected with European
Community law and order, being a special form of source of law of the EU. In
1968 Brussels Convention on mutual acknowledgement of legal bodies was
signed. Being disputable it was not ratified by all member countries. And
during the following 30 years there has been no progress in dealing with such
an important problem. Another example of using international treaty within
the EU company law is European Union Convention on Bankruptcy which
was not issued. However, newly obtained authority given by the Amsterdam
Treaty (article 65 TEU), lead to acceptance of Council Regulation, each word
of which repeated the provisions of last project of the Convention dated by
1995.

The EU legislation in the field of company law faces profit-making legal
bodies judicable in one of member countries. The problem is that the
meaning of the term “legal body” and its characteristics differ from each
other in the legislation of different countries. So we should work with term

“companies and firms” stated in TEU.
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Further in the chapter there will be used term “trading partnership” to
name legal bodies without saying about their national identity who work
within the freedom of establishment.

Freedom of establishment spreads upon a legal body possessing
definite characteristics, which are the following according to one of the
provisions of article 48 TEU:

1) It is established within the legislation of one of the member
countries;

2) Itisrecognized as a legal body according to lex societatis;

3) At least one of the factors should be situated on the territory of
the EU: registered address, management authority or the main place of
business-making;

4)  Profit-making orientation.

Still it does not matter if it was established according to civil or trade
law of the member-country. According to the article 48 of TEU legal bodies of
public law also belong to trading partnership (if they do not fall into
exception 81 article 45 TEU on executing functions of public authority).

Limited liability partnership, especially corporations prevailing in the
economy of the developed countries, was chosen as an object of
harmonization of local legislation. On the one hand, in the vast majority of
cases, it is their business which runs trans-border activity, and the other
hand their responsibility is limited just by nominal capital. It is of
importance that set requirements refer to all trading partnership, not just to
those ones who participate in international trade, have foreign stockholders,

etc.
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The vast majority of Directives is applied to limited liability
corporations. They wusually include three types of partnership: stock
corporations, limited liability stock corporations and joint-stock
commandities.

All the three types of partnership exist in the law of Germany, France,
Belgium, some countries of the South Europe, while, for instance, in Finland
and Sweden is known to have just one type of stock corporations. In the
Netherlands there is administered activity of closed stock corporations.
Finally, in the Great Britain and Ireland legislations the categories of limited
liability trading partnership are joined under the term “companies
incorporated with limited liability”. As a substitute for stock corporations
they have “public company limited by shares” and “public company limited
by guarantee and having a shared capital”, when limited liability
corporations analogue is “private company limited by shares” or “private

company limited by guarantee”.

2. Harmonization of company law of EU members

The Directives aimed on harmonization of local legislation became the
main instrument in regulation of legal bodies. In terms of §1 article 54 of the
Treaty establishing the European Economic Community in the original
wording The Council was empowered to pass by a solid vote the Common
program for the abolition of restrictions on the freedom of establishment.
That program was issued in 1962 and involved, as a part, measures in the
field of company law.

Elaborated and partially accepted during the following 45 vyears

Directives are traditionally called in accordance with their numerical order,
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which reflect priority of presenting of prepared projects. That is why the
numbers of the Directives do not always coincide with the priority with
which they were accepted. By 2007 the Commission elaborated 13 projects of
Directives, 11 of which passed: the Fifth and the Ninth were not accepted.

Accepted Directives connected with company law and regulating the
following questions will be described in details below. The questions are:

a) Obligatory disclosure of information (the First, Second and
Eleventh Directives);

b)  Merging and division of stock corporations (the Third, Sixth and
Tenth Directives). And also acquisition on stock corporation as a result of
engrossment of the stocks or other securities by outward investors (13
Directive);

¢) One man companies (12th Directive).

Moreover in 1978-1984 the Fourth, Seventh and Eighth Directives were
accepted. They are dedicated to harmonization of the norms of financial
accountability of trading partnership. They aimed at approximation of
accounting standards applied to limited liability partnerships and stock
corporations are equivalent and comparable. These Directives, which refer to
financial, but not company law as a part of civil law, are sometimes viewed as
a prototype of European Code of Accounting.

The Fourth Directive contains common rules about the order of
rendering and content of annual accounts, methods of evaluation of
economic activity of a partnership, and the order of issuing of such accounts.
The Seventh Directive regulates consolidated accounts, i.e. accounts of
interdependent companies. The legal framework of legal bodies accounts is

closed by important provisions about principles of organization of audit
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written in the Eighth Directive. The text was replaced by new Directive
2006/43/EU European Parliament and Council on “Audit of annual financial
accounts and consolidated accounts”.

The projects of the Fifth Directive are interesting too. The last one is
dated by 1991. If it is accepted, wide range of the questions connected with
the local law will be harmonized. These questions are connected with the
structure of the stock corporations and authority of their management.
Member countries can choose between three-tier structure of the
management (general shareholders meeting—management board—board of
supervisors) or two-tier structure (general shareholders meeting—
management board). In the second case they create single administrative
authority, where there are special supervisors monitoring the activity of
managers. The main reason why the project was not accepted was that it has
too detailed regulation of organization and activity of stock corporations.

The failure of the project of the Fifth Directive shows existence of
principal difference between the company law systems of member countries
and their unwillingness to make serious reforms in order to approximate
regulation of trading partnership. The experience of the development of
regulation of legal bodies in the EU law reflects that harmonization of
certain, important for common market development aspects of the trading
partnership activity is successful. That is why the project of the Fourteenth
Directive on transborder replacement of legal seat of trading partnership of
member countries is interesting. The European Commission is planning to
present it. And another one project is already finished. It is presented in 2006
the project of the Directive on exercise of right of vote of stakeholders

intended to stipulate minimal standards and guaranties for rights of
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stakeholders to participate in general shareholders meetings on the territory
of the whole EU.

The First Directive was accepted in 1968 and is valid for all the three
types of limited liability corporations. In the title of the Directive there is a
quotation from § 2, article 44 TEU: on co-ordination of safeguards which, for
the protection of the interests of members and others, are required by
Member States of companies with a view of making such safeguards
equivalent throughout the Community.

It is possible to distinguish three main directions of harmonization of
law according to the First Directive: exposure of main documents of trading
partnership, validity of liabilities of partnership, conditions and effects of
voidness of partnership. All of them are aimed on protection of creditors of
limited liability trading partnership.

In the terms of the article 2 of the Directive member countries were to
ensure obligatory publishing a set of documents by the trading partnership.
They are the following:

a) charter and all the alterations made;

b) information about emplacements and release from positions
bodies enabled to carry on business under the partnership, to present it to
the court, to participate in management, supervising and controlling the
partnership;

c¢) annual balance and statement of operations;

d) information about liquidation procedure of the partnership, etc.

Issue of these materials is ensured by the following ways. First of all,
declared information must be published in official source of the

corresponding country. Legal body cannot use unpublished juridical facts
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against third party unless the legal body can prove that the third party knew
about such a fact. Second, there is an official record about any partnership in
the public register. Certified copy of the record or its part should be given to
anybody at the written request. The price of the service cannot be higher
than wusual administrative costs held for its accomplishment. Third,
partnership letterform should include legal reference, legal body location,
name of the register where the record is held, and the number of record.

In 2003 the text of the FIRST Directive was amended. Alterations made
concerned the matter of divulgation of information about legal bodies in
electronic form, and also the opportunity to provide the information in
different languages from list of the official languages of the European Union.

The second question of the company law regulated in the First
Directive is validity of obligations accepted by partnership. It is an open
secret that obligations stated by establishing partnership will be valid only
after their acceptance by its appropriate body. In case of lack of such an
acceptance or other agreement, bodies who made a transaction, respond fully
and equally. Furthermore, the partnership is supposed to be establish of until
all the information listed in the article 2 of the Directive are published.

Third directive, project of which was prepared by commission in 1970
was approved only in 1978, after the forth directive. It regulates some
questions, connected with joint-stock companies fusion and serves to protect
shareholders of those. In 1982 the Sixth directive was engaged that finally
harmonized joint-stock separation of legislation. In such a way these two
directives form the joint right of European Union in the field of corporation

reorganization.
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Third directive brings up the concept of two ways of fusion: by means
of absorption and the second one is creation of new forms of unions, that is
practically the same as inclusion and integration. The sixth directive
provides guaranties in case of separation by means of absorption and with
foundation of new unions.

Preliminary terms of union reorganization must be published within a
month before decision making on a general meeting of all share holders and
subject to review by independent experts. Shareholders rights protection are
granted by providing them with highly objective information about
upcoming reorganization. Each shareholder is welcome to see the plans of
transformation, its independent expert assessment and financial statements
for 3 years in a company’s office.

All kinds of reorganizations, regulated by directives, are characterized
by the fact that all shareholders in exchange for stocks of reorganized
company get the stocks of another company. That is why the biggest
importance has ratio by which stocks are exchanged. Besides, these
directives provide protection for third parties economic interests and
creditors first of all. National legislation should provide creditors of
reorganized companies with rights for getting all the necessary guaranties of
all obligations fulfillment, if the financial state of debtor fises concerns.
Special guaranties are equally provided for other securities holders.

Third directive also covers cases, that are equal to fusion, when all
company’s assets transmitted to another corporation, which has 100% of its
stocks. Special rules are granted in case of company’s separation by court.
Lastly, due to rights stability, the third and the sixth directives define terms

and consequences of acceptance the company’s separation as invalid, that
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can happen only by court or if violation cannot be fixed in any other way. It’s
important to notice that the protection of employee rights of reorganized
companies is provided by a separate general directive.

In October 26, 2005 after a huge debate European Parliament and
Council approved the text of the 10™ directive about cross-border mergers. It
reproduces the classification and general fusion principles of the third
directive. However, unlike the last one which regulates mergers between
companies within one state, the Tenth one is more suitable for cases when
the subjects belong to different countries.

This directive also regulates cross-border merges of companies with
limited liability and other companies which are founded in a form of fund
fusion.

Even before the Tenth directive was accepted relevancy of cross-border
merges within unified European market was approved in case law of EU
court.

The field of expertise of the 13™ directive (21 of April 2004) “about
public offers of purchase”, commonly known as “Directive about absorption”
also intersects with 3, 6™ and 10" in many ways.

Unlike the previous ones this normative act is concentrated on a
change in control over legal status as a result of the acquisition of company’s
stocks or other securities by external investor on the free market, not by
interested internal party.

The basic concept of the 13™ directive is “public acquisition offer”,
which is defined as public offer in order to acquire voting securities of a

corporation, addressed to all owners.
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The 12™ Council Directive passed in 1989 keeps aloof from the EU
directives on associations. This Directive obliges member states to admit
partnership with only one subject of civil law (physical or any other body
corporate). The interesting fact is that in contrast to previous ones this
directive contains just seven substantial assets and that is why it is an
excellent pattern of market directives that the Treaty of Amsterdam urged to
use more actively in the EU law. Despite its conciseness the directive is of
great importance.

Based on the instruction about small and middle-sized enterprises
approved by the Council in 1986 the 12* Directive provided an opportunity
to establish single-member companies since January 1%, 1992. The main
reason for passing this directive was the necessity to provide the EU private
entrepreneurs opportunities to limit their responsibility in commercial
relationship.

According to the Directive the member states must provide in their
corporate law a possibility of creation and existence limited liability
partnerships with one member participating in it. Trade associations can be
created just by one person or can come to such a state through pooling all
the stakes by one subject of law. In both cases their legal capacity should be
admitted by the national law.

However, the question whether one natural person should be allowed
to set up several single-member companies is left to national legislators. The
question of permissibility of setting up one person’s partnership by another
juridical person is left to member states too. At the same time, the national
law may cover the foundation of single-member associations in other forms

of law, for example cooperative association.
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On the whole, single-member companies are regulated by lex societaties
and the 12™ Directive binds them publish data in conformity with the first
Directive. There is embodied in the Directive (asset 4 also) the status of a
single member of the partnership that presents the association and executes
the function of the partners’ general meeting. At the same time, all the

contracts between him and the association should be made in a written form.

Conclusion
Thus, the primary EU law sets basic provisions on the status of legal
persons in the EU Members. Documents of the EU institutions aimed

primarily this, to harmonize national legislation.

41



OMNMOCPEAOBAHHAS TAPAHTUSA YIJIATDI
TAMOXEHHDbIX MJATEXXEN B EC

Makcum BopobbeB”

AHHOTauMsA. B crarbe paccMaTpuBaeTCsl HOBble MeXaHU3MbI
obecrieueHMsT yIJIaThl TaMOXXEHHbBIX IUIaTeKei, KOTOpble MpexroJiaraeTcs
npumMmeHsiTb B EC ¢ 1 guBaps 2016 roma. AHanusupyertcsi 00sI3aHHOCTD
TaMOXEHHOrO0 oOpraHa rocygapctBa-wieHa EC, KOTOpbIi  OpUHSI
obecrieueHne, 00ecIieunThb BbITIATY FapaHTMPOBAHHOTO TaMOXXEeHHOTO A0JIra
TaMOXeHHOMY OpraHy nApyroro rocypapcrBa-wieHa EC. AHanm3upyroTcs
IOC/IeCTBUS BBeLEeHUs B [eiCTBMe TaKoro Imnopsaka. PaccmarpuBaertcs
BO3MOXHOCTb MPUMeHEeHUSI HOBbIX CIIOCOO0B obecrieueHusl B IOMOJIHEHME K
y)Ke TIpUMEeHSIEMbIM TapaHTUSIM [Ji1 MPOLeaypbl TaMOXEHHOTO TpaH3UTa.
BopicKa3piBaeTcd MHeHMe O IlepCreKTUBax [pUMEeHeHUs1 MexXaHu3ma
OIIOCpeIOBAHHOI rapaHTUM AJs1 obecrieueHMs] TAMOKEHHbBIX IIIaTexei mpu
3aK/II0OUeHMM HOBBIX MEXIYHAapPOOHBIX [OTOBOPOB, perjiaMeHTUPYIOLNX

Impouenypy TaMOXe€HHOI'O TPaH3UT4d.

KiniouyeBble cC/10Ba: TaMOXeEHHbIMi TpaH3uT EBpormelickoro coro3a,
obecrieueHme yILIaTbl TaMOXEHHbIX IIIaTeXei, TaMOXeHHbI [OJIT,

OoIriocpenaoBaHHas rapaHTUsI.

* BopobbeB Makcum BacuibeBuu, KaHAMIAT IOPUIMUECKUX HAYK, 3aBeAyoInii Kadeapoii rpaskaaHCKOro 1
ap6uTpaskHOro mporiecca Kypckoro rocygapcTBEHHOIO YHUBEPCHUTETA.
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INDIRECT GUARANTEE FOR CUSTOMS PAYMENTS IN THE EU

Maxim Vorobjev®

Abstract. In the article it is considered new mechanisms of guaranty of
customs duties which are supposed to be applied in EU since January 1, 2016.
The obligation of customs authority of the EU member state which accepted
providing is analyzed, to provide payment of the guaranteed customs debt to
customs authority of other EU member state. Consequences of introduction
of such order are analyzed. Possibility of application of new mechanisms of
guaranty in addition to already applied guarantees for procedure of customs
transit is considered. The opinion on prospects of use of the mechanism of
the indirect guarantee for providing customs duties is expressed in case of
the conclusion of the new international treaties regulating procedure of

customs transit.

Keywords: EU transit procedure, guarantee of customs duties, customs

debt, indirect guarantee.

V3ke He MepBbIN Tof, MpeANpUHMMAIOTCS TONbITKM pedOpMUPOBAHMS
TaMOKeHHOTo 3akoHopgatesbcTBa EC. Tak eme B 2008 romy ObUT HMPUHST
Pernmament Ilapnamenta u CoBera EC N2 450/2008' 3akpemisiomiuii Taxk

Ha3bIBaeMblii MOAEPHM3MPOBAHHBIN TaMOKeHHbI Kogekc CoobmiectBa. K

* Vorobjev Maxim Vasilevich, candidate of legal science, head of the Kursk State Universities chamber of civil
and arbitral process.

! Regulation (EC) N2 450/2008 of the European Parliament and of the Council of 23 April 2008 laying down
the Community Customs Code (Modernised Customs Code) // O] L 145, 4.06.2008.
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TeKyIlleMy MOMEHTY OH J0J/DKeH ObUI BCTYIUTb B CUJIY ITOJHOCThIO?, OJHAKO
rmociae Obul TmpuHAT Permamenrt IlapnamenTa u CoBera N2 952/2013°,
KOTOPBIM TpPU3HAJ €ero YyTpaTUBIIMM CWIy. YKa3aHHBI perjiamMeHT
AHAJIOTMYHO TIpeAbIAylleMy BCTYNWI B CUJIYy B 4YaCTU MpenlyucaHuit
Komuccun EC mpuHATH akTbl O ero npuMeHeHun. IIOJIHOCTBIO OH [OJDKEH
BCTYNUTH B ity 1 stuBaps 2016 roma®.

[71aBHOV ULenbl0 3TUX [BYX PEerjiaMeHTOB SBJISIETCS MOJepHU3aLus
IIpaBOBOTO PeryjaMpoBaHus B 00JIaCTM TaMOKEHHOIO [iejia Ha TeppUTOpUM
EC. B OCHOBHOM peub MAET O MOBCEMECTHOM BHEIPEHUU 3JIeKTPOHHOIrO
OOKYMEeHTOO00pOTa, CHUCTeMbl OJHOTO OKHa M COKpalleHUs CPOKOB
obopmiieHUsT B pa3IMUHbBIX CUTyalusix. Takke MOKHO FOBOPUTH O GOJIbIIIein
oeTajiu3aluuyu peryjauMpoBaHus Ha ypoBHe EC, uTO moO3BOJsSeT piany
rocyfapcTB  (pakTMUeCKM  OTKa3aTbCsd OT  HaAU4Msg  TaMOKEHHOTO
3aKOHO/aTe/bCTBA Ha HAlIMOHAJIbHOM ypoBHe . OJHAKO C MPUHSITHEM HOBBIX
aKTOB MOXXHO Hab6MI0gaTh M TIpOliecc [elleHTpaau3aluy MPaBOBOTO
perynupoBaHusi. Tak B COOTBETCTBUM €O cTaTbeli 59 PernamenTta N2 450/2008
n crarbeit 92 Permamenta N2952/2013 mnomMuMo IpMMeHSeMbIX Ha
CEerOOHSAIIHMI [I€Hb [OEeHEeXHOro 3ajora M TrapaHTuUM [OpegycMOTpeHa

BO3MOJHOCTb IIpMMEHEHVSA  MHOIO criocoba  obecrieueHust VYILJIaThI

2 B coorBercTBUM cO cT. 188 PermamenTta N2 450/2008 c 24 uionst 2008 roma BCTYIIMIN B CUIY TOJIBKO Te
TOJIOKEHMST perjiaMeHTa, KOTopble MpegycMaTpuBaiu mpuHaTHe Komuccueit JOTOMTHUTENbHBIX aKTOB IJIsT
MIPMMEHEHMST TTOJIOKEHU I periaMeHTa, OCTaIbHasE YacTh PerylaMeHTa AOJDKHA 6bUla BCTYIIUTD B CUITY TTOC/IE
MIPUHSTUS YKa3aHHbBIX akTOB, HO He no3aHee 24 uioHs 2013 ropa.

% Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9 October 2013 laying
down the Union Customs Code // O] L 269. 10.10.2013.

4 B coorBeTcTBUM CO cTaTheil 288 Permamenta N2952/2013 ero uacTh, MpeqycMaTpUBAIOIIasl IMPUHSITHE
IOIOJIHUTENbHBIX aKTOB BCTyIMIa B cuity ¢ 30 okTs6ps 2013 roma, a ocTanabHbIe mojoxkeHus ¢ 1 saBaps 2016
roja.

> HekoTtopble rocymapcTBa-wieHbl EC yperyaupoBasy Ha HalMOHAJbHOM YpPOBHE TOJBKO BOIMPOCHI, He
yperynupoBaHHble TpaBoM EC. B aToM c/iyuae HallMOHA/IbHOE 3aKOHOJATEIbCTBO MMeeT He3HauMTeTbHbI
o6beM. TTonpobHee ¢cM.: TaMokeHHbIVI TpaH3UT EBporieiickoro coobiiecTBa: MeKIyHapOIHO-IIPaBOBbIE U
BHYTPUTOCYIApCTBEHHbIE acreKThl. — BopoHex: M3matesnbcko-nonurpadmueckuit 1eHTp BopoHeKcKoro
rocynapcTBeHHOro yHuBepcurera, 2009. — 183 c.
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TaMOK€HHbBIX TIUIATEXel, KOTOPbIi MOXKET 00ecreunTb SKBUBAJEHTHOE
obecrieueHe yIiaThl TAMOKEHHBIX TIJIaTexkei. Pa3yMHO Mpeoa0XuTh, YTO
B YCJIOBUSX BCe OOJblileit meTannsaliy MpaBoOBOrO peryanpoBaHusi chepsl
TaMOKeHHOTO [nejia B rpaBe EC, Takas HeoIllpeaeneHHas HOpPMa BbITVISIAUT
HECKOJIbKO CTpaHHO. Bo3moxxHO HOBbIi Pernament Kommccun ECS,
perjiaMeHTUPYIOIIMIA NpUMeHeHMe TaMOXeHHOro Komaekca EC copepkut
MOJIOKEeHMsT 00 YKa3aHHBIX «MHBIX» CII0co6ax o6ecrevyeHuss YILIAThI
TaMOKeHHbBIX IaTexeil. OOpaTUMcsi K ero MHpoekTy. B cOOTBeTCTBUM CO
cratbeit IA-III-2-05 (321-07-IA) mnpoekra Pernmamenta Komuccum o
npuMeHeHnn TamokeHHOTO Komekca Coro3a’ rmpeaycMOTpPeHO, YTO B CIydyae
MIpUMeHEeHMsI MHOTro cIiocoba obecrieueHMsl YIaThl TAMOXKEHHbIX IIaTeXKei
rocyJlapcTBO-4jieH, B KOTOPOM MPUHSITO ObeclieueHue, JOKHO B TeyeHue 1
MecsLa Mo 3arpocy MepeyncanTb COOTBETCTBYIOIIYI0 CYMMY TaMOKEHHOIr'O
IoJra B rOCyJapCTBO-YIEH, e TaKOW AOJIT BOSHUK B XOJle OCYIeCTBJIEeHUS
TaMOXXEHHO! mnpouenypbl. OTHOCUTENBHO CYIIHOCTY BO3MOXHOTO «MHOTO»
criocoba obecrieueHMsT BHOCUT SICHOCTb cTaThsg DA-III-2-03 (321-07-DA)
nmpoekta. Tak B KauyeCTBe MHBIX CIIOCOOOB oObecrieueHUs YILIAThI
TaMO>KEHHBIX I1JIaTeXXeil IpeajaraeTcs IIPUMeHSThb:

1. OGecrneueHue WIIOTEKON, 3aJ0OTOM 3eMejb WIM JOPYIUM
SKBMBAJIEHTHBIM IIPAaBOM Ha HeJBVKMMOE UMYIIECTBO.

2. Ob6ecrieueHye YCTYIKOJ TpeGoOBaHMSI MM obelllaHMEM IlepeaaTh

MMYIIECTBO, C (aKTMUECKOil Ilepemauveil TOBAapOB, LIEHHbIX Oymar, IpaB

¢ B Hacrosiee BpeMs aeiictByer PermamenT Komuccum N22454/93, KOTOPBIN He IpemLycMaTpPMBAeT MHBIX
crioco6oB. Commission Regulation (EEC) No 2454/93 of 2 July 1993 laying down provisions for the
implementation of Council Regulation (EEC) No 2913/92 establishing the Community Customs Code // O] L
253,11.10.1993.

" Consolidated preliminary draft of the Union customs code implementing act // Brussels, 13.01.2014
TAXUD/UCC-IA/2014-1.
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TpeboBaHMsI, OAHKOBCKMX cOeperaTejbHbIX KHIDKEK, 3alluceil B peecTpe
roCy/IapCTBEHHOTIO JI0JIra My 6e3 TaKOBOJA.

3. ObecrneueHue OOrOBOPOM O COJMIAPHON OTBETCTBEHHOCTH B
OTHOIIIEHVM BCeil CyMMbl [0OJira TPEeTbMM JIMILIOM Iepel TaMOXeHHBbIMU
opraHaMm WJIM BblJaueli BeKCeJisl, TapaHTUPOBAHHOTO TPETbUM JIMI[OM.

4. ObecrieueHne geHEXHBIM 3aJI0TOM MJIM MHBIM 00513aTe/IbCTBOM B
IeHeKHOI (hopMe, BbIpaKeHHbIM B MHOI BajloTe, HeXKeJIM eBpo MM BalloTa
rocy/IapCTBa-ujeHa, IPUHSIBIIErO 00s13aTebCTBO.

5. ObecneueHne 3a CUeT YaCTU reHepaJbHOTO 00ecreyeHus.

[TpoekT TmipennucbiBaeT rocymapCTBaM-4jeHaMm OIIpene/iuTh YCI0BUS
MpUMeHeHMsI [AaHHBIX CIOCOO0B obecrieueHMs] YIUIAThl TaMOKEHHbBIX
iatexxeil. Takum 006pa3oM, MOKHO TOBOPUTH 00 3TMX HOBe//IaX KakK O
TIPOSIBJIEHUM [elleHTpaJn3aluy B IIPAaBOBOM PeryJupoBaHUM TaMOKEHHOTO
nesa.

Heo6x0o11M0 3aMeTUThb, YTO YKa3aHHbIN MepedeHb TOIYyCTUMBbIX BUIOB
obecrieueHUsT COOEPsKUTCS B JelicTBYIOIEeM ceituac PermameHte Komuccun
N2 2454/93. OmHaKO Ha CEeTONHSIIHUI NIeHb NpUMEHeHMe 3TUX CII0CO00B
obecrieyeHMs]  JOMYCKaeTCsl  TOJAbKO, €CJM  3TO  IPeayCMOTPEHO
3aKOHOZATe/JIbCTBOM TOCYy[apCTBa-4jieHa, Hallpumep IpPU BBIITYCKe TOBApPOB
10 MOJIHO¥ OIIAThl TAMOXEHHBIX mjaTesxkei. Takum o0pa3oM, IpuMeHeHue
YKa3aHHBIX CIIOCOOOB HAa CEromHsIIHMUIA JeHb BO3MOXKHO TOJIBKO Ha
TEePPUTOPUM OOHOTO TOCymapcTBa-wieHa. sl TpUMeHeHMs MX Ha BCeil
tepputopun EC HeobOXoguMm MexaHM3M, 00ecreuMBarolInii BO3MOKHOCTH
obOpaleHnus B3bICKAHMS TaMOXEHHBIMM OpraHaMM OJHOrO TroCyaapcTBa-
yjeHa TaMOXXeHHOTro JoJjira obeclieueHHOro B APYTOM TrOCyIapCTBe-ujeHe.

Ha cerogHsimiHuiA JeHb 3TO BO3MOXHO 00eCcIIeunTh TOJHKO B OTHOIIEHUU
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IEeHeKHOTo 3ajiora, CyMMa KOTOPOTO MOXET ObIThb IepeydyciieHa
COOTBETCTBYIOIIEMY TaMOXE€HHOMY OpraHy WM TapaHTUM, TaK KaK rapaHT
IOJDKEH 00ecreunBaTh BO3MOXKHOCTb BO3MeIlleHMsT Ha Bceit Tepputopuu EC.

[lepeueHb [OIOJHUTEIbHBIX CIOCOO0B oObecreueHns: (GaKTUUECKU
COIEPKUT OOJIBIIMHCTBO WM3BECTHBIX TIPaskgaHCKOMY IIpaBy CIIOCOOOB
obecrieueHMSI UCTIOHEHMS 00s3aTebCTB. [Ipy HeUCIIONHEeHMUM 00s13aTETbCTB
repe TaMOXE€HHBbIMM OpraHaMy BO3MOKHA CUTYyalMs KOTOA TaMOXXeHHbIe
opraHbl OyIyT BBIHYKIE€HbI OOpaTUTHCS IJIs1 B3bICKAHMUSI K KOMIIETEHTHbBIM
opraHaM JIpyroro rocymapcTBa-ujieHa. ITO MOXET ObITh 3aTPyIHUTENbHO,
YUUTBIBASI, UTO B TOCYAapCTBAX-WIEHAX MOXET Pa3anyaTbCs TPaKJaHCKOe U
rpakIaHCKoe TIIpolieccyajbHOe  3aKOHOAATeAbCTBO. Takum  o06pasom,
TaMO>Xe€HHbIE€ OpPraHbl MOTYT CTOJKHYTBHCS C KOJUIM3USIMMU MEXKIYHAPOAHOTO
yacTHOrO IIpaBa, 4YTO, HECOMHEHHO, BbI30BET Heymo0CTBAa B YacTu
MIpUMeHeHMs YKa3aHHbIX Mep obecIieueHMsl YIUIAThl TAMOKEHHBIX IJIaTEXeN.

EnuHCTBEHHBIM pPa3yMHbIM CII0CO60M IIpUMeHeHUs
HeYHUQPUIIMPOBAHHBIX CIIOCOO0OB obecreueHMs] YIIAaTbl TaMOKEHHbBIX
riaTexxei Ha Bceit Tepputopun EC mipencrasiisieTcs 3aKperyieHre Ha YPOBHE
Pernmamenta Kommuccum EC  00s13aHHOCTEN  TaMOKEHHBIX OpPraHoOB
rocyapcTBa-uieHa, IJie IpUHSITO obeclieueHye IepeuncanTb He00X0IMMYIO
CYMMY TaMOXE€HHOI'0 [O0JiIra TaMOXXE€HHBIM OpraHaM [pPyroro rocyaapcrBa-
yjieHa, OJJHOBPEMEHHO MHULIMMPOBAB MpolleAypy oOpalleHusT B3bICKaHMS 3a
cYyeT IpeaoCTaBJIeHHOro obecreueHusi. B mpoekre PersamenTta Komuccun
colepskaTcs KakK pa3 Takue MoJoxkeHus. Ilpy X NpuUMeHeHUM Ha IepBoe
MECTO BBIXOJUT He eiCTBUTENbHOCTh OOecrieueHus] Ha BCeil TeppuUTOpuUun
EC, a nmpu3sHaHMe COOTBETCTBYIOIIETO pelleHUs YIIOJHOMOYEHHOI0

TaMOJXE€HHOTI'O OpraHa rocygapCrBa-4jeHa, KOTOprI7I OneHNMBaeT
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rpeaocTaB/isieMoe obeciieueHe B COOTBETCTBME C HOPMaMy HallMOHAJIbHOTO
npaBa 1 GaKTUYECKM TapaHTUPYET MaJTbHENIIYI0 BO3MOKHOCTb O0OpaleHusI
B3bICKaHMsA. TakuM ob6pa3oM, B cooTBeTcTBuM ¢ IpuHSATBIM TK Coiosa u
npoekTom PernmameHTa Komuccuu mosiBisieTcsl BeCbMa MHTepecHasi ¢opMa
obecrieueHMs] yIJIaTbl TaMOKEHHBIX IUIATEXel, BbIpaXkawomiascs B
OIOCpPeAOBaHHO rapaHTUMN.

[IpoekTOoM mpegycMaTpMBaeTCs, UYTO K Mpoleaype TaMOXeHHOro
TpaH3UTa CO0I03a He MOTYT IMPUMEHSITbCSI HOBbIE CITIOCOOBI 0bOecreueHust. ITO
CBSI3aHO C TeM, 4YTO [JOJI [0 yIUIaTe TaMOXXeHHbIX IUIaTeXel YacTo
BO3HMKAeT B TOCyJapCTBe-4JeHe, TaMOKeHHble OpraHbl KOTOPOro He
npuHuMagu obecrieyeHre. OOHAKO OIOCpeNOBAaHHAs TapaHTUSI KaK pas
OO/DKHA IIOMOYb B TakMX CUTyalusix. IIJIS OTCYTCTBUSI HeOOXOAMMOCTU
KaXObIii pas MepeuucyasTbh CyMMbl oOeclieueHMS TaMOXXEHHbIM OpraHam
OPYyTUX TOCYIapCTB-WIEHOB IIeeco00pasHO CO3[aTh KIMPUHTOBBIN LIEHTP
IJIs1 TIOTaIlleHMsI B3aMMHBIX 00s13aTe/IbCTB 0e3 (haKTMUYeCKOro ImepeumcaeHust
IEeHEeKHBbIX CpelCcTB. bosiee TOro, Kak IOKa3bIBaeT MPaKTUKA TaMOXE€HHOTO
coro3a EBpA3DC, mpuMeHeHMe OEeHEXKHOTo 3aJiora ¥ OaHKOBCKOW TapaHTUM
oast obecriedyeHMs] VYIUIAThl TaMOXKEHHBIX ILIaTekeil IpM TaMOKeHHOM
TpaH3UTe SBJSIOTCS OOMUHUPYOIIMMM crocobamu. KoamuecTBO ciiyyaeB
IIPYMMEHEHMS ITIOPYUYMTENbCTBA YBEJIUUYMIOCH B CBSI3UM C HEBO3MOKHOCTBIO
npuMeHeHus KHwkek MJII, HO r7aaBHBIM 00pasomM pedb UIET O
MIOPYYMUTEIBCTBE B paMKax JOTOBOPOB IMOPYUYMUTENbCTBA MO 00sI3aTe/IbCTBAM
HecKoJIbKUX jul, ¢ ®TC P®. 3anor umyliecTBa sl obecreueHus: YIuIaThl
TaMOK€HHbIX IIJIaTeXXKeil IIpM TaMOXEHHOM TpaH3uTe (aKTUUYeCKu He
TIPUMEHSEeTCs, HeCMOTPSI Ha 3aKpeIVIEHHYI0 B 3aKOHE BO3MOXKHOCTbh. Takum

O6p&30M, HeCMOTpPA Ha BOBMOXHOCTb IIpMMEHEHNM 3aJi0ra MMYyILIeCTBa 3TOT
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9K30TUYECKUI CIIOCOO obecreueHust He BOCTpPeOOBaH BBUAY HEyI0OCTBA Kak
IJIS TAMOXKHM, TaK U OJIs1 y4aCTHUKOB BO/I.

B 3ak/oueHue X04eTcsl OTMETUTh MepPCIeKTMBHOCTb OIIOCPeI0BaHHOM
rapaHTuM npu obecreyeHMM YIUIAThl TaMOXKEHHBIX TIIIaTexkein U
BO3MOXHOCTb €e TMpUMeHeHMSI B  HOBBIX COTJIAIIEHUSIX  MEeXIY
rocymapcTBaMu, HallpMMep, O TAMOKEHHOM TPaH3UTe TOBAapOB. ITO CHU3UT
3HaUeHMe MeXOAyHapOIAHbIX TapaHTUIHBII ceTeil U I03BOJUT IIPUMEHSTb
pasin4Hble CII0COObI ObOecrieueHusi, BO3MOXHO Oojiee yHooOHbIE [IJIsI
y4yacTHMKOB B3I, B TO BpeMsl KaKk OCHOBHBIM OTBETCTBEHHBIM JIMIIOM Ilepe]
MHOCTPAHHBIMM TOCYJAapCTBaMM 3a OIUIATy TaMOXXEHHbBIX IJjaTexkeil MOKeT
CTaTb  YIOJHOMOYEHHBII  TOCYZApPCTBEHHBIN  OpraH, TIPUHSABIIN I

obecrieueHmue.
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NMPUHUMIMN 3AMPETA MPUMEHEHUA CUJbl MU YTPO3bl CUNOMA:
NCTOPUA CTAHOBJIEHUA U MEXKOYHAPOOHO-MPABOBOI'O
3AKPEIMJIEHUA

OMutpuii Fanywko”

AHHOTanua. Arpeccusi, cCujaa M yrposa CWIOi CONPOBOXOAIN
MeXIyHapOAHble OTHOIIIEHMS HA BCEM IIPOTS)KEHUM YeJI0BeYeCKOil ICTOPUN.
byayuu wm3HaAuvaJlbHO TIPAaBOMEPHON, C XOAOM BpeMeHM WU pa3BUTUEM
MEXIYHAapOIHOTO IIpaBa, MEXIYHApOAHOE COOOIIEeCTBO  ITOCTENeHHO
00BSIBMIIO arpeccyio BHE 3aKOHA, 3aKPeIMB IMPUHLIUIT HeIPpUMeHEeHUsI CUJIbI U
YI'PO3bl CUJIONM KaK HOPMBI jus cogens. B maHHOI cTaTbe aBTOP pacCMaTpuBaeT
MUCTOPUIO CTAHOBJIEHMS U 3aKpeIIeHUs JaHHOTO MeXIYHAapO4HO-IIPaBOBOrO
IIPUHILINIIA, [OeJlaeT aHaJM3 OCHOBHBLIX MEXAYHApPOOHbIX aKTOB, KOTOpPbIE
3aKpeIvisyIi  HOPMBI €My [penllecTBOBaBIIME, pacCMaTpMBaeT BKIIA[,
OTeUYeCTBEHHOM [OUIIJIOMaTUM B [eJI0 YKpeIUIeHus Mupa UM OTKasza oT
arpeccuu. [lenaeTcss akKUEHT Ha BJAMSHUM II€pBOM MUPOBOII BOVHBI Ha

3aKpelvieHre JaHHOT'O IIPMHINIIa MEeXXIYHAPOAHOI'O ITpaBd.

KiioueBbie CjIOBa: OCHOBHbIE IIPUHLMITBI MEXIYHapOJHOTO IIpaBa,
HOPMBI jus cogens, 3aIipeT NPMMEHEHMs CUJIbI UM YIPO3bl CUJION, UCTOPUS

AUITTIOMaTUN.

* Tanmymko [IMuTpuit BsueciaBoBud, K.10.H., ZOIEHT Kadenpbl MeKIYHAPOIHOTO M €BPOIMeiCcKOoro mpasa
BopoHeskckoro rocygapcrBeHHOro yuupepcuTera. E-mail: galushkodv@gmail.com
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THE PRINCIPLE OF NON-USE OF FORCE OR THREAT OF FORCE: HISTORY
OF DEVELOPMENT AND FIXATION
IN INTERNATIONAL LAW

Dmitriy Galushko®

Abstract. Aggression, force and threat of force accompanied
international relations throughout human history. Being initially legitimate,
with the course of time and evolution of international law, international
community gradually declared aggression outside the law, securing the
principle of non-use of force and threat of force as a jus cogens norm. In this
article the author examines the history of formation and anchoring of this
international legal principle, makes an analysis of main international
instruments which fixed norms preceded to it, considers contribution of
domestic diplomacy to the strengthening of peace and non-aggression. The
emphasis is placed on the impact of the First World War at consolidation of

this principle of international law.

Keywords: main principles of international law, jus cogens norms,

non-use of force or threat of force, history of diplomacy.

[TepBast MupoBas BOJHA SBJISETCS OSHMUM M3 KJIIOUEBBIX COOBITUIA
MMUpoBOi1 uctopumu. OHa omnpedenuaa MMPOBYIO SBOJIIOIUIO  BCErO
MIOCJIEYIONIEr0 BpeMeHM. 3a 4YeThipe Troja MPOoM3OoIuIa MOIJIMHHAS

peBOJMIOINVA B 9KOHOMMKE, KOMMYHUKaIIUAX, H&HI/IOH&HBHOV[ OopraHm3anvmn, B

* Galushko Dmitriy V. Ph.D., Associate Professor, Chair of International and European Law, Voronezh State
University, Russia. E-mail: galushkodv@gmail.com
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coLManbHOM cucreMme. ECTeCTBEHHO, OHa OKa3aja caMoOe CepbE3HOe BIUSIHUE
Ha pa3BUTHUE MeXAyHapomgHoro TIipaBa. OHa ¢aKTuUueCcKM paspyuinia
OIITUMMUCTUYECKYIO KyJAbTypy EBpoOmbl, cMsila BCe OOCTVOKEHWUSI CTOJETUS
rnocjsie HamonmeoHOBCKOTO Mupa, cheiajia Hacuiaue JIETUTUMHBIM OpyaueM
paspelieHusT MEXAYHAPOOHBIX CIIOPOB M MHCTPYMEHTOM COLIMAJIbHBIX
nepemeH..

iMeHHO B 3TOT Ilepuof, Cpedy Mpouyero, MoCTelneHHO (opmMupyeTcs
onuMH 13 (QyHIZaMeHTOB, 0e3 KOTOPOTO HEBO3MOKHO IIPEeICTaBUTh cebe
COBpeMeHHO€e MEeXAYHApOJHOe IpaBO — IPUHIMII 3ampera IpUMeHEeHUs
CUJIBI WM YTPO3bl CUJIOM B OTHOIIEHMSIX MEXAY TOCyaapCTBamMu, MHBIMU
CJIOBaMM, 3aIipeTa arpeccun, arpeCCMBHOM BOVIHBDI.

Enie 1o Havasia nmepBoii MUPOBOI BOMHBI, 23 utonsa 1914 roga, mpembep-
MUHUCTPp Benukobpuranum Hasup Jlnoiin Ixxopmxk momenuics c Ilamartoit
OOIIMH CBOMM MHEHMEM, UYTO COBpeMeHHas LMBWIM3alusi BbipaboTasa
nocTaToOYHO 3(dGdeKTMBHBIE CIIOCOOBI YPEryJIMpoBaHUSI MEXIYHAPOIHBIX
CIIOPOB, [VIABHBIM M3  KOTOPBIX SIBJISIETCS  «3ApaBblii U  XOPOIIO
OpraHM30BaHHBI apOUTPaAK»2.

CrenyeT OTMETUTD, UTO B MEPUOL OO MepBOil MMUPOBOI BOVHBI BOHA
cuMTajgach 3aKOHHBIM MHCTPYMEHTOM IIOJAUTUKM rocymapcTB. Jlio6oe
CyBepeHHOe TOCyJapCTBO MOIJIO CBOOOMHO TMPUOErHyTh K BOJiHE [JIsI
peanm3aluuM CBOMX TIIpaB U MHTepecoB. MeXIyHapOoagHO-IIpaBOBbIE
OTpaHMYEHMsI KacajyucCh B TO BpeMs MPeMMYIeCTBEHHO CPeJiCTB U CIIOCOO0B
BefleHNUs1 BOJHBI (TaK Ha3biBaemoro jus in bello), omHako He mMpaBa Ha

BefleHMe BOIHBI KakK TakoBoro (jus ad bellum). HekoTopoe MCKIHOUYeHNE

! Cm. mogp.: buproxkos I1. H. MexxgyHapomHoe IpaBo: yu4eOHMUK AJ1s By30B. M. : I0paiit, 2013. — I'taBa 3.
2VtkuH A. . TlepBas MupoBas BojtHa. — M. : Anroputm, 2001. — C. 130.
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COCTaBJS/IM  JOBYCTOPOHHME  IOOTOBOPbI, IO  KOTOPbIM  CTOPOHBI
IOTOBapMBaIMICh HE PeIIaTh CIIOPBI MEKIY CO00J MPUMEHEHMEM CUJIbI®.

CornacHo moktpuHe bellum justum, BoiiHa He BCerAa SIBJISIETCSI TPEXOM.
B HeKOTOpbBIX Cayyasx, OHa SBJISIETCS 3aKOHHOM, HPABCTBEHHO IIPAaBUILHOM,
cpaBenauBoi.  KoHuenumusg — cripaBedjiuBOil  BOWMHBI  KaK  Teopus
chopmupoBanach B Tpyaax ABryctuHa ABpenusi. B XVII Beke I'yro I'pouuii
UCTIONb30BaJI  MPUHLMIBL  3TOM  TEOpUM i1  KOHLEITyaJau3alumn
MEeXIYHAapOAHOrO IpaBa eBpOoIeickux HapomoB. OCHOBHOe IIpOu3BedeHNe
I'poryis «O mpaBe BOJHbBI ¥ MUpa» He yTepsIo IeHHOCTU U ceromus®. I'pormii
coxXpaHMI 60roC/IOBCKOE pasyinume MeXay CIIpaBeanuBO 1 HeCIpaBeIIMBO
BOVHOWM, TIOHATUSIMM, KOTOpbIe BCKOpe MCUE3HYT W3 TPaKTaTOB II0
MeXIYHAapOIHOMY IIpaBy, HO KOTOpble KaKMM-TO 0O0Opa3oM IOJAKPEILISIOT
COBpEeMEHHbIe ITOAXOAbl K arpeccuu, CcamMooOOpOHE U OCBOOOXKIEHMIO®.
XOpoIlI0 M3BeCTHOE yUyeHMe O «CIpaBediMBOil BOVHE», KOTOpPOe He CHesano
HUYEro, KpomMe Kak obecIieunsio BEPYIOIIMX 000CHOBAaHMEM BOWHBI U BCeii
ero MnoAJIoCTU. bblJIO MPeATIPUMHATO MHOKECTBO YCUIINUI 10 KAKAOMY TIOBOAY,
yTOOBbI OIPaBAATh arpeccuio, M UTOObI OIMpPaBIAThb >KECTOKOCTb, KOTOpas
13001/10BajIa B TO KPOBOIPOJUTHOE BpeMsI®.

it TOro, 4YTOOBI OBITH CIIpAaBeIJIMBONM, BOVHBI HO/KHBI MMEThb
CripaBedjIMBYI0 TPUUMHY. Bce Benukue cpeaHeBeKOBbie OOTOCIOBBI
BCTaBJISIIM CIIMCKM CIIPaBEeIIMBBIX MPUUMH B CBOM PabOThI. AHAJOTMUHbBIE
CIIMCKM OBIIM COCTaBJ€HbI, CMMMETPUYHO, C TeM, UTOObI OIpeneanTb

OCHOBaHUN4, KOTOpbIe codepXaT HecCIIpaBedJiBbile OCHOBAHVA. O,ZLH&KO,

% Dinstein Y. War, aggression, and self-defense. — 4th ed. — Cambridge [England] : Cambridge University
Press, 2005. — P. 77.

4 Buproxkos I1. H. MexxgyHapoaHoe mpaBo: yueOHuUK. M.: UsmatenbeTo I0paiit, 2013. — C. 75.

> Shaw M.N. International Law. — Cambridge: Cambridge University Press, 2008. — P. 24.

¢ Pictet J. Development and Principles of International Humanitarian Law. — Nijhoff, 1985. — P. 13-14.
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CripaBefJinBasi MpUYMHA, KOTOPYI0 MOKHO Ha3BaTb «arpeccuei» cpeay HUX
OTCYTCTBOBAJIA.

CpenHeBeKkOBas OOKTPMHA CIIPAaBeIJIMBOM BOWMHBI pasjanyanga BOWHY
MeXIy KaTOJMKaMM M BOWMHY IIPOTUB BparoB Bepbl. BoliHa B XpUCTMAHCKOM
pecry6/MKe He MOXKeT ObITh paspelleHa, ey He CYIIeCTBOBA/IO ITUUECKO U
MpaBOBOJi 1eM, KOTOopas He MOXeT ObIThb AOCTUTHYTA MHaue, ueM uepes
BOitHY. Ho 10 OTHOIIEHMI0 K BparaM Bepbl, Oy/b 3TO €peTUKU WIN Te, KTO
MIPUHAIJIEXXUT K OPYroMy BepOMCIIOBEOAHMIO («CapalMHbI»), arpecCuBHast
BOJfHA ObLJIa IMOJHOCTbI0 0OOCHOBAHHO M MPaBOMEPHOJ. AKT 3alllThI CeoOst
OT arpecCuBHOI BOJHBI XpPUCTMaH ObLI HecIIpaBeIIMBbIM aKTOM. BoiiHa,
Ioaske B BUJe arpecCMBHOI BOJHBI, CJIefOBaTe/bHO, HE CUMTaach abCOMIOTHO
HEJIETUTUMHBIM aKTOM, U He ObLI0O MMHMMAaJbHOI'O KOJMYECTBAa BHMMAaHMS
caMOMY ITOHSITUSI arpecCui B CpeHEBEKOBOI OOTr0CI0BCKOI JOKTPUHE.

ITepuon, ¢ 17 B. 40 Hayajsia MepBOM MMUPOBOM BOMHBI O3HAMEHOBAH
OTKazoM OT wupaeu bellum justum ¥ TOJHBIM IIPOM3BOJOM CO CTOPOHBI
abCoOJIIOTHBIX TIpaBUTesel, CTPEMMBIINXCS YKPEIUTh CYBEPEHUTET CBOUX
roCygapCTB U MNpPeArouyUTaBIINX MCII0Jb30BaTh APEBHEPUMCKYI) MaKCUMY
inter arma silent leges nJs BeoeHMeM HUYEeM He OrpaHMUYEHHBIX
3aXBaTHMUYECKMX BOJMH. B HOBOJ eBpoIeiickoii cucrteMe, 006pa3’0BaHHOI
rocyJapcTBamMy, IIpM3HABaeMbIMM B3aMMHOE IOCTOMHCTBO, BOVHa Oblia
3aKOHHOJ IIpeporaTuBoi cyBepeHa. I[Ipobiema «CIpaBeINBOI MPUIMHBI»
Oblla ymaneHa u3HavajbHO. CIIpaBemIMBOCTb BOWHBI OblIa «BOIIPOCOM
JIMYHOM coBeCcTu». Kaxkgoe rocymapCTBO MMeeT MpaBO HauaTh BOWHY, Te€M
caMbIM, BOJiHa MeEXAy TroCygapcTBaMM Bcerma ObIIO «CIIpaBemauBOi» (B
dbopMasbHO-IPAaBOBOM CMbIC/IE), HE3aBUCMMO OT 3HA4YeHUS ITUYECKUX,

IIOJINTUYECKUX W IIPpaBOBBIX HOBI/IHI/IV[ CTOpPOH. HpOTI/IBHI/IK, Oospllle He
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SIBJISIIOLIMICST  3allMTHMKOM HeCIHpaBedJMBOM IIPUUYMHBI, MOXET Terephb
CUMTAThCS «IIPOCTO Bparom», a He MPeCTYITHUKOM M/ abCOMIOTHBIM Bparom,
KOTOPbI TO/KEH ObITh YHMUTOXeH. Takum o06pa3oM, CTaJl0 BO3MOKHBIM
paspaboratb cucremy Hopm  (jus  belli), OCHOBBIBAIOIIMXCS  Ha
«HeOUCKPUMMHAIIMOHHOM» KOHLIENLIMM BOWMHBI, UYTO CIIOCOOCTBOBAJIO
OrpaHMYEHMIO HACUINSI BOBPEMSI BOVIHBI.

B k/maccuyeckoM MeKIYHApOJHOM ITpaBe He ObIO HOPMbI, KOTOpas
MOKET YCTAaHOBUTbH HE3aKOHHOCTb BOVHBI B 3aJaHHBIX ciydasx. Hao6opor,
O6blIa HOpMa, KOTOpas IpM3Hajaa MpaBO KakKIOro rocymaps 3aKOHHO BeCTU
BOViHY. OCHOBaHMS, TPUYMHBI U 1€ BOMHBI HE MMeIN OPUANYECKON
sHauuMocTu. OObsIBIeHNE BOJHBI He ObLJIO aKTOM arpeccuu, a, Hao60poT, 3TO
ObLI aKT, KOTOPBIi COOTBETCTBOBAJ 3aKOHAM BOJHBI. IIOCKOIbKY o0Olee
MeXIYHapogHOe TIpaBO He BKIKYAJI0 Kakoro-amMbo 3ampera Ha
MICII0JIb30BaHMe CIUJIbI, TOCYAapCTBa OyAyT BCe yallle YCTaHaBIMBATh ITpeesibl
C IIOMOIIbI0 KOHKPETHBIX JOTOBOPOB.

Brmiorh go XX Beka Jil0060e rocymapcTBO 00afajio TaK Ha3bIBa€MbIM
MpaBoOM Ha BOIHY (jus ad bellum), a 110607 MeXrocymnapCTBEHHbI CIIOpP MOT
OBITh pa3pelléH BOOPY:KeHHBIM ITyTeM. B KoHeuHOM cuéTe, Ha pybeske XIX-
XX BB. MOSBISIIOTCS IlepBble OUIMaIbHble TOMNBITKM YHMBEPCAJIbHOTO
orpaHMYeHMsI TIpaBa Ha BOVHY M pacIIMpeHMs] IPaBOBOi 06a3bl IMIPUMEHEeHUS
MUPHBIX CPENCTB pa3pelieHuss MexXAyHapoAHbIX criopoB: B 1899 u 1907 rr.
npuHumaroTcss KoHBeHIIMM O MUPHOM  pelleHuM  MeKIYHapOAHBIX
CTOJIKHOBeHMI1. Tak, B 4aCTHOCTH, cTaThbs 1 I'aarckoii KoHBeHLIMM O MUPHOM
pelieHuM MeKIYHapOAHBbIX CTOJKHOBEHMII IMpeayCcMaTPUBaET, UTO C IeJIbI0
MpenynpennTb, 10 BO3MOKHOCTH, OOpallleHe K Ciie B OTHOLIEHUSIX MEXKITY

rocygapCcrBamMm, ,Z[OI‘OBapI/IBaIOIJ_U/IeCH AeP>KaBbl COIIAaIIAKOTCA IIpMJaaraTb BCe
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CBOM YCUJIMSI K TOMY, UTOOBI 00eCIIeuMTh MUPHOE pellieHyre MeXIYHapOIHbIX
pasHoriaacuii. CraTrbst 2 IpegycMaTpuBaia, uto JloroBapuBaloliyecs
InepskaBbl COTJIALIAIOTCS, B C/Tydyae BaskHOTO Pa3HOIJIACHUS UM CTOJTKHOBEHMS,
npexjae 4yem MPUOETHYTb K OPYXKMIO, 0OpaliaTbCs, HACKOJIbKO ITO3BOJISIT
00CTOSITENILCTBA, K OOOPBIM YCIyraM WIM IIOCPeIHMYECTBY OOHOM WIN
HECKOJIbKMX APY’KeCTBEHHBIX epsKaB.

Hcxons u3 aHanmsa I'aarckux KoHBeHILMIT MOXKHO cAeiaTh BBIBOJ: UX
HOPMbI CKOpee Hajarajau OIlpefe/IEHHbIe OrpaHMUYeHMsI Ha MCIIOb30BaHMe
jus ad bellum, pernameHTHUpYS, B Oo/bliieli cTeneHu, jus in bello, He OTMeHSISI
Ipy 3TOM BOJHY KaK CpeICTBO [JiS paspelieHus] CIIOPOB MEXIY
rocymapcrBamu. @panir JIncT ykasbiBajl, YTO CaMbIM MOCJIEIHUM CpPECTBOM
OJIs1 peanusaluy HACTOSIIETO M BooOpaykaeMoro IpaBa, ultima ratio pjst
peleHus] MeXIYHApOIHO-IIPaBOBbIX CIIOPOB OCTAeTCS M B COBPEMEHHOM
MEXIYHApOIHOM ITpaBe BojiHa’. 3HaueHMe ['aarcKux KOHBEHIIMII COCTOUT B
TOM, YTO OHM BIIEPBBIE CO3IA/IM CUCTEMY MEKIYHAPOIHO-TIPABOBbIX CPEICTB
MMPHOTO paspelieHus] MeKIoCydapCTBEHHBIX CIIOPOB, 0000IIMB U
KOOUMULIMPOBAB PaspO3HEHHYI JO STOro MPakTUKY IIPUMeHeHMUs
OTHEJIbHBIX CPEACTB MUPHOTO yperyaupoBaHusi. [aarckue KOHBEHLMM ObLIU
TIepBOIi MOMBITKOV OrPpaHMYMTH IIPaBO Ha BOVHY M MepPBbIM IIaroM Ha MyTHU
3aKpervieHMs B MEXIYHApOAHOM IIpaBe MPMHIMIIA MMPHOTO paspelieHus
MEeKIYHapPOIHBIX CIIOPOBS.

[locnemoBaBiasi BCKOpe TMOCJe 3TOr0 IepBas MMpPOBasi BOiHA
CII0COOCTBOBa/Ia OCO3HAHMIO YEJIOBEUECTBOM HEOOXOOMMOCTM 3ampera

npumMeHeHuss cwibl. IlomoxkeHust coBeTckoro Jlekpera o mupe 1917 r.

" JIuct ®@. MeXXayHapogHOe MPaBo B CHCTEMAaTUYeCKOM M3jokeHuM / ®pauir JIUCT ; rep. ¢ 6-ro HeM. U3[. ;
1oJ, pef., C Tpeaucia. u mom.: B.J. I'pabapb. — 4-e pyc. usn.; uchp. u gon. — IOpweB [Hepnt]: Tum. K.
MartTtucena, 1917. — C. 381.

8 URL: http://www.idd.mid.ru/inf/inf 40.html (JaTa o6pamenus: 15.03.2014 r.).
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OOBSIBJISIIM  arPECCMBHYIO BOJHY «BeJIMYANIIMM TMIPECTYIUVIEHMEM IIPOTUB
yeIoBeuecTBa»’ ¥ 3ByJajiy 0COOEHHO aKTyaJIbHO.

B pesynbraTe BepcanmbCckoro MMpPHOrO JOTroBopa Obuia co3maHa JIura
Hauwuii. Ilpeamb6yna CraTyTa »aHHOM MEXIYHApOAHOM OpraHm3aiumu
3aKkpenmjia 00Ilee HaMepeHMe TOCYIapCTB-WIEHOB O TOM, UTO «BbICOKMe
Horosapusatouinuecsi CTOpOHbI, MIpMHMMAs BO BHMMAaHMe, 4TO [JI9 Pa3BUTUS
COTPYOHMYECTBA MEXIAYy HapomaMu W i TapaHTuuM WX Mupa u
6e30I1acHOCTH, BaXKHO: IPUHSITh HEKOTOPbIe 00sS3aTeIbCTBa He mpuberaTh K
BOJiHe, TOAAEePKMBATh B IIOJHOM IVIACHOCTM MeXAYHAapOAHble OTHOIIEeHMS,
OCHOBAHHbIE HA CIIPABEIJIMBOCTU M UECTH, CTPOTO COOMIOAATD IpeAIICaHMs
MEeXIYHAapOOHOTO T[paBa, I[puU3HAaBaeMble OTHbIHE [IeMCTBUTEIbHBIM
IIPaBUJIOM ToBeeHMs IIPAaBUTEJIbCTB, YCTaHOBUTbD TOCIIOZCTBO
CIIpaBeAIMBOCTU U TOOPOCOBECTHO COOJI0IATh BCe Haslaraemble JJoroBopaMu
00s13aTebCTBA BO B3aMMHBIX OTHOIIEHMSX OpPTaHM30BAaHHBIX HApPOMIOB,
MIPUHMMAIOT HacTosimuit CTaTyT, KOTOpbIii yupeskaaet Jiury Hammii»'°.

HOpyrue tmonoxkenuss CraTyTa IIPOBO3IVIALIAJIM BOWHY WU €€ Yrpo3y
npo6seMoii MeKIyHapoaHOro 3HavyeHus. B uactHoctu, craThs 10
yCTaHaB/IMBAJIa, YTO ueHbl JIUrM 00SI3yIOTCS yBaXKaTh M COXPAHSITh IPOTUB
BCSIKOTO  BHEIIHEro  BTOPXEHUS  TEePPUTOPUAIbBHYIO  LEeJOCTb U
CYIIECTBYIOIILYIO MOIUTUYECKYIO HE3aBUCUMOCTh Bcex UieHoB JIuru, B ciyyae
HamazaeHusi, yrpo3bl MM OMACHOCTM HanageHusi, COBeT yKa3bIBaeT Mepbl K
obecIieueHMI0 BHITTOJIHEHMS 3TOT'0 00s13aTeIbCTBA.

Crathst 11 o00ObsIB/ISIIa, YTO BCSIKAsi BOMHA WM YIrpo3a BOIHBI,

3aTparMBaeT JIM OHA MPSIMO, WIM HeT, Koro-imbo wu3 UYieHoB Jiury,

 Mekpet o mupe, npuHATHIA Ha II Che3ge CoBeTOB 26 OKTAOPS (8 HOs1Opst) 1917 1. // IOKYyMEHTBI BHELTHE
nomutvky CCCP. — T. 1: 7 Hos6ps 1917 — 31 mekabps 1918 r. — M.: Toctmonutusmar, 1957. — C. 12.

10 Bepcanbckuit MUpHBI goroBop. ITonHbi epeBof, ¢ GpaHIry3ckoro mop, pemakuueit 10.B. KiouHmkoBa 1
A.Cabauuua. — M.: sgauue Jiutusmara HKUJ, 1925. — C. 7.
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uHTepecyetr Jiury B 1eJIOM U UYTO IOCJAeNHSS [OO/DKHA IIPUHSATH Mepbl,
CIIOCOOHBIE AeCTBUTEIbHBIM 006pa3oM orpamutb mup Hamuit. B mogobHOM
ciyyae T'eHepanbHblit  CekpeTapb HeMe[jieHHO co3biBaeT CoBeT 110
TpeboBaHMIO Bcsikoro Ysnena Jiurn. Kpome TOro, oObSIB/ISIETCS, UYTO BCSIKUI
UneH JIuru mMmeeT mpaBo, APYKeCTBEHHBIM 00pa3zoM, 0OpaTUTh BHUMAaHMeE
Co6panust wim CoBeTa Ha BCSIKOE OOCTOSITENIBCTBO, CIIOCOOHOE 3aTPOHYTh
MeXIYHapOIHble OTHOILIEHUST U, CJIeIOBATe/bHO, Ipo3silee MOKoae6aTb MUP
MUK 106poe coraacue Mekay HallMsIMU, OT KOTOPOTO MUP 3aBUCUT.

HakoHnen, cratbsg 12 Craryra 3akperuisjia, 4Tto Bce YieHbl Jiurm
COIVIAIIAKOTCS, YTO €C/IM MeXAYy HUMMU BO3HUKHET CIIOp, MOTYILMIA, [IOBJIeYb 3a
co00i1 pa3psIB, TO OHM ITOABEPTHYT €ro Jnbo TpPeTeiicKoOMY pa3oupaTebCTBY,
nm6o paccmorpenuio CoBeta. OHM COIVIAIIAIOTCS €Ile, UTO OHM HM B KaKOM
cJlyyae He JIO/DKHBI IPUOeraThb K BOHE 10 MCTeYeHMUs TPEXMECSIUHOTO CpoKa
1ocjie peleHus TpeTeinckux cymeit unm moknama Coseta. [Ipy 3ToM ObLIO
IIPSIMO OrOBOpeHO: e B CoBeTe HET eauHOraacus, To «4YjeHbl OCTaBJSIOT
3a co00i1 MpaBO JEMCTBOBATh TaK, KAK OHM CUMTAIOT HEOOXOOVMMBIM IJIsSt
ToJiepsKaHms IpaBa U cipaBeaanuBoCcT» (CT. 15).

CratyTt Jiurm Haumit MOXHO paccMaTpuBaTh KaK pe3yabTaT IepBOM
MMPOBOJ BOVMHBI, a TaKXKe 3BOJIOLMU TT0J0KeHUI1 ['aarckux KoHBeHuuin 1899
n 1907 rr. B OTHOLIEHUM BO3JepXKaHMUs OT BOMHBI BIUIOTb OO MCUYEpIIaHUS
MUPHBIX CPeACTB pa3pelleHus MeXIAYHApPOAHLIX CropoB. CTAaTyT B IOJHOM
Mepe He 3ampelaj] arpeccuBHyi0 BOWHY. OOHako, Ha Hall B3IV,
arpecCcuBHbIE [ENCTBUSA TOCYAAPCTB-YJI€HOB IIPOTUB APYT ApPyra B paMKax
5TOM MEKIyHapOIHOM OpraHu3aly MOKHO ObIJIO CUMTATh HEAOITYCTUMbIMMA.

[Ipy 5TOM, O HEMOJIHOTE ¥ He3aBepIIeHHOCTU TIoJiokeHuin CraTyrta

MOXHO TOBOpUTbD B CBdA3M C MHOIOUYMCIE€HHbBIMM OTOBOPKaMM IIpU
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IIPMMEHEHUM  MMPHBIX CPEeOCTB  yperyjiMpoBaHMUs  CIOPOB  MEXIY
rocygapcTBamMu M IIpeJoTBpallleHMM  BOWHBI.  3aKpeIUleHMe TaKuX
HEKaTerOPMYHBIX MEXAYHAPOOHO-MPABOBBIX TMOJIOXKEHUI IPemoCTaBJIsIO
rocylapCTBO MpaBO IIpuberatb K BOJHE B Tex cCJydasx, KOIJa OHa
paccMaTrpuBajiach  IleJiecooOpa3HOit  [JiS  MOPOABVDKEHMST  MHTEpPEeCcOB
COOTBETCTBYIOIIEro rocymapcrsa. B CraryTe peub He 1jla O OOIYCTMMOCTU
BOJHbBI, €C/IM OHA HOCUT BHYTPEHHMI CIIpaBedJjiMBbI XapakTep, a JUIIb O
HEeOOXOIVMMOCTY BBITIOJIHEHMS OIIpelie/IeHHbIX Mpolenyp U GpopMaabHOCTEN
1[0 TOTO, KaK MPMOErHyTh K BoiiHe!l,

YY€T HeraTMBHOIO OIIbITA II€PBOII MMPOBOJ BOJHBI CIIOCOOCTBOBAJ
oajbHeNIIeMy YCUIEHUI0O OCYXXOEeHMSI M TOJHOIO 3alipeTra arpecCuBHONM
BOJVHBI, MMPUMEHEHUSI CWJIbl WJIM YIPO3bl CUJION B OTHOIIEHUSIX MEXIY
rocymapctBamu. B uactHoctu, B 1923 1. IV Accambnes Jiuru Haimmit
paccMOTpesia MPOeKT TUIIOBOTO AOroBOpa O B3aMMHOM MOMOINM, CTaThsl 1
KOTOPOTO yKasbiBaJa: «BbICOKMe OOroBapuBarwyecs CTOPOHbI YTBEPXKIALOT,
YTO arpeccuMBHAasi BOJMHA COCTaBJISIeT MEXAYHApOOHOE TIpecTyIjieHue, u
MPUHMMAIOT  TOPKECTBEHHOe  00s13aTe/ibCTBO  HE  COBepiiaTh  3TO
npectymieHne»'2. B mpeamo6yie JKeHeBCKOTO MPOTOKOjIA OT 2 OKTA0ps 1924
r.l5, xkoropmiit 6bL1 TpuHAT V Accamb6ieeit Jiuru Hanmit  Takke
IIPOBO3I/IAIIA/IOCh, UTO arpeccuBHas BOVHA COCTaBJISIeT MeXIyHapOomoHOe
TpecTyIieHNe. CraTbs 2 OaHHOTO IOKyMeHTa yKasblBaJia:
«JloroBapuBawiinyecss CTOPOHBI COIVIAIIAKOTCS HM B KOeM (lIydyae He

npuberaThb K BOHE HU APYT IMPOTUB ApPYyTa, HY MPOTUB rOCyaapCcTBa, KOTOpoe

11 CMm.: Kunz J.L. Bellum justum and bellum legale / J.L. Kunz // American Journal of International Law. —
1951. —Vol. 45. — N2 3.

12 Brownlie I. International law and the use of force by States / Ian Brownlie . — Oxford : Clarendon Press,
1963. — P. 68.

13 TIpOTOKOJI Tak ¥ He BCTYIIAJI B CUJTY.
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... IPMHMMAET Bce 00s513aTe/IbCTBA, YCTAHOBJIEHHbIE HacTos M [IpoTokonom,
KpOMe CJIy4aeB COIPOTMBJIEHMS aKTaM arpeccuy MM B CIydasix IeiicTBUS B
cooTBeTcTBUM C pemenusMmu CoBera uam Accamb6bnen Jiurm Haumit B
COOTBETCTBUM C MojiokeHussMu CtaTyTa U HacTosinero IIporokona»!4. Ocobast
posib JKeHeBCKOro IPOTOKOJIa Aayke Obljaa OTAEe/NbHO OTMeUeHa B IPUTOBOpe
HropHGeprckoro TpubyHana: «XOTSI STOT IIPOTOKOJ HMKOTHA He ObLI
patuduiIMpoBaH, OH ObLI IOAMNMCAH PYKOBOASIIMMM TOCYZAapCTBEHHBIMU
oeaTensIMM  MMpa, IPeACTaB/JSIBIIMMM  IIOAABJSIONIee  OOJBIIMHCTBO
IMBUIM30BAHHBIX TOCYAAPCTB M HApOIOB, M MOXET pacCMaTpPMBAThCS Kak
yoeauTeabHOE J0Ka3aTe/JIbCTBO HAMEPEHUS 3aK/IeIMUTh arPeCCUBHYIO BOVIHY
KaK MEXIYHApPOIHOE IIpeCcTyIieHue» ',

B 1927 r. VIII Accamb6nest Jiurum Hauuit Takke eguHOTIACHO MPUHSJIA
Iexkmapaluio 00 arpecCMBHBIX BOVHax. [JaHHbBI MeXIyHApOIHO-IIPaBOBOIA
OOKYMEHT YCTaHOBMJI 3amlpeT Ha Jo0ble arpecCMBHbIE BOJHBI, a IIpuU
paspelieHMr BceX CIIOPOB MeXAY TOCyJapCTBaMM OOJDKHBI  ObLIU
IIPMMEHSThCS TOJBKO MUPHBIE cpencTBale.

ComepskaHue BbIIIEyKa3aHHBIX MEXAYHAPOAHBIX JTOKYMEHTOB BCe
yeTye MPOBOIUT MOEI0 O IPECTYIMHOCTM arpecCUBHBIX BOH. [TomoskeHMst
YKa3aHHbBIX MeXIyHapPOIHO-IIPAaBOBbIX JOKYMEHTOB, 10 HallleMy MHEHMIO, BO
MHOI'OM IIpenorpenenmim yoeskaeHnue o AOMYCTUMOCTY IIPUMEHEHUSI CUJIbI

TOJIBKO B BlUe CaMOO60pOHbI M Ha OCHOBaHMM pelIeHUA KOMIIETEHTHOM

4 Protocol for the Pacific Settlement of International Disputes (Protocol of Geneva) dated 2 October 1924 //
The United Nations System and Its Predecessors: in 2 v. / [F. Knipping, R. Dietl (eds.), M. M. Hugo, F.
Rosenbusch (assist. eds.)]. — Vol. 2. — Oxford: Oxford University Press, 1997. — P. 563.

1> Hropa6eprckuii mporecc Hal IIaBHbIMY HeMELKMMY BO€HHbBIMM IIPECTYITHMKAMMA: CO. MaTepuaaoB: B 7 T./
miox, o611. pen. P.A. Pygenko. — T. 7. — M.: Tociopusgar, 1961. — C. 367.

16 Brownlie I. International law and the use of force by States / Ian Brownlie . — Oxford : Clarendon Press,
1963. — P. 72.
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MeXIYHAapOIHOM OpraHm3aliiu, UTo BIOCJIeNCTBUM OyIeT OTpakeHo B YcTaBe
OOH.

Hapsiny ¢ yHuMBepcaJdbHBIM, CUCTeMa IMpenyrnpeXiaeHus] arpeccuu B
YUIOBUMSIX MEKIYHApPOAHOIO MpaBOIOpPSAKa IOC/e MepBOii MUPOBOJ BOVIHBI
YKpeIuIsiiach M Ha perMoHaJbHOM ypoBHe. OmHMM M3 Haubojee BaKHBIX
TaKMX JOroBOPOB ObIJ JIOKAPHCKMIT JOrOBOP O B3aMMHOI rapaHTum 1925 r.
Mmexxny l'epmanmeit, benbrueit, ®pannneii, Benukobpuranueit u ranuei, B
COOTBETCTBUM CO CTaTh€il 2 KOTOporo CTOpPOHBLI [OOTOBOPWINUCH «HE
COBepIIaTh OJHA MPOTUB APYToii JI0O0r0 HAMlameHUsT M1 BTOPXKEHUS U HU B
KoeM (Jyyae He IMpuberaTb K BOJHe Jpyr MpoTuB apyra». 0Ocobo
OroBapMBa/IOCh, UTO IMpPUMEHEHME CUJIbl BO3MOXHO TOJIbKO KakK MpaBO Ha
caMOOGOPOHY B COOTBETCTBMUM C TTOJIOkKeHusaMy Yerasa JIvru Hanmii!’.

CrnemyromuM 3HaMeHaTe/NbHbBIM IIarOM B [pollecce  3ampera
arpeccUBHON BOJHBI cTajo IpuHSATHMe B 1928 r. [lapmkckoro moroBopa o6
OoTKa3ze OT BOViHbl — I[lakra BbpuaHa-Ke/iora, Ha3BaHHOTO TaK B 4YeCTb €ro
UIIeHBbIX BOOXHOBUTeJEl: (paHIy3CKOTO MMHMCTpPA MHOCTPAHHbBIX e
Apuctuga bpuana (Aristide Briand) n roccekperapsi CIIIA ®psuka Kennora
(Frank Kellogg), kcratu, noayuuBiiero B 1929 r. 3a 3Tt0 HobGeneBcKkyio
IIpeMMUIO.

Cratea 1 [IlapukCKOro p[oroBopa YyCTaHOBWIA, YTO Bbicokne
HoroBapuatwinyecssi CTOPOHbI TOPKECTBEHHO 3asIBJISIOT OT MMEHM CBOMUX
HapoIOB, UYTO OHM OCYKIAlOT MeTon oOpalleHusi K BOJMHe ISt
yperyJiMpoBaHusI MeXAYHapOAHbIX KOH(MIMKTOB M OTKa3bIBAlOTCSI B CBOUX
B3aMMOOTHOIIEHMSIX OT BOVHBI B KauyeCcTBe OpPyaus HaIMOHAJIbHOI

nmonmuTuku. B cratree 2 [lakTa  yKa3pBaJioCh, UTO  BbICOKMe

17 JlokapHckast KoHpepeHiuuss 1925 .. moKyMeHTHI / pen. komterus : A.®. Jlo6pos, N.H. 3emckos, U.K.
KobsskoB u ap. — M.: Tocmonutnsgar, 1959. — C. 485-486.
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HoroBapusatomiyecss CTOpPOHbI IIPU3HAKOT, YTO YyperyiupoBaHue WIu
paspellieHe BCexX pa3HOIacuit Mjin KOHQIMKTOB He3aBMCUMMO OT XapaKTepa
UX TIPOUCXOXOEHMS, KOTOpPble MOTYT BO3HUKHYTb MEXOY HUMM, TOJIKHBI
OCYILeCTB/ISIThCS TOTbKO MUPHBIMM CpeacTBaMm 'S,

Kak cripaBeminBo otrMmeuvan $. BpoyHiau, mociaepyromiasg MIpakTUKa
cropoH Ilakra bpuaHa-Kesiora He ocTaBJ/isiyla COMHEHMI, YTO OH ITOHMMAJI
KakK 3ampelaliee J60e «MCIoIb30BaHe BOOPYKeHHOI cuibi»!?. OTKa3 oT
BOJVHBI «KaK CpeaCTBa HAIMOHAJIbHOM IOJUTUKN», TTOJKPEIIEHHbI K TOMY
ke 00513aTe/IbCTBOM pelllaTh CIIOPbI TOJIbKO MUPHBIMM CPeICTBAMM, 03HAYAIO
MMEHHO OTKa3 OT arpecCUMBHOM BOJHBI, T.e. BOMHbI, KOTOPYI T'OCyAapCTBO
HauuHaeT nepBbiM?’. OgHAKO, CYIIEeCTBEHHbIM HemocTaTKoM IlakTa ObLIO U
TO, YTO OH He IpeAyCMaTpMBaJ HMKAKMX CAHKIMII HA Cay4yayl HapylleHus
YCTAaHOBJIEHHBIX B HEM 3alpPEeTOB.

[Takr bpuana-Ke/miora cram OCHOBOM [JisI HEKOTOPBIX OPYIUX
MEXIYHApOIHBIX TOKYMEHTOB, KOTOpble ObLIM HampaBjeHbl Ha OOIIuii
3arpeT MpUMeHEeHMS CUJIbl UJIM YI'PO3bI €€ MPUMMEeHEeHUS B MeXKIYHApPOIHBIX
oTHomeHusiX. Tak, Hanpumep, B Puo-me-Kaueiipo 10 okrsiopst 1933 1. ObLT
3aK/II0UEH  MekaMepMKaHCKMII aHTUMBOEHHbBI JOroBop?!, KOTOpBIA BO
MHOI'OM TIOBTOPSIJT M OOMOJJHSI nojiokeHus Ilakrta bpuaHa-Kesiora. Kpome

TOTO, IAHHBIN OJOKYMEHT TadKXKe BKJIIOUYadJ IIOJIOKEHNMS, KaCaloluimnecs

18 General Treaty for Renunciation of War as an Instrument of National Policy (Pact of Paris) of 27 August
1928 //The United Nations System and Its Predecessors: in 2 v. / [F. Knipping, R. Dietl(eds.), M. M. Hugo, F.
Rosenbusch (assist. eds.)]. — Vol. 2. — Oxford: Oxford University Press, 1997. — P. 826.

19 Brownlie I. International law and the use of force by States / Ian Brownlie . — Oxford : Clarendon Press,
1963. — P. 87.

2 Tyukun LY. Teopust mesxayHapogHoro npasa / [LU. Tyukuu. — M.: MexxayHapoaHbie oTHomenus, 1970. —
C.59.

21 Tak HasbiBaemblii JloroBop Caasempa-Jlamac.
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HeIpU3HAHMS OKKYMNalUM MU MMPUOOpeTeHUs] TEPPUTOPUIL, KOTOpbIe ObIIU
OCYILIeCTBJIEHbI CUJION OPYKus?2,

Kpome Toro, B 1933 r. Ha J)KeHeBCKOJi KOH(pepeHILU M0 Pa3opykKeHUI0
[TomuTHUueckoit KoMuccuein ObUT OmOOpeH CcIlelMaJbHbIII OOKJIAd O
HeNpUMMEeHEeHUM CWIbl, B KOTOPOM YKa3blBajOCh, UTO IIPaBUTEIbCTBA,
KOTOpble TOOYXKIAIOTCS >KeJaHMeM COAEeCTBOBATh Mdeay pa3opy>KeHMusl,
pa3BuBasg MOyX B3aMMHOTO [OOBepusi MeXOy HauusiMu EBpOIbl, myTeMm
oeKjapanuu, MOpsSMo 3alpeliaeT NpPpUMEHeHMe CUJIbl B YCIOBMSX, KOrma
[Tapmskckmit  TMakT 3ampelraer obpallleHuMe K BOJHe, TOPXXeCTBEHHO
MOATBEPKIAIOT CHOBA, YTO OHM HU IIPU KAKMUX OOCTOSITENbCTBAX HE OymyT
IIPUMEHSITh MEXIY C060Ji CUIY KaK CPeACTBO HALMOHAIbHOM HOIUTUKIZ,

CoBerckuii Coio3 NMpPUMHMMaJ CaMOe aKTUBHOe yuacTue B paboTe MO
3arpeTty arpeccuBHOM BOMHbI. iIMeHHOo CCCP mpuHazmiexana MHUIMATUBA O
BBIPAOOTKE MEKIyHApPOIHO-IIPaBOBOro oIlpedeneHus arpeccum. B 1933 r.
COBETCKME MOUIIJIOMAThl CcHenanyu IIpeajiokeHue O MPUHITUMU OoOIlIei
KOHBEHIIMM 00 OoIpee/ieHu arpeccuy Ha Toii ke JKeHeBCKO KoH(pepeHI
Io pa3opy>kKeHMUI0. Pa3paboTaHHOe COBETCKUMU IOPUCTaMU-
MeXIYHapOIHMKaMM OIIpefieieHMe arpeccuy BIIEpBbie ObLIO 3aKpeIlyieHO B
JIOHIOHCKOJ KOHBEHLMM 00 oIlpeneleHMM HamaJeHus, 3aK/IIOUeHHON B
Jlongoue mexny CCCP, Ocronuneit, Jlatsuein, [lonbiieit, Pymbinnei, Typuyeii,
[Tepcueit u Adbranucranom B 1933 r. B mpeam0Oysie JaHHOTO MeXIYHAPOIHO-
IIPaBOBOr0 IOKyMeHTa ObLJIO0 0C000 MOgUEPKHYTO, uTO ITakT Bpnana-Kesora

3alpeniaeT JIIO6YIO arpeccmio, 1 4To B MHTepecCax BC@O6IJ.I€I7I 6€e30I1aCHOCTU

22 Dinstein Y. War, aggression, and self-defense / Yoram Dinstein. — Cambridge: Cambridge University Press,
2001. —P. 154.

3 [Toxk/Ia: 1 TEKCT 10 BOIIPOCY O HeobpallleHnu K cuiie, puHsThie IToauTimyeckoii Komuccuein 2 mapra 1933
I. // COOpPHUKM TOKYMEHTOB IO MEKIYHAPOTHOM IOAMUTUKE ¥ MeKAyHapomHomy mpaBy / K.B. AHTOHOB
(pen.). — M.: Vi3g-Bo HKU/, 1929. — C. 66.
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HEeOOXOIMMO OIpefeanTb KakK MOXHO 0ojiee TOYHBIM 00pasoM MOHSITHE
arpeccuu, YTo0bl IIpeaynpeanuTh 1060 IOBOJ K ee oIpaBaaHmin?,

B KOHEYHOM CU€Te, KaK CJeACTBMe OBYX MMPOBBIX BOJH, MPUHIIAI
3ampeTa MpPUMEHEHMsSI CUIbl MM YTPO3bl CUJION ObUT 3aKpeIliEH B YcTaBe
OOH, cTaB OOHMM M3 OCHOBHbBIX IIPUHIIMIIOB MEXAYHApOOHOrO IpaBa —
HOpMOI1 jus cogens. B m. 4 cr. 2 Ycraba OOH ykasaHo, 4TO BCe UYJieHBbI
Opranusanuumu OO6beaHeHHbIX Haunin BO3IE€P>KMBAIOTCS B 179;¢
MEKIYHApPOAHBIX OTHOIIEHUSIX OT YTrpO3bl CUJION WMIU ee MpPUMeHeHMUSI KakK
IIPOTUB TEPPUTOPUAIIBHON HEINPUKOCHOBEHHOCTU WM  IOJUTUUYECKON
He3aBMUCUMMOCTH JII0OO0T0 TOCyIapCcTBa, TaK U KaKUM-IMO0 IpyrMM ob6pasom,
HecoBMeCcTUMBIM ¢ Llenamu O6benviHeHHbIX Hamit®.

B 3akiioueHne HeOOXOAMMO OTMETUTb, UTO B II€PUOI MEXKIY IBYMS
MMPOBBIMM BOVHaAMM MeEXIYHAapOAHO-TIPaBOBasi OOKTPMHA IO BOMPOCY
TIPYMEHEeHU s CUJIBI "n arpecCUBHOM BOJVIHBI 3HAUUTEJIbHO
3BOJIIOLMOHMPOBAJIA: TIPMMEHEeHMe BOEHHOM CUJIbI yKe He pacCMaTpuUBalIoCh
KaK 3aKOHHOEe CpeICTBO pa3pelleHus] MeXIYHApOOHBIX CIIOPOB WM Kak
CpenCTBO peanm3aluy IOJUTUKUA U CyBepeHUTeTa rocymapcTBa. IlaHHBIN
repuo, BIUIOTh A0 mpuHsATust YcraBa OOH, MoXkeT ObITh OXapaKTepu30BaH
repexogoM OT MeXIYHapOAHO-IIPaBOBOV pernameHTauuu jus ad bellum
TIOJIHOMY 3aMpeTy arpeccuu B MeKIYHApPOAHBIX OTHOIIEHUSX U MPU3HAHUU
MIPECTYIIHOCTM arpeccMBHOM BOJHBI. B pesynbraTe TaKOil 3BOMIOLINUU ObLI
npuHgaT YcraB OOH, craBumimii OCHOBOW COBPEMEHHOr0 MEeXIYHapOOHOTrO

IIpaBOIIOpAAKa, 1 BaHpeTI/IBIHI/Iﬁ He TOJIBKO ITPpaBO Ha arpeCCMBHYIO BOI7[HY, HO

24 KouBeH1MsI 00 olpepeneHny HamageHus, 3akiaodeHHas B Jloumone mexny CCCP, dcroumeii, JlaTBueii,
IMonbuieit, Pymbinneit, Typiueii, Ilepcueit u Adranmcranom ot 3 urons 1933 r. / BHemnss nonmutuka CCCP:
6. moKyMeHTOB (1917—1944). — T. III: 1925—1934 rr. — M.: Tum. BeicIil. mapT. mIkojsl, 1945. — C. 645.
% Yeras OOH. URL: http://www.un.org/ru/documents/charter/chapterl.shtml (Jara o6pamenns: 15.03.2014
r.).
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" SaerHI/IBIHI/[ﬁ I/IMHepaTI/IBHbIIL/'[ IIPMHIONITI COBpEeMEHHOI'0O MEeXXKIYHapOaHOTO
IIpaBa O 3alipeTe IIpMMEeHEHMS CUJIbI WM YI'PO3bI CWJIO B OTHOIIEHMUSX

MeXay rocygapCrBaMm.
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MEXAOYHAPOAOHbIE OTHOLUEHMSA KAHALbI U EBPOMEMNCKOIO COIO3A:
NMPABOBOE PEIYJIMPOBAHUE

Masen OOHLOB"

AHHOTauMss. B crarbe MpOaHAJM3MPOBAHBI MEXAyHapOIHbIE
IOTOBOPBI, 3akio4yeéHHble Mexay Kanamoit wu Espormeiickum Coro3om
(CoobwectBamu). IlpenmpuHsiTa IOIBITKA Kiaaccu@uKauuy AOrOBOPOB B
3aBMCUMMOCTM OT CTaAuM Pa3BUTUSI MEXIYHAPOIHON IIPaBOCYObEKTHOCTU
KaHampl M cTaguy eBpOIeicKkoil uHTerpauuu. McciemoBaHbl HamboJee
3HaUMMble HalpaBJeHUs MexXAyHapoaHbix oTHouieHuin Kanaget u EC.
HamMedeHbl mepcIieKTUBBI MX pa3BuTus. OmnpeeeHO IIPaBOBOe MOJIOXKeHMe
KaHazpl B MexxayHapoaHbix oTHomeHusx KaHazpl ¢ EBpornerickum Coro30M
[0 IIOBOAY WCIIOJIb30BaHMS AaTOMHOJM 3HepTruM, 3allUThl KOHKYPEHIIVMU,
TOPrOBJM AaJIKOTOJbHBIMM HANUTKaMM, CAHUTAPHBLIX Mepa MOJs 3allUThl
300pPOBbSI HacCeJeHUsI, TPAHCIIOPTa, 0€30MacHOCTM TI'PakIaHCKOM aBMallMM,
COTPyAHMYECTBA B 00JaCTM BbICIIEr0 0Opa3oBaHus, IpodeccruoHaIbHOM
MOATOTOBKM ¥ MOJIOJEXM, COTPYAHMYECTBA UM B3aMMHONM T[OMOIIM B
TaMOK€HHbIX Je/IaX, HAaYYHO-TeXHUUYEeCKOr0 COTPYIHUYECTBA, €BPOIIeiCKOTr0
KPU3UCHOTO YIIpaBJIeHUsI.

BOJIBIIMHCTBO AOTOBOPOB COAEp>KaT HOPMbI, Bo3jararliue Ha KaHagy
00S13aHHOCTb 110  M3MEHEeHMIO  HallMOHAaJbHOTO  3aKOHOIATeJbCTBA

MMIIJIEMEHTAIIMOHHOTI'O XapaKTepa.

* louuos IlaBen BiaguMmuposiny, K.10.H., JOLEHT Kadeapbl MeKIYHapOIHOIO M eBpoIIeiickoro mpasa BI'Y.
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KinroueBsie ciioBa: MEXIYHapOoaHbI€ OTHOIIIEHMA KaHa,ZLbI, Kanama n

EC, mexxgyHapoaHbie norosopsl EC.

INTERNATIONAL COOPERATION BETWEEN CANADA AND EU:
LEGAL REGULATION

Pavel Dontsov’

Abstract. This article analyzes the international treaties concluded
between Canada and European Union (Communities). The attempt of
classification of treaties depending on the stage of development of
international legal personality of Canada and the stages of European
integration.

Researches most important directions of international relations of
Canada and the EU, and perspectives of their development.

Defined legal status of Canada in international relations with European
Union regarding using of atomic energy, competition, trade in alcoholic
drinks, sanitary measure to protect public health, transport, civil aviation
security, cooperation in the field of higher education, training and youth,
cooperation and mutual assistance in customs matters, technical and
scientific cooperation, European crisis management.

Most contracts contain norms, which instructs Canada duty on

implementation, changing national legislation.

* Dontsov Pavel, Candidate of legal science, Associate professor at the chair of International and European
law, VSU, Russia.
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MexnyHapoaHbie OTHOILIEHMS C EBpormeickum Coro3om
(CoobmiecTBaMM)  SIBASIIOTCSL  SIPKMM  IIPOSIBJIEHMEM  MEKIyHapOIHOM
MpaBOCYyObEKTHOCTM  KaHagbl KakK  TpaHCATJaHTMUYECKOrO MapTHEpa
EBporeiickoro Corw3sal.

CopepkaHue STUX OTHOIIEHUI OTpakaeTcs B [OBYCTOPOHHUX
MEXIYHAapOOHbIX [OTOBOpax. B 3aBUCMMOCTM OT BpeMeHM 3aKIIUYeHUs
IOrOBOpa UM CTaAuM €eBPOIIENCKONM WMHTerpanumy uxX MOXKHO IOABEPrHYTH
caenywlinein nepuoausanunu: 1) mOroBopbl, 3aKIOUYEHHbIE ¢ EBporeinckum
o0beqMHEHMEM VIJISI U CTajau 2) IOTOBOPHBI, 3aK/IIOUEHHBIE ¢ EBpomneiickum
COOOIIEeCTBOM II0 ATOMHONM SHepTruM; 3) [IOrOBOpPHI, 3aK/IIOUEHHbIE C
EBpomneickumM 5KOHOMMUECKUM COODIIeCTBOM, 4) IOTOBOPHI, 3aKIIOUYEHHbIE C
EBpomejickumMyu  coobOIlecTBaMu. 5)  IOroBOpbl,  3aK/JIIOUEHHBIE  C
EBpomneickumMu cooOIecTBOM, 6) JOrOBOPHI, 3aK/II0UYEHHbBIE ¢ EBpomneiickum
Corosom. [Ipu onmcanun coTpygHmuyectsa Mmexny KaHamoi u EBporieiickum
COI030M MbI Oy/IEM IT0JIb30BaThCSI BBIIIEIIPUBETEHHON K1accubmKaIuesi.

Vcnonb3ysl TpenjioKeHHYI0 HaMM paHee Iepuoau3aluio pa3BUTUS
MeXIYHAapOIHOM IPaBOCYObeKTHOCTM KaHagbl, 3TM OTHOIIEHUS OyIyT
COOTBETCTBOBATh TPEThEMY U UeTBEpPTOMY Tariam e€ pa3Butus (bpuraHckas
CeBepHass Amepuka 1867-1982 u CoBpemenHass Kanama 1982 — 1o
HaCTOSIIIEr0 BpeMeHMN).

[Tocne co3manust B 1952 rogy O6benuHeHnme yriast u ctaau, B 1957 romoy

OBLIN CO30aHbI EBpOHeﬁCKOG SKOHOMMYeCKoe COO6IJ.I€CTBO " EBpOHeﬁCKOG

! Evan H. Potter. Trans-Atlantic Partners Canadian Approaches to the European Union // McGill-Queen's
University Press. — 1999, 305 p.
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COOOIIIECTBO [0 aTOMHOJ 3HEPruMu. B COBOKYITHOCTM TPU 3TU OpTaHMU3AIUU
IeiiCTBOBa/IM IapajuleJIbHO APYr IOPYry ¥ MMEHOBAIMCh €BPOIIEMCKUMMU
coobmiecTBamu, a B 1967 Oblj1a co3MaHa OJHOMMEHHAS opraHmu3anus (Takke
MOKeT Ha3bIBaThbcs EBporieiickoe cooOliecTBo, B eIMHCTBEHHOM uucie). B
1992 romy EBporeiickoe co0OIIEeCTBO IIOCPeACTBOM MaacCTpUXCTCKOTO
morosopa BupgousMmeHsieTcs B EBporeiickuit Coro3. B 1993 rony EBporieiickoe
SKOHOMMYECKOe COO0OIecTBO ObUIO IepeMMeHOBaHO B EBpomeiickoe
Co00IecTBO, a MHCTUTYThI CoobuiecTBa ctanyu uHcTUTyTamu Corosa?. Ilpu
oTroMm B TeueHMe 90-x u Havase 2000-X MOMMMO €BpPOIIEMCKOrO COr3a
MPOAOJ/DKAINM  JEeNCTBOBATb  TPU  CAMOCTOSITE/IbHbIEe  OpraHM3aluu:
EBporejickoe oObeguHeHMe YIJsS M cTaau, EBporieiickoe cooOIlecTBO U
EBporejickoe COOOIIECTBO IO aTOMHOM 32Hepruu. MaaCTPUXTCKUM
IOroBOpOM Obljla CcO3daHa CA0KHAasl MpaBoBasi KOHCTPYKIMsl Tpéx omop EC,
KOTOpbIe CBSI3bIBAJIM EBpOIENCKMIA COWO3 U TPU  BbIII€HA3BAHHBIX
opraumsanuu. B 2009 romy B cwiay BeTynua JInccaBOHCKUIA OOTrOBOp,
KOTOPBINA yIIpa3gHUI CUCTeMy TpEX OIrop. B Hacrosimee BpeMs Kak
CaMOCTOSITe/IbHbIe OpraHmu3anuy QyHKIMOHUPYIOT: EBpomeiickuii Ccow3 u
EBporieiickoe cO00IIeCTBO [0 aTOMHO SHEPIUNA.

Takum ob6bpasom, K co3gaHuio EBpomeiickux CoobirectB KanHana,
SIBJISIICH  Jle-lope  JOOMMHMOHOM  BenukoOputanum, yxke obJamana
OOCTAaTOYHBIM OOBEMOM  MEXIYHAPOAHOM  IPaBOCYOBEKTHOCTU ISl
3aK/II0UYEeHMS IBYCTOPOHHUX MeXIAYHAPOAHBIX JOTOBOPOB.

1)  JoroBopsl, 3aKIIOUEHHBIE C EBpOIeiicKMM 00beIMHEHMEM YIJISI U

CTaJIn:

2 Bupiokos I1. H. MeskmyHapomHoe IpaBo: YuebHMK a1 By30B. M.: I0paiit, 2013. I'taBa 18.
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— IIpOoTOKONM O TOProBO-3KOHOMMYECKOM COTPYIHUUYECTBE MEXIY
Kanapmoit m EBpomneiickuM obbenviHeHueM Yrast u ctaau, 19823, IIporokon
pacrpoCTpaHsI IeiCTBUe MoJIoKeHui ctaTtel [-V PaMOYHOro cor/amieHus o
TOPTOBO-3KOHOMMYECKOM COTPYAHMNYECTBE MeXOy Kanapgoit "
EBpomneiickumu cooburecTBamu, noamnucaHHoro B Orrase, 6 uionsg 1976 Ha
EBporeiickoe 00beIMMHEHME YIJISI M CTaJIMN.

2)  [loroBopbl, 3ak/alOUEHHbIe ¢ EBpomeickum coOOIIEeCTBOM IO
aTOMHOM SHEepPTUM:

— Cornamenne Mexnay Kanamoit u EBpormeiickuM €OOOIECTBOM 10
aTOMHO} SHepruMM O B3aMMOIENCTBUM B cdepe SIIEpPHBIX UCCIeIOBaHUIA,
1999% llenbio CornaiieHus SBJSIETCS CTUMY/JIMPOBAaHME U COMAEICTBUE
COTPYIHUYECTBY, B 00JIACTSIX, IIPeACTaBJSIONIMX B3aMMHBI MHTEpeC B
00/1aCT¥ MMPHOI'0, HEB3PbHIBUATOI'O, HEBOEHHOI'O MCIIOJIb30BaHMSI aTOMHO
sHeprunu. CTOpPOHBI OOSI3YIOTCS MOAAEpPKUBATh HayuyHble MCCAeTOBAHUSI U
paspaboTKky Ajs1 TMPOABIOKEHMS Hayku U (MAM) TEeXHOJIOTUM, UMeIolIye
OTHOIIleHMe K Ha3BaHHOVM cdepe wuHTepecoB. COTPYAHUUYECTBO MOKET
OCYIIECTBJSITbCSI B CHeNYIOIMX O00JacTsIX MCCAemOoBaHMUiA M pa3pabOTOK:
sgepHasi 6e30I1acHOCTb; oOpallleHMe C paaMoaKTMBHBIMM OTXOMIaMM, B TOM
yMciie uX YTUIM3alMsl; BbIBOA, M3 OSKCIUIyaTallMM SIIEPHBIX OOBEKTOB;
pagualMoOHHas 3aliuTa 1 6e30IMaCHOCTD SIIEPHBIX PeakKTOPOB; YIIPaBJsiEMbIii
TepmosiiepHbili cuHTe3. CoryaileHneM CO30aeTCsI COBMECTHbI KOMUTET 110
HAy4YHO-TEeXHOJIOTMUYECKOMY B3aMMOJeiCcTBUI0. [Iporpammbl, peannsyembie B
pamkax  CoryiamieHus, (QuUHAHCUMPYIOTCSI  COBMeCcTHO  EBpomelickum

COO0O0IIeCTBOM MO aTOMHOM sHepruu u Kanamoii. COTpyIHMUYECTBO MOXKET

% Protocol concerning Commercial and Economic Co-operation between Canada and the European Coal and
Steel Community (ECSC) // CTS 1982. N2 3.

4 Agreement between Canada and the European Atomic Energy Community for Cooperation in the Area of
Nuclear Research // CTS 1999. N2 57.
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BK/IIOUAaTh, HO He OrpPaHMUMBAETCSl CJIEAVIOIIMMM BUAAMU IeSITE€TbHOCTU:
yyacTtue GuU3MUECKUX M IOPUANMYECKUX JIMIL B TOM UMC/Ie CAMUX YUaCTHMUKOB
CornaiieHnusi, YHUBEPCUTETbI, HAYYHO-UCCIEI0BATEIbCKME YUPEXKIEHUS U
Opyrue oOpraHbl, B MCCIeIOBATeIbCKMX IIpOEKTax Ipyr HApyra Wiu B
COTJIaCOBAaHHBIX MHOTOCTOPOHHMX IIPOEKTOB, B COOTBETCTBUM C ITPaBUIaMM,
pPeryaupyoIiMMy Takye IMPOeKThl, PU YCJIIOBUM COTJIACUS TPEThUX JIULIL, €C/Iu
5TO HeOOXOJMMO; COBMECTHbIE NBYCTOPOHHME HAy4dHO-MCC/Ied0BaTeIbCKMUe
MPOeKThl, co3daHHble CTOpPOHAMM; COBMECTHOE€ MCIOJb30BaHME HAy4YHO-
1CCJIeIOBATe/IbCKUX YUPEsKIeHIT; 0OMeH U IpefocTaB/ieHne MHGOpMaLum 1
OaHHBIX; OOMEH CIIpaBOUYHBIMM MaTepuasamy, oOpasiiamy, TOILUIMBOM,
obopynoBaHMEM U MpUOOpaMu; BUSUTHI M 0OMEH yUeHbIMU, MHXXEeHepaMu U
OpyTMMM KajapamMu [Jjs1 1ejeit ydacTusi B COBellaHMsIX, CeMMHapax,
CUMIIO3MyMax, CeMMHapax M  JIpYyrMX  Hay4yHO-MCCIed0BaTeIbCKUX
MEpPOIPHUSITUIA, CBSI3AHHBIX C COTPYJAHMYECTBOM B paMKax HaCTOSIIETo
CornameHusi; ooMeH MHOpMalMelii O MpakTHKe, 3aKOHaX, MpaBWIax U
IporpamMmax, Kacamluxcsl COTpyaHudecTBa B paMmkax CorjameHus; Jpyrux
BUIOB HeSITeIbHOCTH, KOTOpble MOIYT OBbITh B3aMMHO OIIpee/ieHbl
CoBMeCTHBIM KOMUTETOM I10 HAYUHO-TEXHOJIOTMUECKOMY B3aMMO/IEMCTBUIO.

— ObMmeH nucbMaMy MeXay mpaBuTeabcTBOM KaHanbl 1 EBporieiickum
COOOIIEeCTBOM I10 aTOMHOJM SHEpPruMu, WU3MEHSIONIMMM COrJallleHue o
B3aMMOJIEVICTBMM B  MMUPHOM  MCIIOJIb30BaHUM aTOMHOM  SHEpPTUMH,

IIOAIIMCAaHHOM 6 OKTsI0ps 1959 rona’.

> Exchange of Letters between the Government of Canada and the European Atomic Energy Community
(Euratom) amending the Agreement for Co-operation in the Peaceful Uses of Atomic Energy signed October
6, 1959 // CTS 1991. N2 23.
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— ObMmeH nucbMaMy MeXXAy mpaBuTeabcTBOM KaHanbl 1 EBporieiickum
COOOIIeCTBOM II0 aTOMHOJM 3HEPruM, YCTaHABJMBAIOIIMM COrJallleHue O
B3aMIMO/EICTBUM B MUPHOM MCITOJb30BaHMM aTOMHOJ sHepruu, 1985°.

— Coramenue B popMe o6MeHa MUCbMaMM MeXIY MPaBUTEIbCTBOM
Kananp! 1 EBpomneiickMm coobIeCcTBOM II0 aTOMHOJ HEPTUM O BBEIEHUM B
neicTBue TpebOBaHMI, YCTAaHOBJIEHHBIX B Iaparpage 5 o6MeHa MUCbMaMu
npousBeneHHOro 20 Hos16pst 1984 roma’.

— Cornamnienue B (popme obmeHa MucbMaMu Mexkay EBporeiickum
COOOIIeCTBOM MO aTOMHOM 3HEpPrum U IpaBUTEIbCTBOM KaHanbl 0 3aMeHe
«BpPEMEHHOJ [TOTOBOPEHHOCTM, Kacawlieicss oboraiieHusi, epepaboTku u
MOC/IeIYIONIero XpaHeHUs SAepHbIX MaTepuanaoB B pamkax CoobiiecTBa u
KaHazpl» cocTaBisionero npmwioxkenue «C» coryamieHuss B ¢gopme o6MeHa
nucbMamMu OoT 16 sguBaps 1978 mexny EsBpatomom u IlpaBUTENbCTBOM
Kanazpr, 19818.

— ObMmeH nucbMaMy MeXXAy ImpaBuTeabcTBOM KaHanbl 1 EBporieiickum
COOOIIECTBOM II0 aTOMHOJ 3HEPIMM O BHECEHUM IIOIPaBOK B COTJallleHue
Mmexxay IIpaButenbctBoM Kanagbl u  EBpomeiickMm cOOOIIECTBOM II0

aTOMHO SHeprmm o COTpyagHMUYeCTBE B obiacTu MUPHOI'O MCIIOJb30BaHWA

¢ Exchange of Letters between the Government of Canada and the European Atomic Energy Community
(EURATOM) constituting an Agreement for Co-operation in the Peaceful Uses of Atomic Energy // CTS 1985.
Ne¢ 14.

7 Agreement in the form of Exchange of Letters between the Government of Canada and the European
Atomic Energy Community giving effect to the Requirement, as set out in Paragraph 5 of the Exchange of
Letters initialled on November 20, 1984 // CTS 1985. N2 13.

8 Agreement in the form of an Exchange of Letters between the European Atomic Energy Community
(EURATOM) and the Government of Canada intended to replace the "Interim Arrangement concerning
Enrichment, Reprocessing and Subsequent Storage of Nuclear Material within the Community and Canada"
constituting Annex C of the Agreement in the form of an Exchange of Letters of 16 January 1978 between
EURATOM and the Government of Canada // CTS 1981. N¢ 28.
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aTOMHOJ 3Heprum OoT 6 OKTsA6ps 1959 roma, B 4aCTHOCTU B KOTOPOJ OHO
OTHOCUTCSI K MepaM IPegoCTOPOKHOCTH.

— O6men HoTaMmu Mexny Kanamoit u EBponeiickuM coobIecTBOM 0
aTOMHOJ 3HepPTruM O BCTYIJIEHMM B CUJIy COIVIALIEHUSI O COTPYAHMUYECTBE B
00/1aCT MMPHOTO MCIOJb30BaHMSI aTOMHOI HepTuM OT 6 OKTSI6ps 1959
roga'’.

— Cornamenne Mexpay npasuTenbcTBoM KaHagbl m EBpomnenckum
COOOIIECTBOM II0 aTOMHOJ SHEPIMU O COTPYAHMUYECTBE B 00JIaCTU MUPHOTO
MICTIO/Ib30BaHMs aTOMHO sHeprum, 195911,

3) oroBopbl, 3aK/JOUEHHbIE C EBpPOMNENCKMM SKOHOMMUYECKUM
COOOIIIeCTBOM:

— Cornamenne Mexpay Kanagoit m EBpOIeEincKMM 3KOHOMMUYECKUM
COOGIIeCTBOM O TOPTOBJIE aJKOTOJAbHBIMM HamuTKamu, 1989'2. CoriamieHue
BBOOMT HALMOHAJbHBIN peXUM [OJs psaga  aJKOTOJbHBIX HAIMUTKOB,
BBO3UMbIX 13 EC B KaHany. Tak, KaHaZiCKie KOMIIeTEHTHbIE OPraHbl JOJIKHBI
MIPeOCTaB/SITh HALMOHAJbHBIA pPEXMUM KpPeNKUMM CIMPTHBIM HaIlMTKaM,
KOTOpble SIBASIOTCS IpoaykTom CooOiecTtBa, B OTHOLIEHUM Mep,
3aTparMBarolMX BOIIPOCHI [OITyCKAa HA PBIHOK, MNPOOAXM U TOPrOBBIX
HalleHOK TaKMX MOpOAyKTOB. KaHalcKue KOMIIETEHTHbIE€ OpraHbl: JOJIKHBI
MPeNOCTaB/STh HALMOHAJIbHBIN PEXUM IIUBY, SIBJSIOIIEMYCS MPOIYKTOM

COO6IJ.I€CTB& B OTHOIIEHMM OOITYCKad Ha PBIHOK, a4 TdKXKe, Kananma O6$[3Y€TC$[

% Exchange of Letters between the Government of Canada and the European Atomic Energy Community
(EURATOM) to amend the Agreement between the Government of Canada and the European Atomic Energy
Community for Co-operation in the Peaceful Uses of Atomic Energy of October 6, 1959, particularly insofar
as it relates to Safeguards // CTS 1978. N2 26.

10 Exchange of Notes between Canada and EURATOM bringing into force the Agreement signed at Brussels
on October 6, 1959 for Co-operation in the Peaceful Uses of Atomic Energy // CTS 1959. N2 22.

I Agreement between the Government of Canada and the European Atomic Energy Community (EURATOM)
for co-operation in the Peaceful Uses in Atomic Energy // CTS 1959. N2 22.

12 Agreement between Canada and the European Community concerning Trade and Commerce in Alcoholic
Beverages // CTS 1989 N2 4.
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He BBOJIUTH KaKMX GbI TO HY 6bIIO TOPrOBBIX HAllEHOK, KOTOPbIE CYIIeCTBYIOT
Ha MomeHT 1 nekabpss 1988 roma, MeXmay NMBOM, IIPOM3BEIEHHBIM B
EBpOIIe/iICKOM 3KOHOMMUYeCcKOoM coobmiectBe ¥ B Kaname. Kanazgckue
KOMITETEHTHbIE OpraHbl [JO/DKHBI IPENOCTAaBJATh HAIMOHAIbHbBIA DPEXUM
BIMHY, KOTOpoe sBiseTcs Mpoaykrom CoobiiecTBa B OTHOLIEHUM Mep,
3aTparnBaloIX BOIIPOCHI JOMYCKA Ha PHIHOK U MPOHaK.

— Cornamenne B ¢opMe obMeHa MuUCbMamMu MeXny EBpormeiickum
SKOHOMMYECKMM COODILIeCTBOM M IIpaBUTeNbCTBOM KaHazmbl 0 ppIO0OJIOBCTBE,
198413,

— Coramenue o pbidoaoBcTBe Mexay IIpaButenbcTtBoM KaHanbl u
EBpOIE/iCKMM 3KOHOMMYECKMM coobiiectBoM, 1981, Tlo maHHOMY
noroBopy o6e CTOpOHBI 0053aaMCh TECHO COTPYAHMYATh B BOIPOCAX,
KacalolMXCs COXpPAaHEeHMs M MCIOJb30BaHMS KMUBBIX pecypcoB Mops. OHM
IPMHMMAIOT  COOTBETCTBYIOIIME  Mepbl I COOECTBMS ~ TAaKOMY
COTPYAHUYECTBY, KOHCYJIBTUPYIOTCS M COTPYAHMYAIOT B MEXKIYHAPOMHBIX
IIeperoBopax M OpraHmM3alusax C LeJbl0 OOCTVDKEHMS OOIIMX Ilejleil 10
BOIIpocaM pbIbo0BCcTBA. CTOPOHBI 00S13aMMCh IPOBOAUTH IIePUOANYECKIe
IOBYXCTOPOHHME KOHCY/IbTAIIUMN.

— Cornamrenne B GopMe o6MeHa MUCbMaMM MEKAY MPaBUTEIbCTBOM
Kanagpl u EBpOIeiiCKMM 3KOHOMMYECKMM COOOBIIeCTBOM, OTHOCHUTEIbLHO
pbI60JIOBCTBA, 19811,

— Cornamenue B (Gopme ob6MeHa IKUCbMaMy, IIpedycMaTpuUBaloliee

ImpeagBapuTe/JIbHOE 3aK/II0ueHmue ABYX COI‘JIEIIJ.I@HI/IV[, KaCalommnxcs

13 Agreement in the form of an Exchange of Letters between the European Economic Community and the
Government of Canada concerning their Fisheries Relations // CTS 1984 N2 2.

4 Agreement on Fisheries between the Government of Canada and the European Economic Community //
CTS 1981 Ne@ 30.

15 Agreement in the form of an Exchange of Letters between the Government of Canada and the European
Economic Community concerning their Fisheries Relations // CTS 1981 N2 30.
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ppiboJIOBCcTBA B (opme o6MeHa mnucbMamMu Mexay EBpomneiickum
SKOHOMMUYECKMM COOOIIecTBOM M IIpaBuTenbCcTBOM Kanampi, 1980 (He
neiicTByer)!e.

— Cornamienue B (Gopme obmeHa MucbMaMu Mexkay EBporeiickum
SKOHOMMYECKMM COOOIIEeCTBOM M IIpaBUTEIbCTBOM KaHanbl O MpomaeHUMN
coraiieHus o peibonoscTBe, 1980 (He meiicTByer)!’.

— Cornamienue B (popme obmeHa MucbMaMu Mexay EBporeiickum
S5KOHOMMYECKMM COOOIIECTBOM M MpaBUTeNbCTBOM KaHaabl O IpPOMBICTIE
nococs, 1980 (He meiicTByer)s.

— CoranieHme o pbIOOJOBCTBE MEXKIY MpPaBUTEJbCTBOM KaHanbl U
EBpOIIeiicKMM 9KOHOMMUYECKUM co0611ecTBOM, 1979 (He meiicTByert)™.

— Cornamnienue B (popme obmeHa MucbMaMu Mexkay EBporeiickum
SKOHOMMYECKMM COOOIEeCTBOM M IMpaBuUTeIbCTBOM KaHaabl O coryianieHuUmn
I10 pbIO0JIOBCTBY, 1979 (He meiicTByeT)%.

— CorialieHus: B OTHOIIEHUM KaueCTBEHHOI MmineHuIibl, 19622,

— CoriallieHusI B OTHOIIEHUM 0ObIUHOI IIIeHUIIbI, 196222,

4)  [loroBopbl, 3aK/IIOYEHHBIE ¢ EBpoMeiickuMu coob1ecTBaMu:

16 Agreement in the form of an Exchange of Letters providing for the Provisional Application of two
Agreements concerning Fisheries in the form of Exchanges of Letters between the European Economic
Community and the Government of Canada // URL: http://www.treaty-accord.gc.ca/details.aspx?id=103043
(mata obpamienns: 01.08.2013).
17 Agreement in the form of an Exchange of Letters between the European Economic Community and the
Government of Canada concerning the Extension of their Agreement on Fisheries // URL: http://www.treaty-
accord.gc.ca/details.aspx?id=103044 (gata o6pamienns: 01.08.2013).
18 Agreement in the form of an Exchange of Letters between the European Economic Community and the
Government of  Canada concerning  Salmon Fishing //  URL: http://www.treaty-
accord.gc.ca/details.aspx?id=103045 (gata o6pamienns: 01.08.2013).
19 Agreement on Fisheries between the Government of Canada and the European Economic Community //
CTS 1979 Ne¢ 33.
2 Agreement in the form of an Exchange of Letters between the European Economic Community and the
Government of Canada concerning their Agreement on Fisheries // CTS 1979 N¢ 33.
2 Agreement with respect to Quality Wheat // URL: http://www.treaty-accord.gc.ca/details.aspx?id=102694
(mata obpamienns: 01.08.2013).
2 Agreement with Respect to Ordinary Wheat // URL: http://www.treaty-
accord.gc.ca/details.aspx?id=103048 (mata o6pamienns: 01.08.2013).
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— Cornamenne mexpny IIpasutenbctBoM Kanazbl u EBporeinckumu
COOOIIIeCTBAMM B OTHOIIEHMM IMPUMEHEHMsI 3aKOHOJATEeIbCTBA O 3allluTe
KOHKypeHUMu?. Llenapio Hactosimiero CoOTrJalleHus] SBJSIETCS COMeiiCcTBue
COTPYOHUYECTBY M KOOPAMHALMM MEXIOYy BeOOMCTBAaMM II0 3alljUTe
KOHKypeHUuu [oroBapuBawinuxcsi CTOpOH, a TakkKe, YyMeHbIIeHue
BO3MOSKHOCTM TIOSIBJIEHMSI KOJUIM3UIA M pa3auMumii B 00JIacTU MPUMeHEeHMUs
3aKOHOB O KOHKYPEHIIVMN.

— PamMmouHoOe coraiieHe 0 TOproBO-3KOHOMMYECKOM COTPYAHUYECTBE
Mexxngy Kanamoit u  EBpomeiickumyu  coobiiectBamu?t. Ilo  maHHOMY
CorjiallleHMi0, B COOTBETCTBMM C TMpaBaMM M OOSI3aHHOCTSIMM B paMKax
['eHepa/JIbHOTO corJaileHus Mo Tapudam U TOprosie, JloroBapuBalouiecs
CTOpOHBI MpPemOoCTaBJISIOT IOPYr APYTY Ha pPaBHOM M B3aMMHOM OCHOBeE,
peskum Hambosiee OaronpuSTCTBYIONMe Hamuu. CorjaiieHue MPUBOIUT
rnepeyeHb  cdep  B3aMMOEICTBUS: pa3BUTHE U  TIpOliBEeTaHue
IIPOMBILIJIEHHOCTM;  TMOOIIpeHue  HAyYHO-TEXHUUYECKOro  IIporpecca;
OTKPBITHE HOBBIX MCTOYHUKOB IOCTABOK M HOBBIX PBIHKOB; CO3JaHMe HOBBIX
pabounMx MeCT; COKpallleHue PerrMoHaJbHbIX AUCIIPOMNOPIIMIL; 3alluTa U
yAyullleHe COCTOSIHMSI OKpYKawlleil Cpelbl; BHECEHME CBOero BKJala B
pa3zBuTte BSKOHOMMK J[loroBapuBawmommxci CTOPOH ¥ YPOBHS JKU3HMU.
CornamieHue TImpegycMaTpuBaeT CO3JaHMe COBMECTHOTO KOMMUTETa II0
B3aMMOJIECTBUIO.

5)  oroBopbl, 3aK/II0YEHHBIE ¢ EBpOIIeiiCKMM COOOIIeCTBOM:

— O6MeH mucbMaMy O mompaBke K IIpmioxkeHuoo V K COIIAIIEHUIO

MEXIy EBpOHef/'ICKI/IM COO6IJ.I€CTBOM " HpaBI/ITeﬂbCTBOM Kanagpr 110

%5 Agreement between the Government of Canada and the European Communities Regarding the
Application of their Competition Laws // CTS 1999. N2 38.

2 Framework Agreement for Commercial and Economic Cooperation between Canada and the European
Communities // CTS 1976. N2 35.
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CaHMTApHBIM MepaM [jis 3alliUThl 3J40POBbS HACeJeHUS U SKUBOTHBIX B
OTHOIIIEHUM TOPTOBJIU SKUBBIMU SKMBOTHBIMM M MPOAYKTaMMU >KXUBOTHOI'O
npoucxoxxaenus, 2010%°.

— CorameHe O BO3OYIIHOM TpaHcnopte wmexay KaHamoii u
EBpoIIeiickuM coo61eCcTBOM, a TaKKe, ero rocygapcrsamu-uneHamu, 20092,

— Cornamienue o 0e30IMaCHOCTM TPAXKMTAHCKOM aBUallUM MEXKIY
Kanapmoit u EBpomeiickum coobmiectsom, 2011%7. IleaamMyu HaCTOSIIETro
CornaiieHust SIBASIOTCS: 1) ycTaHOBJIeHNEe, B COOTBETCTBUM C AEMCTBYIOIIUM
3aKOHOZATE/JbCTBOM MPMHIMIOB U OOTOBOPEHHOCTEN, B ILeasIX OaTh
BO3MOXHOCTb  B3aMMHOTO MOpMU3HAHMS  OMUIMATBHBIX JOKYMEHTOB,
BbIJJABA€MbIX KOMIIETEHTHBIMM OpraHaMu J000i M3 CTOPOH B 00/1aCTSIX,
oxBaTbiBaeMbix CornameHuem; 2) amantauusi CTOpOH AOroBopa K HOBOM
TEeHOEHLMM  MHOTOHAIMOHAJIbHOIO  IIPOEKTUMPOBaHMS, IPOM3BOACTBA,
TEXHMYECKOT0 OOCHYy;KMBaHMSI M oOMeHa TIpaskIaHCKON aBUAIMOHHO
TeXHUKM, BKJIOUasg obmue mHTepechl CTOpPOH, Kacaloluecs 6e30I1acHOCTH
MOJIETOB TPAKOAHCKOM aBuallMM M KauyeCTBa OKpPYXKawWIIeil cpenbl; 3)
COMIeICTBOBATh COTPYOHMUECTBY B cdepe mnommepkaHusi 0e30IaCHOCTU U
KauecTBa OKpyKalolleil cpenbl; 4) 1oouipeHue U obJieryeHue
MIPOO/DKAIOIIErocss o6OMeHa TPakKJaHCKOM aBMALMOHHON TEeXHUKON U
yoayramu. Cr. 9 CornaiieHust rpegycMaTpuBaeT cosganme O6beIiHEHHOTO
komurera. O0beAMHEHHbII KOMUTET, COCTOUT U3 IpeJCTaBUTe el Kaxkaoi
n3 CropoH. OObegMHEHHbII KOMUTET HeCeT OTBETCTBEHHOCTh 3a

spdexkTrBHOE (QyHKUMOHUpoBaHMe CornaiieHuss M [OO/KEeH TPOBOIUTH

% Exchange of Letters concerning the amendment of Annex V to the Agreement between the European
Community and the Government of Canada on sanitary measures to protect public and animal health in
respect of trade in live animals and animal products // URL: http://www.treaty-
accord.gc.ca/details.aspx?id=105131 (gata o6pamienns: 01.08.2013).

2 Agreement on Air Transport between Canada and the European Community and its Member States // URL:
http://www.treaty-accord.gc.ca/details.aspx?id=105207 (mata obpamienns: 01.08.2013).

27 Agreement on Civil Aviation Safety between Canada and the European Community // CTS 2011 N2 10.
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3acelaHMs] Ha PEryJsSpHOil OCHOBe, UYTOObI OLIEHUTb 3(P(PeKTUBHOCTD
peanu3anyuu CorJamieHns.

— Coramenue Mexnay InpaButenbCcTBOM KaHazbel 1 EBpomerickum
cooburectBoM o cratbe XXIV:6 TATT, 200728,

— Cornamenne mexny IlpaBurenbctBoM KaHagbl m EBpormeickum
COOOIIECTBOM O CO3JaHMM CUCTEMbI COTPYAHMUECTBA B 00JIACTM BbICILETO
ob6pasoBaHus, MpodeccruoHaJbHOM IMOATOTOBKM U Mosogexku?’. B pamkax
corjiamienus OymeT GyHKIMOHMPOBATh COBMECTHbI KomuTeT. O6e CTOPOHBI
00s13yI0TCSI c031aTh (OHIBI MJIsT PMHAHCUPOBAHMUSI TTPOEKTOB BBITEKAIOUIMX
U3 meincTBud coryamenus. OnepatuBHble 1eau CoralieHns 3aK/I04YalTCcsI B
cJIeayIoIieM: MoAaepsKKa COTPYAHUYECTBA MEKIY BICIIMM 00pa30oBaHMEM U
y4eOHBIMM 3aBeeHUSIMM C I11eJIbI0 IMPOABMKEHUSI U Pa3BUTHUS COBMECTHBIX
MccenoBaHuii U (MJIM) YUeOHBIX IMPOTpaMM M aKaJeMUuecKoit MOOMIbHOCTI
CTYEeHTOB; VyAyuyllleHue KauveCTBa TPAHCATIAHTUUYECKOM CTyAeHUYeCKou
MOOMJIBHOCTM TIYTEM COOENCTBUSI OOecreueHMuI0 TpaHCIApPEeHTHOCTU
B3aMMMHOIO IpU3HAHMS KBaAubuUKalMii, a Takke, MepPUOIOB OOyUeHUS U
MOJArOTOBKM KaJpoB, M, B CJIydyae HEOOXOAMMOCTU, II€PeHOCHMOCTh
KpeoUTOB; TMOOAEep)KKa COTPYOHMYECTBA MeXIAY TOCyJapCTBEHHbIMU U
YaCTHBIMM OpTaHM3anuUsIMM, (QYHKIMOHUPYIOIIMMM B 00JIaCTM BbICIIETO
obpa3oBaHMus, NpodecCuoHabHOM TOATOTOBKM MOJIOOEXM, C IIeJIbI0
MOOIIPEHMsT OUCKYCCUMM ¥ OOMeHa OITbITOM, II0 BOMIpPOCaM ITOJUTUKM,
MO IEPKKM TPaHCAHTIAHTUYECKOV MOOWIbBHOCTU MHpodeccuoHasoB (B TOM
yyclie CrenuaancToB-CTa)kepoB), C 1e/IbI0 YIy4llleHMsT B3aMMOIIOHMMAaHNUS U

KOMIIETEHLIMM II0 BOIIPOCaM, CBSI3aHHBIM C EBpomeiickum cowo3oM (Uan

28 Agreement between the Government of Canada and the European Community on the conclusion of GATT
Article XXIV:6 Negotiations // CTS 2007 N2 13.

2 Agreement between the Government of Canada and the European Community establishing a Framework
for Cooperation in Higher Education, Training and Youth // CTS 2007. N2 5.
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KaHAJICKMMM  UCCJIeJOBAHMSIMM); TMOOAEepKKa COTPYOHMYECTBA MEXIY
MOJIOAEXHBIMM CTPYKTYypaMM UM OpraHmM3alusaMy, a TakkKe C MOJIOAEXbIO;
Mo Iep>kKKa MOJIOMIBIX JIMIIEPOB C 1I€JbI0 COMIEICTBYUSI 0OMEHY IlepeOBbIMU
IIPAKTUKAMU U PA3BUBAIOIIMMMUCS CETSIMMN.

— Cornamenne mexny IlpaBurenbctBoM KaHagbl m EBpormeickum
co001IecTBOM 00 06paboTKe MpeaBapuUTeIbHOM MHDOPMAIIMK O Maccaxkupax
M o 3ammucu uHpopMaluyu 06 wuMeHax maccaxkupon, 2006%. ILlenbio
HacTtosmiero CornameHust SIBASeTCSl obecrieyeHMe MCTUHHOCTM TaKuX
naHHbIX, KakK API (pacimmpeHHasi MH@opmaiusg o maccaxkupax) wiu PNR
(3ammmch 0 perucTpauum naccaxkupa). Ilpyu aTom OHM JOJIKHBI YUUTHIBATHCH U
XPaHUTHCS B ITOJITHOM COOTBETCTBMM C OCHOBHBIMM ITpaBaMy U CBOOOIAMMU, B
0COOEHHOCTH, YUMTHIBASI MPaBO HA HEMPUKOCHOBEHHOCTb YACTHOM KU3HM.
[Ton meiicTBMe coryamieHus MOAIIALAl0T BCe aBMAIlIEPEBO3KM C TePPUTOPUM
onHo¥ CTOPOHBI HA TEPPUTOPUIO APYTOA.

— OOmeH mnucbMaMM O [JOCTVMKEHMM  COIVIALIEHUSI  MEXKIY
npaBuTenbcTBOM Kananmbl ¥ EBpomeickMm COOOIIeCTBOM O BHECEeHUU
rnonpaBokK B mnpwiaokeHuss V u VIII IIpumoxkeHuss K COrJALIEHUI0 MEXIY
EBporeiickuM 5KOHOMMYECKMM COOOIIEeCTBOM M IPaBUTEIbCTBOM KaHagbl
[0 CAaHMTAPHBIM MepaM ISl 3alUThl 340POBbS HAaCeJeHMsS U KMBOTHBIX B
OTHOIIEHUM TOPTOBJM XKUBBIMU >KMUBOTHBIMU UM TIPOAYKTOB >KMBOTHOTO

IIpoMCXOXKaeHus, caenato B Ortase 17 gexka6pst 1998 ropa’!.

% Agreement between the Government of Canada and the European Community on the Processing of
Advance Passenger Information and Passenger Name Record Data // CTS 2006. N2 8.

1 Exchange of Letters constituting an Agreement between the Government of Canada and the European
Community amending Annex V and Annex VIII to the Agreement between the European Community and the
Government of Canada on sanitary measures to protect public and animal health in respect of trade in live
animals and animal products, done at Ottawa on 17 December 1998 // URL: http://www.treaty-
accord.gc.ca/details.aspx?id=105022 (gata o6pamienns: 01.08.2013).
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— Cornamenne Mexay npaBuUTeabcTBOM KaHanbl u EBpomeiickum
COOGIIeCTBOM O TOProOBJjIe BMHAMM M CIUPTHBIMM HanmuTKamu, 200432,

— Cornamienue B (Gopme obmeHa MucbMaMu Mexay EBporeiickum
coobirectsoM 1 KaHaznoit B coorBeTcTBUM o cratbeit XXVIII TATT 1994 nna
MoaudUKaIMKU YCTYIIKM B OTHOIIEHUM 3€pHOBBIX, IMpeaycMoTpeHHo ajist EC
B CXL-mHCTpyKIMM, mpuiaraemoit K TATT, 2005%.

— CornameHnne Mexay npaBuUTeabcTBOM KaHanbl u EBpomelickum
COOOIIIeCTBOM, OOHOBJISIIOIIlee MPOrpaMMy B3auMMomeicTBusI B cdepe
BbICIIero o6pasoBanus u ooyuenus, 2001 (e meiicTByer)>.

— CornaiieHue Mexxny — EBpomeiickum  cooOlllecTBOM U
MpaBUTeJbCTBOM KaHajabl IO CaHMTApHBIM MepaM [Jisl 3alllUThl 340POBbSI
HaceJeHUs U KUMBOTHBIX B OTHOIIEHUM TOPTOBJM KMBBIMM KMBOTHBIMU U
IIPOAYKTaMM SKMBOTHOTO TIPOMUCXOKAEeHMsT, 1998%.

— Cornamenue 06 M3MEHEHMM [OTOBOpa O HAYYHO-TEXHUUYECKOM
coTpynHuuectBe Mexxay Kanamoit u EBporeiickum coobiectsom, 1999%,

— CornaiieHue O B3aMMHOM TMpU3HAaHMM Mexny EBpormelickum
coobiiectBsoM 1 Kanamoii, 1998°.

— Cornamenne mexny Kanamoit u EBporeiickuM cO0OIIeCTBOM O

TaMOX€HHOM COTPpYOIHMUYECTBE U B3aMMHOM ITOMOIIM B TaMO>XE€HHbIX nenax“.

52 Agreement between Canada and the European Community on Trade in Wines and Spirit Drinks // URL:
http://www.treaty-accord.gc.ca/details.aspx?id=104976 (mata obpamienns: 01.08.2013).

% Agreement in the form of an exchange of letters between the European Community and Canada pursuant
to Article XXVIII of GATT 1994 for the modification of concessions with respect to cereals provided for in EC
Schedule CXL annexed to the GATT 1994 // URL: http://www.treaty-accord.gc.ca/details.aspx?id=104961
(mata obpamienns: 01.08.2013).

% Agreement between the Government of Canada and the European Community Renewing a Cooperation
Programme in Higher Education and Training // CTS 2001. N2 16.

5 Agreement between the European Community and the Government of Canada on sanitary measures to
protect public and animal health in respect of trade in live animals and animal products // CTS 1998. N2 47.
% Agreement amending the Agreement for Scientific and Technological Cooperation between Canada and
the European Community // CTS 1999. N2 17.

37 Agreement on Mutual Recognition between the European Community and Canada // CTS 1998. N2 40.
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CornamieHue ImpegycMaTpuBaeT CO3JaHMe COBMECTHOTO KOMMUTETa I10
TAMOX€HHOMY B3aMMOJEMCTBUIO. TaMOXeHHble OpraHbl OJHON U3
JloroBapuBaIOIIMXCSI CTOPOH I10 3aIIPOCY MJIM II0 COOCTBEHHOM MHUIIMATUBE
MOTYT B3aMMOZEINCTBOBATh C TAMOXEHHbIMM OpraHaMu APYrou CTOPOHbI. B
YaCTHOCTM, TaMOX€HHbIe OpraHbl MOTYT IepeaaBaThb APYT IOPYry JIHOOYIO
MMelolylocss MHGOpMaIMIo, Kacalollercss HOBBIX TaMOXXe€HHBIX MeTO[IOB,
ooKa3aBIIMX CBOKO 3(PEdeKTMBHOCTb, a TaKXKe, CBeJeHUSI O HOBBIX
TeHOEHUMSAX, CpencTBax WIM MeTOoAax  COBeplIeHus  HapylleHui
TAMOXXE€HHOTO 3aKOHOZAaTe/NbCTBa. KOMMyHMKaALMSI MeXIYy TaMOKeHHBbIMU
OpraHamMu OCYIIEeCTBJISETCS OCPeACTBOM 3aIlpOCOB.

— CoralieHue 0 3aBeplieHMM [eperoBopoB Mexay KaHamoinr u
EBpomneickumM cOOOIIEeCTBOM B COOTBETCTBUM cO cTaTbeir XXIV: 6 TATT,
1996%.

— OOMeH MMcbMaMM O OOCTMKeHUM corjamieHus mexnay Kaxamoit u
EBpomneickumM coOOOIIeCTBOM B COOTBETCTBUM cO cTaTbeil XXIV: 6 TATT,
1996%.

— ObMmeH nucbMaMy MeXAy mpaBuTeabcTBOM KaHanbl 1 EBporieiickum
COOOIIECTBOM, O HOCTVOKEHMM COTJIAllleHUsI 00 YCJIOBMSIX YPeryJauMpOoBaHMUS

criopoB BceMupHoit Toprosoit opranmsainuy (WT/DS7), 19964,

%8 Agreement between Canada and the European Community on Customs Cooperation and Mutual
Assistance in Customs Matters // CTS 1998. N2 2.

% Agreement for the Conclusion of Negotiations between Canada and the European Community under
Article XXIV:6 // CTS 1996. N2 43.

40 Exchange of Letters constituting an Agreement between Canada and the European Community on the
Conclusion of Negotiations Under Article XXIV:6 // CTS 1996. N2 34.

41 Exchange of Letters between the Government of Canada and the European Communities constituting an
Agreement on the terms of settlement of the World Trade Organization dispute (EC — Trade Description of
Scallops) (WT/DS7) // URL: http://www.treaty-accord.gc.ca/details.aspx?id=100684 (mata oOpallleHus:
01.08.2013).
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— Cornamenne mexny Kanamoit u EBporieiickuM co0OIIECTBOM O
B3aMMOJIENICTBUM B cdepe BbIcliero obpa3oBaHus U oO6yueHus, 1996 (He
neiicTByer)*2.

— CornameHue O HAyYHO-TEXHMYECKOM COTPYIHMUYECTBE MEXIY
Kanapmoit u EBpomeiickum coobuiectBoM, 1996%. Ilenbio HaACTOSIIETO
CoraleHust SIBJISIETCSI OKa3aHue COOeCTBUS U MOAJepsKKa COTPYIHNYECTBA
Mexxay CoobiiectBoM 1 KaHamoil B 06/1aCTSIX, TIPeACTaB/SIOMIMX B3aMMHbIN
MHTepec, B KOTOPbIXx CTOPOHBI, NMOAAEPKMBAT HAayYHbIE MUCCAeOOBAHUS U
paspaboTKky O pa3BUTUS Hayku U (WIM) TEXHOJIOTUI, MMeIoUuX
OTHOIIEHME K TeXHMUYeCKMM 00jacTsIM, IIpeACTaB/sSIOIMM B3aMMHBbIN
nHTepec. COTpyaHMYECTBO B paMKax COIVIALIEHMSI MOXET OCYIIEeCTBJISITbCS B
clenyionux 06JacTsIX: CeIbCKOe XO3S/CTBO, BK/OUasi pPbIOOJOBCTBO;
MeIUILIMHCKME MCCIedOoBaHMUsI B 00JacTU 3ApaBOOXpaHEHMUSI; He saepHas
SHEpPrus; OKpy>Kalolas cpefia, B TOM umMcjie HabMogeHs 3a 3eMJieit; JecHoe
X03S1iCTBO; MH(pOpMaLMOHHbIE TeXHOJIOTUH; KOMMYHMKAaIVIOHHbIE
TeXHOJIOTMM;, MHTerpUpOBaHHbIe CpeAcTBa mepemaun U 00pabOTKMU
nHpopmanmy A9 SKOHOMUYECKOrO M COLIMaJIbHOI'O Pa3sBUTHS; BbIpabOTKa
IM0JIe3HBIX MICKOIIaeMbIX.

6) oroBopsnl, 3aKka0OUYEHHBbIE ¢ EBponeiickumM COH30M.

B mocinegHue ronawpl Koorepauus Mexpny Kanapoit u EBporieickum
COI030M OCOOEHHO YyCuIMBaeTcsl. BsaumopeiicTBue OCYIIECTBISETCS B
BOEHHOJ, 5KOHOMMYECKOI U TaMoykeHHOI cdepax. Tak, B 2005 romy ObL10

3aKJIIOUEHO CoIJIallleHue 00 YCTAaHOBJ/JIEHMM PaMOK Y4aCTuUsd KaHagsl B

42 Agreement between Canada and the European Community Establishing a Cooperation Programme in
Higher Education and Training // CTS 1996. N2 4.

4 Agreement for Scientific and Technological Cooperation between Canada and the European Community //
CTS 1996. N2 24.
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omepanysxXx eBPOIeiCKOro  KpM3MUCHOTO ympaBiaeHus*. CoramieHue
rpenycMaTpuBaeT BO3SMOXKHOCTD yuacTust KaHazipl Kak B rpaskgaHCKUX, TaK U
B BOEHHBIX Omepaunusx KpU3MCHOro yripasjeHusi. KaHaga mpuHMMAaeT Ha
cebs1 BCe pacxopbl, CBSI3aHHbIE C €€ ydyaCcTHMeM B KPU3MCHOM YIpaBIeHUM,
XOTSI MOKET ObITh MIpemyCMOTpPeHO M 00llee (GuUHAHCHMPOBAHME M CO3IaH
OI0I3KeT oIepalyn.

B cooTBeTcTBUMM C cornainieHueM KaHaga o6si3aHa y4yacTBOBaTh B
coBmecTHBIX neictBusax ¢ EC, B cayuasax, ecim Coset EBpormeiickoro Corosa
IOCTAaHOBWJI IIPOBECTY OMEepalMi0 aHTUKPU3UCHOTO YIIpaBJIeHMsI, a TAKXKe U B
cnyvasx, Korma Cosetr Espomnerickoro Coro3a ITOCTaHOBJSIET BHECTU
U3MEHeHMsI WIM TPOAJUTb MaHOaTbl EBpOMNencKoro  KpU3UCHOIO
yrpaBiaeHus. Yuactue KaHaabl B aHTUKPU3UCHOM yripaBjieHun B EC He
OO/DKHO HAaHOCUTD yillepOa aBTOHOMMM MPUHSATUSI pelieHnii B EBpomneiickom
Corose. B ciyuae, eciim B XOo4e aHTUKPU3MUCHOTO YIpaBJIeHUS KaHAICKUIL
nepcoHas OynmeT paboTaTh Hajn cekpeTHOI uHGopmalineii EBpomeickoro
Coro3a, K Heli OJIKHbI TPUMEHSIThCS 6a30Bble MPUHIIUITLI M MUHMMAIbHbIE
craHgapThl, 3akperieHHbIe B Pemenuu Coseta EC 2001/264/EC ot 19 Mapra
2001 roma®®. Ecau cekpeTHyo wuHpopmauuio oT KaHagpl IogydaeT
EBporeinckuii o3, TO K Heil TaKKe MIPUMEHSIOTCS IIpaBuja, 3aKperjieHHbIe
B BbllleHa3BaHHOM pelieHun Cosera EC. Ct. 13 cor/aineHus1 HajiaraetT Ha
KaHamy o00sI3aHHOCTb TII0 MPOBENEHUIO MMIUIEMEHTAIMOHHBIX Mep B

otHouleHuu CorJanieHusl.

4 Agreement between Canada and the European Union establishing a framework for the participation of
Canada in the European Union crisis management operations // URL: http://www.treaty-accord.gc.ca/text-
texte.aspx?id=105049 (maTa o6paienus: 27.12.2013).

4> Council Decision 2001/264/EC of 19 March 2001 // OJ L. 101, 11.4.2001.
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B 2013 romy ObUIO 3aK/IIOUEHO CcOrjallleHue O TaMOXeHHOM
B3aMMOJEICTBUM [0 BOIIpocaM 0e30IIacHOCTM KaHajI0B IocTaBKu*. B
COOTBETCTBUM C MAHHBIM corJameHueM CTOPOHbI OYAYT COTPYAHMUYATH II0
BOIlpocaM 0e30ITaCHOCTM KaHajJO0B IIOCTaBKM, a Takxke, II0 BOIpocaMm
yrpaBieHuss  puckamu.  CTOpoHbl  OyAyT  KOOPAMHMPOBATH  3TO
COTPYIHMUYECTBO Yepes3 CBOU TaMOKeHHbIe OPTaHBbI.

ITerpa [Hosarta-Kpoiiikamili OTMedaeT, UYTO MHUIMATMBA BeIeHUS
TPaAHCATJIAHTUUECKOM 3KOHOMMUUYECKONM MOJUTUKU UCXOauUT OoT KaHaabl, a Cco
cropoubl EC mopoit BcTpeuaer 6espasnmnume®’. B HacTodlee BpeMs caMoOiA
BaXXHO TOUYKOM conpukocHoBeHusi Kanaabpl u EC sBjiseTcs OOroBop o
CBOOOHOVI TOproBJie. BO3MOXHOCTh ero 3akiioueHus obcykpanack ¢ 2007
roga, a 18 oktsi6pst 2013 roma 6bIIO IOCTUTHYTO ITOJUTUUYECKOE COTJIallleHye
0 KIIoueBbIX Mo3uiusx porosopa*. ITo manHbiM cratuctuku 2012 roga,
00BbEM KaK 9KCIOPTa, TaK ¥ MMIIOPTa TOBApPOB Mexkay EBporeiickum coo3om
u Kanapgoii cocrapisieT 25 muipa. eBpo. EC umnoptupoBana u3 KaHaas! ycayr
Ha 10 MupA. eBpo M SKCIOpPTMpoOBaia Ha 15 mipa. eBpo. Mcxons u3 Bcero
BBIIIEN3JIOKeHHOTO, KaHaga  BbICTyIlaeT OOHMM M3  BaKHEMIIUX
SKOHOMMUYeCKuX naptHepos EC.

B 3akitoueHue CTaTby MOXKHO C€eJIaTh C/IeAyIOlL/ie BbIBOIbI:

IIByCTOpOHHME [OOroBOpbI 3akawouvanuch KaHamolii Ha BcexX 3Tamnax
pa3BUTUS €BPOIIEMCKOM MHTerpalnuu, B TOM 4YMCJIe M HAa CaMOW paHHei eeé

CTaguMN.

46 Agreement between Canada and the European Union on Customs Cooperation with Respect to Matters
Related to Supply-Chain Security // URL: http://www.treaty-accord.gc.ca/text-texte.aspx?id=105337 (mata
obpaienns: 27.12.2013).

47 Petra Dolata-Kreutzkamp and Veronica Kitchen International Journal Vol. 63, No. 3, Canada-Germany
Relations: Essays in Honour of Robert Spencer: Annual John W. Holmes Issue on Canadian Foreign Policy
(Summer, 2008), pp. 625-626.

4  URL: http://ec.europa.eu/trade/policy/countries-and-regions/countries/canada/ (mata oO6paleHus:
27.12.2013).
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B Hacrosiee Bpems mexxay Kanagoii u EC (CoobiiecTBaMm) AeiiCTBYeT
0K0J1I0 40 OBYCTOPOHHUX AOTOBOPOB, 3aK/JIOUEHHBIX IMPEMMYILECTBEHHO B

00/1aCTIX 9KOHOMMNYECKOI0, TAMO>XE€HHOI'O M HAYYHOI'O COTPyAHMNYECTBA.

85



AHTUKOPPYMNUNOHHbIA KOMIMJIAEHC-KOHTPOJ1b
B POCCUMCKMNX KOMMNAHUAX

*

Sayapa MBaHOB'

AHHOTanuA. B cTaTbe 1aeTcsd aHA/IM3 HOBBIX IMOJIOXKEHMI POCCUICKOTO
3aKOHOZATEe/NbCTBA,  Peryaupyliiux  OeSTeJbHOCTb  KOMIIAHUI  T10
TpenyIlpexXaeHn0o  KOppymuuu U TPaKTUKM, CKIAAbIBAIOIIENCS B
KOMITaHMSIX. ABTOpP pacCcMaTpUBAeT OCHOBHbIE O00SI3aHHOCTYM KOMITIaHMIA,
TpeboBaHMs K pa3paboTke Komekca ea0BOM 3TUKM M aHTUKOPPYIILIMOHHOM
TOJIUTUKM KOMIIAHMM, OCHOBHBbIE aAHTUKOPPYIILIMOHHbIE CTAaHAAPTBI U
IpoLeaypbl, CUCTEMY OLIEHKM pPUCKA U BBIABJIEHMUS II0L03PUTEIbHbBIX
onepauuit. I[IpoBOOAUTCS CpaBHEHME TIIOJIOKEHUII 3aKOHOIATeJIbCTBA O
IIPOTUBOAENCTBUN OTMbIBaHUIO IeHer " AHTUKOPPYIILMOHHOTO
3aKOHozarenbCcTBa. OTAenbHOe  BHMMAaHMe B CTaThe  yIeseTcs
aIMMHUCTPATMBHOM  OTBETCTBEHHOCTM KOMIIAHMII 3@  COBepIlleHue

MpaBOHapYIIeHUIi KOPPYIIMOHHOTO XapaKTepa.

KinroueBblie cjioBa: ImpeayIiipexaenue KOoppyIlinanM, KOMIIIA€HC-
KOHTPOJIb, aHTUKOPPVYIIONMOHHAA IIOJIMTUKA, aHTUKOPPYIIIMOHHASA OrOBOPKA,

KOH(JIUKT MHTEPECOB.

"ViBaHOB DJpyapn AJIeKCaHAPOBMY, MA.10.H., mpod., 3aM. AeKaHa QakyibreTa npaBa HalyoOHaJIBHOTO
MCCIeA0BaTeNbCKOTO YHUBEPCUTETA «BbICIIast IKOIa SKOHOMUKM».

* MlanHoe HayuHoe wuccienoBanue (N2 14-01-0052) BbIMOMHEHO MpH Topmepskke IIporpammbl «HayuHbIif
dboug HUY BIID» B 2014/2015 rT.
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ANTI-CORRUPTION COMPLIANCE CONTROLE
IN RUSSIAN COMPANIES

*

Eduard Ivanov®

Abstract. The author analyzes new regulation of anti-corruption
compliance under Russian law and application of these norms in Russian
companies. He also gives general overview of main obligations of companies,
requirements for the development of the Code of business ethics, Anti-
corruption policy, main anti-corruption standards and procedures, the
system of risk-assessment and identification of suspicious transactions.
Obligations of companies under anti-money laundering law and under anti-
corruption law are also analyzed in the article. Special attention is paid on

administrative liability of companies.

Keywords: prevention of corruption, compliance control, anti-

corruption policy, anti-corruption clause, conflict of interests.

B nmnocimemHye ronapl, KakK B MEXIYHapOOHOM IIpaBe, TaK U B
HallMOHAJIbHOM  3aKOHOJATe/JbCTBE TOCYHApCTB  HAOMIOAAeTCs  YeTKO
BbIpaskeHHas1 TeHAeHIUSI IPUHSATUSI HOBBIX HOPM B LIeJIsIX yCUIeHus: 60pbObl
C Koppynuuei. 3HauMTe/JIbHOe BIMSIHME Ha pa3BUTME 3aKOHOLATeIbCTBa
rocygapctB okasasia KouBeHuusi O3CP «O TMpOTUBOIENCTBUM MOOKYITY

MHOCTPpAaHHBIX OOJ/DKHOCTHBIX JIMII IIpUM OCYHIECTBJIEHNM MEXIAYHAPOAHbIX

* Eduard Ivanov, Doctor of Legal Sciences, Professor, Deputy Dean of the Faculty of Law, National Research
University Higher School of Economics.

* This study (research grant No 14-01-0052) was supported by The National Research University—Higher
School of Economics’ Academic Fund Program in 2014,/2015.

87



KOMMepYecKux cpenok» 1997 r., BcrynuBmasg B cuiay B 1999 r. Poccus
patuduumponana Kousenumuio OICP B ¢deBpane 2012 1., IIpUHIB
®enepanbHblii 3akOH OT 1 ¢eBpanst 2012 r. N 3-®3 «O npucoegHeHUN
Poccuiickoit ®@enmepaiuy K KoHBeHIIUM 110 60pbbe ¢ MOAKYIIOM MHOCTPAHHbBIX
OOJDKHOCTHBIX JIUIL TIPU OCYIIECTBJI€HUM MEXIYHAPOAHbIX KOMMeEpPYECKUX
cmenok»!.  AHTUKOPPYIILIMOHHbIE  HOPMBI BOILIM ¥ B HOBBIE
«MekmyHapooHble — CTaHOApPThl  6GOpbOBI €  OTMbIBAHMEM  J€HET,
dbuHaHCHMpOBaHMEM Teppopyu3Ma M pacIlpoCTpaHEeHUSI OPYKMS MacCOBOTO
YHUUTOXEeHUSI», MpuUHITbIe Ha [IneHapHoM 3acemaHuu PATD 16 deBpans
2012 r.

Poccuiickoe 3aKOHOATE/NbCTBO OCHOBAaHO Ha IIMPOKOM IOAXOIE K
MTOHMMAaHMIO KOPPYIIIUM, OXBAThIBAIOIIEM KakK ITyOJIMUHBINA, TaK M YaCTHBIN
cektop. B cT. 1 ®enepanbHOro 3akoHa «O IMPOTUBOOENCTBUM KOPPYIILIUN»
KOPPYILMS OnpeneseTcs Kak:

a) 3J0yIOTpebsieHMe CIYKeOHbIM IIOJIOKeHMEeM, Jlaua B3SITKHU,
MoJlyYeHre B3SITKM, 3JIOYIIOTpeOsieHMe II0JTHOMOUMSIMM, KOMMeEpUeCKuii
MOJIKYII MO0 MHOEe He3aKOHHOe MCII0/Ib30BaHMe GU3udecKyuM JIMIIOM CBOETO
OO/DKHOCTHOT'O TIOJIOKEHMSI BOMpPEKM 3aKOHHBIM MHTepecaM oOIlecTBa U
roCyapCTBa B LIeJISIX MMOJyYeHUs BBITOJIbI B BUe OeHer, LlIeHHOCTel, MHOTO
MMYILLeCTBA WM YCIYT UMYILLECTBEHHOTrO XapaKTepa, MHbIX UMYILeCTBEHHbIX
MpaB sl cedst MU OJiS TPEeThbUX JIUIL MO0 He3aKOHHOe IIpedoCTaB/ieHMe
TaKOJi BbITO/bI YKa3aHHOMY JIUILY APYTUMMU (pU3NIeCKUMU JIULIAMMU;

0) coBepileHMe HesIHMI, yKa3aHHBIX B IIOJMNYHKTE «a» HACTOSIIEro

IIYHKTAa, OT MME€HU NUJIM B MHTepeCaX PUANIECKOrO Junlia.

I ®emepanbHbiit 3akoH oT 1 ¢eBpana 2012 r. N 3-®3 «O npucoemuHennu Poccuiickoit ®emepauuy K
KonBeHuyyu 10 6Gopbbe ¢ IOOKYIIOM MHOCTPAHHBIX [JO/DKHOCTHBIX JIMIL TIPU  OCYIIECTBJIEHUU
MeXIYyHapOOHbIX KOMMepUeckux caenok» // C3 P@. 2012. N2 6. Cr. 622.
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B VK P® comepxutcs psifi COCTaBOB KOPPYIILMOHHBIX IPECTYIJIEHUM,
XOTSI OTCYTCTBYeT caM TepMMH <«Koppymius». K KOppyHIMOHHBIM
MIPECTYIJIEHUSIM OTHOCSTCS: TojsiyuyeHue B3ITKU (CcT. 290), maya B3SITKM (CT.
291), mocpengHMYeCcTBO BO B3ATOUYHMUYeCTBe (291.1), mpoBoOKalusi B3SATKU
anbo Kommepueckoro nmoakyna (ct. 301), komMepuecKuii moakyi (ct. 204),
3JI0yIIOTpe6IeHe MO/SKHOCTHBIMM ITOJTHOMOUMSIMM (CT. 285),C/TysKeOHbI
noayior (CT. 292), HelleJieBOe pacxoJoBaHMe OI0/KETHBIX CPeJICTB U CPEICTB
BHeOIOMKeTHbIX (oHmoB (cT. cT. 285.1 u 285.2), 310ymnoTrpebieHne
rnojsiHoMoumsamu (ct.201).

B pa3sBuTumM pOCCUICKOTO aHTUMKOPPYIILMOHHOIO 3aKOHOIATeIbCTBA
MOXHO BBII€JIMTb HECKOJIbKO OCHOBHbBIX HAaMpaBJeHUIl: yCUJIeHUe
OTBETCTBEHHOCTM 3a KOPPYILMOHHBbIE I[IPeCcTyIUIeHUs, B TOM YUCJIe
YCTaHOBJIEHME aIMMUHUCTPATUBHON OTBETCTBEHHOCTU IOPUANYECKUX JINUIIL;
BBeJleHMe OrpaHMYeHU [Ojisd TOCYAAPCTBEHHBIX UM  MYHUIIMIOAJIbHBIX
crykammx ¥ (QopmMupoBaHMe CUCTEMbl KOHTPOJS 3a MX JOXOJaMU U
pacxomaMu; MPUHSITHE Mep MO IpedoTBpallleHMI0 KOHQIMKTA MHTEpPeCOoB.
HoBbIM Hampas/ieHVeM IPOTUBOOENCTBUSI KOPPYILUM CTAI0 IMapTHEPCTBO
rocyiapcTBa U 6M3Heca U BO3JIOXKeHMe 00SI3aHHOCTEN I10 TIPOTUBOIECTBUIO
KOPPYIILMY Ha POCCUICKME KOMITAHUN.

C 1 guBaps 2013 roma BCTYNIWIM B CMJIYy U3MEHEHUS U OIIOJHEHUS B
depepanbHbIl 3aKOH OT 25 mekabpst 2008 N2 273-D3 «O mpoTMBOAECTBUMN
KOppYILUMMU», HaIlpaBJieHHble Ha IIPUHSATME Mep II0 IpeaynpexaeHUI0
KOppYymuuyu B opraHmsaunmsax®. B cooTBeTcTBMM CO craTbeir 13.3.

QenepasibHOTO 3akoHa «O TIPOTUBOLENCTBUM KOPPYHLUUMU» OpPraHmU3alUMn

1 MepepanbHbiit 3akoH oT 03 mekabps 2012 r. N 231-®3 "O BHeCceHUM M3IMEHEHUIT B OTHEIbHbIE
3aKOHOJaTeNbHbIe akTbl Poccuiickoit @emepativiv B cBSI3u ¢ npuHsATHMeM PefepanbHOro 3akoHa "O KOHTpoJie
33 COOTBETCTBMEM PacXOJI0OB JIUII, 3aMeIaIINX TOCyIapCTBEHHbIe JO/KHOCTU, Y MHBIX JIMIL UX AoxomaM” //
C3 P®. 2012. N2 50 (uacts IV). CT. 6954.
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00s13aHbl pa3pabaThiBaTb ¥ MOPUHMMATH Mepbl II0 TMpPeayrnpexaeHNIo
KOpPYILMN, BKIKOYAKIIMe:

1) ompenejeHue  moApasiesieHuin  MAM  OOJ/DKHOCTHBIX  JIMII,
OTBETCTBEHHBIX 3a MpOUTAKTUKY KOPPYHILMOHHbBIX " MHBIX
IIpaBOHaPYIIEHWIA;

2)  COTPYOHMYECTBO OpraHmM3auumM C  IIPaBOOXPAHUTEbHLIMU
opraHamum;

3)  pa3paboTKy M BHeJpeHMe B IMPAKTUKY CTaHIApPTOB U MpPOIedyp,
HallpaBJIeHHBIX Ha obecIieueHne J00pOCOBECTHO paboThl OpraHM3alN;

4)  OpUHATHUE KOJeKca STUKU U CITy>KeOHOro IoBefieHNsT pabOTHUKOB
OpraHu3aluu;

5) mpemoTBpallleHMe U yperyaupoBaHme KOHGIMKTA MUHTEPECOB;

6) He[OMyllleHe COoCTaBleHus] HeoDUIMATbHOI OTUYETHOCTU U
MUCII0/Ib30BaHUS MOAJE/bHBIX TIOKYMEHTOB.

Hosrlie TpeOGoBaHMS POCCUICKOTO AHTUKOPPYIILMOHHOTO
3aKOHOATe/JIbCTBA OKA3aJMCh B HEKOTOPOI CTeneHy O/IM3KM K TpeOOBaHMSIM
3aKOHOJATEe/JbCTBA O TPOTUBONEMACTBUM  Jierajin3anuu  (OTMbIBAHMIO)
IOXOOOB, TIIOJyYeHHBIX IIPeCTyNMHbIM IIyTeM, ¥ (UHAHCUPOBAHUIO
TeppopusMa. B 11eJisiX MpOTUBOAECTBUS Jlerajin3aluy MPEeCTYITHBIX JOXO40B
“ (UHAHCUPOBAHMIO TeppopM3Ma OpraHmsanuy o0s3aHbl Ha3HAUUTH
OTBETCTBEHHOIO COTPYAHMKA, YTBEPAUTDH IpaBuUia BHYTPEHHEIO0 KOHTPOJIS,
OCYILIEeCTBJIATh UaeHTUPUKAL IO KJIMIeHTOB, rpeacTaBuUTeNIeN,
BhITOJOIIpMOOpeTaTeneili u OeHepuIMapHBIX  BJIANEJbIEB, BbISIBJISITH
orepanyuu, nojjeskaliye 06s13aTeJlbHOMY KOHTPOJIIO ¥ HEOObIUHbIE CHIEJIKU,
COTPYAHUYATL C YIIOJITHOMOYEHHBLIM T'OCYAapCTBEHHBLIM OpraHoM. Bmecrte ¢

TeM, H€O6XO,U,I/IMO OTMETUTb, 4YTO COOTBETCTBYIOIINE 00513aHHOCTH
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BO3JIaraloTCsl TOJAbKO HA OpraHm3aiuiu, ykasaHHble B CT. 5 ®emepasbHOTO
3akoHa oT 7 aBrycra 2001 r. N2 115-®3 «O npoTuBOAeiCcTBUM Jeraausannumn
(OTMBIBAHMIO)  [OOXOAOB,  IIOJIyUEHHBIX  IIPECTYIIHbIM  IyTeM, WU
dbuHaHCHMpoOBaHMIO TeppopusMa». OOSI3aHHOCTM IO TMpeayrnpeskIeHUI0
KOPPYIIIIMM PaCIpOCTPAHSIIOTCSI Ha Bce 0e3 MCKIIYEHMS OpraHu3alum,
He3aBMCUMO OT BUIIOB AeSTebHOCTM, OpraHM3alMOHHO-IIPaBOBbIX (GopM U
dopm cobcTBeHHOCTM. OTHOeabHbIE TOJIOKEHUSI aHTUKOPPYILIMOHHBIX
CTaHIAPTOB M Mpolenyp OAM3KM K IIOJOKEHUSIM IIpaBUI BHYTPEHHErO
KOHTPOJISI, HO MMEIOTCS M BeCbMa CYIleCTBEeHHbIE OTINYNS.

B coorBercTBUM ¢ YKa3zom IIpesunmeHrta Poccuiickoin ®@enepanmu OT 2
arnpesiga 2013 r. N2 309 «O mepax 1mo peanmsanuym OTHENbHBIX ITOJIOKEHUM
QenepasibHOTO 3aKOHA «O MPOTUBOAEMCTBUM KOPPYHUUN» MUHUCTEPCTBOM
TpyJa M colMaabHOM 3amuThl Poccuiickoit ®epepauynu 8 Hosiopss 2013 T.
ObIM YTBEepXKIEHbl MeToauueckue peKoOMeHAaAluu I10 pa3paboTke u
MIPUHSTUIO OPraHU3aALUSIMU Mep I10 MpeayIpexXxaeHUI0 U IIPOTUBOIEICTBUIO
Koppynuuu. Metoguueckue peKOMeHA Ay OO/KHbI IOMOYb OpraHM3ausm
B pa3paboTKe BHYTPEHHMX MNOKYMEHTOB M MPOLIeAyp MO MpeayrnpexaeHnIo
Koppymiuu. Poccuiickue opraHmsainmy, paboTamoIiue Ha 3apyOesKHBIX
pbIHKaX U C 3apybeskHbIMM MapTHepamMy, YUYUTBIBAIOT IIpU paspaboTke
BHYTPEHHMX TOKYMEHTOB 1 HOPMbI 3apy0esKHOTr0 3aKOHOaTe/1bCcTBa. Ocoboe

BHMMAaHMe yaessieTcss 3aKOHOIaTeNbCTBY Benmukoopurannm, Kanagsr u CIIIA.

Onpedenerue compyoHUKa uiu cmpykmypHo20 nodpasoesneHus KOMNaHuu,

omeeuaruyezo 3a npedynpexcdeHue KOppynuuu.
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PellleHne 0 Ha3HaueHUM COTPYAHMKA, OIMpeleieHUM WU CO3OaHue
CTPYKTYPHOTO  MOApa3fesieHns, OTBevawllero 3a [penylpexaeHne
KOPPYILMM, 3aBUCUT OT pa3Mmepa 1 ((MHAHCOBBIX BO3MOKHOCTEV KOMIaHUMN.

Kak mokaspiBaeT IPOBOAMMOE aBTOPOM WCCJ/IeJOBaHME, POCCUICKIE
KOMITQaHUYU TIPULEPKUBAIOTCS PA3INMUYHBIX MOAXOA0B K OIpene/ieHUI0 MeCTa
roApasaeneHus 1o npenyrpexxgeHno KOppyniuun B CTPYKType KoMIauum. B
KayeCcTBe OCHOBHBIX  BapMaHTOB MOXXHO  BBIZEJIUTb  CO3[OaHMe
CaMOCTOSITE/IbHO rogpasaeneHus, IOAUYMHEHHOI'0 OZHOMY "3
PYKOBOAMTEEl KOMMOAaHUM; BO3JOKeHUe QYHKIUMU IIpeayIpeskaeHms
KOpPYIIIMM Ha COyKOy 06e30IacHOCTH, OPUIANYECKYI0 CIYyKO0y WIn
yIipaBjeHue (0Taea) PMHAHCOBOTO MOHUTOPUHTA.

[Tpn pelieHnmn 0 IMOAYMHEHHOCTU roapasgeneHus Io
MpeaynpeskIeHnI0 KOPPYILUMMY HeoOXOAMMO YUUTHIBATh, UTO OHO OJIKHO
MIMETb BO3MOSKHOCTb BBISIBJISITh (DaKThl KOPPYIILIMM Ha BCEX YPOBHSIX PabOThI
KOMIIaHVM, TO €CTb MMEeTh JOCTAaTOYHO BBICOKYIO CTElleHb HEe3aBUCUMOCTMU.
Poccuitckoe 3aKOHOLATENbCTBO He TpeayCMaTpuUBaeT IPSIMOTro MOgUYNMHEeHMUS
KaKMX-JIMOO CTPYKTYPHBIX IOJpasieeHnii KOMIAaHUM COBETY IUPEKTOPOB.
COOTBEeTCTBEHHO, ITOApa3aeseHye 10 MpenyIpexxaJeHNI0 KOPPYILNUNA TOIKHO
IIOOUYMHSTBCS, WU, T[IO0 KpaiHeil Mepe, MMETb IIpaBO HeIOoCpeaCTBEHHO
OOK/JaIbIBaTh TeHepaJlbHOMY OUPEKTOpPYy JMO0 OZHOMY W3 TJIaBHbBIX
MeHekepoB. Kak IToKasbIBaeT IIpaKTMKAa POCCUICKUX U 3apyOesKHBIX
KOMIIaHUM, COTPYAHUK, OTBEYAKIIMI 3a MpenylpexaeHue KOppYILUM,
peryjsipHO TpeJoCTaBjsIET OTUYETbl COBETY OUPEKTOPOB JIMOO 0OIIEMY
coOpaHMIO yupenuTesieii M MMeeT IIpaBO B MHUIIMATUBHOM TIOPSAKE
MHQOPMMPOBAThb COBET IOMPEKTOPOB JIMOO KOMUTET TII0 ayauTy o

BbISABJIEHHDbIX d)aKTaX Koppynnuum B PYKOBOACTBE KOMIIdHUMN. OH OJOJDKEeH
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OpTraHM30BBIBATh pPabOTy KOMIAHMM II0 IMPEnyIpeXIeHNI0 KOpPPYIILN,
IOBOJIUTH TpeboBaHMSI 0 HEe0OXOIUMOCTH cobmoaeHMsI
AHTUKOPPYIIMOHHBIX HOPM JI0 CBEIEHMSI BCEX COTPYAHMUKOB ¥ MOJYYaTh OT
HUX MHGOpMaLNIO, KacaloIIyCs TIO/I03PUTETbHBIX CJTy4yaeB.
[Togpasmenenue MO MNPeOyIPEKIeHUIO KOPPYILMMU WIM OTBETCTBEHHBIN
COTPYAHMK, KakK IIpaBUIO, B3aMMOJENCTBYIOT C IIOJpa3je/ieHueM
(b1HAHCOBOr0 MOHUTOPUHTA, KaIPOBOI CIYKO0¥, Cy>k0071 6€30TacHOCTU U
IOPUAMYECKON CTY;KO00i KOMITaHMM, B YaCTHOCTM IIO0 BOIIPOCAM M3YUEHUS
KOHTPareHTOB, COIVIACOBAHMS KOHTPAKTOB, OIIEHKM IIOJO3PUTEIbHbBIX

orieparuii, mpyemMa Ha paboTy, MpeaoTBpaneHMs KOHQIMKTa MHTEPECOB.

Kodexcol amuku u cnyxebH0z20 nogedeHusl.

Poccuiickme KoMmaHuy o6s3aHbl pa3padboTaTh U MPUHSITh BHYTPEHHME
AHTUKOPPYITIIMOHHbIE JOKYMEHThI 00Iero xapakrepa: Komekc sTUKM uan
Konekc cimy>ke6GHOTO MoBeieHUsI.

Komekc 3THMKM WM CITy>keOHOTO IMOBeAeHMUSI OIpeiesisieT HeIpusiTue
KOMIIaHMel) KOpPPYMHUMM B CBOEM HesITeIbHOCTM U YydacTue BbICIIETO
MeHeIKMeHTa B OpraHmsaluy IpoTUBOHeiCcTBUST Koppymnuuu. Komekc
SIBJISIETCSI 6A30BbIM JIOKYMEHTOM, OIpee/SIIOIIMM K/II0UeBble TIPUHIIUITBI U
TpeOOBaHMSsI, HamIpaBjJeHHble Ha MpeJoTBpallleHe KOPPYHUMU U
co0JIIoeH e HOPM MPUMEHMMOI0 aHTUKOPPYIIIMOHHOIO 3aKOHOIAaTe/IbCTBA
KOMIIaHMel, ee opraHaMy YIIpaBjJeHMs, COTPYAHUKAMM U MHBIMU JIUIIAMMU,
KOTOpble MOIYT [eiiCTBOBaTh OT MMEHM KOMIIaHMM. B Komekcax Takke
GopMUPYIOTCSI OCHOBHbIE 3THUECKME TPUHIIUIIBI PabOThl KOMIIAHUM U ee
COTPYIHUKOB. B psime KOMITaHMII B KOJEKChl BK/IIOUEHBI ITOJOXKEHMUS IO

IIpeaoTBpalleHMNIO U YperyJInpOoBaHM KOH(bJII/IKTa MHTepeCOoB.
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AHMUKOPPYNUYUOHHASL NOJUMUKA KOMNAHUU.

AHTUKOPPYNIMOHHAS TIOJIUTUKA KOMIIAHUM SBJISI€TCSI BHYTPEHHUM
OOKYMEHTOM KOMIIAHMM, BKJIIOUAIOIIMM HEOOXOIMMble CTaHAAPThl U
MIpOLeAYPbI B LI/ISX MpenyIpexaeHns KOpPYIun.

Wcxooss m3 aHaim3za MeToamMyeCcKuX pekoMeHpaauuin MuHMCTepCTBa
TPyOa M COLMaJbHOM 3amuTbl Poccuiickoin @enepauM U IIPAKTUKU
POCCUMCKUX KOMITAHMI, MOXXHO BBIOEJUTh CJeOyllue CTaHJapTbl U
MIpOoLeAYypPbl, BKII0UaeMble B aHTUKOPPYIIMOHHYIO TTOJIUTUKY:

— opraHu3anusi paboTbl KOMITAHUM 10 TTPeIOTBPaALleHUI0 KOPPYIILIN;

— B3aumogelicTBue ¢ uanasamm, OOUYEPHUMMU U 3aBUCUMbIMU
KOMIIaHUSIMU;

— MOJapKU U IpueM I1apTHEePOB;

— pacxobl HA IMPOMOYIIIEH;

— 6JIarOTBOPUTEIHLHOCTD;

— MoAJep>kKKa IOJIUTUYECKUX MapTUi (ecau KOMIIaHUS B IIPUHIIMIIE
MO IEPXKMBAET WM TUIAHUPYET IMOAAepsKUBaTh Kakue-aubo MOJUTHUUYeCKUe
[apTun);

— QHTUKOPPYIIMOHHAs OTOBOPKA B OTOBOPaxX KOMIIAHUN;

— Mpoleaypa n3yuyeHus IapTHEPOB U KINEHTOB;

— Mpoleaypa OLeHKM PUCKA U KPUTEPUM IIPUCBOEHMS YPOBHS PUCKA;

— mpolleAypa KOHTpoOJiS (MHAHCOBBIX OIllepaluii Ha IpegmeT
BO3MOXXHO CBSA3U C KOPPYIILIMEN;

— Tpolleaypa MHGOPMMPOBAHMS O KOH(PIMKTE MHTEPECOB;
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— [poluenypa [OesdTeJbHOCTM KOMIIAaHMM B CjIydae, ecjiuM OHa
CTAJIKMBAETCSI C BBIMOTaTeJIbCTBOM MJIM HAOOOPOT MpeJIosKeHUEM B3SITKU,
IpoLeaypy MoBeaeHs COTPYAHMUKOB B TAKMX CIy4dasiX;

— aHTUKOPPYIIIMOHHbBIE TIPOIeIYPhI IIPH IIpUeMe Ha paboTy;

— o0Oy4eHMe COTPYIHMUKOB;

— MOHMTOPUHT IPUMEHEHS aHTUKOPPYILMOHHOM TMOJIUTUKMN.

[Ipu pa3paboTKe aHTUKOPPYHIIMOHHO IMOJUTUKY KOMITAHUM TOJIKHBI
YUUTBIBATH HE TOJIbKO HOPMbI aHTUKOPPYILMOHHOTO 3aKOHOAATEe/bCTBA, HO
Y HOPMBI OPYyIUX OTpaciei Ipasa. Tak, Mpu YCTAHOBJIEHUU OOIYCTUMBIX
pacxooB Ha IMOJApPKM HeobxoauMo yuuThiBaTb cT. 575 TK PO,
3aMpeniaiyo MoJapKy Ha CYMMY CBBIIIe TpeX ThICSIY pyOseil Juiam,
3aMelaluM ToCygapCTBeHHble OO/KHOCTU Poccuiickoin ®emepanun,
rocyIapCTBEHHble  MTOJDKHOCTU  CyObekToB  Poccuiickoit  demepaium,
MYHUIIUIIAJIbHbIE IOJIKHOCTH, roCcyJapCTBEHHbIM CIIy KAl UM,
MYHUIIMIIAJAbHBIM COYKAIMM, Cayxamum banka Poccum B CBSI3UM € UX
IOO/DKHOCTHBIM IT0JIOSKEHMEM WMJIM B CBSI3U C UCIIOJIHEHMEM MMM CITy>KeOHBIX
00s13aHHOCTEJ, a Takke MOAAPKM CBBIIIE YKa3aHHOM CYMMBbI B OTHOIIIEHMSX
MeXAy KOMMepUecKMMM opraHusanusmu. [IoMMmo 35TOro, HeoO6XOIMMO
yuntbiBaTh Im. 28 cT. 217 HK P®, B COOTBETCTBUMM C KOTOPBIM IMOJApPKU
CTOMMOCTBIO  CBbIIle 4  ThIC. Ppyb. mopajexkar  006s3aTeIbHOMY
nexkaapupoBanuio. Ilpu paboTe ¢ MHOCTPAHHBIMM TMaApPTHEPAMM IOJIKHBI
IIPUMHMMATBCS BO BHMMAaHME M HOPMbI COOTBETCTBYIOIIEIO MHOCTPAHHOIO
3aKOHO/IaTe/IbCTBA.

[Tpuem Ha  paboTy  rpaxkiaH, 3aMelaBIInX  TOJIKHOCTU

I‘OCY,U,&pCTBQHHOVI " MYHMHMHaﬂbHOﬁ CJIY)K6I)I OOJDKEH OCYIIEeCTBJISATBCA B
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COOTBETCTBUM C TIIOJIOKeHUsIMM CT. 12 @epepanbHOro 3akoHa «O
MIPOTUBOIECTBUM KOPPYILUM» U APYTUX HOPM 3aKOHOATEJbCTBA.

BaxkHOoe 3HaueHue il peanmu3aluy aHTUKOPPYIILMOHHOM MOJUTUKU
KOMIIQaHMM WMMeeT OIlleHKa YPOBHS pucCka KOHTpareHTa. [jas 3TOoro B
TOJIUTUKY BKIIOYAIOTCS CIlelMajbHble TMpOLeaypbl OLleHKM pUCKa U
KpUTEepUM TIPUCBOEHUST YPOBHS puUCKa. B  poccuimckmx KOMMOAHMUSIX
OOCTAaTOYHO  YaCTO  MCIOJIb3YeTCSI  TpexXypoBHeBas  IlIKajla  pPUCKa,
TpefnoJiaraiias MpucBoeHe BbICOKOTO, CpeJHero Ui HU3KOIo YPOBHS.

BbICOKMIT ypOBEeHb pHUCKAa MOXKET MPUCBAMBATLCS KOHTpPAreHTam us3
CTpaH M PEermvMoHOB MMpa, B KOTOPBIX IO MEXAYHApPOOHBLIM OlleHKam
CYIIeCTBYEeT BBICOKMI YpPOBEHb KOppynuuu. Takke MOIYT OIpenesiTbCs
BUIbI OM3HecCa, OTAMYAIONINEeCs] BBICOKMM YPOBHEM Koppymuuy. CyIiecTByeT
LeJIbli psf OPYTUX KpuUTepueB, B YaCTHOCTU, OTCYTCTBME Y KOHTpareHTa
AHTUKOPPYIILMOHHOM TOJUTUKU, OTCYTCTBME Hajiexalleil TIOATOTOBKMU
TepcoHasa, OTCYTCTBME SICHOCTM B TOJUTMKAX KOMIIAHUM B OTHOIIEHUM
IOJAapKOB, PacxXxOJOB HA IIpueM IapTHEPOB, PACXOJO0B HA IIPOMOYIIEH,
MOKePTBOBAHMI HAa 0JIarOTBOPUTEIbHBIE 1M U TOAAEPKKY IMOJIUTUUECKUX
MapTHii, OTCYTCTBME (PMHAHCOBOTO KOHTPOJSI B KOMIIAHMM, OTCYTCTBUE
YEeTKOM MO3UILUMU BBICIIEr0 MeHeIKMEeHTa B OTHOIIEHUM HelmpueMaeMOCTU
B3SITOUHMYECTBA.

B aHTUKOpPPYIILIMOHHOM  TIOJIUTUKE  OmpenesieTca  mnpolenypa
TIPUHSITHUS pellleHsl O 11eJ1eco00pasHOCTH UM HelieJ1ecooOpa3sHOCTH paboThI
C TMapTHepaMy, MMeEIOUMMU BBICOKMUI YpOBE€Hb PUCKA. B 3aBUCUMOCTU OT
YPOBHSI pUCKAa KOHTpAreHTa pelleHue O COTPYIAHMUYECTBE C HMM MOXeT

IIPUHMMATbLCA pa3JMUYHbIMM OpraHaMy KOMIIaHUNA. B pOCCI/[IL/'[CKOIL/'[ IIPpaKTUKe
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CHeJNIKM C BBICOKMM YpPOBHEM pUCKa OOBIYHO OHOOPSIOTCS KOJIJIEKTMBHO
BBICIIMMM MeHeIKkepaMy KOMITaHUMA.

JIJis1 OLIeHKM KOPPYIIIMOHHBIX PUCKOB P COBepIIeHMM (PMHAHCOBBIX
orepalyii KOMIaHMUSIM HeoOXOIMMO pa3paboTaTh IlepeueHb IPU3HAKOB
MOJI03PUTEIbHBIX orepanuii. K HUM MOTI'YT OTHOCUTBCSI:

— IJIaTeXM B  MOJb3y TOCYOApCTBEHHBIX  CAYXKallMX U  UX
POICTBEHHUKOB, B YaCTHOCTY BBITLJIAThl TOHOPAPOB U TPAHTOB;

— IIJIaTeXU roCydapCTBEHHbIX KOMMaHU (KOMITaHMIA C
rOCygapCTBEHHbIM yuyacTueM) B O(QIIOpHble TePpPUTOPUM, pacueTbl depe3
cueTa B O(IIOPHBIX OAHKAX;

— pa3sMellleHMe TOCYIapCTBEHHBIMM KOMITAHUSIMM (KOMIIAHUSIMMU C
roCy/IapCTBEHHBIM yUacTHEM) JeHEeKHbBIX CPe/ICTB Ha PhIHKE I[eHHbIX Oymar ¢
MOoC/JeAyIOIIMM IIepeBOJOM 4YacTM CpeACTB Ha cueTa TPeTbUX JIUI] IO
TOPYUYEeHMI0 PYKOBOACTBA TOCYIapCTBEHHOI KOMITaHUMA;

— IIJIaTeXU roCydapCTBEHHbIX KOMMaHU (KOMITaHMIA C
roCyIapCTBEHHBIM YyUacTMEM) Ha cueTa HEKOMMepUeCcKMX OpraHmsainuii c
MOC/IeAYIOIIMM MepeBOAOM YacTU CpeACTB B MOJb3y KOPPYMIIMPOBAHHBIX
IOO/DKHOCTHBIX JINIT,

— IIJIaTeXU roCydapCTBEHHbIX KOMMaHU (KOMITaHMIA C
roCy/IapCTBEHHBIM yUacTHeM) B MOJIb3y OpraHu3aluii, MUMEIOIIX MPpU3HaKU
(OUKTUBHOCTH;

— CTpaxOBaHMe PUCKOB II0 3aBbIIEHHBIM CTPaXOBbIM Tapudam C
MOC/JeAYIOIIMM CHSATUMEM HaJIMUHBbIX CPeICTB WIM IepecTpaxoBaHMEM B
O(DIIOPHBIX «[IepeCTPaxXOBOYHBIX» KOMIAHUSIX;

— CJIMIIIKOM BBICOKME CYMMbl KOMMCCHMOHHOIO BO3HAarpaxiaeHus, B

KOTOPBIX MOI'YT OBITH 32/105KE€HBI KOPpPYIILIMOHHBIE BbITIJIATHI;
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— MOKYMKAa Yy UMHOBHMKA OOBbEKTa HEIBMKMMOCTU WIM WHOTO
MMYIIeCTBA M0 3aBbIIIEHHO IIeHe (CKPbITasi B35ITKA).

B aHTUKOpPPYIIIMOHHOM TMOJUTHKE TaKkKe IO/KHA ObITh YEeTKO
orpefiesieHa TIpolleaypa IesiTeJIbHOCTM KOMIIAaHMM B Cjaydae, ecjlu OHa
CTQJIKMBAETCSI C BBIMOTATEJIbCTBOM WMJIM HAOOOPOT MIpeAjokKeHUeM B3SITKMU,
TOPSIIOK TIOBeAdeHMsI COTPYAHMKOB B TaKuX ciaydasx. [aHHas Ipoledypa
OO/DKHA OIpeneisiTh, K KOMY OOpallaeTcsl COTPYIHMK KOMIIAHUM, eCyu
CTOJIKHETCSI C MpeAjokeHueM wiau TpeboBaHMeM B3ITKU. JIOJKHO OBITh
OTOBOPEHO COOJII0AeHe KOH(PUIEHIIMAAbHOCTY M TO, UTO K PAOOTHUKY He
OyoyT IMpMMeHeHbl KakKue-aub0 CAHKIMUM B CBSI3M C €ro CooOIleHMeM, a
TaKKe JeiCTBYSI KOMITAaHMM TTOC/Ie TI0yUYeHMs COOOIIeHMsI.

g mpakTUueckOoi peanm3alyuy II0JIOKEHU aHTUKOPPYIILMOHHOM
MOJIUTUKY KOMITAaHUM [OJDKHBI OCYIIECTB/ISITh OOyUeHMe COTPYAHMKOB Ha
peryjispHOii OCHOBe, a TaKXke IIpM IIpueMe Ha paboOTy M B CBSI3U C
M3MEHEeHUSIMM aHTUKOPPYMIIMOHHOTO 3aKOHOAATe/NbCTBa. IIpoxoxkmeHue
COTPYAHUKAMU OOyUYeHMs] HeoOXOOMMO [TOKYMEHTAJbHO (UKCUPOBATh B
COOTBETCTBUM C TMOPSAKOM, OIpelenaseMbiM B aHTUKOPPYIILMOHHON!
ITOJIUTUKE.

B nensax oueHkM 3OGEKTUBHOCTY aAHTUKOPPYILMOHHON MOJUTUKU
KOMITQaHMM OCYIIeCTBJISIIOT MOHUTOPUHT IIPUHSITBIX IIPOTpaMM U IIpoleayp, a
TaKKe MpPeAoCTaB/IsIIOT peryasipHblie oTueTbl COBeTy IOMPEKTOPOB WM
ObmemMy cobpaHMIO yupenuTeseir 06 MCIOJHEHUM aHTUKOPPYIILIMOHHOM
IIPOrPaMMBblI.

AHTUKOPPYMIIIMOHHASI OrOBOpPKa K JOroBOpaM ITO3BOJISIET 00eCIIeUUThb
coomopenne Komekca Ae/ioBOi 3TUKM M aHTUKOPPYMHIMOHHON ITOJUTUKNA

KOMIIaHUN IIpU pa60Te C KOHTpareHTaMm. AHTI/IKOple’IHI/IOHH&H OroBOpKa
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MpeJroJjiaraeT IMpaBO KOMIAHUM pPacTOPrHYTh MAOTOBOP U TpeboBaTh
BO3MeEIEeHUsI YOBITKOB B CJydyae HapyIIeHMs] KOHTPAareHTOM YCJIOBUIA
OTOBOPKM.

OroBopKa MOKeT BK/IIOYaTh:

— pacKpbITHE KOHEUHbBIX OeHe(pUIMapOB;

— uH(pOpPMMpPOBaHME O BBISIBJIEHHBIX (PaKTaxX KOPPYIILINH;

— OTBETbl ~ HA  3alpochl, HEOOXOAMMbIE IJII  peanu3alyu
AHTUKOPPYHIMOHHBIX IIPOIPaMM, B COIJIaCOBAHHbIE CPOKM;

— IpaBO Ha MpPOBeIeHMEe ayIuTa aHTUKOPPYIIMOHHBIX IPOLEIYP
napTHepa;

— IeTajbHOE 060CHOBAHME IIEH,;

— OTKa3 OT CTUMY/JIMpPOBaHMUS pAOOTHMKOB [IPYroif CTOPOHBI B
COOCTBEHHBIX MHTEpEeCcax;

— YCJIOBUSI O TapaHTUSX KOHGUAEHIMATBHOCTY aHTUKOPPYIILIMOHHBIX
IIpOLIeAYp ¥ HEeTraTMBHBIX MOCJEACTBUIA IJIST JIAI, COOOIIMBIIMX O (paKTax
KOPPYIILINA.

CylecTByeT pas3juMuHas IMpaKTUKa MPUMEHEHNsST aHTMKOPPYITIMOHHOMI
OTOBOPKM B KOMITaHMSIX. HeKOTOpble KOMITAaHMM BK/IIOYAIOT OTOBOPKY BO BCe
OOTOBOPbI, HE3aBUCMMO OT IIpeaMeTra U CyMMbl. [Ipyrue KOMIIaHUMU
IIPUMEHSIOT AHTUKOPPYIIIMOHHYIO OTOBOPKY, TOJbKO €CJIM KOHTPAareHTy
MIPMCBOEH BBICOKMII MM CpegHUI yYpOBEHb PUCKA WM CyMMa JAOroBopa
MIpEBBIIIAET OIMpeAeJeHHYI0 IIOPOTOBYI0 BeJNYMHY, YCTaHOBJEHHYIO BO
BHYTPEHHMX JTOKYMEHTaX KOMITaHUMN.

Ecim  obGe CTOpOHBI [IOTOBOpa MMEIOT COOCTBEHHBI BapuaHT

AHTUKOPPYHIIMOHHO OrOBOPKM, HEOOXOIMMO ITPOBEEHNE IIEPErOBOPOB U
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Bpra6OTKa KOMIIPOMMCCHOI'O BapMaHTa. OI‘OBOpKa BKIIIOYAeTCd KdK B HOBbI€

OOI'OBOPHBI, TAK N B YXKe ,U,ef/'[CTBYIOIJ_U/Ie OJOT'OBOPHI.

AOMuHucmpamueHass omeemcmeeHHoCcmy  lopuduueckux Jauy  3d
NpasoHapyuwieHust KOppynuyuoHHo20 xapakmepa.

Kommanum  [OO/DKHBI  YUMTBIBATb, UTO HapSAAy C  YrOJIOBHOM
OTBETCTBEHHOCTbIO (PM3MUeCKUX JIMI[ 3a COBepllleHMe TIpecTyIUIeHU
KOPPYIIIMOHHOTO XapakTepa B Poccum ycTaHOBJ/IeHA agMUHMUCTPATUBHAS
OTBeTCTBEHHOCTb ropuamdeckux auil. Cratbsa 19.28. KoAIl P® (He3akoHHOe
BO3HarpaxueHue OT MMEHM HOPUAMYECKOro JuId) IpeaycMaTpuBaeT, UTo
He3aKOHHbIEe IIepenaua, IpeaJioskeHue Wiy obellaHue OT MMEHU WIU B
MHTepecax  OpUAMYECKOr0o  Julla  OO/DKHOCTHOMY  JIMILY, iy,
BBITIOJIHSIONEMY YyIIpaBjieHUYecKre (YHKIUM B KOMMEPUECKOV WM MHON
opraHmusanum, MHOCTPAHHOMY IO/DKHOCTHOMY JIMIY JIMOO HO/KHOCTHOMY
AUy TyGAMYHOV MEXIYHApOIHOV OpraHM3aluy [OdeHer, IleHHbIX Oymar,
MHOTO MMYVIIEeCTBa, OKa3aHMe eMy YCIyT MMYILEeCTBEHHOI'0 XapakTepa,
IpefoCcTaBjieHMe MMYIIeCTBEHHBIX IIpaB 3a COBeplleHue B MHTepecax
OIAHHOTO  IOPUAMYECKOro  Jivila  JO/DKHOCTHBIM — JIMIIOM,  JIULIOM,
BBITIOJIHSAIOIIMM yIpaBjieHUYeckye (QYHKIMM B KOMMeEpPYECKO WAM MHON
OpraHmsaluy, MHOCTPAHHBIM AO/DKHOCTHBIM JIMIIOM JIMOO HOKHOCTHBIM
JIULIOM ITYOJIMUHOM MeXIYHApOIHOM opraHu3anum aeiictBus (6e3neicTeue),
CBSI3AHHOTO C 3aHMMaeMbIM MMM CIY;KEOHBIM IIOJIOK€HMEM, — BJIeUeT
HaJOKeHMe aAMMHUCTPATUBHOrO mTpada Ha IpUIANMUYECKUX JUIl B pasMepe
o0 TPeXKpaTHOM CyMMbI JI€HEXHBIX CPeNCTB, CTOMMOCTM II€HHBIX Oymar,
MHOTO  MMYIIECTBa, VYCIyr  MMYIIECTBEHHOrO0  XapakTepa,  MHBIX

MMYHIEeCTBEHHBIX IIpdB, HE€3adKOHHO IIepedaHHbIX WJIM OKd3dHHbIX 60
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obelllaHHBIX WM TIpeJIOKeHHbIX OT MMeHM OpUAMUYECKOro Jnija, HO He
MeHee OJHOTO MWIIMOHA pybiseii ¢ KoHduUCKalueli AeHeT, [leHHbIX Oymar,
MHOI'0 MMYLIECTBA UM CTOMMOCTU YCJIYT UMYLIECTBEHHOTO XapaKTepa, MHbIX
MMYLIeCTBeHHbIX NpaB. CymMa 1mTpada ornpepesnsieTcs B pa3Mepe, KpaTHOM
CyMMe He3aKOHHOT'0 BO3HarpakIeHus.

Ha Ham B3risaa, Haauuue B KoMIaHuu Konekca [e/ioBOil 3TUKU U
AHTUKOPPYIILMOHHON! MOJUTUKMA MOXKET UCI0JIb30BaThCS KOMIIAHNEN B CyJie
IJ1s1 OKa3bIBaHMS TOTO (aKTa, YTO BBIIJIATA HE3aKOHHOIO BO3HArpaXkaeHUs
SIBJISIACh JIMYHOM MHMUMATUBOV BMHOBHOTO COTPYOHMKA, a He MOJUTUKOM
KOMITaHUMU.

Cratbss 19.29. KoAIl P® ycraHaBiMBaeT agMUHUCTPATUBHYIO
OTBETCTBEHHOCTb 3a HE3aKOHHOEe IIpUBJIEYeHME K TPYLOBOI LesaTelbHOCTU
MO0 K BBIMOJHEHMIO pabOT WiIM OKa3aHMIO YCAYT TOCYJapCTBEHHOTO WM
MYHULIMIIATBHOTO CAyKaliero Jnbo ObIBLIETO TOCYJApCTBEHHOTO WU
MYHULIMIIAJIBHOTO CJHIyKalllero B HapylleHMe IopsAKa, YCTAaHOBJIEHHOTO

dHTUKOPPYIIIMOHHBIM 3aKOHOOATEJIbCTBOM.
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EBPOMEMNCKASA NOJIMTUKA BE3ONACHOCTU M OBOPOHbI NOCJIE
JIMCCABOHCKOIO AOIroBOPA: HOBEJIJ1bl U TEHAEHUUA

Cepren KawkuH, HUKonam MonyaHos"

AnHotanusa. CraTbsl IIOCBSIIEHA PasBUTUIO OOILIel IMOJUTUKU
6ezomacHocTM ¥ 060poHbI B (opmaTre JInccaboHCKOTO AOTOBOpA.
PaccmaTpuBaeTcsi mpouecc MPUHITUSL pelleHuii B paMKaxX eBpOIeiCcKOoi
MOJIUTUKY B 061aCTU 6€30MaCHOCTY ¥ 0O60POHBI. AHAJIM3UPYIOTCSI OCHOBHbIE
MHCTUTYTbI, OCHOBHbIe OCOOEHHOCTM UX B3aMMOAENICTBUS U TMpobiema

OopraHmn3anuy CUCTEMbI YIIDABJIE€HNA KPU3UCHBIMU CUTYAlIUSMU.

KinroueBbie CJIoBa: ITOJIUTHUKA 6e 30ITaCHOCTH, I1paBoO EC,

JIiccaboOHCKMIT OJOT0OBOP, KOJUVIEKTHMBHAI CaMOO60pOHa.

EUROPEAN SECURITY AND DEFENCE POLICY AFTER THE LISBON

TREATY: NOVELS AND TRENDS

Sergej Kashkin®, Nikolaj Molchanov”

Abstract. The article is dedicated to the development a Common

Security and Defence Policy in the context of Lisbon Treaty. The paper also

pays attention to the process of decision making within the European
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Security and Defence Policy (ESDP). The article deals with main ESDP
institutions and features of their interaction as well with different questions

of the crisis management organization.

Keywords: security policy, EU law, Treaty of Lisbon, collective self-

defence.

B coBpeMeHHBIX YCJIOBUSIX, KOrZa KiIacCuMyeckue MeXIYHapOIHO-
IIpaBOBbIE CUCTEMBI 0OecIieueHMsI 6€30MaCHOCTY CTPEMUTENIbHO YTPauMBaloOT
cBOIO 3 @PeKTUBHOCTb, HEOOXOAMMOCTb COBEpIIEHCTBOBaHUSI QopM U
collep>)kaHusl  COTpyOHMYeCTBa CTpaH-wieHOB EBpomeiickoro Corosa
CTaHOBUTCSI BCe O0Jiee 0UeBUTHOIA.

OmHMM M3 OTBETOB Ha TaKue BbI3OBBI U sBjsgeTcs EBporeiickas
noauTuKa 6GeszormacHocT M 0060poHbl (masnee EITBO), rme EBpomeiickomy
Cor3y ymajioch AOCTUYL 3HAUMTE/NbHBIX YCIIeXOB. BakHeluinass HoBeslia
JIuccaboHCKOro JgoroBopa KacaeTcss He Tojabko OBIIB, HO u 060ux
EBpomneiickux CoobiectB 1 COTpyaHMUECTBA MOJULIUN U CYTeOHbIX OPraHOB
B yroJjioBHOJ cepe (manee CIICO). [loroBop npegycMaTpuBaeT JUKBUAALIMIO
3aJI0KeHHOM MaaCTpUXTCKUM IOTOBOPOM 1992 r. «CTpyKTYphI Tpex orop» EC u
HajlesleHne EBpOIIeiickoro corosa B 11eJI0M eIMHOI ITPaBOCyObEKTHOCThIO, B TOM
yyiCJie Ha MeXIYHApPOIHO apeHe.

C BcTymaeHMeM B cuiay JluccaboHCKOro moroBopa y EBporieiickoro
Coro3za moSIBMJIOCH TIPABO 3aKJIKUYaATh MeXAyHapOIHbIe JOTOBOPbI OT CBOEro
MMEHM U BO3MOXXHOCTh WIEHCTBA B APYIUX MEXIYHAPOIHBIX OpPraHU3alUsIX,

B TOM uMcyie B chepe 000pOHBI 1 6€30MMaCHOCTH.
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[IpeAIpMHMMAKOTCSI ¥ MHBIE IIaru IO IIOBBIIIEHUI CTeleHUu
B3aMMO/JIEMICTBUS TOCYIApPCTB-UJeHOB mpu peanmsauyuyu OOIIeli BHeIIHe
TIOJIMTUKU U TIOJUTUKM Oe3onacHocTu (manee OBIIB). OgHako B 3TO¥ cdepe
Co103 CTaJKMBAETCSl C HeXeJaHMeM TOCyIapCTB-4YJ€eHOB MepenaBaThb CBOI
CyBepEeHUTET, 0COOeHHO B 3TO¥ AeNUKaTHOM cdepe, HA HaAHAIMOHATbHBIN
YPOBEHb.

HecmoTpss Ha cuiabHble «(emepanuCTCKue» TeHAeHIMM BHOCUMbIX
M3MeHeHuit B 1eyioM, JInccaboHckuit morosop B cepe OBIIB mo-mpeskHeMy
He TMpeaycMaTpMBaeT aKTUMBHOI'O y4acTus OOJBIIMHCTBA OCHOBHBIX
MHCTUTYTOB EBpomeiickoro Coio3a B OCYIIECTBJIEHUM MOJUTUKM B 006J1acTU
6e30I1acHOCTY ¥ 0OOPOHBI.

[TosoxkeHUsI, peryamupylollye o0IIyl0 BHEIIHIO MOIUTUKY U TTOJTUTUKY
6e30I1aCHOCTH, He MpeIoCTaB/sIIOT KoMuccum 1OCTaTOUYHbBIX ITOJTHOMOYMIA T10
IIPaBOTBOPUYECTBY M He AAIOT BO3MOKHOCTh CYIECTBEHHO YBEJIUYUTh POJIb
EBpomnapsiameHTa B gaHHo¥ cdepe. Cyn Takke He 00/1afaeT IOPUCAUKIIMEN B
9TO¥ 00671aCTM 3a MCK/IIOUEeHMeM ITOJITHOMOYMIA 110 HaZ30py 3a COOII0IeHeM
rosoxkeHum ct. 40 Jorosopa o EBporneiickom Corose (IIEC) 1 pacCMOTpeHMIO
orpefe/IéHHbIX KaTeropuii aen (B COOTBETCTBMM €O cT. 275 JloroBopa o
dyukunonupoBanuu EBpomeiickoro Cow3sa (I®PEC). Kpome Toro
coxpaHsieTcsl TojiokeHMe o ToM, uto OBIIB He 3aTparuBaeT 0C000ro
XapakTepa IMOJUTUKM 6e30MacHOCTM U 0O0POHbI, TPOBOAMMO OTIeTbHbIMMU
rocyaapcTBaMy-4JIeHaMU.

HecMoTpsi Ha TO, UYTO 3aJIO)KEHbl OCHOBBI MJISI YCUJIEHUSI POJIU
EBpocor3a B 3T0ii cepe, B JloroBope o EBpomneiickom Coio3e comepskaTcs
TOJIOKEHMSI, OTpee/isIilIe NpeuMyIeCTBEHHO MeXAyHapOoaHO-IIPaBOBO

XapakTep COTpygHMUYeCTBa TOCYydapCTB-YJIECHOB B obacTu O60pOHbI "
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6esomacHOCTU. YOemuTeJabHBIM  JOKa3aTeJbCTBOM  3TOTO  SIBJISIETCS
eIVMHOIJIaCHAas TMpolleaypa NPUHIATUSL pellleHMil U OTKa3 OT peryjaupoBaHMs
3TUX BOIIPOCOB IIOCPEICTBOM 3aKOHOAATE/IbHbIX aKTOB.

B TekcTe JInccaboHCKOTO AOroBOpa IMOSUEPKMBAETCS, UTO «IIOJOXKEHUS
JIorosopa o EBporneiickom Coio3e, IOCBSIIEHHbBIE 00IIeli BHEIITHE TTOJIUTUKE
M TIOJUTMKe 0e30ITIaCHOCTM, BKJIIOYAsl CO3JaHMe TII0CTa BepxoBHOro
npenctaBuTenst Coro3a 10 MHOCTPAHHBIM JiejlaM M MOJUTUKE 6e30I1aCHOCTY
M yupekgeHue  BHeITHEeNoJUTUYeCKO  CIyXObl, He  3aTparuBaioT
CYIIECTBYIOIIMX TOJTHOMOYMI TOCYZapCTB-WIEHOB HU II0 OIpenesieHMI0
OCHOB MX BHEIIHEeM IIOJIUTUKM U TPETBOPEHUID €€ B XU3Hb, HU II0
[IPaBOMOUYMSAM TOCYJApCTB-WIEHOB Ha IIPeACTaBUTEIbCTBO B TPETbUX
CTpaHax ¥ MeXIYHapPOIHbIX OpraHM3aLmsIx» .

JIuccaboOHCKMII OOroBOp, BCTYMMBIIMIK B cuiay 1 mexkabpst 2009 r.,
COOEPXKUT U  TIOJIOKEeHMS, HeIrocpeaCcTBeHHO rmocBsieHHble EIIBO.
JlocTUrHyThIe B 3TOV chepe ycrexy NOCTY>KUIM OCHOBaHMEM [IJISI BbIeIeHS
COOTBETCTBYIOIIMX MOJIOKEHUI B CAMOCTOSTEbHBIN OTHeN (T/IaBbl 2 pa3aesia
V HEC). Emé omHuM, MyCTb M KOCBEHHLIM, CBUIETE/JLCTBOM IIporpecca B
oaHHOM cdepe MOXKHO CUMTaTh BO3BpaT K TEePMMHY «O0OIIash MOJUTHUKA
6e30I1acHOCT ¥ 0O60POHBI», KOTOPIN UCIIOb3yeTcsl B TeKcTe JInccaboHCKOTo
IOTOBODA.

ITpexxne Bcero, B cT. 42 [JIEC, BIepBble IIOSIBUJIOCH JierajbHOe
ornpegenenue EITBO. ITox Helt go/mkKHA MOHMMATHCS COCTABHAS YacTh 001
BHEIIHE) TIOJUTUKM U TIOJUTUKM 0e30I1aCHOCTM, OIMpaIoLasicsi Ha
rpakJIaHCKMe U BOEHHble CcpencTBa, KoTopas obecreunBaeTr Coi03y

CIIOCOOHOCTh K ONEepaTUBHBIM JeiicTBMUsIM. EBpomnerickmuii Coo3 MOXKET

! 14 Hexnapauys 00 00leii BHEIIHEH IOJIUTUKE M IOAMTMKE 6e30I1acHOCTM 3aK/IIOUMTEIbHOIO aKTa
(2007/C306/02).
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npuberatb K 3TUM CpeACcTBaM TIIpU OCYIIECTBAEHUM MUCCUIA 3a €ero
npegenamyu  OJis  obecIiedeHMs] TOAAepsKaHMS Mupa, IIpegoTBpalleHMs
KOH(IMKTOB U YKpeIlJIeHMsI MeXIYHapOIHOi 6e30IMacHOCTM B COOTBETCTBUM
¢ npuHuunamu Ycrasa OOH. Ilpu 3TomM TeppuTOpuaJbHbIe Ipenebl
nesstenbHOocTM EC He orpaHmMuMBalpTCsl reorpaduuyeckKMMy TpaHUIIAMMU
EBpOITbI — OHM HOCSIT I7I00a/IbHYIO OpUEeHTAIUIO.

Cratbs 43 JHEC pag peanmsauum 3TUX LeJeil npenycMaTpuBaeT
OCYIIIeCTBJIeHME TaKMX Mep KakK COBMECTHbIe Ollepaluy MO pa3opPy>KeHUI0 U
3BaKyaluyu, TyMaHUTapHble MMUCCUM U  MUCCUM, CBSI3aHHbIE C
IIpeoCTaBJeHEM COBETOB M COJIEICTBMS B BOEHHON cepe, MepOIpUSITUS
110 IpeaoTBpallleHNI0 KOHMIMKTOB M II0 BOCCTAHOBJIEHMIO MMpa, a TaKxke
CTaOMIM3aIMOHHbIE ONepaluy M0 OKOHYaHUM KOHMAUKTOB (JIMccaboOHCKMIL
OOTOBOp CT. 43, 1m. 1). B 3TOi cTaThe yKa3aHbl BO3MOXHbIE ClieHApUM
npoBeneHusi EBpomnelickum Co030M BOEHHBIX OIlepaluii, KOTOpbIe
repeunciiedbl B I'mob6anpHoi menn 2010. Kak Mbl Buaum, pasHooOpasue,
MacIITabbl ¥ MHTEHCUBHOCTDb AesdTeibHOCTM Coi03a B BOIIPOCAxX OOOPOHBI U
6e30MacHOCTY Ype3BbIUANHO IIMPOKM ¥ MHOTOOOpa3HbI.

ITomo6HO BceM pemenussMm B cepe EITBO, peneHust o Hauaie OgHOM U3
aKUMii OOJ/DKHBI MNPUHMMATBLCS eayHoriaacHo COBeTOM IO ITpeaJOoKeHMIO
BepxoBHoro mnpepacrasutenss Cow3a MO MHOCTPAHHBIM [ejlaM U IIOJUTUKE
6e30IMacHOCTM WM TI0 MHMIMaTHUBe TrocymapcTBa-ujieHa. Ha Bbicokoro
TpenCcTaBUTeNsl, MOelCTBYIOIEero COBMeCTHO ¢ KomuTeToM IO BOIIpOcam
TIOJIMTUKM U 0€e30ITIaCHOCTM, BO3JIOKe€HAa OO0S3aHHOCTh IO 00ecred4eHUIo
KOOpAMHALMM IPAKIaHCKMUX Y BOEHHBIX aCIIEKTOB JAHHBIX MUCCUIA.

Eme ogHMM Ba)KHbIM HOBOBBEJIeHMEM CTa/O ITojokeHue cT. 42 JIIEC.

OHO (dakTuuecky 3aKpervisseT MPUHLUI KOJUIEKTUBHOM CaMOOOOpPOHBI Ha
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ypoBHe EBpormeiickoro Cow3sa: <«B cayuae eciu 2ocydapcmeo-ujieH
nodeepzHemcsi BOOPYMCEHHOU dazpeccuu Ha €20 meppumopuu, Opyzue
2ocyoapcmea-uieHsl 00JIHHbL 0KA3dms emMy nomouwlb u codelicmeue 6cemu
B03MOXCHBIMU 011 HUX cpedcmeamu 8 coomeemcmeuu co cm. 51 Ycmasa OOH»
(JInccaboHCKMIA IOTOBOP CT. 42, 11. 7 a63.1).

[TockOJIbKY HEKOTOpble rocyaapcTtBa-uieHbl EC mpuaepskmMBarTCs
TOJIUTUKY HelTpanuTeTa, JInccaboOHCKMUIT JOTOBOP CJiejal OrOBOPKY O TOM,
YTO OTOT MNPUHLUMI He 3aTparuBaeT 0COO0OT0 XapakTepa MOJUTUKU
6e30I1acHOCTY ¥ 060POHBI HEKOTOPBIX I'OCYIapPCTB-U/IEHOB.

Kak u panbiie, B JInccaboHCcKo¥ pemakuum JloroBopa o EBporieiickom
Coro3e comepsKUTCS TIOJIOXKeHMe o GOopMUpPOBaHUM 00OIIeir 000pOHHO
MOJIUTUKM, HO YXKe He KaK O BO3MOXXHOCTM, a Kak 00 o0ieii 0o60poHe B
KauecTBe OJIHOTO M3 peajbHbIX acIIeKTOB OOIel MOJUTUKY 0e30ITaCHOCTHU U
060poHbI. «O6IIasT MOJUTHMKA 0€30IacHOCTY M 0OOPOHBI BKIIOUaeT B cebs
MOCTYIIATEeNIbHYI0O pPa3paboTKy o061ieir 060poHHON mnonautuku Corosa. OHa
MIpUBEIET K 06I1Ieit 060poHe, KaK Tobko EBpomneiickuii CoBeT, MOCTaHOBJISIS
eIMHOIJIAaCHO, pemuT 006 3ToM» (JIccabOHCKMIT JOTOBOP CT. 42, 11. 2 a63.1).

B Tekcre JInccabBOHCKOrO IOroBOopa TaKKe COXpPAaHEHO YyKa3aHMe Ha
copmectumocTthb  mnoautuku EC ¢ pgegrenbHocThio HATO. Kak
npenycmaTpuBaet cT. 42 (2) OBIIb «yBakaeT 00s13aTe/IbCTBA, BhITEKAIOIIME
13 CeBepoaT/IaHTUUYECKOIO JOrOBOpa /i OTHe/JbHbIX TOCYIapCTB-UIEHOB»?,
a Takke ycraHaBauBaeT, uTto OBIIb saBisgeTcss coBMeCcTMMOI C 0O6IIei
MOJIUTUKOM  6e30IacHOCTM M OOOpOHBI, YCTAHOBJIEHHOW B paMKax

CeBepoaTnaHTquCKoro AJIbSIHCA.

2 JInccabOHCKMIT JOTOBOP CT. 42, 11. 2 a63.2.
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«JlaHHOEe T0JIOKEeHMEe He BbI3bIBAeT IPUHIIUNUAIbHBIX BO3pakeHui. EC
CTpEMUTCSI 00ecrneunTb TapMOHMYHOE COUYeTaHMe CBOMX BOEHHbIX
MEepOMPUATUIA C TEMU, KOTOPbIE OTHe/IbHbIe TOCYAapCTBA-YIeHbl IPOBOISIT B
pamkax HATO. B mio6om ciiydyae, TOHSITME «COBMECTUMOCTb» SIBJISIETCS
OOCTaTOYHO  aOCTpakTHOV  KaTeropmei,  IOOIMYyCKawINeir  IMMpOKoe
TOJIKOBaHMe, 1 9TO TojaKoBaHMe EC oCcylecTBIsIeT caMOCTOSITEIBHO»®.

OnmHako, ecaM COTJIaCHO HUIILKOM pedakiuy oO6miasi IOJUTUKA
6e3omacHocTy 1 060poHbl EC He MpensTCTBYET COTPYAHUYECTBY OT/IEeTbHBIX
rocygapcTB-uieHoB B pamKkax HATO Ha ABYCTOPOHHEN OCHOBE — TO JIUIIb «B
TOJ Mepe, B KaKOWM 3TO COTPYAHUYECTBO He IIPOTUBOPEUNT COTPYIHMUYECTBY,
IpegyCMOTPEHHOMY B HACTOSAIIEM pasjelie, Y He CO3IaeT eMy MPersiTCTBUN»
(Jorosop o EBpormneiickom Coro3e (Huiiikas pegakous) ct. 17.).

OTO MoJyiokeHMe (akTUUeckKyu MpemycmMaTpuBaeT mpumat JloroBopa o
EBpornerickom Cor3e Hajl BammMHITOHCKMM AOTOBOpPOM. IIpouiMTupoBaHHOE
BbIllle  I10JIOKeHMe JInMccaboOHCKOro [oroBopa, TakMm oOpa3oM, MeHSeT
CUTyalIMI0 Ha IIPSIMO TPOTUBOIOJOXHYIO — B HeM EC 3agBisier B
OTHOIIIeHUM Cebs O TIpUOopUTETE MIPABUI U MEPOIIPUSITUI, YCTAHOBJIEHHBIX B
pamkax HATO.

OTO moaTBepxkpaercs u B 1. 7 cr. 42 JEC, ycTaHaB/IMBaIIIEM, 4YTO
obs13aTeNbCTBA U COTpygHMuecTBO B cdepe EINBO mpomosskamoT
COOTBETCTBOBATb 00s3aTeabCTBAM, IPUHATBIM B pamMkax HATO. 3ra
opraHmsauusi i1 TOCyAapCTB, BXOIAIIMX B €€ COCTaB, OCTAETCs

d)YH,U,aMeHTOM UX KOJUIEKTUBHOM O60pOHbI. Hp]/[ OTOM d)aKTI/IquKI/Ie

* YerBepuxkos A.O. [Toroop o pedpopme 2007 roma, M3MeHeHMS B IPABOBBIX OCHOBAX BHEIIHEIIOIUTUYECKOI]
IestenbHocTy EBpomneiickoro Cowo3sa u Poccuiickas @enepaiiysi Matepuaibl MeXXIyHApOLHOV KOH(pepeHIIUn
MIMIMO (V) 1 MI'TOA, 28-29 centa6ps 2007 r, cTp. 81.
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nevictBusi EBporeiickoro Corwsa B pamkax EIIBO cBuIeTe/nbCTBYIOT O
CTpeMJIEHUM K PaCHIMPEHMIO CAMOCTOSITe/IbHOCTH B chepe 0O60POHBI.

JIT060MBITHO, UYTO OTChUIKA K APYromy IapTHepy EBpocoro3a B 3Toii
chepe — 3amamHOEBpOINEICKOMY cOI03y — B JIMccabOHCKOM pemakiiuu
OTCYTCTBYeT. JTO CBUIETENbCTBYeT 00 ycIlelrHOM cTaHoBieHuu EITBO B
paMKax HenocpeactBeHHO EBporierickoro Corw3sa.

Coxpansiembiit B oTHoleHuM OBIIb B 11e710M MeXXIIpaBUTEIbCTBEHHbIN
XapakTep COTPyAHMUYECTBA, nmoAaTBepxkpaetrcs u B pamkax EIIBO. B cioyuae
MIPUHSITHUS PellieHusI 0 CO3aHuM 001ei i 060POHbI HOBBIN IMOCTAMCCAOOHCKMIA
mHcTuUTyT EC — EBpomnerickuii CoBeT — JINIIb peKOMeHAYyeT IroCyaapCTBaM-
YyjieHaM <«IPUHSTh pellleHre B AJAaHHOM HallpaBJeHUM B COOTBETCTBUM C
KOHCTUTYILMOHHBIMMU ITPaBMIaMM KaXXAoro 3 Hux» (JInccaboOHCKMUIT JOTOBOP
cT. 42, 1. 2 a63.1).

MexXayHapooHO-TIPaBOBOM XapakTep COTpPyAHMYECTBA TIOCYOapCTB-
YyjeHOB B cdepe yperyaupoBaHMsi KpU3NUCOB 3aKpeIliéH B m. 3 cT. 42 [IEC.
«JIns1 peanusanum o611e MOJIUTUKIM 6€30TIaCHOCTY ¥ 060POHbBI TOCyIapCTBa-
YjIeHbl MPeAoCTaB/SIIOT B pacnopsiskeHue Coro3a IpakIgaHCKMe M BOEHHbIe
MOTEHIMAJbI, UTOObI COMEIICTBOBATh II€/SIM, yCTaHOBJIEHHbIM COBETOM.
['ocymapcTBa-4jeHbl, KOTOpbIE yUpexxgarT MeXOy coboit
MHOTOHAII/MOHAJ/IbHbIEe  CWJIbl, TakKXKe MOryT I[pPedoCTaB/sITb WUX B
pacropsskeHue — oOIIeit  TMOAUTUKM — 06e30MacHOCTM UM O0OOpPOHBI»
(JImccaboHCKMIT JOTOBOP CT. 42, 11. 3 a63.1).

Takum o6pasom, BHOBb KaK ObI 3aKkperuisieTcsl oTkas EBpomeiickoro
Cor3a OT co3maHMS COOCTBEHHBIX BOOPYKEHHBIX CHJI. B 3akimouyeHUMN

EBpomneiickoro Cosera oT 19.06.2009 r. nmomuy€pKuBalOCh, YTO IIOJIOKEHMS

109



JIuccaboOHCKOrO JOroBOpa He HampaBjeHbl Ha CO3JIaHMe eBPOIIeiiCKOii
apmun?.

[ToMmuMO 3TOro, JAaHHBIV ITYHKT MHTEpPECEeH TeM, YTO ero I0JI0KeHUS
dakTuuecku B 001Iei (popMe 3aKpPEIVISIOTCS Ha «<KOHCTUTYILIMOHHOM YPOBHE»
OCHOBBI CMCTEMbI BOEHHOI'O IjaHMpoBaHus1 B EBpormeiickom Coio3e, 6osee
abCTPaKTHO BOCIIPOM3BOAsI HOpMbI I'mobanbHoi Hean 2010. B coorBeTcTBUM
C 9TMM JOKYMEHTOM MMHUCTPbI OOOpPOHBI T'OCYZApCTB-WIEHOB B XO[e
eXerogHbIX KOoHdepeHLMt GOPMUPYIOT «KaTaJor TMOTPeOHOCTel» B
BOEHHOCJIY)KAIlIX M BOEHHOM TeXHUKE U «KaTajIor CWJI», UMEIOIINXCS B
pacnopsikeHuu EBporerickoro Corosa.

Ha «KOHCTUTYLIMOHHBIM YpOBHE» 3aKperuisieTcsl MpaKTuKa CO3maHus
MHOTOHAIIMOHAJNIbHBIX CUJI, B KaueCTBe KOTOPbIX TaKkKe BO3MOKHO
MCIIO/JIb30BaHME  MEXIYHAPOIHBIX  BOEHHBIX M  BOEHHO-IITAOHbBIX
dbopMupoBaHUIA.

Elllé omHMM TMpOsIBJIEHMEM MeXIYHAapOAHO-IIPaBOBOTO XapaKTepa
B3aMMOJENCTBUA cTanu mnojioxkenus cr. 44 [JEC. OHu mnipemycMaTpuBaroOT
BO3MOXHOCTb BO3j10keHMsI COBeTOM yKa3aHHBbIX B CT. 43 IIEC muccuii Ha
TPYIINYy TOCYAApCTB-UYJE€HOB, BBIPA3UBIIMX HAa TO KeJaHMe U 00aJarouux
HEOOXOIMMbBIMM BO3MOXXHOCTSIMU. 'ocymapcTBa-ujieHbl CaMM OIMpeJessiioT
MOPSIAOK  BBITIOJIHEHMSI BO3JIOKEHHOTO HAa HMX 3aJaHUsI M JIMIIb
nH@opmupyioT CoOBeT 0 XOJe ero UCIOTHEHMS.

Ha CoOw3HOM YypoBHe UX [OesATeIbHOCTb KOOPAMHMUPYET BbICOKNIA
npenctaBuTenb Coro3a M0 MHOCTPAHHBIM AelaM U IMOJUTUKEe 6e30IacHOCTH.

YyacTue MHBIX COI03HBIX CTPYKTYP He mpeaycMoTpeHo. ITomoOHast mpakTuka

4 Bakmouenne EBponeiickoro Cosera N2 11225/2/09 ot 19.06.2009 .
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CylleCcTBOBaJIa M 10 BCTYIUIEHMS B cuiay JIMccabOHCKOTO IOroBopa, HO B
yupeauTeabHbIX JOKYMEHTAaX 3TO He 3aKpPeruisijiocCh.

3HauuTe/IbHbIe M3MEHEeHMsS BHeCeHbl B IIpaBOBOE€ peryjaMpoBaHue
COTpYOHMYECTBA TOCydapCcTB B cdepe BOEHHbIX IOTeHIManoB. Huiiikas
pemgakuus JloroBopa Jullb MOpegycMaTpuBanaa, UYTO <«IOCTyIaTeJbHOe
dbopmMmupoBaHue ob1Ien 0060pPOHHOI TIOJIUTUKU TIOIKPEILISIeTCs
COTPYOHMYECTBOM MEXOY rocydapCTBaMMu-ujieHaM B cepe BOOpPY>XKeHUI B
TOV Mepe, B KaKOil rocyJapcTBa-uyjeHbl CUMTAIOT ero Iejgecoodpa3HbIM». B
pemakiuu JInccaboOHCKOTO [OoroBopa craTyc EBpoIieiickoro 060pOHHOTO
areHTCcTBa 3akperuieH B [loroBope o Espomeiickom Cowse. B HéEM
roguepkMBaeTcs, 4uTo EBpomelickoe 00OOpPOHHOE areHTCTBO Y4YacTBYET B
paspaboTKke eBpOIIEIiCKOI TOJUTUKM B OTHOIIEHUM TOTEeHLMAJIOB U
BOOPY>KeHMI U OKa3biBaeT momolilb COBETY B OLiEHKe CTeIleHU YIydIleHUs
BOEHHBIX ITOTEHIMAJIOB.

VcraHaBiuBasg ~— QYHKUMM ~ areHTCTBa,  JloroBOp UCIIO/Ib3YeT
GopMyIUPOBKM, TPAKTUUYECKM TOXAECTBEHHbIE TEM, KOTOpbIE COMIepsKaTCs B
o0611eit akiuu 06 yupeskaeHnn EBpomneiickoro 060poHHOro areHTcTBa. Takum
06pa3oM, GYHKLMM ATEHTCTBA MPUOOPENN «KOHCTUTYIIMOHHBIN XapaKTep».
OTO MOAUEPKMBAET 3HAUMMOCTb (OPMUPOBAHUS €IMHOTO eBpOIeliCKOro
PBIHKA BOOPY>XKE€HMIA M TEXHUUYECKOro MepeoCHAIlleHUsI BOOPY>KEHHBIX CUJI
st EBporeiickoro Corosa.

JInccaboOHCKMIT JOTrOBOp IpeayCcMaTpPpUBAET, UTO ATEHTCTBO BBITIOJHSIET
CBOM 3a7auyM BO B3aumMoOcBSI3u ¢ Komuccueint, 4TO MO/DKHO eIé OoJibliie
CIIOCOOCTBOBATh  COMMKEHMIO  MEXaHM3MOB  pPEryJIMpoBaHMSI  pbIHKa
BOOPY)KEHUI B paMKax IIPeXXHUX MepBOil M BTOPOI oropbl. Kpome Toro,

3aKpeIligaeTrcda II0JIoKeHue O TOM, UTO B paMKaX AreHTCTBa rocygapcrBa-
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YjJIeHbl O0bEeAMHSIOTCSI B TPYIINbI, peajn3yioliye COBMECTHbIE ITPOEKThI, UTO
MO3BOJISIET 00ecreunTh BO3MOKHOCTbh COIO3HOM KOOpAMHAIIMKM B paHee
MCKJIIOUUTEJbHO  MEeXIYHapoOAHO-IIpaBOBOil  cdepe  COTPpYOHMYECTBA.
CrnemoBaTe/lbHO, 3Ta  00JaCTb  OTHOIIEHMUIT  CTAHOBUTCS  MeHee
MeXIYHApOIHO-TIpaBoOBOii U 6ojee 3¢h@eKTMBHON UM  IPaKTUUYECKU
peann3yeMoli B IlepCIieKTUBe.

BaykHOoVi HOBesIo¥ JInccabOHCKOrO TOroBOpa SIBJSIIOTCS TOJOXKEHMS,
MOCBSIIEHHbIE TIPOABMHYTOMY COTPYAHUYECTBY B cdepe 060OpPOHBI. ITO
3HAQUUTE/bHBIN IpOorpecc II0 CpPaBHEHMIO CO CJAOXMBIIMMCS paHee
roJjiokeHMeM [en. B coorBercTBUM ¢ Hwuiiikoit penmakiveii [loroBopa
MIPOJIBUHYTOE COTPYAHUYECTBO «HE MOXKEeT OTHOCUTBhCSI K BOIPOCAM,
MMEIOIIMM TIOC/JeCTBMSI BOEHHOTO XapaKTepa WIM 3aTparuMBarlIMM
obopoHHyI0 cdhepy». Hamo moguepkHyTb, UTO CcT. 46 JTEC B 11MccabOHCKOM
penakiuy Takas BO3MOXXHOCTb IpPeayCMOTpeHa, MpaBaa, MMeHYeTCSl TaKoe
B3aMMO/JIEVICTBME «IIOCTOSIHHBIM OPraHM30BAHHBIM COTPYIHUYECTBOM».
HoBoe Ha3BaHMe MOAUepKMUBAET 60jiee CTaOMIbHBIN M ITOCTOSIHHBIN XapaKTep
000pPOHHOTO B3aMMO/IEVICTBUS.

[TosioskeHMSI OAHHOI CTaThM TOAYYMJIM pa3BuTue B [IpoTokose o
IOCTOSTHHOM OpPTaHM30BaHHOM COTPYAHMYECTBE B COOTBETCTBUMU CO CT. 42
JOEC. BBemeHme 3TOro MexaHM3Ma CO3JaeT BO3MOXHOCTM [Ji Oojee
MHTEHCUBHOI'O PasBUTUSI MHTerpalMoHHbix MexaHnsmoB EITIBO, paspaboTku
HOBBIX METO/I0B U IIPMEMOB B3aMMOIeCTBUS U YIIpaB/IeHMSI BOOPYKEHHBIMU
CUJIaMM C OJIHOV CTOPOHBI, TIPU COXpPaHEHUM 0COOOro cTaTyca OTHeJTbHbIX

rOCyIapCTB-UYJIe€HOB (MIPUAEPKUBAOIINXCS HEMTPATIUTETA) C IPYTOA.
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[Ipy 3TOM WUCMONB3YIOTCS MOPOLEAYyPbl, BeCbMa CXOAHble C TEMMU,
KOTOpble MPUMEHSJIMCh B OTHOIIEHUM IIPOABUHYTOrO COTPYIHMUYECTBA
npumeHuTeabHO K OBIIb B 1esiom. OqHAaKO MMEITCS U OTJIUYMSL.

Bo-1epBbIX, OTCYTCTBYIOT MOJIOKEHMSI O TOM, UYTO IMPU OpraHMU3aluu
MIPOABUHYTOI'O COTPYyAHMYECTBA rocyapCTBa-4ieHbl T OJI>KHBI
nHpopmupoBatb Kommuccuio, 1, COOTBETCTBEHHO, He TpebyeTcs eé
3aK/II0UYEeHMsI IO 3TOMY BOIIpOCy. B maHHOM ciydae IMpeayCMOTpPEHbI JIMIIb
KoHcysbTauu CoBera ¢ BepxoBHbIM mpencraButesnem Corsa 1o
MHOCTPAHHBIM JeJIaM U ITOJIUTUKe 0e301acHOCTH.

Bo-BTOpBIX, HE COAEPXKUTCS YIIOMMHAHMS O TOM, YTO O peanm3aluu
MPOJABMHYTOIO COTPYAHMYECTBA OOJDKHBI MHPOpMUpoBaTtbcsi Komuccus u
EBporeickuit mapjaMeHT.

JTo obecrieunBaeT 00/biIyil0 3DGEKTUBHOCTh UM OMNEPATUBHOCTD
nesitenibHOCTY EBporneiickoro Corw3a B 06/1aCTV 060POHBI U 6€30ITaCHOCTH.

[TocTOSIHHOE OpraHM30BaHHOE COTPYAHMUYECTBO OTKPBITO MJISI Tex
roCy/IapCTB, KOTOpble 00S3YIOTCS MHTEHCUBHEE Pa3BMBATh CBOM OOOPOHHBIE
IIOTeHIIMaJbI M OBITb B COCTOSIHUM IIPegoCTaB/SITh B KauecTBe
HallMMOHAJIbHOTO KOHTMHIE€HTa WM KOMIIOHEHTa MHOTOHAIMOHAJIbHbBIX
IPYIIN CcuJ1 GojieBble MoOApasaeneHus, MpeaHa3sHauUeHHbIe MJISI BbITOJTHEHUS
IJIaHMPYeMbIX Muccuii. [IpuBomMMble B IIPOTOKOJIe TPeOOBaHMS K TaKUM
roApasfieieHMsIM  COOTBETCTBYIOT  KPUTEpPUSIM, MOpedbsB/ISIEMbBIM K
TaKTMUYECKMM TPYIIIaM B COOTBeTCTBUM C [1ob6anbHOI 11e1bio 2010.

It poCTvKeHUs 3TUX Iiejieil yYacTBYIOIIME B JAaHHOM MeXaHM3Me
rocyapCcTBa-uieHbl OOSI3YIOTCS pa3BMBATh B3aMMOJENCTBME B BOEHHO-
TeXHUYEeCKOil cdepe ¥ MPUHUMMATh KOHKpPETHbIE Mephbl «II0 YCUJIEHUIO

OOCTYITHOCTMH, B3aMMHOM COBMeCTUMOCTU, I'MOKOCTM CBOMX CUMJI UM UX
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CIIOCOGHOCTM K Pa3sBEPTHIBAHMIO ... BK/IIOUAsI BO3MOSKHbIN II€EPECMOTP CBOUX
HAIMOHAIbHBIX IIPOLIEAYD IPUHSITHUS PeIIeHnii»°.

Takum o6pa3oM, HaTHALMOHAJbHOCTb, KOTOpas XapakTepHa [IJis
EBporerickoro Corw3a, XOTb ¥ OCTOPOXXHO, HO MOCJIeI0BaTeJbHO IPOHMKAET
B c(hepy 6e3011aCHOCTH 1 0OOPOHBI.

3HauuTe/bHOE BHMMAaHMe B paMKax ITOCTOSSHHOTO OPraHM30BaHHOTO
COTpYOHMYECTBA YIesseTcss BOIpOcaM pa3BUTUSI €BPOIIEICKO cdepbl
BOEHHBIX TEXHOJIOIMit. DTa 06jacThb MpuobOpeTaeT B IOC/JeqHEe BpeMsl Bce
Oosblllee 3HaUeHMe. B TpEX MyHKTaX, CoAepsKalllMX epedeHb 00sI3aHHOCTEN
roCyIapCTB-4YJI€HOB, VYYaCTBYIOIIMX B TIOCTOSSHHOM OpPraHM30BaHHOM
COTPYIHUYECTBE, eCTh OTChUIKM K chepe obecrieueHust EBpomneiickoro Corwo3sa
COBpeMEHHBIMU BoOpyXeHUsIMMU. Cpeyt 00s13aHHOCTEN MTpeayCcMaTpUBaEeTCs
00513aTe/IbCTBO CTAHAAPTU3AIUMM TEXHMUECKMX CPeICTB OOOpPOHBI U IIO
YUYaCTUIO B Pa3BUTUNM OCHOBHBIX COBMECTHBIX WM €BPOIENCKUX MPOTrpamMm
TeXHMYECKOT0 OCHAIlleHMsI B paMKax EBpormeiickoro 060poOHHOI0 areHTCTBA.
[Ipy  ocyiecTBleHUM  B3auMMOMENCTBMSI B paMKax IPOJABUHYTOTrO
COTPYAHMYECTBA Ba)kKHasl poOJb OTBOAMUTCS EBpormeiickoMy 0OO0OPOHHOMY
areHTCTBY. Ha Hero Bo3jaraeTcss IMOJHOMOYME IIO0 OILl€HKe BKJIaJOB CO
CTOPOHBI YUACTBYIOIIMX TOCYAapCTB-UJ€HOB B c(hepe MOTEeHIMaJIOB.

CaMm (akT BBeIeHUSI MHCTUTYTA MPOABUHYTOTO COTPYAHMYECTBA B
chepy 006OpOHBI IIO3BOJIMT TIepPeBECTM  IPOEKTbl  COTPYIHMUECTBa
roCy1apCTB-4YJ€HOB, OCYILECTB/SBIINECS paHee B paMax MeXIyHapOAHbIX
nmporpaMMm U opraHusauuii, B cdepy mnpaBa Eppomeiickoro Coro3a.
COOTBETCTBEHHO, 3TO IT03BOJUT Oosiee 3(hGEKTUBHYIO UX peannsaluio.

BBenmeHue B [OeiiCTBMEe OAaHHBIX IIOJIOKEHUI BIIOJIHE BEpOATHO OOJDKHO

5 TIyHKT «c» CT. 3 [IpOTOKO/MA O TOCTOSIHHOM OPraHM30BaHHOM COTPYAHMYECTBE B COOTBETCTBMM CO CT. 42
HEC.
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O3HAMEHOBATh IIEPEHOC COTPYAHMYECTBA TOCyHapCTB II0 CO3J0aHUIO
MeXXIYHApOIHbIX BOEHHBIX M BOEHHO-IITAOHBIX (OpPMMpOBaHUIL, U paHee
MUCIIONb30BaBIIMXCsl Ipu  mnoctpoeHunu EINBO, mnomHOCTBIO B cdepy
perynupoBaHus rpaBa EBpomnerickoro Corosa.

Wrak, EBponeiickum Coro30M Obljia MpojeaHa 3HauuTe/lbHass pabora
10 CO3JaHUIO CUJI OBICTPOTO pearMpoBaHMsl, MEXaHM3MOB YIIPaBJIeHMS TUM
KOHTMHTEeHTOM. Bbl/Ii GBICTPO pellieHbl ¥ BOIIPOChl OTHOCUTEIBHO CTaTyca U
CTPYKTYpPbl CUJI OBICTPOrO pearMpoBaHMsl, IIPUHIIUIIOB U TOpsAKa
npoBeneHusi Cowsom ornepauuii. IlpoBeneéHHblie CO0O30M Ha IIPaAKTUKeE
BOEHHbIe OIepanuy CTaaM TMOATBEpPXKIEHMEeM YCIIeXoB B  0061acTu
opranmusanum GyHKIMOHUPOBAHMSI CO3MaHHBIX CUJI OBICTPOrO pearMpoBaHMsI
M 1oKasaau paboTOCIIOCOOHOCTh MeXaHM3MOB I10 VYIIPABJIEHUIO 3STUM
KOHTUHITE€HTOM.

HecMOTpst Ha JOCTUTHYTBIE YCIIEXU, BOIIPOC O Iepedadye CyBepeHUTeTa
B 00/acT OOOpPOHBI IO CHUX IIOp OCTaE€TCS OTKPBITbIM. @DaKkTuUUecKu
MUCKJII0UeHbl 13 cdhepbl peryampoBanus EINBO noganHHO HagHAIMOHAIbHbIE
opranbl Corw3a. HagHaiMoHa/IbHble MeXaHU3Mbl peryjJaMpoBaHMs He HAIIu
elle B JOCTaTOYHOM CTeleHM CBOero IIPpMMEHEeHMs, a pelleHus,
MIpUHMMaeMble B 3TOi cdepe IO CUX IIOp TPeOYIOT emmHoraacus. Bcé aTo
octasisier EINBO mpeumyniecTBeHHO B cdepe MeXIyHapOAHO-IPaBOBOrO
peryaupoBaHMSI.

EBpomeiickuit Coloo3 He wu36ekaJl M TaKOro HemocTaTka Kak
yperyaupoBaHue MHOTMX BOMNPOCOB IIOCPEeACTBOM MOJUTUYECKUX, a He
IOPUANYECKMX aKTOB. TaKOBBIMU SIBJISIOTCS 3aK/IOueHusi EBpOIeiickoro
CoBera, oIpenensoIlero OCHOBHble HarmpaBiaeHus pasputus EIIBO, B

YaCTHOCTH, YTBEPKIEHHAs 3aKmoueHneM EBpomneriickoro CoBera I'mobanbHas
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uenb 2010. OHa fgBigeTCS OCHOBHBIM AaKTOM, HAa OCHOBAaHUM KOTOPOTO
OCYIIIeCTB/ISIETCS  JesSTeJbHOCTh B 000poHHOV cdepe. Opuanueckoe
odbopmieHne BOIpPOCOB, pemaeMbix B cdepe EIIBO, odopmisercs
MIPeUMYIIEeCTBEHHO aKTaMM BTOPMYHOTO IIpaBa, K KOTOPbIM M OTHOCSITCSI
npuHuMaeMble COBETOM peleHust U o01ye aKIun.

B mocnegHue roabl MOXKHO TOBOPUTH O TEHAEHIMM K 3aKpersieHUIo
nonutudeckom Boau EC M ero rocymapCTB-4jleHOB B OPUAUUYECKU
00s13aTe/NbHBIX akTaX. Tak 3a HEKOTOPbIMU CBOMMM 3aKIIOUEHUSIMU
EBponierickuit  CoBeT TIPU3HAET CWIY MEXAYHApPOLHOTO IOroBOpa, a
MOSIBJ/IEHVEe B yupeOUTEeIbHOM [OroBOpPe CaMOCTOSITEJIbHOW TPYIIbl HOPM,
TOCBSIIIEHHBIX COTPYOHMUUYECTBY B OOOpPOHHON cdepe, CO3HAET HOBBIE
TPeANOChIIKM [JIsI TIOCTYHATEeAbHOIO pa3BUTUSL EBPOIENCKON IOJIUTUKUA
6e3omacHOCTM ¥ 0060poHbI. TakMM 00pa3oM, peub UIET O BhIHECEHUM HOPM,
peryiupywomux EIIBO, (paHee yperyJiMpoBaHHLIX B JIyyllleM Cjly4dae
HOpMamMM BTOPUYHOTO TIIpaBa, a 3a4yacTyld TOJbKO IOPUAUUYECKU
HeoOs13aTe/NIbHBIMM, XOTS U IIOJUTUYECKM Upe3BblUaiiHO 3HAUMMbBIMM,
pemennsimu EBpomneiickoro CoBeTa), hakTUuecKku, Ha «KOHCTUTYLIMOHHbBIN
ypOBeHb». JTa Mepa 3HaMeHyeT Mepexof COTPyAHUYeCTBa B JAaHHON cdepe
Ha KaueCTBEHHO HOBBIN 3Tal, M, BO3MOXHO, CTaHET OYepeaHbIM IIaromM B
OBVOKEHUM OT CPeICcTB MeXIYHAapOOHO-TIPAaBOBOTO peryjaMpoBaHusl K
MCII0/Ib30BAHMIO BO3MOXXHOCTE KOMMYHMUTAPHOrO IIpaBa.

[TomBOoOss WMTOr, MOXXHO IIPOLUTUPOBATL EBpPOIMENCKY0 CTpaTeruto
6e3omacHoCcT: «Mbl KMBEM B MUPE, TTOJTHOM HOBBIX OMaCHOCTe, HO, BMeCTe
C TeM, ¥ HOBBIX ITaHCOB. EBporeiickuii Coio3 06amaeT MOTEHIMATIOM JIJIsI
TOT'0, YTOOBI BHECTU CEpPbe3HbIN BKIA/, KaK B JIeJI0 YCTPAHEHUS yIPo3, TaK U

copeiicTBUS peanu3aly HOBBIX BO3MOXKHOCTEM. AKTUBHBIN, 1eeCIIOCOOHbIN
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EBponeiickuit Coio3 Mor Obl CTaTh BAMUSTENbHBIM (AKTOPOM MMPOBOTO
3HaUeHMsI. DTO SIBUJIOCh ObI BKJIAZOM B co3maHyue 3¢h¢PeKTUBHOI CUCTEMbI
MHOT'OCTOPOHHEI0 COTPYOHMUYECTBA Ha Oyiaro 0OoJjiee CIIpaBeJIMBOTO,
6e30macHOro 1 60Jjee CINIOUEHHOTO MUpPa».

B cBeTe pa3BuUTuUsi MMPOBOro (hMHAHCOBO-3KOHOMMUECKOTO Kpu3uca,
KOTOPBI/ II0 IMPU3HAHUIO €BPOMNEMCKMX aBTOPUTETHBIX 3KCIIEPTOB HAuajCs
10 APYIyl0 CTOPOHY ATJaHTMKM, HO Oojiee Bcero ymapuia 1o EBpore,
EBpomneiickuit Col03 CTpeMUTCSI 00eCIIeunTbh «<KOHTMHEHTY CBeT/Ioe Oymyliee
n 5¢p@eKTUBHO IPOABUTaTh CBOM MHTEpechl ¥ IeHHOCTM B OoJjee
MHOTOIOJIIPHOM Mwupe»°. IIjg 3Toro MMHUCTPbI MHOCTPAHHBIX [/ B
3akmounTenbHoM Aoknane «O 6ymyiiem EBporbi» ot 17 centsops 2012 r.
OTMETW/IM HeoOXOOMMOCTh oObecredyeHUs] COJUAAPHOCTM, BOCIIUTAHMS
YyBCTBAa MpPMHAMJIEXHOCTM K EBpome, ycunenus OO1meil MNOJIUTUKA
6e30mMacHOCTM ¥ OOOpOHBI, IO BO3MOKHOCTM HPUMEHEHUSI pelleHMs
BOIIPOCOB OOJIBIIMHCTBOM I'0JIOCOB B c(pepe 0O60pOHBI, UTO (110 MHEHUIO psia
MMHUCTPOB MHOCTPAHHBIX HAea rocygapcrs-wieHoB EC) moxkeT B uTOre
IIPUBECTU K co3JaHuIo EBporeiickoit apmum’.

M3meHeHusi, BBOAMMbBIE JIMCCAOOHCKMM JOrOBOPOM, IIOBBIIIAIOT
eIVHCTBO BHeIIHel M 000poHHO¥ moauTuku EBpomeiickoro Coro3a, 4To,
HEeCOMHEHHO, YIIpOIlaeT B3aMMOJIECTBME TPeTbUX CTPaH, B TOM UNUCTIEe U
Poccun, ¢ EC.

OTO O0COOEHHO BaXHO B CBeTe TOro, 4YTO B psge oIepauuin
EBpomneiickoro Corw3sa IpMHMMAJa M MOXeET B [ajJbHelIleM IPUHUMATh

yuyacTme " Poccug. B ciiydae, eCjlin Poccuiickas @enepaum[ IIPpUBJIEKAETCA K

¢ O6o6mIaronmit mokaaa ['pynnbsl MMHMCTPOB MHOCTPaHHbBIX Aei «O 6yayiem EBpornbi» ot 17 ceHTsI6pst 2012
r. (17 September 2012 Final Report of the Future of Europe Group of the Foreign Ministers).
" Cm. Tam xe.
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yuyacTuio B ornepanuyu EBpomeiickoro Coio3a, OHa 006jamaeT TeMMU Ke
nmpaBaMM ¥ HeceT Te e O00S3aHHOCTM, YTO U TOCYAapCTBa-uJIeHbI
EBpomneiickoro Coro3a. B Takoit cutyanmm, npencraBurtesib Poccun, Hapsany €
MpeaCcTaBUTENSIMM OPYTUX YUYACTHUKOB, (OPMUPYIOT BpeMeHHbIi KOMUTET,
OTBETCTBEHHBIII 3a TeKyllee pPYKOBOACTBO ormepauueii. Ilpu 3stom
HEOOXOIMMO YUMTBIBATh, UTO pellleH)e O Hayaje M OKOHUYAHUM OIlepaluu,
aBJisieTcs npeporatuBoit CoBeta EBporneiickoro Coro3sa.

BakHOCTb pa3BUTHMS B3aMMOOTHOIIEHUI Mexay EBporeiickum
Corsom u Poccuiickoi @enepaiiviein mOATBEPKAAETCS M B TAKOM JOKYMEHTe
Kak JlopoykHasi KapTa I10 00IeMy IIPOCTPaHCTBY BHeIIHel 6e30macHOCTU. B
Hell B KaueCTBe IPUOPUTETHBIX objacteii corpygHuuectBa mexay EC u
Poccuein  Ha3bIBAOTCS YCWJIEHHBI OMaaor U COTPYAHMYECTBO Ha
MEXIYHapOIHOV apeHe U COTPYAHNYECTBO B KPU3MCHOM PeryaupoOBaHUMN.

B pamkax pguasora M COTpyAHMYECTBA HAa MEXAYHApOOHOM apeHe
rpeaycMaTpuBaeTCsl COOEVICTBME TIPeNOTBpPALlEHUI0 U YperyaupoBaHUIO
KOH(JIMKTOB IOCPEICTBOM B3aMMHOTO COTpyAHMUYecTBa. [ peanmsauyuu
oaHHOM Mepbl B JIOPOKHOJ KapTe COHEpsKUTCS 00s13aTe/IbCTBO CTOPOH
MIPOBOAUTL KOHCYJbTAllMM [0 BOMNpPOCAaM paHHEro MpenyIrpexaeHus
KOH(QJAMKTOB, UX IpedoTBpallleHyus, HOeNCTBUIA 10  KPU3UCHOMY
peryJiMpoBaHMI0 U IIOCTKOH(QIMKTHOMY BOCCTaHOBJeHM0. I[Ipu 3TOM
TOBBIIIIEHME YPOBHS B3auMMOMENCTBUSI TrocygapcTB-wieHoB EC B cuiy
roJioxkeHuit JInccaboHCKOro AOroBopa ITIOMOXKET 3HAUMTEIbHO ITIOBBICUTH
5(pdeKTUBHOCTh TaKOW [OesITeJbHOCTM, a 3HaHME CYIIeCTBYWOIIUX B
EBponieiickom Corwose wmexaHusMoB peanusauyuu EIIBO cyiiecTBeHHO

yipomaeT CcaM IIpo1eccC B3aMMO/IEiCTBYS.
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Pa3BuTue eBpOMeiicKOro pbIHKa BOOPYKEHUIT TakKe OTKPbIBAeT mepen,
Poccueitr HOBbIe TepcrieKTuBbl. JanbHeimme maru EBporneiickoro Corwosa 1o
nubepanu3anuy pbIHKa BOOPYKEHMI U CHSITUIO TIPEISITCTBUIA IO TOCTYIY Ha
Hal[MOHAJIbHbIEe PBIHKM BOOPYKEHUI OAIOT BO3MOXHOCTb M PoOCCHIICKOM
demepany HauyaTh IIOCTEIIEHHOE OCBOEHME 3TOr0 HOBOTO, Upe3BbIYaiiHO
€MKOTO U IepCIIEKTMBHOI0 Treorpaduueckoro pbIHKa.

Tak, Hampumep, B «JloposxkHOoit KapTe 10 006IemMy IIPOCTPAaHCTBY
BHeIlIHe) 6e30MacHOCTU» B pasjesie, MOCBAIIEHHOM YCUJIEHMIO Auajora u
COTPYAHUUYECTBY Ha MeXIYHAapOAHO apeHe Mmexnay Poccueit u EBporeiickum
Coro30M, TOBOPUTCS M O MPOABUMKEHMM KOHTAKTOB MEXKIY BOEHHBIMU
ctpyKrypamu Poccun u EC, Bkiouast EBporieiickoe 060pOHHOE areHTCTBO.

Kpome Toro, Poccuiickags ®epepainus ydyacTByeT M B HAy4dHO-
MCC/IeIOBATE/NIbCKO ¥ 00pa3oBaTeIbHON JesaTeabHOCTM EBpomerickoro
Cowo3a B cdepe 060poHbI. [IOpPOKHOIV KapToil IpeaycMOTpPeH «00MeH
COOTBETCTBYIOIIMMM 3KCIEepTaMMU MeXAY CeTbI POCCUICKMUX HAYUYHBIX
yupexxgennuit 1 Muctutytom EC 1o ucciaemoBaHuio mpobieM 6e30IMacHOCTH C
1IeJIbI0 BO3MOKHOI pa3pabOTKM COBMECTHBIX MCCJIeL0BaTeIbCKUX ITPOEKTOB,
Kacamomuxcsa mnpobjaemM 6esoracHOCTH». Poccuiickue BOeHHbIe B paMKax
peanmu3auuy  HampaBJeHMUs, IPeayCMOTPEHHOTro IOpOKHOW  KapToii,
«COTPYAHUYECTBO B 00JIaCTM IIOJATOTOBKM KaJIpOB M IIPOBEIEHMUS YUEHWUIA,
KOTOpoe MOIJI0O Obl BK/IIOYATh HaOIOIeHMe U ydyacTue B YUEHMSIX,
opranu3oBaHHbIX Poccueit min EC, a Takke ydacTue B Kypcax IMOATOTOBKU
KaJpoB», IIOAYYMJIM  BO3MOXXHOCTb CTaThb  CJAyIIATEJSIMM  KypPCOB,

opraHu3yeMbIx EBporieiickum KoJiieskeM 6e301acHOCTY ¥ 060POHBI.
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Takke OCTAlOTCSA aKkTyadbHbIMU IIpOoeKTbl EBporeiickoro Coro3a mo
IIPUBJIEUEHMIO HA  KOMMEpPUYEeCKOil  OCHOBE pecypCcoB  POCCUICKUX
CITYTHMKOBBIX CUCTEM.

Tem He MeHee, HEOOXOOMMO MNPUHMMATh BO BHMMAaHME, YTO M CaM
EBpornierickuit CO103 KOCBEHHO MOXET CTaTb MCTOYHMKOM HOBBIX YIpPO3
6e3omacHocT. OMacHOCTbh MOXET UCXOIUTh OT TOTO, UTO Ha pybeskax Poccun
TOSIBJISIETCS HOBAsl 10 (popMaTy BOeHHas TPYMIIMPOBKA, MOJIHAS PelIMMOCTH
y4acTBOBaTh B YPeryauMpoBaHMM OOJBIIMHCTBA KPU3UCHBIX CUTYyalNiA,
BO3HMKAKIIMX Ha 3eMHOM IlIape, a BHEIIHEIIOJUTHUIeCKMe mosuumn Poccun
U eBPOIIeCKMX CTPaH OaJieKo He Bcerga CoBmagawT. B yacTtHocT, EBpoco03
HauMHAeT BMEIIMBATbCSI, IIyCTb IIOKA TOJIBKO TOJUTUYECKU, U B
MUPOTBOPYECKME  oOllepaluu, MOPOBOAMMbBI BOODPYKEHHBIMU  CUJIAMU
Poccuitickoin @epepalyy Ha TEPPUTOPUM TPAAUIIMOHHO POCCUINCKUX 30H
BIUSHUSS,

CoTpymHuyecTBO Heobxoaumo Kak EBpomeiickomy Coro3y, Tak u
Poccun. Ho He cTOUT paciieHMBaTh MepOTIpusiTHs, mposoaumMmsbie EC B pamkax
EITBO, KaK cpencTBO MHPOTUBOMEICTBUS HEOJAronpusTHbIM Ojs1 Poccuu
neiictBusim HATO. HeobxoaumMo MHOMHUTb, UYTO IOJUTUYECKME TO3UIIUU
EBpocorw3sa u CIIA, nokomotuBa HATO, ropasmo O/ke, ueM MO3ULIUM
Coro3za 1 Poccumn.

HOna Poccmitckonn @epepauyiy UM e€ mnapTHepoB 1o OpraHusanumn
IOroBopa KOJIIeKTMBHON Oe3omacHoct (OJIKB) B cBeTe CO3maHuUs
KOJIZIEKTUBHBIX CuJI oriepatuBHoro pearnpoanusi (KCOP) moxkeT oka3aTbCs

ITIO0JIE3HBIM OIIBIT BOEHHOT'O CTPOUTEJIbCTBA EBpOHeIZCKOFO Coro3a.

8 dpkuM NpMMepPOM YeMy MOKET CIYKUTh IIONbITKA HAIpaBUTb IJIS YPEeryauMpoBaHMS KOH(IMKTa Ha
CeBepuom KaBkase B aBrycre 2008 r. Ha Tepputopuio IOxkHoi Ocetun u A6Xasuym MUPOTBOPUECKIMIT
KOHTHHTeHT EBpomneiickoro Cor3a, KOTOPBIi 3aMeHMI 661 MupoTBopiieB CHI.
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Cama koHuemnuusi KCOP (BoigeneHue rocygapCTBaMyu-y4aCTHUKAMU He
yTPauMBaIOIIX HallMOHAJIbHOM MIPUHAAIEXXHOCTU BOJICKOBBIX
dbopmupoBaHuii pa3aMUIHbIX POJOB BOJMCK B pacHoOpsiKeHMe) HaIlloMMUHAaeT
cuiibl 6bicTporo pearupoBanust EC. Tem 60siee HEOOXOAMMO YUMUTHIBATH, UTO
npuHaTHe peumreHus o cospanuy KCOP gsisieTcsl mepBbIM IIaromM Ha IyTU
dbopMupoBaHUS eIMHOI ITOJUTUKM B 000POHHOI cepe.

EBponerickuit Cows chesan 3TOT wmar eme B 1999 ronpy, mocie yero
peliajiMCb MHOTME€  HacCyIlHble BOIIPOChl OTHOCUTE/IIbHO  Pa3BUTUSI
B3aMMOZEeNCTBUS TocydapcTB B nOaHHOV cdepe. 18 sauBapsa 2010 roma
l'enepanbHbiM cekperapeM OJIKE 0ObUI0 OOBSIBIEHO O HEOOXOAMMOCTU
paspaboTKM BTOpPOro I1aKeTa MJOKYMEHTOB 110 KoJJIEKTMBHBIM CUIaM
OIepaTMBHOI'O pearupoBaHMs, 3aTparMBarollX BOMPOChI CTAaTyCa U CPELCTB
TaKUX CUJI, TIOPSOOK IPUHATUSI pellleHuii, MopsiAoK (POpMMPOBAHUSI ITUX
CUJI, a TaKKe pa3jndyHble BONPOCHI OPUCAUKIINA.

B EBporieiickom Coro3e BCe 3T MeXaHU3Mbl yKe HajlaXKeHbl U YCIIeIIHO
(OYHKUMOHUPYIOT. JIMUHBIN CTaTyC M TrapaHTUM [JiSI BOEHHOCTYKaIIuX U
VHBIX JO/DKHOCTHBIX JIMI, OTKOMAaHAMPOBAHHBIX B  paclopsbKeHMe
EBpomerickoro Cow3a, peryjimpyeTrcss CIelMaJbHbIM  COTJIallleHUuEM,
3aK/IIIOUYEHHBIM MEXIy BCeMM rocypapcrsamu-uyseHamu EBpocorsa B 2003
rogy (EU SOFA)° (npu paspaboTKe HAHHOTO JOKYMEHTa ObLI YUTEH OIIbIT
OPYyTUX MEeXOYHApOOHBbIX OpraHusaliuii, B TIlepBylO ouepenb, HATO),
3aKperieH B YIOMSIHYTOM Bbimie I'nob6anbHOi 1enu 2010 mopsimok

dopMupoBaHMs ITUX CWUJI, HaJakeHa CUCTeMa OPraHOB M YUpeKIeHUid,

9 Agreement between the Member States of the European Union concerning the status of military and
civilian staff seconded to the institutions of the European Union, of the headquarters and forces which may
be made available to the European Union in the context of the preparation and execution of the tasks
referred to in Article 17(2) of the Treaty on European Union, including exercises, and of the military and
civilian staff of the Member States put at the disposal of the European Union to act in this context (EU
SOFA) (O] C 321 31.12.2003, p.6).
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obecrneuMBamIIMX peajln3alio BceX HaIllpaBJIeHUil eBPOMeiicKOoi MOJIUTUKNI
6e30MacHOCTY ¥ 0OOPOHBI.

B osrom 1uiaHe onbiT EBpormerickoro Corwos3a MOXeET 0Kas3aTb
3HAUMTEIbHYIO MOMOIIL MPU pa3paboTKe COOTBETCTBYIOIIMX HOPMATMBHBIX
aktoB ajs OJKB. O6menonuTuyeckass cTparermueckast JuHusi Poccum u
EBponerickoro Corw3a COCTOUT B  MOPEenINOYTEeHUM ITUMM  OBYMS
CTpaTerMyeCcKMmMmM IIapTHepaMM M CONEepHMKaMM JIMHUM Ha CO3[aaHue
MHOTOIIOJIIPHOTO (a He IMpoaMepuKaHCKOTO ofHomoisipHoro) mupal’ maer
OCHOBaHMSI HagesThCS Ha OCYIeCTBJIEHME B3aMMOBBITOJTHOTO

COTpyaHMUUYECTBA B Cd)epe 6€e30IT1aCHOCTU U O60pOHbI.

10 TTosmumsa B.B. IlyTuHa, BbICKa3aHHasI B CTaTbe B rasete «M3Bectus» ot 8 ceHTa6ps 2011 r. ¥ Ha camMMuTe
ATAC Bo BinagmBocToke B oKTs6pe 2012 r. u O60611a01eM gokaane I'pymnbl MUHUCTPOB MHOCTPAHHBIX JTeJ
«0 6ymymem EBporbl» oT 17 centsiops 2012 r. (17 September 2012 Final Report of the Future of Europe
Group of the Foreign Ministers).
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NMPOBJIEMbI M MEPCNEKTUBbI BCTYIMJIEHNSA EBPONEACKOIO COIO3A B
KOHBEHUMUIO O 3ALLUUTE MNMPAB YEJIOBEKA
M OCHOBHbIX CBOBO/, 1950 r.

AHapei KnioyHUKoB®

AHHOTauMsA. B cTaTbe UCC/IEOYIOTCSI TeOpeTUUYeCKue U MpakTuyeckue
Boripocbl BcTyruieHUss EC B KOHBeHIMIO O 3aliuTe IIpaB uYeJlOBeKa U
OCHOBHBIX cBobOon 1950 r. YupemurenbHbiMM poropopamyu EC BBegeHa
00s13aHHOCTh BceTyrieHuMs B KouBeHuuo. Opnako EC mpusHaeT JuIIb
MHCTUTYT «3allUThI IIPaB ¥ OCHOBHBIX CBOOO, Yej0BeKa», He yCTaHaBIMBas
MeXaHM3M BCTYIJIEHMS, CPOKM U TMOCAeAVyIOIIYI0 KOMIIETeHI M. B Hayke
eBpOIIeJiCKOr0 IIpaBa IpeJoXKeHbl COOCTBEHHbIE CIIOCOOBI BCTYIIJIEHUS,
KOTOpble CBOASATCS aMb60 K BeTymaeHMio EC B MHbIe MeXIYHapOIHbIe
IOrOBOPHI O 3allIMTE IIPaB 4YejIoBeKa, JMO0 K pas3spaboTKe KOMIIETeHTHBIMU
opraHamu EC kpurepueB BcTyiuieHus. OTaenbHble MCCIem0BaTeIN
MoJIaraloT, uTO (QaKTMUeckyu BCTYyIJIEHME YK€ COCTOSIJIOCh 4Yepe3
IpaBoONpUMeHNUTeNbHYI0 NpakTuky Cyma EC. DBOJBIIMHCTBO CTpaH-
yuyacTHMKOB EC (BJSIOTCSI CaMOCTOSITEebHbIMM 4jieHamu KoHBeHIuH,
3aKpelMBIIMMM B  HAUMOHAJbHOM IIpaBe BeCb KOHBEHIVIOHHBINI
IIPaBONPUMEHUTEJIbHBIII MeXaHM3M UM OJHOBPEMEHHO OTPULAIIIMMMU
koMmmeteHuio EC B 2T0it cdepe. B cTraThe mpoaHanM3MpoBaHa MHpaKTUKa

Cyna EC 1o paccmaTpuBaemoii Impobeme.

* KmounnkoB Anppeit I0pbeBuu, KaHIuMAAT OPUOAMYECKMX HAYK, CTApLIMil IpernojaBaTenb Kadempbl
rpakgaHCKoro mpaBa UM Iipoiecca Poccmiickoii Akagemum HapogHoro XossiictBa M [ocygapCTBeHHOI
Cy>x6b1 ipu IIpesumenTe Poccuiickoit ®emepauyy (JInmerkuii humian).
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KmioueBble cioBa: EBpomneiickmit Coio3, 3amura IIpaB 4YeJIOBEKa,

JIuccabouckuii lorosop, Cyn EC, komneTtenius EC.

PROBLEMS AND PROSPECTS OF THE EU ENTRY TO THE CONVENTION
FOR THE PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL
FREEDOMS OF 1950

Andrew Klyuchnikov®

Abstract. The article is dedicated to the theoretical and practical
questions of the EU entry to the Convention for the protection of human
rights and fundamental freedoms of 1950. The European law scientists
suggest different methods of the EU convention’s entry: to entry into the
other international agreements on human protection rights or to work out a
criterion of entrance. Some of them suppose that the EU has already been
joined to the Convention through the EU Court practice. Most of the EU
member-countries as an independent Convention’ members established
Convention’s procedure in their national law. They simultaneously denied
the EU competence in this sphere. The author is handled a problem of EU

practice on human protection rights.

Keywords: the European Union, a protection of human rights, The

Lisbon Treaty, The EU court, the EU competence.

* Klyuchnikov Andrew, candidate of legal science, lecture at the chamber of civil law and procedure of the
Russian Presidential Academy of national economy and public administration (Lipetsk affiliated branch).
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BerynuBminit B cwity 1 pekabps 2009 r. JInccaboHckuii Jlorosop,
aKKyMYJIMPOBABILMII TOTOBOPHbIE OCHOBBI B3auMMOAeNCTBUSI EBpOIIeiicKoro
Como3a (EC) u EBponeiickux CoobiecTB, BBesl 06s13aHHOCTh EC BCTYNIUTDH B
EBporeiickyio KoHBeHIIMM O 3allliTe IIpaB ye/IoBeKa ¥ OCHOBHBIX CBOOO/, OT 4
HOsI6pst 1950 1. (masiee — KoHBeHIMs).

OpgHako, HEeCMOTpSI Ha IIPOTPECCMBHOCTb U  YHUBEPCAJIbHOCTH
KoHBeHIIM, SBOJIOLMOHHBIA  IIPOLIECC  MHTErpanuy  CKJAaAbIBAETCS
HeIpoCTO.

Eme B Hauane 70-x romoB 20-ro cronetusi Cyn EBpomerickmx
Coo0b11ecTB BBeJ B mpaBoIopsiiok CooO6IIecTB MHCTUTYT «IIpaBa yeJoBeKa»
KaK OOIIernpaBoOBOi MPUMHLMII, OJHAKO yKasajJ, YTO €ro MaTepuajibHbIM
VICTOYHUKOM SIBJISIIOTCSI OOIMe KOHCTUTYIIMOHHBbIE TpagMUIIMU TOCYIapCTB-
yneHoB EC, a He KOHBeHI1I M.

KoHBeHIIMS (ee IepBblii JOIOJHUTEIbHbIN MPOTOKOJ) Oblja BIIEPBbIE
yriomsHyTa B npaBe EC B pemenun Cyna EC o geny J. Nold ot 14 mas 1974

r.!

KoHBeHlMs OblIa ucrnosb3oBaHa Cymom [JisE pacliMpeHus Kpyra
MaTepuaabHO-IIPABOBbIX MCTOUHMKOB 3allUThI [IPaB YeOBeKa.

B CoBmecTHOM nexinapauuu EBpomapiamenTta, CoBera u Komwuccun,
Kacaloleiics OXpaHbl OCHOBHBIX IIpaB, a Takke KoHBeHUNM? MHCTUTYThI
Coo011ecTB  MPUHSIM  00sI13aTEIbCTBO IIpU  peanm3aly  COOCTBEHHOM
KOMIIETEHIIMM YBaXKaTh ¥ 00ecreuuBaTh 3alIUTy OCHOBHBIX IIPaB UeioOBeKa B
TOM BUIE, B KAaKOM 3TO BbITeKaeT B TOM uucjie ¥ u3 KoHBeHIUN.

BriocnencrtBun Maactpuxckuii JloroBop 1992 r. rapantupoBan KoHBeHLMU

POJIb MCTOYHMKA OCHOBHBIX ITpaB (1. 2 ¢T. F B MCXOMHOV peJakuym).

! Case 4/73 Nold J., Kohlen- und BaustoffgrofShandlung v Commission of the European Communities [1974]
ECR 491.

% Joint Declaration by the European Parliament, the Council and the Commission on fundamental rights //
0] C 103. 1977/20/THA.
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Kpome Ttoro, B 1. 2 cT. K.2 JToroBopa copmynupoBaHa 006s13aHHOCTb
YYaCTHMKOB OCYIIECTBJSITh COTPYAHMUECTBO B cdepe ImpaBocyausi u
BHYTPEHHUX [JeJl B CTPOrOM COOTBETCTBUM C KOHBEHIMOHHBIMU
TpeboBaHMsIMU. BBuUay Toro, uro KoHBeHIMSI HalllJla CBOE MECTO B
yupenutenbHoM noroBope EC, ee craryc mosbicuics. Ct. K.2 yka3sbiBaia
TaKke Ha 0o0JibIlloe 3HaueHue KoHBeHIIMM IO TpeTheit orope. OgHAKO He
OBLJIO SICHOCTH, KaKoil (hopMabHO-I0OPUAMUYECKUI cTaTyc umeeT KoHBeHIMs
B 9TOJ cepe corpyauuuectna EC.

Komuccusa EC He pa3 yKaspiBajia, UTO 3alluTa MpaB 4YeJOBE€Ka HOCUT
HallMOHAJbHBIM XapaKTep, He pacIIpoCcTpaHseTcsl Ha o6lieeBpoIeiicKuii
ypOBeHb, B CBsI3M C 4yeM KOHTpoiab Cyma EC BbIOOpoYeH M (aKTUUyeCKu
paBHO3HAUEH roCcyJapCTBEHHOMY KOHTPOJIIO.

Berymienne EC B KoHBeHIIMIO TpeOOBaio HEOOXOAMMBIX ITPAaBOBBIX
OCHOBAHMI1 Kak B yupeanuTeabHbiX norosopax EC, Tak u B camoii KoHBeHIIMN.
B mepBoM ciyuyae peub IIIa He TOJIBKO 00 YTBepKIeHuM (HOpMabHbBIX
IIPAaBOBBIX OCHOB, HO M O Hpu3HaHUM KomIleTeHIMM EC IO 3aK/IH0YEHMIO
IOrOBOpPOB B cdepe 3alIUThI IIpaB U CBOOO, UeJloBeKa, 0 KOTOPOii B 11eJIOM
EC nonHomounii He uMes. Bo BTopom, peub 1j1a 0 BBegeHun KoOHBeHILM B
HagHauyoHaabHOe mpaBo. EC yke uMMes 60raThlit OIBIT 3aK/IIOUEHMSI aKTOB
MEXIYHapOOHOTO MpaBa, OJHAKO B JAaHHOM CJiyyae peub Ijia O BBeOEeHUU
0coO0ro MpaBOMPMMEHUTENBHOTO MeXaHM3Ma, KOTOpPhIii IIOPOKIAeT
3HAUUTEJIbHbIE TPYAHOCTMN.

[IpaBoBasi ocHoBa BcTymaeHus: EC B KoHBeHIMIO Oblla BBeJeHa
JIuccaboHCcKMM pgorosopoM (m. 2 cT. 6), pasBura IIporokosom N2 8,

nexmapauuy N2 2 3aBepmiawiiero Akta MexmyHapoaHoi KoHdepeHLn,
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oInpene/JUBIIMMU NIPUHLUIIBI U YCJIOBUS BCTYIUIeHMS. [IpolienypHble OCHOBBI
3aJ1I05KeHbI B CT. 218 JloroBopa (11. 6 u 8).

[Tyukt 2 cT. 6 Maactpuxrckoro Jlorosopa 1992 r. mexkmapupyer
npucoenHenne EC Kk KoHBeHLIMM, UTO, OMHAKO HE MeHsIeT KOMIIeTeHIM
Coro3a, Kak oHa orpeesieHa B [loroBopax.

[To HalleMy MHEHMIO0, HOpMa UrpaeT ABOSKYI pojb. OHA COCTaBJISIET
IIPAaBOBYI0 OCHOBY BCTYIUIEHUS U OOHOBPEMEHHO IOJKHA TOJKOBATHCA Kak
00513aHHOCTb BCTYILJIEHMSI.

OnoHaKo TOJKOBaHME HOPMbI MO3BOJISIET IIPUITU M K BBIBOAY, UTO
00S13aHHOCTh CBOJMTCSI K IPOIleAYPHBIM BoIlpocaM (0OGS3aHHOCTb BeCTU
IIeperoBophl), He Ipeapeliainas Kakoi-11m60 mpaBoBoii ¢Gopmbl, 1100 UTO
TaKkasl gesTeIbHOCTh 3aBUCUT He TOJIbKO OT aKTMBHOM Boiu camoro Coro3sa,
HO ¥ OT BOJIEM3DBbIBIEHUS TOCYLApCTB-YYaCTHMKOB KOHBeHIMM, He
saBasoImxcs ywieHaMmu EC.

Ecau pake paccMaTpuBaTh TaKyl O0SI3aHHOCTb KaK MOTPeOHOCTh B
pesyibTaTe, 6e3 yuyeTa MHEHMSI yUaCTBYIOIIMX B KOHBEHIIMM TOCyIapCTB, TO
m. 2 cT. 6 MaactpuxTtckoro JloroBopa B Jil0O0OM cjiyyae He yCTaHaBJIMBAET
CPOKOB WMJIM MOMEHTa, KOIAa BCTYIJIEHME OO/DKHO IIPOU3ONTU (UTO
MpeACTaB/sieTCsl pPa3syMHBIM C YYETOM [IeperoBOpHOTO  XapakTrepa
BCTYIJIEHMS), OAHAKO JejiaeT MepCcreKTUBY Pa3MbITOM U HeOollpeaele HHOA.

EBpomnerickuii [I1apiameHT B pesononuum oT 19 masg 2010 r. «ITo Bonpocy
00 MHCTUTYLMOHA/JbHBIX acliekrax BcrymwieHus EC B EBporeiicKyio
KoHBeHIMIO O 3aliuTe IPaB YejI0BeKa M OCHOBHBIX cB0OOH 1950 r.» BhIBEN
1IeCTb apryMEHTOB BCTYIUIeHMS: 1) BCTyIJieHMe — IIar BIepen B Ipolecce
€BPOIIEIICKO MHTerpaluu M B IIOCTPOEHUM TIOJIUTUUYECKOro COor3a; 2)

IpucoeamMHene IIpedcCTaB/IdeT BbIpaXXeHNe CTpeMJIEHUA K obecIieueHMIo
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eIMHCTBa, YHU(UKALMM MEXIY YPOBHSIMM OXpaHbl IpaB uenoBeka B EC u
CoBete EBporbl, ycuimuBaloiiee BMecTe ¢ TeM rapaHTuy EC B OTHOIIIEHUSIX C
TPeTbUMM CTpaHaMM B 3TO¥ cdepe; 3) ¢ yueTOM 3HAUMMOCTM Ilepegady co
CTOPOHBI TOCYHAApPCTB-uleHOB B I0ab3y EC KOMIIeTeHLMM, >KejaTe/bHO
yTBEPIAUTDH 3alIUTY IIpaB YejI0BeKa He TOJIbKO Iepej HapyIIeHMUsSIMM ee MpaB
CO CTOpPOHBI TocydgapcTB, HO u camoro Coio3a; 4) BCTYILJIEHME TODKHO
MPUBECTM K TapMOHMYHOMY Pas3sBUTUIO CyneOHOM TIpaKTUKU 0060uX
eBpOIlefiCKMX CyIoB B cdepe IMpaB uejOBeKa, C YUeTOM IOTPEOHOCTH B
ouajaore U COTPYAHMYECTBE, CO3Jalolleii MHTerpMpoOBaHHYIO CUCTEMY, B
KOTOPOJ CUCTeMa IOCTULIUMM CUHXPOHU3IUPYETCS; 5) BCTYyIUIEHME OODKHO
paccMaTpuBaThCcsl KakK (opMa KOMIEHCAlMM OTpaHMUYeHUs] KOMIEeTEeHIUU
Cyna EC B cdepe obiieit BHeLIHEN IOJUTUKY U TIOJUTUKM 6e30I1acHOCTH
BBuAy nepemaun ECIIY KOHTpoOJisT 3a Takoro popa gesatenbHOCTbi0 EC; 6)
BCTYIUIEHME He TMOPOAUT MepapXU4eCckoro MOTUMHEHMSI CYyIOB, KOTOpPbIE
OCTAHYTCSI aBTOHOMHBIMM eIMHUIIAMM; OTHOIIEHMUS MeXIy HUMM OyayT
CTpPOUTCS Ha TpuHIMUIle crenuanusauuu, npudem Cym EC moayuut B
otHomenuyu ECIIU craTtyc, 6JM3Kuii HALMOHAJbHOMY KOHCTUTYILMIOHHOMY
cyny.

[IpencTraBisieTcst, YTO 3aKperieHre abCTpaKTHOM HOPMbI-00sI3aHHOCTH
no BcrymieHuio EC B KoHBeHLMIO SIBISETCS €IMHCTBEHHO BO3MOXXHBIM
BBIXOAOM W3 CUTYyalluM, OOOCHOBBIBAET <«MOJYAIMBOE» CYIIECTBOBAHME
KOMIETeHIIMM B 3Toi cdepe. ITO oO3HAUAET, UTO KOMIIETEHIIMS Ha
BCTYIUIEHME SIBJISIETCSI IO CyTU KoMIleTeHumelt ad hoc, kotopast Oymer
ucuepnaHa 10 dakry BcTyrieHus, a EC He mpuobpetaer oO61eii
KOMIIEeTeHIIMM B cepe 3allMThI ITpaB yejioBeKa. B 3TOi cBSI31 He corjacuMcst

¢ mHenumem @.X. Ilpmomno, . CTpuLKM O TOM, UTO «HEOOXOIMMOI
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MIPeATIOChIKOM BCTYIIEHUSI SIBJISETCSI HeobXxoauMocTb 00si3biBaHusi EC
MHBIMM JIOrTOBOpaMu B cdepe 3aliuTbhl IMpaB YeJiOBeKAa Ha OCHOBe
CrienMaabHbIX IMPaBuI (HaAIlpuMep, 3alpenialinnx IUCKPUMMUHAIIMIO) JIMOO0
MPUHIIMIIA 3JaCTUUYHOCTM, YCTAHOBJEHHOro B cT. 352 JloroBopa o
dyukuyonupoBanum EBpomneiickux CoobmectB»®. Tak, ecaiu B pamKax
HaIllpaBJIeHUI IIOJIUTUKU, oTipenesieHHbIX B JloroBopax EC, neiictBus Corwosa
HEOOXOOMMbI [IJISI JTOCTVMKEHMSI OJHOV U3 liejieit, IpeaycMOTPeHHbBIX
IloroBopamu, a IOCAedHMe He TMpPegoCTaBUIM  COOTBETCTBYIOIIMX
rnmosHomounii, To CoBeT, MOCTAHOBJSS €OMHOIVIACHO TII0 ITpeaJIOKeHMIO
Komuccun m mocie omobpenHmust EBpomeiickoro IapjamMeHTa, IPUHUMAET
HeoOXoauMbIe ToJioskeHus. Jducrosunus n. 2 ct. 6 JloroBopa o EC aBisieTcs
crieMajgbHO HOPMOJ B OTHOIIEHUM TTO3UILIVM, BBIPOXKEHHOM B 3aK/II0YEHUM
Cyma EC ot 28 mapra 1996 r. N2 2/94 «O npucoegnHeHun EBporieickux
coobmrecTB K KoHBeHIIMM», He COOTBETCTBYeT KommneTeHun EC B cBeTe CT.
3-6 [lorosopa o EC.

Kpome Toro, Takast KOMIeTeHI M MMeeT BHYTPEHHMIT XxapakTep. Huuto
He yrnosHoMounBaeT EC K u3MeHeHMI0O BHYTpeHHero IipaBa B cdepe,
yperyaupoBaHHoV KoHBeHIMeli, XOTsS Obl M U3 MHOM CIlelMaJbHOA
KOMITIETEHIIMM TaKasi BO3MOKHOCTb BbITEeKasa Obl.

B 9TOJi CBSI31 He COBCEM SICEH XapaKTep OOIeCOI03HOM KOMIIeTEeHIIUN.
bynyun KOMIIeTeHIMe MeXIYyHapOgHOM OopraHm3auumn
(MHOMBUAYAJIU3UPOBAHHO KOMIIETEHIIMEN), OHA Clel[MaJlbHO He OTOBOpPeHa
HU B OJHOM U3 KaTeropui KoOMIIeTeHIUM, OIpeaeJIeHHO B CT. 2-6 JloroBopa
o dyHkumoHupoBauuu Eppormeiickuit CoobOirecTtB. B To ke BpeMsi Takasi

KOMIIETEHIIMIA He 3aMelllaeT KOMIIETEHLHMIO TOoCyaapCTB-YJIEHOB EC.

% Priollaud F.-X., Stritzky D. La tratité de Lisbonne. Texte et commentaire article par article des nauvaux
traités europeens (TUE et TFUE). Paris, 2008. P. 45.
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l'ocygapcTBa-uieHsl EC  oCTalOTCd  CaMOILOCTAaTOYHBIMM  CTOPOHAMM
KonseHiiuu, a EC He 3ameitiiaeT nx opraHamyu EC B KOHBEHIIMOHHbBIX OpraHax.
Komrmetrenusgs EC mMeeT COIYTCTBYIOWIMI XapakTep, a MOCAeNCTBUS ee
peajiu3aluuM MOTYT 3aTparMBaTbh TOJAbKO cdepy 1mnosHomoumii EC.
BcTynsieHre  MOXeT — IOBJAMATHL  HA  TOCYOApCTBA-WieHbl  TOJbKO
TOCpeICTBEHHO, Yepe3 npaBo EC. byayun koMIieTeH1Mein MHAMBULYATbHOTO
XapaxkTepa, MPUHITOr0 UCK/IIOUYUTEBHO HA OCHOBe 1. 1 ¢T. 216 [Jorosopa o
OYHKIMOHMPOBAHUU EBpomeiickux Coo0111ecTB, OHa oymer
CUCTEMAaTU3UPOBAThCSI U pa3BUBaThCsl B cdepe BHYTPeHHeNH KOMIMEeTeHLU
EC.

B CBSI3M C TPYOHOCTSIMM TIPAKTUUYECKOTO XapakKTepa B Hayke
eBPOIIeJiCKOr0 IpaBa ObLIM MpPeJIOKeHbI PSif aJbTePHATUBHbBIX KOHIIEIINIA
BcTymieHus1 EC B KOHBEHIIMIO: KOHLEIIMS MaTepuaJlbHOM MHKOPIIOpAL UM U
KOHLIEITI ST CYOCTUTYLIUMN.

ABTOpBI TIEpPBOI M3 HUX IIOJATAlOT, YTO KOHBEHIIMOHHbIE HOPMBI,
rapaHTUPYIOIIMe ITpaBa M CBOOOIbI Ye0BeKa, yoke pakTUUecKy BKIIOUEHbI B
npaBornopsaok  CoobilecTB B pe3yjbTaTe  IPaBOIPUMEHUTEIbHOM
nestenbHocTu Cyma EC.* Jlesio B TOM, UTO IIpaKkTHKa 3TOrO Cyda B KaKOi-TO
MOMEHT CKJIOHMJIACh K MPSIMOMY IIMTUPOBAHMIO M aHA/IM3Y KOHBEHIMOHHBIX
HOpM, B JajibHeileM — K CCblJIKaM Ha BbiHeceHHble ECIIY pelneHus,
KOTOpPbI€ COBOKYITHO CTaJIX IJIaBHBIM MCTOUHMKOM OCHOBHBIX ITpaB — OOLIMX
MPUHLMIOB B cdepe 3aliuUThl IIpaB uyejoBeKa. B Takoii poiau BBICTYNUIIN,
Ipexae BCero, KOHCTUTYIIMOHHbIE TpPaAMULUM TOCYyLAPCTB-WIEHOB, MpU
dbopMynMpoOBaHUM  OCHOBHBIX  IIpaB  IIPAaKTUYECKM  MOCTY>KUBIIME

HeHOCpeﬂCTBeHHOﬁ HepBOOCHOBOIZ OTUX IIpaB.

4 Duvigneau J.L. From Advisory Opinion 2/94 to the Amsterdam Treaty: Human Rights Protection in the
European Union // Legal Issues of European Integration. 1999. Vol 25. N2 2. P. 80-81.
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OnHako KOHIEMIMS WMHKOpIIopaluyu He ObLIa peann3oBaHa B
eBpOIIeVICKOM WIM HallMOHAJIbHBIX IPaBOIOpsiAKaxX rocygapctB-uwieHoB EC.
Bo-niepBoix, Cyn EC mOCTOSSHHO OgYepKUBaAJI, UTO MHCTUTYT OCHOBHBIX IIPaB
yejioBeKka 6as3upyeTcss paBHO KaK Ha MeXIYHApOIHbIX JOKyMeHTaM B cdepe
3alIUThl IIpaB YejoBeKa (Cpeayu KOTOPBIX 0C060e MeCTO OTBeIeHO
KoHBeHI1IVM, He SIBJISIIOIIENICS BMECTe C TeM, MCTOUHUMKOM MCK/IIOUUTETbHOTO
MopsiAka), TaK M Ha OOIIMX KOHCTUTYLMOHHBIX TPAAUIIUSIX TOCYIapCTB-
YJIEHOB.

Bo-BTOpBIX, KOHCTUTYLIMOHHbIE TPAAUIIMK, B CBSI3M C accolMaluen
EC, He yTpauMBarOTCs ITOJTHOCThIO B HAIIMOHAJIbHOM IIpaBe.

IlymaeTcsi, HeIOCTaTKOM KOHLIEeIIIMM MHKOPIOpaLU SIBJISIETCS TO, YTO
OHa He TO03BOJIIeT ITOABEpraTh BHELIHEMY KOHTDOJIIO e€BpOIleiickoe IMpaBo’,
cleoBaTeJbHO, He TrapaHTuMpyeT 3((deKTUBHYIO 3alllUTy IIpaB 4YeJioBeKa
repen IMOTEeHIMAJIbHBIMM HApYLIEHUSIMU CO CTOPOHBI MHCTUTYTOB EC miau
roCyapCTB-4YJIeHOB, UMILJIEMEHTVPOBABIINX €BPOIIeiiCKOe IIPaBo.

B  ocHOBe  KOHIENUUM  CYOCTUTYLMM  (3aMeIleHUs])  JIeSKUT
BeIpaboTanHas Cymom EC mpakTuka (QYHKIIMOHAJIBHOTO IIpaBOIpPeeMCTBa
MpUMeHUTeNbHO K ['eHepasbHOMy CorjaiieHuio 1o Ttapudam U TOPro,ie
1947 r. (TATT 47)°. IOeno B Tom, uto CoobiiecTBa cTaau TaMOK€HHBIM
coro3oM 1 urwois 1968 1., a 'ATT 47 He nmpemycMmaTpuBain, OOHAKO, YIEHCTBA
CoobitectB B CorialieHUn.

EOVHCTBO TMpegMeTHO! KOMIEeTEeHLUM U LeJieil (peryaupoBaHue
BOIIPOCOB TOBAapoOoOOpOTa B MEKIYHAPOAHBIX OTHOLIEHMSIX, BKJIIOUAS

YCTaHOBJIeHME TIOIIJIMH U KBOT IIPpU I1epeCeueHNM rocyaapCTBeHHbIX I'paHNI,

> buprokos I1. H. MexxmyHapomHoe MpaBo: yueOHMK 1151 By30B. M.: I0paiit, 2013. miasa 18.
6 Puissochet J.-P. La Cour européen, La Cour de justice des Communautés européens et la protection des
droits de ’'homme. Mélanges a la mémoire de R. Ryssdal. Kéln-Berlin-Bonn-Miinchen, 2000. P. 1143.
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BO3MOJKHbIE OTCTYIIEHUS oT TIPUHINAIIA HaMOOIbILIETO
6/1aronpUSITCTBOBAHMSI B paMKaX 30H CBOOOIHOJ TOPTOBJM U TaMOKEHHBIX
cow308B) no3pomim Cyny EC HaiTu Hapjexammii moaxold B pelieHuu 110
neny International Fruit Company ot 12.12.1972 r.:

1. B MOMEHT BO3HMKHOBEHUSI EBpOIENCcKMX IDKOHOMMUYECKUX
Coob1recTB rocymapcTBa-ujeHbl Obiiu cBsizaHbl TATT 47, u mocpenacTBOM
3aK/II0UeHusT Mekay cob6oii  CorjaiieHuMss He MOIJIM  OTCTYOUTh OT
00513aTeJIbCTB, IPUHSITHIX B OTHOIIEHMUU TPETbUX FOCYIapCTB;

2.  TocymapcrtBa-wieHbsl EDC BbrIpa3uianu CTpeMjeHue K COXpaHEHUIO
00s13aTeNbCTB, HOCTUTHYTHIX B [ATT 47, a rapaHTuell YCTOMUMBOCTY paHee
MIPUHSTBIX 00s13aTeNbcTB rocymapctB EODC sBisiach AeicTByOIIAs TOTraa
cT. 234 [loroBopa, ycraHaBauBaroiero E3C (ct. 351 ToroBopa o EC);

3. Cxopuoctb nesneit TATT 47 u ob6mieit Toprosoit moutuku E9C;

4.  IIpunatue CooOlecTBamMy KOMIIETEHILIMM TOCYIapCTB-WIEHOB B
cepe MOUIIMH M TOPrOBJAM C TPETbUMMM TOCYJAapCTBAMM MPOU3OIIIO IO
MCTEYEeHUN TepexOomHOro Iepuona, KOorga TpPeTbU TrocygapCTBa IPU3HAIU
KomItetTeHuyio CoobuiecTs B cpepe, oxBarbiBaeMoit CoramieHmem’.

Cyn EC vympocTun M yHoopsSaouua ycaoBUS (QYHKIMOHAIbHOTO
IIpaBOIPeEMCTBA HEIOCPEeACTBEHHO 0 BCTYIUIEHMSI B cuy JInccaboHCKOTO
HoroBopa. B pemennn mno peny Iréne Bogiatzi ot 22 okts6ps 2009 1.8
MpUHSITOM Ha GoHe BO3MOXHOro 06s3biBaHyst EC BapiaBckoii KOHBeHIIMel
oA yHUQUKALMKM HEKOTOPbIX IIpaBW, KacalolMXCS MeXIYHapOOaHbIX
BO3IYIIHbIX mepeBo30K 1929 r, Cym EC vykasaj, 4YTO CYOCTUTYLIUS

rocyaapCTB-4JIeHOB MOJKeT OCYHIECTBJ/IATHCA Ha CJIeAYIOIIMX YCJIIOBUAX:

" Case 21/72 International Fruit Company [1972] ECR 1219.
8 Case C-301/08 Iréne Bogiatzi v Deutscher Luftpool, Société Luxair, European Communities, Luxembourg,
Foyer Assurances SA [2009] ECR I-10185.
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1.  Bce rocymapcTtBa-wieHbl EC sB/sIeTCS CTOPOHAMM KOHBEHIIMM BO
BpeMsI pellleHsI BOIPOca O BCTYIUIEHUN;

2. EC cospman npaBoBble MpeAnoChUIKM (TIpaBujia) peryjamMpoBaHUS
KOHBEHIIMIOHHBIX HOPM;

3. EC nepeHsim BCe KOHBEHIIMOHHbIE KOMIIETEHIIMM TOCYIapCTB-
YJIeHOB (KOMIIETEHLIMM IIOJTHOCTbIO MHKOPIOPMPOBAIUCH B €BpOMelicKoe
IpaBo, IpeaBapUTEIbHO OCYILECTBIISIEMOE TOCyAapCTBAMU-YJIeHaMN).

OpgHako mMpuMMeHUTeNbHO K KOHBeHLMM Aaxke Takue KPUTepUm I0-
MpeskHeMY He ObLIM IpopaboTaHbl 1 BBeAeHbl. TOJbKO JIMIb OTHOCUTEIbHO
IIePBOr0 13 HUX MOKHO TOBOPUTH O AOCTVMXKEHUM TAKOM LieJin, 1a U TO TOJIbKO
JUIIb OTHOCUTENbHO camoil KOHBeHLMM M HEKOTOPBIX OOMOJTHUTEIbHbIX
npoTtokosoB. Ilpu stom EC He mnpuHMMan IIpaBOBbIX aKTOB B cdepe,
perynupyemoi KoHBeHIIMel, MOCKOJbKY, KaK ObIJIO yKa3aHO B pelleHUu
N2 2/94, Co1o3 He MMeeT eAMHOV KOMIETeHIIMM B 3TO cepe, a oXpaHa IIpaB
yeJI0BeKa He COCTaBJIsIeT JOTOBOPHYIO 11€JIb.

Kak ciencTBue, TpeTbe M3 YKa3aHHbBIX YCIOBUI TPUMEHUTETIbHO K
KoHBeHIIMM He MOXeT ObITb BbBINIOJHEHO, a akKTyajJbHOe IIpaBOBOE
perynupoBaHue B pamkax EC He moO3BoJisieT B MOJHOM Mepe TOBOPUTbH O
co3maHuyM TpebyeMbIX IPeanochbIOK BcTymaeHMss B KouBeHuuio. Takoii
BBIBOJ, TOCIIOACTBYET U B IMPaKTMKe HAlMOHA/JbHBIX CyaoB cTpaH EC. B gene
C. Dufay ot 5 deBpans 1987 r. BeipaboTaHa 1o3umusi, 4To KoHBeHIUSI He
COCTaBJ/ISIET YaCThb OOIEeBPOIECKOTO IIpaBa, XOTS M COAEPKUT HOPMBI,
PYKOBOJICTBYSICb KOTOPBIMM HaJIEXXUT 0OeCcreunBaTh OXpaHy OCHOBHBIX ITpaB

B EBpOHGV[CKI/IX COO6IJ.I€CTB&1X9. HOXO)KYIO ITIO3NLINI0 3aHAJTI HECKOJIBKO ITI033Ke

? Case 257/85 C. Dufay v European Parliament [1987] ECR 1561.
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Cyn IlepBoit UuctaHuumu 1o geny Mayr Melnhof ot 14 mas 1998 r.1° B
peleHny yKasaHo, YTO OH He MMeeT MeXaHM3MOB IpuMeHeHrs KoHpeHLun,
ITOCKOJIbKY KOHBEHIMsI He SIBJISETCS YacCThbi0 OOILIeeBPOIeiiCKOro IpaBa,
OJHAKO MOET pacCMaTpMBATLCS, C YUYETOM €e OCOOO0ro 3HaueHus, B
ITO00HBIX KOHTEKCTaX KaK OIMH M3 OCHOBOIIOJIAraloNMX MCTOYHMKOB IIpaB

1 cBOOO.

10 Case T-347/94 Mayr-Melnhof Kartongesellschaft mbH v EC Commission [1998] ECR II-1751.
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KPUTEPU AONMYCTUMOCTU OOKA3SATENbCTB, MOJIYYEHHbIX HA
TEPPUTOPUN NMHOCTPAHHOIO TOCYOAPCTBA

AHppeit lackoBel', AnekcaHap Cnsos”

AHHOTAaL M. B crartbe ncaiaeayrTca HeKOTOpbIe HpO6H€MbI
MEXOYHapOIHOI'O COTpyaHMNYECTBA B obiacTu YI'OJIOBHOTO
CyogoIipom3BOACTBA. Ocoboe BHUMAaHNE yaeasdaeTrcsa BOIIPOCY OLEHKU
A0Ka3aTeJIbCTB, IMOJIYUYE€HHBIX Ha TEePPUTOPUNM MHOCTPAHHOI'O TOCyaapCTBa, C

TOYKM 3PpEHUA UX JOITYCTUMOCTH B OT€UE€CTBEHHOM YI'OJIOBHOM IIpoLecce.

KinroueBsie ciioBa: MEXIYHapogHoe COTpyaHM4YeCTBO, YI'OJIOBHOE

CyogoIipomns3BoOACTBO, JOITYCTMMOCTD NOKa3daTE/JIbCTBAd.

THE CRITERION FOR THE ADMISSIBILITY OF EVIDENCE OBTAINED IN
THE TERRITORY OF A FOREIGN STATE

Andrey Lyaskovets®, Aleksandr Sizov®

Abstract. The article explores some of the problems of international
cooperation in the field of criminal justice. Particular attention is paid to the
evaluation of evidence obtained in the territory of a foreign state, in terms of

their acceptability in our criminal procedure.

* JIssckoBew, AHnpeit Braguvuposiy. IpenogasaTens Guanana PICY B 1. Kypcek.
* CnusoB Anekcangp Anekcangposud. K.1o.H., moueHt ¢ummana PICY B 1. Kypck.
* Lecturer of the RGSU branch in Kursk.

* Candidate of legal science, associate professor of the RGSU branch in Kursk.
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B perictBywoiem YIIK P® 3akoHOpaTesib U3JIOXUI psaf, KpUTepues, Ha
OCHOBAHMM KOTOPBIX IPOU3BOAUTCS Oll€HKA J0Ka3aTe/JlbCTB, B COBOKYITHOCTH
MO3BOJISIIOILASL PElIUTb BOIIPOC O IOPUAUUYECKOM 3HAYMMOCTU OTIEIbHO
B3SITO MHGpOpMalMM U ee CIIOCOOHOCTM MMETh J0Ka3aTeIbCTBEHHOe
3HaueHue. K uMoly TakuMx KpuTepueB, KaK M3BECTHO, OTHOCSITCS
OTHOCUMOCTb, JOITYyCTUMOCTb, OCTOBEPHOCTh M COBOKYITHAS JOCTATOYHOCTD.
B wactu 1 crateum 75 VIIK P® mnpsimo ykasaHO, YTO [A0Ka3aTeNbCTBa,
ToJTyYeHHbIe ¢ HapylieHueM TpeboBauuit YIIK, SBISIOTCS HeIOITyCTUMbIMM.

CobupaHue  [0OKa3aTeabCTB  IPOM3BOAUTCS  yIIPaBOMOUYEHHBIM
COTPYOHUKOM  MPABOOXPAHUTEJBHOTO OpraHa TIIyTeM  COBepIIeHMs
IpeayCMOTPEHHBIX YT'OJIOBHO-TIPOLeCCYyaIbHbIM 3aKOHO/IAaTe/IbCTBOM
neiictBuii (cMm., Hanmpumep, YIIK IIseiinapun!, VIIK Yexum N2 141/19612). B
EC ecTb KOMMYHUTApHBIi  MexaHM3M  obecrieueHus  OeiCTBUS
MEeXIYHApPOOHBIX  YrOJIOBHO-MIPOLIECCYA/IbHBIX HOPM  BHYTPU  CTpPaH-
yuacTHMI,. Yalge BCero MNPUMEHSIETCSI «pa30oBasi»  MMIIJIEMeHTaL s
KOHKPEeTHBIX TOKyMeHTOB. Tak, PamouHoe Pemnienne CoBeTa 00 MCIOTHEHUNA
B EBpormeiickom Co3e pelleHMii O 3aMOPakKMBaHUM COOCTBEHHOCTU U
nokasaTeybcTB 2003 roma 6bI7I0 BKAIOYEHO B mpaBo Vcrmanuu 3akoHOM «0O0
ucrnonHenuu B EBporeiickom Coro3e pelieHuin O 3aMOpaXMBaHUM

COOGCTBEHHOCTH " obecrieueHus JOKa3aTeJIbCTB B YI'OJIOBHOM

! Schweizerische Strafprozessordnung (Strafprozessordnung, StPO) vom 5. Oktober 2007 // SR 312.0.
2 O trestnim Ttizeni soudnim 141/1961 Sb. Zakon ze dne 29. listopadu 1961 //
http://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=141~2F1961 &rpp=15#seznam
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cymoripousBoacTBe» 18/2006°, M HOIOJHEHO OPraHMYeCKMM 3aKOHOM
5/2006*.

OmHako B paMKaXx MEXKIYHAapOOHOTO COTpPYIOHMUECTBa  COOp
MH@opmalMu, KOTopass B OajbHelIleM MOXeT BBICTYIIMTb B KadyeCTBe
IoKasaTeJbCTBA IO YroJOBHOMY [Jejly Ha Tepputopuu Poccun,
TIPOU3BOANUTCS COTPYIHUKAMM IIPAaBOOXPAHUTEJIbHBIX OpraHOB
MHOCTPAHHOTO TOCyJapCTBa Ha OCHOBE 3aKOHOIATe/JbCTBA JAaHHOIO
rocynapctBa. ®akTuuecku TpeboBaHusi YIIK P® Ha mnpakTuke He Bcerpga
MOTYT OBITb COOJIIO/IEHBI, YTO OOBSICHSIETCSI Pa3IMUMSIMM B 3aKOHOIATEIbHBIX
npepnucaHmsax Poccum M MHOCTPaHHOI'O rOCyaapCTBa.

PaccmaTpuBaemasi Ipo0bJieMa BbI3bIBA€T 3HAUMTEIbHbIE NUCKYCCUU B
cpene crienuaanucToB®. JleTalbHbIii aHAIN3 CUCTEMbl B3TJISOOB Ha JaHHBIN
BOIIPOC TIO3BOJISIET BBIIBUTH [Be 0Oas3yuCHbIe TOUYKM 3peHusi: Mpu3HaHue
IOoKa3aTe/JbCTBA  OOIYCTMMBIM, €CJIM OHO OTBeYaeT TpeboBaHUSIM
3aKOHOJIATe/JIbCTBA TOCYAApCTBA, HA TEPPUTOPUM KOTOPOTO OHO OBLIO
TOJTy4YeHO, JIMOO MpU3HAHME OOIMYCTMMBbIM IT0J00HOT0 AO0Ka3aTe/bCTBA, eC/IN
OHO COOTBeTCTBYeT TpeboBaHusIM YIIK.

Ha Hai B3r/1s, riepBasi TOUKa 3peHus SBJISIETCS MeHee MPOAYKTUBHOA.
MartepuaJ, TOoJy4YeHHbI B XO4€e MEeXIYHAPOAHOTO COTPYAHUYECTBA, BeCbMa
CJIO)KHO TPOBEPUTh HAa COOTBETCTBME 3aKOHOAATEJbHBIM MpenICcCaHusIM
rocyiapCcTBa, Ha TepPPUTOPUM KOTOPOrO OHO ObUIO IIOJAYyYEeHO. ITO

OODBSICHSIETCSI  OTCYTCTBMEM Yy  MPaKTMUYECKOro pabOTHMKA  3HAHUS

% Ley 18/2006, de 5 de junio, para la eficacia en la Unién Europea de las resoluciones de embargo y de
aseguramiento de pruebas en procedimientos penales // http://noticias.juridicas.com/base_datos/Penal/118-
2006.html

4 Ley Organica 5/2006, de 5 de junio // http://noticias.juridicas.com/base_datos/Penal/105-2006.html

> Cm.: buprokos II. H. K Bompocy 0 MpaBOBOM CTaTyCe O0Ka3aTelbCTB, MOJYYEHHBIX U3 MCTOYHUKOB B
MHOCTpaHHOM rocymapcTtBe // IIpaBoBegenme. 1999. N2 2. C. 230-237; bupiokos II. H. EBpomeiickuii
IloKasaTelbCTBEHHbIN opaep // Poccuiickmii cymbsi. 2010. N2 5. C. 23-28; Cumopenko E. [lomycTUMOCTb
IOKa3aTeJIbCTB, IOJYYeHHbIX HA TePPUTOPUM APYTUX TOCYAapcTB // 3aKOHHOCTb. 1998. N2 2. C. 27 u ap.
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MHOCTPAHHOI'O 3aKOHOLATeJIbCTBA, UTO SBJSETCSd BIIOJIHE eCTeCTBEHHbLIM.
[TIOHSITHO, YTO MOXHO IPUMEHUTHh 3aKOHOLATEJbHYI0O aHAJIOTUI0 MEXIY
HOPMATMBHBLIMM  [pennuCaHuSIMU  MHOCTPAHHOTO ¥  OTeYeCTBEHHOTO
3aKOHOaTe bcTBa. OJHAKO MOMOOHBINM MTOAX0, K ITpobJieMe, Ha HAIl B3IJISI,
JUIIb CO3JAacT Hepa3dbepuxy M MOXET TIOBJeuYb 3a cOo00ii HapylleHUs
oteuectBeHHoro VYIIK, Tak Kak B HeM IIojJoOHas TIIpoleaypa He
yperyaupoBaHa. ®opMasbHOe COOTBETCTBME TPEOOBAHMSIM MHOCTPAHHOTO
3aKOHOJATe/IbCTBA IaJieko He BCerma romMoraetr paspeunThb
paccMaTpuBaeMyio IIpob6jemMy, TakK KaK pas3auuus B 3aKOHOMATETbHBIX
acrekTax TeX WAM WMHBIX TIPOLIeIYPHBIX OCOOEHHOCTe) YroJ0BHOIO
CyOOTpOM3BOACTBA POCCUM M MHOCTPAHHOTO rOCyAapCTBa MOTYT ITOBJIeYb 3a
coboit mpobsieMy HeZOMyCTMMOCTM II0J0OHOrO JoKa3aTeabCTBa Ha
ocHoBaHum YIIK P®. IIpuuem pgaHHas rpobjiemMa HOCUT KaK IIPOLIeTYyPHbI,
TaK ¥ ¢GopMaibHbINM XapakTep. VIHbIMM CJIOBaMM, 0COOEHHOCTH 0(hOpMIEHMS
Yr'OJIOBHO-TIPOLIECCYAJIbHBIX AENCTBUIM B MHOCTPAHHOM TOCYAAapCTBE MOTYT
CYLIECTBEHHO OT/JIMYAThCSI OT IOJOOHBIX OcobeHHOCTel B Poccun. Mexmy
TeM, aHaJIOT'MsI, Ha Halll B3IJISI, B IOL00HOI CUTyalluy HeIlpyMMeHMMa.

CooTrBeTcTBME MaTepuaaos HOPMAaTUBHBIM rpennucaHmsIM
MHOCTPAHHOTO 3aKOHOZATe/JbCTBA, II0 HalleMy MHEHWI0, He MOXeT
BBICTYIIAaTh  KpuUTepuem  IIPU3HAHMSA  [OKa3aTejbCTBA B  KayecCTse
IOITyCTUMOTO.

[IpOTMBOITIOJIOKHBIN B3TJ/ISLI, HA pacCMaTpUBAEMYIO IPOOIeMY BUIUTCS
6ojiee TpUBIEKATENbHbIM, C TOYKM 3pEHMS OTeUeCTBEHHOrO YIrOJIOBHO-
IPOLeCCYaJIbHOIO  3aKOHOnarenbCTBa. MHeHue, BbicKasaHHoe K. Bb.
KaiMHOBCKMM O TOM, UTO [IOKa3aTejbCTBA HE MMEKT HPUANYECKOM CUJIBI,

eC/in Inpmn nux IOJIy4eHUM OBLIN HapylieHbl HOPpMbI  YI'OJIOBHO-
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IIPOLIeCCYyaJIbHOTO 3aKOHOHAaTenbCTBa Poccuiickoin @epepaiiyu, B CBeTe
paccMaTpuBaeMoii Mpo6eMbl, Ha Halll B3I/, SIBISETCS BepHbIM®. VIHbIMU
CJIOBaMM, HapylIeHMsI MHOCTPAHHOTO 3aKOHOZATe/JbCTBA B IIpolecce
coOupaHmusi M TIOJyYeHMs] [IOKa3aTeJIbCTB B paMKax MeXIYHApOIHOTO
COTPYOHMUYECTBA He IOOJDKHBI ABJSTHLCS IMPEensaTCTBMEM OJisI NPU3HAHUA UX
OOIyCTUMbIMM, ec/iu TpeboBauus YIIK P® ripu sToM HapyiieHbl He 6b11M. T10
HallleMy MHEeHMI0, TOA0OHbIiI Te3uC [OO/SKeH ObITh 3aKOHOAaTe/bHO
3akperieH B gelictByiomieM YIIK. 3To IMO3BOAUT M36eXaTb KOMILIEKCA
Mpo6JIeM 1 YaCTUUYHO Pas3pelinTb pacCMaTPpUBAEMYIO CUTYaIUIO.

[Ipuopuret OTe4YeCTBEHHOI'0 YTOJIOBHO-IIPOLIeCCYaTIbHOTO
3aKOHO/IATe/JIbCTBA HaJ, MHOCTPAHHBIM B KOHTEKCTE Ip00JieMbl, II0 HaIlEMY

TTy6OKOMY YOeskIeHMI0, B OCTAaTOUHO cTerneHn 060CHOBAH.

¢ Kamnuosckuit K. B. Ucrmonb3oBaHMe MaTepuasioB, MOJYUYEHHBIX Ha TEPPUTOPUM IPYTUX TOCYIapCTB, B
KaueCTBe I0Ka3aTeabCTB B POCCHIICKOM YTOJIOBHOM ITpoliecce// MeskIyHapOgHOe COTPYIHMYECTBO B 60pbbe
C 5KOHOMMYECKOVM MPEeCTYITHOCTbI0O M OTMbIBAHMEM [E€HEr: Te3UChbl BBICTYIUIEHMS Ha MexayHapoLHOM
Hay4YHO-TIpaKTMyeckoit koHbepeHmuyu (18-19 mas 2000 r.). CII6.: CaHKT-IleTepOyprckuii 10pUaMIecKuit
MHCTUTYT ['eHepanbHOI TPOKypaTypsl PO.
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YACTDb II. KonoHka 3apybeXxxHoro aetopa

CLIMATE CHANGE AND THE LEGAL STATUS OF A DISAPPEARING STATE
IN INTERNATIONAL LAW

Alberto Costi”

Introduction

In 1987, the then President of the Maldives, Maumoon Abdul Gayoom,
speaking before the United Nations (UN) General Assembly, warned that a
rise in sea levels could lead to the “death” of his country and other low lying
atoll states which are extremely vulnerable and uniquely susceptible to the
effects of climate change.! In his view, the whole territory of these states
could be irremediably affected as a result of sea level rise, salinization and
storm surges, thus threatening their very existence as sovereign states under
international law.

Unfortunately, a quarter of a century later, and with the effects of
climate change on the environment clearly established, the international
community has yet to address the complex legal issues surrounding the
scenario of the disappearance of a state, most importantly its consequences

on the status of that state under international law. This article considers

* Associate Professor, Faculty of Law, Victoria University of Wellington (New Zealand); Secretary-General,
International Law Association New Zealand Branch; Vice-President, New Zealand Association for
Comparative Law.

! Maumoon Abdul Gayoom. President of the Republic of Maldives “Address to the United Nations General
Assembly” (42nd Session of the United Nations General Assembly on the Special Debate on Environment
and Development, United Nations Headquarters, New York, 19 October 1987).
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existing norms of international law and how these might apply to determine
the status of a disappearing state. These norms, it must be noted, were
largely developed in the context of the creation of new states; there is
currently no international law directly addressing the disappearance of a
state as a result of climate change. The author takes the position that the
“disappeared” state should retain some form of legal status.

The article first considers the scenario of the physical disappearance of
a state, including evidence of climate change and the particular vulnerability
of low lying atoll states. It then contemplates the legal status of a
“disappeared” state and examines if the latter can retain statehood, or at
least some form of sovereignty or legal personality. The article briefly argues
that the worst outcome would be for the “disappeared” state to lose all status
and rights under international law. The article finally urges international, or
at least regional, dialogue on these legal issues now. Throughout the article,
the importance of state recognition and the complexity of the legal issues are
emphasised, drawing attention on the urgent need for states to proactively

consider the issues and the legal fate of a “disappeared” state.

Background

There is growing scientific consensus that climate change is occurring.
Climate change refers to%: change of climate which is attributed directly or
indirectly to human activity that alters the composition of the global
atmosphere and which is in addition to natural climate variability observed

over comparable time periods.

2 United Nations Framework Convention on Climate Change 1771 UNTS 107 (opened for signature 9 May
1992, entered into force 21 March 1994) [UNFCCC], art 1(2).
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Consensus on the occurrence of climate change is evidenced by the
reports of the Intergovernmental Panel on Climate Change®, studies by non-
governmental organisations (NGOs)* and the adoption of the United Nations
Framework Convention on Climate Change (UNFCCC)®. The effects of climate
change may alter the global physical environment. For instance, sea level
rise, with current predictions of a rise of up to two metres by 2100°. If
melting ice caps are included, estimates increase dramatically, although the
resulting sea level rise will not necessarily be equally spread around the
globe’. Another effect is increased storm surges, a consequence of more
extreme weather patterns due to climate change, which can temporarily
result in surges of sea levels by five metres, potentially flooding islands?®.

These effects will impact low lying states the hardest.

A Potential Scenarios

* The Intergovernmental Panel on Climate Change is the leading international body for assessment of
climate change. It was set up by the United Nations Environment Programme and the World Meteorological
Organization in 1988 and endorsed by the United Nations General Assembly (under Protection of Global
Climate for Present and Future Generations of Mankind GA Res 43/53, A/Res/43/53 (1988)).

4 For example, Climate Action Network, a network of 700 NGOs, issues policy documents on climate change:
see Climate Action Network “Policy and Information” (4 October 2012) Climate Action Network
<www.climatenetwork.org>. The World Wildlife Fund (WWF) also has prepared documents on the effects of
climate change around the world such as in East Africa: see World Wildlife Fund Climate Change Impacts on
East Africa (World Wildlife Fund, Gland, 2006).

> UNFCCC, above n 2. The Convention was adopted at the Rio Conference on Environment and Development
in June 1992: see Yves-Louis Sage and Alberto Costi “Droit international de I’environnement dans les pays
insulaires du Pacifique sud: un bilan et deux suggestions” in A Costi and Y-L Sage (eds) Droit de
I’environnement dans le Pacifique Sud : Problémes et Perspectives Croisées/Environmental Law in the Pacific:
International and Comparative Perspectives (NZACL, Wellington, 2005) 1 at 15-16.

¢ Anil Ananthaswam “Going, Going ...” (2009) 203 New Scientist 28 at 28.

" The melting of the Greenland ice cap, for example, would increase global sea levels by an estimated seven
metres; that of the West Antarctic sheet would produce a five-metre rise: see Kirstin Dow and Thomas E
Downing The Atlas of Climate Change: Mapping the World’s Greatest Challenge (University of California Press,
Berkeley, 2006) at 62. If sea levels were to increase even only by one metre, the Maldives in the Indian
Ocean would be inundated: see Secretariat of the UNFCCC “Vulnerability and Adaptation to Climate Change
in Small Island Developing States” (2007) UNFCCC <www.unfccc.int>.

8 Dow and Downing, above n 7, at 62.
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As low lying atoll states experience the effects of climate change, there
are two different possible scenarios: state disappearance or uninhabitability

due to salinization of the soil. There is also the risk of partial disappearance.

1 Gradual, total disappearance

This article focuses on the gradual and total disappearance of a state by
submergence. It contemplates a sea level rise resulting in the disappearance
of the entire territory of a low lying atoll state. The state would be submerged
by the sea, at least at high tide. While the coral which makes up the atoll can
adjust to some change in sea level, anthropogenic global warming is causing
the sea to expand and rise too quickly for coral to strengthen against it°.
Disappearance of islands is already occurring. In 1999, two of Kiribati’s
islands disappeared under the sea!®. Should this occur to all the islands of a
state, it will pose an interesting, unprecedented issue for contemporary
international law—what happens to a state that loses all of its islands and,

thereby, all of its territory?

2 Salinization

Apart from the threat of submergence, low lying atoll states are at risk
because “their fresh water reserves are limited to a shallow subsurface lens”!!
and the salinization of freshwater, as sea levels rise, could destroy water

necessary for human, plant and coral survival'?. Sea water can contaminate

% Julia Whitty “All the Disappearing Islands” (2003) 28 Mother Jones 50 at 50.

10 Dow and Downing, above n 7, at 63.

11 Jon Barnett “Adapting to Climate Change in Pacific Island Countries” (2001) 29 World Development 977
at 978.

12 Changes in salinity can trigger coral bleaching which can lead to coral death. In serious cases of bleaching,
there is a 90% chance of coral death. For general discussion of these issues, see Johanna E Johnson and Paul
A Marshall Climate Change and the Great Barrier Reef: A Vulnerability Assessment (Great Barrier Reef Marine
Park Authority, Townsville, 2007).
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water supply and affect soil salinity, killing crops!3. Construction of tanks to
store fresh water for human use cannot prevent the salinity of the soil
affecting plants and coral. While state territory above sea level still exists in
this scenario, it cannot sustain life: the population of the state will be forced
to relocate to other states or, if there is some remaining habitable territory,
to other parts of the state. This scenario is important but it is not within the

scope of this paper to analyse it in detail.

3 Partial disappearance

Partial disappearance of territory is the most common consequence of
climate change and can happen to any coastal state. Partial disappearance
arises when part of the territory disappears due to sea level rise or other
effects of climate change, but the state retains some territory above sea
level!*. Although this may result in forced displacement, internal migration
to higher ground is possible and the population can still live within the
territory. There is no effect on the legal status of the state although its
maritime jurisdiction and its sovereign rights over the exclusive economic
zone may be affected. For example, in 2003, the government of Papua New
Guinea started relocating people internally, within the country’s territorial
borders, from the Carteret Islands to Bougainville, after scientific evidence
showed that the Islands would disappear by 2015'°. Partial disappearance will
not be covered in this paper, but it is another likely scenario due to the

effects of climate change.

13 A problem faced, for example, by Kiribati: see Kerri Ritchie “Kiribati Island May Disappear” Australian
Broadcasting Corporation (online ed, Australia, 8 December 2009).

4 For example, high sea levels and swells have displaced people in Kiribati, Vanuatu and the Marshall
Islands, but these states still have some land as only some territory is lost: see Dow and Downing, above n 7,
at 63.

15 Marie O’Reilly “Defining Environmental Migrants” (11 February 2010) Policy Innovations
<www.policyinnovations.org>.
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B Vulnerability of Low Lying Atoll States

Low lying atoll states are particularly vulnerable to climate change. An
atoll is formed when a “coral reef builds up around a volcano that is then
eroded beneath the waves, resulting in a ring-shaped archipelago of islets
around a lagoon”!¢. As the highest point is normally only a few meters above
sea level, low lying atoll states are especially susceptible to sea level rise.
Most atoll states consist of an archipelagic grouping rather than just one
atoll but when the archipelago is low lying there is a risk that all atolls of the
state could disappear. The low lying atoll states at particular risk include
Kiribati (consisting of 33 atolls), the Marshall Islands (29 atolls and five
islands), Tuvalu (nine low lying islands)!” and the Maldives (1,190 low lying
atoll islands)!®.

While there are human-made options to prevent the effects of climate
change on low lying atoll states, these are unrealistic and unaffordable. The
Maldives has looked into island protection, but costs of US$6 billion dollars
for coastal protection, or US$500-1000 million to elevate islands by one
metre, were deemed too expensive'®. Atoll states in the Pacific, relying on an
annual gross domestic product (GDP) ranging from US$27 million in Tuvalu
to US$644 million in Vanuatu?, would be similarly unable to afford such
measures. In the current state of play, the disappearance of low lying atoll

states is unlikely to be prevented through human-made techniques.

16 Lilian Yamamoto and Miguel Esteban “Vanishing Island States and Sovereignty” (2010) 53 Ocean &
Coastal Management 1 at 2.

17 The various Pacific Islands are discussed in Stephen Levine (ed) Pacific Ways: Government and Politics in
the Pacific Islands (Victoria University Press, Wellington, 2009).

18 Maldives Marketing and Public Relations Corporation “The Maldives” (2012) Visit Maldives
<www.visitmaldives.com>.

9 Ahmed Shaig. Climate Change Vulnerability and Adaptation Assessment of the Maldives Land and Beaches
(Centre for Disaster Studies, Townsville, 2006) at 15.

% United Nations “UN Data” (2012) United Nations <www.data.un.org >.
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C Current International Framework on Climate Change

Before considering the legal issues, it is useful to examine the current
climate change regime under international law. While there is an
international framework concerned with climate change, it does not consider
the scenario of state disappearance and the legal issues that this would raise.
When the framework was created, the focus was on preventing effects of
climate change altogether through mitigation. The current climate change
regime is based around the UNFCCC, which came into force with the purpose
of achieving “stabilization of greenhouse gas concentrations in the
atmosphere at a level that would prevent dangerous anthropogenic
interference with the climate system”?!. By itself, the UNFCCC only provides
a mechanism for multilateral collaboration and consultation and it does not
impose any hard legal obligations on signatory states. Targets for the
reduction of greenhouse gases to 1990 levels were created only once the
Kyoto Protocol was negotiated in 199722 Espousing a market approach, the
Kyoto Protocol introduced mechanisms to create the “carbon market”?. The
Protocol, which came into force in 2005, only contains reduction obligations
until 2012 and although subsequent discussions at Canctin and Durban have
led to agreement to extend the Protocol past 2012, the Protocol still has

weaknesses which need to be addressed®*. The most significant problem is

ZLUNFCCC, above n 2, art 2.

22 Kyoto Protocol to the United Nations Framework Convention on Climate Change (opened for signature 11
December 1997, entered into force 16 February 2005).

2 UNFCCC “The Mechanisms under the Kyoto Protocol” (2012) UNFCCC <www.unfccc.int>.

# Lavanya Rajamani. “The Durban Platform for Enhanced Action and the Future of the Climate Regime”
(2012) 61 ICLQ 501 at 501.
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that the United States has not ratified the Kyoto Protocol and Canada has
withdrawn from it—both states are large greenhouse gas emitters?.

While considered a positive step, the UNFCCC, the Kyoto Protocol and
subsequent developments do not offer a broad, holistic or comprehensive
approach to climate change issues, but focus specifically on mitigating its
effects by reducing greenhouse gas emissions. Consequently, they have not
adequately addressed the legal issues surrounding the disappearance of
states due to climate change. That said, the issue of disappearing states is
starting to be recognised as a result of active advocacy by small island states.
For instance, as early as 2005, the UNFCCC Secretariat released a paper
addressing the vulnerability of small island states?®. However, no proactive
approach has been taken to prevent sea level rise and there has been no
discussion on what to do once a state disappears. This is a novel issue
requiring urgent consideration by the international community since it does
not fall within the scope of the UNFCCC framework.

The lack of discussion by the international community on the scenario
of state disappearance begs the question of why nothing is being done
despite acknowledgement of the scenario as a likely future occurrence. While
there is no clear answer to this question, there are several possible reasons.
As emphasised by the UNFCCC Secretariat, it appears that states are focusing

on mitigation to prevent the scenario, rather than preparing for it?’.

% “The Sad Road from Kyoto to Durban” The Economist (The United States, 3 December 2011) at 18.

26 UNFCCC Climate Change: Small Island Developing States (UNFCCC Secretariat, Bonn, 2005) at 2.

2" New Zealand is a case in point. A recent report by the New Zealand government accepts that the scenario
may occur: New Zealand Government “Report of New Zealand’s Views on the Possible Security Implications
of Climate Change” (report presented at the 64th UN General Assembly session, New York, September 2009)
at 3.However, the report shows how focus has been placed on improving current governance and building
capacity of low lying atoll states to respond to the effects of climate change as they occur (at 4). In 2011, for
example, the New Zealand government donated NZ$2.7 million towards upgrading tsunami risk
management systems in the Pacific. This also highlights that states are focusing time and resources on the
short-term effects of climate change, rather than considering the longer term possibility of state
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Another possible reason could be the small number of people living in
low lying atoll states most susceptible to state disappearance. For instance,
the combined population of states in the Pacific that only have low lying
atoll territory amounts to 186,884%. This small number could explain why
the international community focuses on more immediate and pressing issues
related to climate change. Linked with this is the fact that no state has yet
disappeared. As mentioned above, while islands have become submerged,
this has only resulted in partial disappearance, the population being able to
migrate domestically to higher grounds. The cost factor in addressing the
issue could be another reason for not dealing with it. Although the reason for
the lack of dialogue on state disappearance is not clear, the absence thus far
of a proper dialogue should be stressed as it results in lack of clarity as to the

legal status of a disappeared state.

Legal Status of a “Disappeared” State—Statehood

The disappearance of a sovereign state due to climate change raises
many legal issues. It is not within the scope of this article to analyse all the
issues since they are too numerous and complex. Rather, it attempts to
analyse the fundamental issue of the legal status of a “disappeared” state.
Will it maintain statehood under international law? If not, can some form of
sovereignty be retained? If that is not possible, can the “disappeared” state
possess legal personality? Statehood, sovereignty and legal personality are

different and separate attributes which will be discussed subsequently.

disappearance, with one possible explanation lying in the short election cycles. See John Key, New Zealand
Prime Minister “NZ to Work with Pacific Countries on Disaster Management” (6 September 2011) The
Beehive <www.beehive.govt.nz>.

28 Clem Tisdell. “Global Warming and the Future of Pacific Island Countries” (2008) 35 Int’l ] Soc Econ 889
at 896. This is a relatively small number considering that the number of people of Pacific ethnicity living in
New Zealand was 265,974 in 2006: see: Statistics New Zealand Quickstats About Pacific Peoples: 2006 Census
(Statistics New Zealand, Wellington, 2007) at 2.
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Although interlinked, these attributes can, in reality, be held separate from
each other as the discussion below on non-state sovereign entities of
international law and international organisations with legal personality will
demonstrate.

The first question to consider is whether there is any theoretical way
for the “disappeared” state to retain statehood. The Peace of Westphalia in
1648 is often referred to as the beginning of the emergence of the sovereign
state in the international system. The Westphalian state, from then on, has
been based on the principle of territory, the integrity of which is threatened
by the scenario of disappearance.? To date, the nation-state remains the key

actor in international law*°, which underscores the importance of statehood.

A Requirements of Statehood

The requirements for statehood under customary international law
have been codified in the 1933 Montevideo Convention on the Rights and
Duties of the State and include a defined territory, a permanent population, a
government and the capacity to enter into relations with other states.’! In
spite of being a regional convention signed by a few states in the Americas, it
is recognised as codifying the customary international law relevant to our
understanding of what statehood entails.>> Furthermore, since then, a vast
jurisprudence and discussion have emerged on the four elements required for

statehood as listed in the Montevideo Convention.

¥ Stephen D. Krasner. “Rethinking the Sovereign State Model” (2001) 27 Rev Int’l Stud 17 at 17.

% Samantha Besson. “The Authority of International Law — Lifting the State Veil” (2009) 31 Syd LR 343 at
360.

31 Montevideo Convention on the Rights and Duties of States 165 LNTS 19 (opened for signature 26
December 1933, entered into force 26 December 1934), art 1.

2 Malcolm N Shaw. International Law (6th ed, Cambridge University Press, Cambridge, 2008) at 198.
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1 Territory

Territory under international law consists of land territory, internal
waters, territorial sea and air space above this territory**. The principal actor
in international law is still the state and the loss of all territory threatens the
ability of the “disappeared” state to retain an essential element of statehood.
Sea level rise threatens the territorial integrity of low lying atoll states in the
Pacific, as well as the Maldives. If the islands of a low lying atoll state are
inundated and disappear, will the requirement of territory still be met?

The first criterion for statehood that needs understanding is the
meaning of “territory”. In a 2001 judgment, the International Court of Justice
(ICJ) used the definition of “island” to help decide if the disputed islands
constituted territory and, therefore, were able to be used in the drawing of
equidistance lines. The ICJ held3*:

In accordance with Article 121, paragraph 2, of the 1982 Convention on the
Law of the Sea, which reflects customary international law, islands, regardless of
their size, in this respect enjoy the same status, and therefore generate the same
maritime rights, as other land territory.

This indicates that islands are land territory. The definition of “island”
under international law, according to the UN Convention on the Law of the
Sea (UNCLOS), is “a naturally formed area of land, surrounded by water,
which is above water at high tide”. If an island is inundated and disappears,
or is flooded at least at high tide, it will no longer meet the requirements for

it to constitute an island under international law. Therefore, since it is no

% Jorri C Duursma. Fragmentation and the International Relations of Micro-States: Self-Determination and
Statehood (Cambridge University Press, Cambridge, 1996) at 116.

% Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v Bahrain) (Merits) [2001]
ICJ Rep 40 at [185].

3% United Nations Convention on the Law of the Sea 1833 UNTS 3 (opened for signature 10 December 1982,
entered into force 16 November 1994), art 121(1).
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longer an island, it is unlikely to be considered land territory as required by
UNCLOS. If this is to occur to all islands of an atoll state, there will no longer
be any state territory. However, UNCLOS uses its definitions of territory and
island in the context of allocating maritime resources and defining maritime
boundaries, not to conclude on territory required for statehood. Other
definitions of territory and island may exist under customary international
law, but this would need to be discussed further by states.

An arbitration before the Permanent Court of Arbitration may also help
to understand the meaning of territory in the context of islands. In the Island
of Palmas case, the sole Arbitrator, Max Huber (at the time the President of
the Permanent Court of International Justice) described the territory of
Palmas as “a somewhat isolated island, and therefore a territory clearly
delimited and individualised”¢. This implies there was an important focus
placed on delimitation. Earlier in the award, Arbitrator Huber stated that
“sovereignty in relation to a portion of the surface of the globe is the legal
condition necessary for the inclusion of such portion in the territory of any
particular State”’’, implying that territory must be on the surface of the
earth. The island of Palmas was also inhabited by a population, which he
considered a relevant factor: it meant that acts of administration occurred,
thus suggesting sovereign control®. If these highlighted requirements are
applied to a “disappeared” state, a state consisting of only submerged islands
could not have a territory because islands will be situated below the surface
and will be unable to sustain a population, and it will become impossible for

the government to carry out administrative acts in relation to it.

% The Island of Palmas case (or Miangas) (The Netherlands v USA) (1928) 2 UN Rep Intl Arb Awards 829 at
855.

5T At 838.

8 At 855.
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The idea emanating from the Island of Palmas, that delimited land is
important, has been reiterated by writers and governments. In international
law, delimited borders are not essential but it may be argued that a clear and
separate geographic territory allows for the identification of a state and
produces a clear physical area controlled by that state*. Even governments-
in-exile outside the defined territory depend on a physical and definable
territory to base their legitimacy upon?’. A “disappeared” state will not have
physical or clear boundaries because of submergence and there will be
difficulties delimiting territory because of this. Not only can submerged land
not be delimited, it cannot be physically recognised or controlled once it is
submerged.

Finally, there has been some consensus among the international
community of states that an island state which is permanently submerged
ceases to be a sovereign state due to lack of territory*'. One example is the
assumption by the former President of the Federated States of Micronesia,
Leo Falcam, that “sea level rise ... [is a] grave security threat to our very
existence as ... nation-states”*. Rayfuse agrees that as territory disappears
beneath the waves, the criterion of territory will clearly not be met*.

Ryngaert and Sobrie believe that central to the Montevideo Convention is the

% Celia Taylor. “A Modest Proposal: Statehood and Sovereignty in a Global Age” (1997) 18 U Pa ] Int’l Econ L
745 at 758.

40 Jane McAdam. “‘Disappearing States’; Statelessness and the Boundaries of International Law” (21 January
2010) Social Science Research Network <www.ssrn.com> at 7, 11.

4 United Nations High Commissioner For Refugees. “Climate Change And Statelessness: An Overview”
(submission presented at 6th session of the Ad Hoc Working Group on Long-Term Cooperative Action under
the UNFCCC, Bonn, 1-12 June 2009) at 1-2, which was supported by the International Organization for
Migration and the Norwegian Refugee Council, and Follow-up to and Implementation of the Mauritius Strategy
for the Further Implementation of the Programme of Action for the Sustainable Development of Small Island
Developing States GA Res 63/213, A/RES/63/213 (2008).

42 Alan Dupont and Graeme Pearman. Heating up the Planet Climate Change and Security (Lowy Institute for
International Policy, Double Bay, 2006) at 47.

4 Rosemary Rayfuse “International Law and Disappearing States — Maritime Zones and the Criteria for
Statehood” (2011) 41 EP & L 281 at 282.
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principle of effectiveness*, and a “disappeared” state cannot be an effective
state without physical territory, due to forced displacement of the population
and inability of the government to control a particular territory or carry out
the functions of the state. It is arguable that the Montevideo Convention’s

requirement of territory will not be met by a “disappeared” state.

2 Population

Population comprises the individuals who inhabit the territory
permanently*. Brownlie believes that the population criterion is intended to
be used interlinked with the requirement for territory, connoting a stable
community in control of a specific area*. This is strongly supportive of the
previously mentioned requirement for territory to have a population. Hence,
whether the territory disappears or salinization leads to forced displacement,
the outcome will be the same; the population criterion will not be met.

Forced displacement is considered to be a probable consequence of the
gradual disappearance of the state. Kiribati’s President, Anote Tong, in 2010,
announced plans to organise the migration of the population of about
100,000 to other states once the situation worsens*’. In 2008, Tuvalu’s Prime
Minister, Apisai lelemia, issued an official request to the Australian
government to give Tuvalu a parcel of territory for the purpose of relocating
and re-establishing Tuvalu*®. McAdam believes that for low lying atoll states,

the effects of climate change will lead to the dispersal of the population long

# Cedric Ryngaert and Sven Sobrie. “Recognition of States: International Law or Realpolitik?” (2011) 24 LJIL
467 at 472.

4 Duursma, above n 33, at 117.

46 Jan Brownlie Principles of International Law (7th ed, Oxford University Press, Oxford, 2008) at 70-71.

47 Office of the President of Kiribati “Climate Change in Kiribati” (2010) Office of the President of Kiribati
<www.climate.gov.ki>.

4 Displacement Solutions Climate Change Displaced Persons and Housing, Land and Property Rights
(Displacement Solutions, Geneva, 2010) at 20.
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before the territory physically disappears. Therefore, lack of a population
rather than lack of territory will likely be the first indication that the
disappearing state no longer meets the criteria of statehood*. Rayfuse
agrees, and says evacuation of people from the disappearing state will result
in loss of the population criterion®. In the case of a fully “disappeared” state,
it will be physically impossible for the population to remain in the
submerged islands. It is clear that as soon as the population is forced to
evacuate, the criterion of population will no longer be met.

An interesting consideration is what will happen if the state acquires
new territory and the population migrates there, as requested by Tuvalu.
Rayfuse mentions how a disappearing state might acquire new territory from
another state by a treaty of cession.’! She considers this would be a
straightforward and appealing solution, but does not believe other states will
be willing to cede their territory to a disappearing state>2. For example,
Australia refused Tuvalu’s request®. If the acquisition of land is legally
recognised (most likely requiring cession) and the new land meets the
definition of territory under international law, the requirements of territory
and population residing in territory would be met. This is one way a low lying

atoll state could possibly prevent the loss of statehood criteria.

3 Government
The next criterion which needs understanding is the requirement for a
government. This is important as it reflects the need for a state to have

representation at the international level. Effective government refers to the

4 McAdam. above n 40, at 1.

%0 Rayfuse. above n 43, at 282.

STAt 282.

2 At 282.

>3 Displacement Solutions, above n 48, at 20.
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ability of the government to control its territory and people. Does this
criterion require simply a government in power, or an effective government?
Legal academics argue that the requirement is for an effective government®.
However, many states today retain statehood even without functioning
governments. The 2012 Failed State Index listed ten states unable to provide
public services required of government®>. McAdam also argues this point
using the Congo in 1960 as an example®. Yet, these “failed” states are still
considered to possess statehood. Taking this reality into account, it is likely
that what is required is simply a government rather than an effective
government. Using this understanding of the third requirement of the
Montevideo Convention, one could argue that a “disappeared” state could
very well continue to have a government following disappearance if that
government does not have to necessarily be an effective one.

If effective government is required, predictions have been made that
the disappearance of a state will negatively impact on effectiveness of
government both during and after disappearance. Sinclair argues that the
effects of climate change pose a risk of internal instability and state failure if
the state is already weak®. A failed state is a state that is unable to ensure
domestic order by monopolising the use of force in its territory. Kahl argues
this may occur due to the impact of the effects of climate change on revenue,
legitimacy and social cohesion®. Also, once the territory has disappeared, a

government cannot be effective if it cannot control the population (which

> James Crawford. The Creation of States in International Law (2nd ed, Clarendon Press, Oxford, 2006) at 33.
5 For instance, Chad, Somalia and Zimbabwe: see Foreign Policy “Failed States” (2012) Foreign Policy
<www.foreignpolicy.com>.

% McAdam, above n 40, at 6, 8.

7 Ewan Sinclair. The Changing Climate of New Zealand’s Security (Institute of Policy Studies, Wellington,
2008) at 41.

*8 Colin Kahl. States, Scarcity, and Civil Strife in the Developing World (Princeton University Press, Princeton,
2006) at 44.
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will have been displaced) or carry out functions within the territory. If the
government criterion requires effective government, it is unlikely this

criterion will be met by a “disappeared” state.

4 Capacity to enter into relations

Finally, the capacity to enter into international relations relies on other
states being willing to reciprocate with the “disappeared” state. For
Crawford, capacity “is not a criterion, but rather a consequence, of
statehood, and one which is not constant but depends on the status and
situation of particular States”>°. The state would have already shown capacity
prior to disappearance. Post-disappearance, capacity will depend on the
willingness of other states to enter into relations with the “disappeared”
state. While not a formal requirement, continued state recognition will have

practical effects especially as regards capacity®.

B Montevideo: New States Only

It is unlikely that the requirements of statehood from the Montevideo
Convention will be met by a “disappeared” state. While some academics
argue that when a state cannot meet a criterion it will cease to exist®!, it must
be noted that both customary international law and the Montevideo
Convention only offer requirements for a new state to gain statehood.
Neither specifies the requirements for the continued existence of a state.
Furthermore, under customary international law, there is a principle of

continuity of states®’. Article 6 of the Montevideo Convention codifies this

*James Crawford. The Creation of States in International Law (Clarendon Press, Oxford, 1979) at 47.

€ Ryngaert and Sobrie, above n 44, at 470.

¢! Rayfuse, above n 43, at 281.

62 Tinoco Claims. Arbitration (United Kingdom v Costa Rica) (1923) 1 UN Rep Intl Arb Awards 369 at 377-379.
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principle: “recognition [of a state] is unconditional and irrevocable”®.
Traditionally, the principle of continuity of states has meant that once a
state is recognised, recognition cannot be withdrawn. This is different to
recognition of government, which is political and can be altered. The
principle of state continuity is based on a strong assumption against the
extinction of states once they have been firmly established®. Since the
creation of the UN, there has virtually been no involuntary extinction of
states except by dissolution®. While succession and the merging of states
can lead to the end of recognition of a state for practical reasons, what will
happen if a state no longer has the required elements of statehood due to
submergence of territory is unclear. Moreover, what elements are required
for a state to continue to exist; are the requirements the same as those
arising from the Montevideo Convention? The answer is unclear. Shearer, for
example, makes the argument that once a state is already established, the
requirement of territory is not necessary®®. Grant makes a similar point:
“once an entity has established itself in international society as a state, it
does not lose statehood by losing its territory or effective control over that
territory”®’. These scholars were writing in the context of events such as
World War II and the civil war in Somalia, where territory did not disappear
but was taken over by another entity, whether temporarily or more
permanently. However, it does give some indication that territory may not
always be a requirement for continued statehood. This creates confusion on

the exact legal outcome for a state that loses its territory. While this article

% Montevideo Convention on the Rights and Duties of States, above n 31, art 6.

¢ Crawford. above n 54, at 715.

% McAdam. above n 40, at 5-6.

% Ivan Shearer (ed). Starke’s International Law (11th ed, Butterworths, London, 1994) at 85.

" Thomas D. Grant. “Defining Statehood: The Montevideo Convention and its Discontents” (1999) 37
Colum ] Transnat’l L. 403 at 435.
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attempts to apply current norms of international law, it is clear that these
norms do not contemplate the disappearance of low lying atoll states and
further discussion is needed to consider novel principles of international law

applicable to this new scenario.

C  Importance of State Recognition

Since there are no existing international legal principles specifically
applicable to the disappearance of states as a result of climate change, the
reaction of the international community will be of paramount importance as
international law-making is vested in states themselves. If there is no
territory and no population, a state, as conceptualised under current
international law, does not exist. However, it is unclear how the
international community will respond when all the territory of a state
disappears due to a sea level rise.

Politics will likely play an important role. Ryngaert and Sobrie
highlight that, although recognition of states traditionally relies on a set of
basic legal rules, recent practice has illustrated a different reality whereby
politics rather than legal norms play the leading role.®® If politics are
involved, predictions become even more difficult since legal norms, such as
the principle of continuity of states, cannot be necessarily relied upon.

The political issue of the disappearance of Bermeja Island off Mexico
offers a case in point. In 2009, it was reported that Bermeja Island, which was
part of the territory of Mexico, could not be found®®. The importance of this
island territory is that it extends Mexico’s exclusive economic zone. Now

that Bermeja has “disappeared”, the United States has made it very clear that

 Ryngaert and Sobrie, above n 44, at 467.
 “Strange Case of the Disappearing Islands” The New Zealand Herald (New Zealand, 3 April 2010) at B2.
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without the island, there is no territory and no maritime claim to that part of
the Gulf of Mexico™. Strong statements made by the United States regarding
the disappearance of Bermeja were largely due to the claim Mexico had oil
deposits, worth millions of dollars, within the exclusive economic zone that
would have extended from Bermeja’!. That area of the Gulf of Mexico now
belongs to the United States. The Mexican Chamber of Deputies, not wanting
to lose rights to oil exploitation in the area, carried out a study to discover
what happened, but concluded, in 2009, that the island must not have ever
existed’?. The early reaction of the United States shows the political
importance behind island recognition when exploitation rights are
concerned. Many of the low lying atoll states susceptible to disappearance
have valuable maritime resources and rights based on their territory. If the
land territory upon which rights to these resources rely disappears, the
territorial sea and exclusive economic zones of “disappeared” states could be
granted to another state or become part of the high seas. This will likely
affect whether the territory, and subsequently the “disappeared” state, is
recognised by neighbouring states.

Intertwined with this political issue is the question of who has the
competency to decide if an affected state meets the criteria for statehood?
This answer is made clear by chapter II of the UN Charter in the context of
gaining UN membership.”® However, an entity can be a state without UN
membership. Outside of the UN, the question is much more complicated as it
is falls on each and every individual state to decide whether or not to

recognise another state. This is illustrated by the entities which claim

0 At B2.

" David Cuen. “Mexico’s Missing Island” BBC (online ed, United Kingdom, 11 September 2009).

2 AFP “Mexico Claims to Gulf Shrink with Island’s Loss” (23 June 2009) Google <www.google.com>.

s Membership in the UN is only open to “peace-loving states”: Charter of the United Nations, art 4(1).
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statehood and are recognised by some states but not by others, such as
Taiwan (Republic of China), Palestine and the (Republic of) South Ossetia.
This uncertainty is another reason why the scenario of a “disappeared” state
needs to be considered by the international community. Discussion now can

prevent ambiguity, inconsistent recognition and confusion in the future.

D Why Maintain Statehood?

Statehood offers certain privileges and rights, as well as obligations.
Traditional legal theory holds that the state is the main actor in the
international system and that states are equal and sovereign’. Further, only
states are full subjects with full capacity under international law. For
example, only states can bring cases before the IC]’°. States also have other
exclusive rights under international law. Under article 4 of the Montevideo
Convention, the privileges of statehood include being’®: juridically equal,
enjoy[ing] the same rights, and hav[ing] equal capacity in their exercise. The
rights of each one do not depend upon the power which it possesses to assure
its exercise, but upon the simple fact of its existence as a person under
international law.

The Montevideo Convention then adds to this by stating that “the
fundamental rights of states are not susceptible of being affected in any
manner whatsoever”’’. States possess these rights simply by meeting the
statehood criteria. The reasoning behind the equal sovereignty and full legal

capacity of states is that states make international law and other

™ Article 2(1).

7> Statute of the International Court of Justice, art 34.

e Montevideo Convention on the Rights and Duties of States, above n 31, art 4.
" Article 5.
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international subjects derive their legal personality from the states’®. State
recognition is important, and states can, therefore, create new legal
principles in regard to the scenario of state disappearance.

Full diplomatic protection is another benefit which states can provide
their citizens abroad following displacement’”. The assumption
contemplated by this article is that the disappearance will be gradual and
before complete submergence, a large proportion of the population will likely
have migrated and possibly taken up permanent residency or citizenship in
other states. This is currently occurring in the Pacific, with large numbers of
people emigrating from Pacific Islands. Many go to New Zealand where the
annual Pacific quota allows entry to skilled migrants from some of the Pacific
Islands®®, such as some of those states susceptible to disappearance.
However, there will likely be a proportion of the population remaining on
disappearing islands until the final disappearance needing diplomatic
protection to prevent human rights abuses abroad following final relocation.
New Zealand, for example, acknowledges that final disappearance will
require humanitarian response efforts to ensure human rights and human
security are upheld®!. To be considered a refugee under the 1951 Convention
Relating to the Status of Refugees requires persecution forcing refuge®?.
While persecution is not defined, it clearly does not apply to the scenario

where territory becomes uninhabitable. In reality, most of those affected by

8 Ross Harrison. “The Moral is: States Make Laws” in Michael Freeman and Ross Harrison (eds) Law and
Philosophy: Current Legal Issues (Oxford University Press, Oxford, 2007) volume 10 at 161: “if law makes
states, it is states that make the law that makes states ... those already in the family allow new members to
enter.”

" Shaw, above n 32, at 823.

8 Immigration New Zealand “Samoa Quota and Pacific Access Category” (2012) Immigration New Zealand
<www.dol.govt.nz>.

81 New Zealand Government, above n 27, at 3.

82 United Nations Convention Relating to the Status of Refugees 189 UNTS 150 (opened for signature 28 July
1951, entered into force 22 April 1954), arts 1, 33(1).
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climate change will not fall within the refugee protection regime®®. These
migrants will, therefore, not be considered refugees, could become stateless,
and may be forced to migrate illegally which can result in human rights
abuses but also in threats to the stability and security of the hosting state.
Statelessness is a significant issue as individual rights are fundamentally tied
to citizenship and nationality, so human rights will be at risk®. These issues
raise the question of whether the displaced people can be protected
diplomatically by the affected state if the latter is no longer recognised as a

state.

Legal Status of a “Disappeared” State—Sovereignty

Retaining statehood would be, for a “disappeared” state, the best
possible. Practically, though, under existing international law, a
“disappeared” state will probably lose its statehood due to physical
disappearance of territory. The next question is whether some form of
sovereignty, separate from statehood, can be retained.

Whereas statehood reached by meeting the Montevideo Convention
requirements refers to a particular status in international law, sovereignty
defines the role of the state in the international legal system®®. Crawford
clarifies that sovereignty is an attribute of a state, not a precondition, and

refers to the powers a state can exercise.®® State sovereignty espouses two

8 Bruce Burson. “Protecting the Rights of People Displaced by Climate Change” in Bruce Burson (ed)
Climate Change and Migration: South Pacific Perspectives (Institute of Policy Studies, Wellington, 2010) 159 at
160.

8 Andrés Solimano. International Migration in the Age of Crisis and Globalization (Cambridge University
Press, New York, 2010) at 47.

8 Taylor, above n 39, at 748.

8 Crawford, above n 54, at 32.
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forms, internal and external sovereignty, the latter being explained in the
Island of Palmas arbitration®’:

Sovereignty in the relations between States signifies independence.
Independence in regard to a portion of the globe is the right to exercise therein, to
the exclusion of any other State, the functions of a State. The development of the
national organisation of States during the last few centuries and, as a corollary,
the development of international law, have established this principle of the
exclusive competence of the State in regard to its own territory in such a way as
to make it the point of departure in settling most questions that concern
international relations.

Crawford describes the two types of sovereignty as requiring
government domestically and requiring independence internationally®s:

Government is treated as the exercise of authority with respect to persons
and property within the territory of the state; whereas independence is treated as
the exercise, or the right to exercise, such authority with respect to other states.

Whereas the concept of internal sovereignty is based around the ability
of a state to make and enforce laws over its population within its territory,
the international community has conceptualised this power over geographic
space rather than people®.

External sovereignty focuses on the sovereign independence of states.
Fowler and Bunck discuss how the term sovereignty is used to denote the
independence of the state in the international community®. Sovereignty, as
the concept is used in international law today, requires the upholding of two

principles—sovereign equality and non-interference in the domestic affairs

87 The Island of Palmas case (or Miangas), above n 36, at 838.

8 At 55.

8 Krasner, above n 29, at 18.

% Michael Ross Fowler and Julie Marie Bunck. Power and the Sovereign State (Pennsylvania State University
Press, University Park, 1995) at 5.

163



of a sovereign state. These principles originate in the 1648 Peace of
Westphalia and are now codified in the UN Charter as principles of
international law®!. Brownlie specifies that the traditional notion of
sovereignty means legal personality of a particular kind, that of statehood®.
Actions and roles most often associated with state sovereignty include the
ability to exercise exclusive jurisdiction over citizens, equality between states
and the ability to enter into agreements with other states.

However, as most legal academics argue, sovereignty no longer applies
to the state alone®. Sovereignty can be attributed to non-state entities
without territory. While mentioning traditional views, Brownlie argues that
the content of sovereignty can be conceptually viewed in different ways and
relate to the legal competence of an entity’. A case in point is the

sovereignty held by non-state sovereign entities of international law.

A Non-State Sovereign Entities of International Law

Several territory-less, non-state, sovereign entities of international law
exist on sui generis bases due to historical origins, such as the Sovereign
Military Order of St John of Jerusalem, of Rhodes and of Malta (also known as
the Sovereign Order of Malta). Brownlie argues that even if international
lawyers should have regard to traditional principles, they cannot ignore the
actuality that non-state entities do exist on the international plane®.
Developing such an entity following the disappearance of a state is

mentioned briefly in the literature as an equitable solution; however, the

91 The Peace of Westphalia is a series of treaties signed in 1648. See Charter of the United Nations, art 2.
92 Brownlie, above n 46, at 106.

% See works by Taylor, above n 39; Crawford, above n 54 and Brownlie, above n 46.

% Brownlie, above n 46, at 119.

% At 64.
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entity is conceptualised as a new category of deterritorialised state®. Jessup
has argued that a deterritorialised state is not possible as a state cannot be “a
kind of disembodied spirit”; it must have territory where the population
resides and government exercises authority®’. Considering a non-state
sovereign entity similar to those which already exist in international law may
provide a more realistic approach. As long as these entities are effective on
the international legal plane and do not breach any rule of jus cogens, and as
long as there is recognition and consent by states, they constitute valid legal
entities®.

One example of a non-state sovereign entity of international law is the
Holy See. The UN classifies it as a non-member state, although there is an
opposing argument by Ryngaert who considers it a sovereign non-state
entity and argues that the UN only labelled it a state because of confusion at
the time on how to deal with the entity®. For his part, Brownlie doubts the
Holy See is a state because it lacks a population, and its sole purpose is
religious!'®. This article follows the arguments advanced by Brownlie and
Ryngaert that the Holy See is a sovereign, non-state entity. Brownlie
describes how the Holy See lost its territory in 1870 and its first recognition
as a sovereign entity occurred when Italy acknowledged in 1929 “the
Sovereignty of the Holy See in the international domain”!!. The Holy See’s
legal personality has since relied on recognition by states. Ryngaert
emphasises how the Holy See is able to join inter-governmental

organisations, become party to treaties, maintain diplomatic representation

% Rayfuse, above n 43, at 285.

97 United States Ambassador Jessup. Application of Israel for Admission to Membership in the United Nations
S/PV 383, S-III (1948).

% Brownlie, above n 46, at 64.

% Cedric Ryngaert. “The Legal Status of the Holy See” (2011) 3 Goettingen ] Int'1 L. 829 at 830.

100 Brownlie, above n 46, at 64.

101 At 64.

165



and have observer status at the UN!'%. The sovereignty allowing for such acts
thus derives from its historic and spiritual sovereignty as the seat of the
Catholic Church!®. Overall, and in a practical way, the example of the Holy
See underscores the view that an entity which was once a state but no longer
meets the requirements of statehood can potentially become a sovereign
entity of international law, with the requisite recognition by the
international community.

Because of the debate over the status of the Holy See, it is necessary to
consider another sovereign entity of international law, the Sovereign Order
of Malta. Cox claims that, historically, the Sovereign Order of Malta fulfilled
the requirements of statehood; however, after the loss of territory it gained a
different legal status, that of a non-state, sovereign entity of international
law!%, Cox describes how originally in the 11th century, the Order started as
a hospice in Jerusalem, recognised as an autonomous religious order
dedicated to serve the poor and sick, later spreading throughout Europe and
gaining a military element!®. At times, the Order exercised sovereign rule
over Malta and Rhodes, but after losing its territory, the Order continued to
run hospitals in Europe and maintain diplomatic relations with states!'%. Cox
argues that the idea of the Sovereign Order of Malta as a sovereign entity
began when in 1935 the Italian Court of Cassation held that the Order was
sovereign'?’. Today, any debate over the status of the Order in international

law is minor!®, By the end of 2012, in effect, the Sovereign Order of Malta

102 Ryngaert, above n 99, at 830.

105 At 830.

104 Noel Cox. “The Continuing Question of Sovereignty and the Sovereign Military Order of Jerusalem, of
Rhodes and of Malta” (2006) 13 Aust IL] 211 at 212.

105 At 214.

106 At 214.

107 At 222.

108 Brownlie, above n 46, at 64.
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had bilateral relations with 104 states which had recognised the Order as a
sovereign, non-state entity!”. The Sovereign Order of Malta is also a non-
state permanent observer at the UN'!°, The Order has treaty-making power,
is involved in active and passive legation, has membership of international
organisations, can mint stamps and issue passports (although these may not
be universally recognised and complications can arise)!!!. A similar sovereign

status could be granted to a “disappeared” state.

B Non-State Sovereign Entity of International Law after the
Disappearance of a State

The starting premise for the status of “disappeared” states as
sovereign, non-state entities could be that, like the Holy See and Sovereign
Order of Malta, they relied on statehood but can no longer be considered
states after losing their territory. However, in comparison to “disappeared”
states, there are also religious reasons behind the sovereignty of the Holy See
and the Sovereign Order of Malta rendering them different and unique. This
could be a potential argument against creating other non-state sovereign
entities of international law when states disappear.

However, it can also be argued that if sovereign entities of international
law exist, why should not new ones be created? Claude advances a pragmatic
view, based on the ability of international law “[to avoid] fixed principles and
strict norms and uniformly applicable rules, in favour of flexibility and

discretion and improvisation — in sum, for pragmaticism as distinguished

109 Sovereign Order of Malta “Bilateral Relations” (2012) Order of Malta <www.orderofmalta.int >.

10 United Nations “Permanent Observers” (2013) United Nations <www.un.org>.

11 For example, a passport issued by the Sovereign Order of Malta would not be recognised in New Zealand
under section 2 of the Passports Act 1992 due to inability to recognise nationality of holder.
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from principle”!!%, The former Secretary-General of the UN, Boutros Boutros-
Ghali, promoted a similar notion in the UN context, stating that “a major
intellectual requirement of our time is to rethink the question of sovereignty
... to recognize that it may take more than one form and perform more than
one function”!3, There is, therefore, a plausible argument in favour of the
creation of a non-state sovereign entity of international law when a low lying
atoll state disappears.

Allowing a sovereign entity to exist, once there is acknowledgement
that the “disappeared” state is no longer a state, would help ease into the
unknown. However, it is important to remember again that the development
of international law depends on the consent of states!!*. To use sovereign
rights, the sovereign entities of international law that currently exist rely on
recognition by states. Similarly, there would need to be recognition by the
community of states for a “disappeared” state to become a non-state

sovereign entity of international law.

Legal Status of a “Disappeared” State—Legal Personality

If statehood and sovereignty were not available for a “disappeared”
state, the possibility for them to retain some form of legal personality similar
to that, for instance, of international organisations, could be envisaged. Legal
personality is “the capacity to be bearer of rights and duties under
international law”!'®, In its Reparation for Injuries advisory opinion, the ICJ]

acknowledged that the UN is an international legal subject, recognising the

12 Tnis L Claude Jr. “The Tension Between Principle and Pragmatism in International Relations” (1993) 19
Rev Int’l Stud 215 at 218.

113 Boutros Boutros-Ghali “Empowering the United Nations” (1992) 71 Foreign Affairs 89 at 98-99.

114 Robert Jennings and Arthur Watts (eds) Oppenheim’s International Law (9th ed, Longman, London, 1992)
at 125-126.

15 G Schwarzenberger A Manual of International Law (6th ed, Security Council Official Records, London,
1976) as cited in Crawford, above n 54, at 28.
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ability of non-state actors to have capacity and legal personality in
international law!!®, Taylor argues that this shows that conceptions of the
state as the centre of international governance are outmoded!'’. In reality,
non-state actors are carrying out actions in regard to matters such as trade,
human rights and the environment, which were all traditionally seen as
functions of the state!!®. These types of activities will also be central
concerns for the “disappeared” state, especially protection of the human
rights of its nationals. Moreover, individuals and corporations can sometimes
bring claims before international bodies established by treaties!'!®, although
states continue to ultimately control such fora and international legal
personality is based on the consent of states!?’. Retaining legal personality
would allow these “disappeared” states to invoke some rights on the
international plane.

Nonetheless, such legal personality is not equivalent to that of states.
Some international organisations may ask the ICJ for advisory opinions, sign
contracts with states, enter into treaties and attend UN meetings as
observers. However, this status may not always offer privileges of sovereignty
such as full diplomatic protection, active legation, the ability to sign and
uphold treaties, produce passports or have bilateral relationships with states.

International personality will offer a “disappeared” state some privileges and

116 Reparation for Injuries Suffered in the Service of the United Nations (Advisory Opinion) [1949] IC] Rep 174 at
178.

W Taylor, above n 39, at 747.

18 At 746-747.

19 Individuals generally lack standing to assert violation of international law in the absence of a protest by
the state of nationality although states may agree to confer particular rights on individuals which will be
enforceable under international law. See, for example, Optional Protocol to the International Covenant on
Civil and Political Rights 999 UNTS 171 (opened for signature 16 December 1966, entered into force 23
March 1976), art 1. For an example of a treaty conferring legal standing to corporations, see Convention on
the Settlement of Investment Disputes between States and Nationals of Other States 575 UNTS 159 (opened
for signature 18 March 1965, entered into force 14 October 1966), art 25(2)(b).

120 Crawford, above n 54, at 29.
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an international voice, but will not offer as much as the status of a sovereign

non-state entity or a sovereign state.

No Legal Status for a “Disappeared” State

It is important to note that if the legal status of a “disappeared” state is
neither statehood nor sovereignty nor legal personality, then the state may
very well be left with no rights or standing under international law. This is
the least preferred option as the “disappeared” state will be granted none of
the rights offered by legal personality, sovereignty or statehood. Most
importantly, the “disappeared” state will not be able to afford protection to
its citizens and will have to rely on other legal persons under international
law to promote the protection and rights of its population. Overall, the

“disappeared” state will have no direct voice on the international plane.

Dialogue By States Now

In the current international legal order, disappearing states are
shrouded in much ambiguity and uncertainty: after all, international legal
norms did not develop with the issue of state disappearance in mind. The
uncertainty of how the international community will react in the face of state
disappearance adds to the vulnerability of low lying atoll states and their
population. Not only are these states exposed to the physical effects of
climate change, but they are also vulnerable to uncertain changes to their
legal status in international law. The international community thus needs to
urgently open a dialogue aiming to answer some of the legal questions posed,
and to possibly consider novel, or adapt existing, legal norms directly

addressing the scenario of state disappearance.
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A International Dialogue

The most universal forum for such a dialogue is the UN General
Assembly. The General Assembly can “discuss any questions or any matters
within the scope of the present Charter or relating to the powers and
functions of any organs provided for in the present Charter”!?!. The UN
Charter also provides for the General Assembly to “initiate studies and make
recommendations for the purpose of ... encouraging the progressive
development of international law and its codification”!??. This article
highlights a void in international law as regards the disappearance of a state
and the failure of international law principles to provide requirements for
statehood maintenance. They point to areas of international law that need
development, especially considering the real risk climate change now poses
to low lying atoll states. Comprising the vast majority of states, the UN
General Assembly, although only vested with the power to pass non-binding
resolutions, may be holding within reach some elements of adequate
response. While international law-making still rests mainly with states, the
principles encapsulated in some of the UN resolutions could, depending on
the wording and voting conditions, amount to customary international law
and provide the starting point for a much needed debate on the legal fate of
disappearing states!?.

Alternatively, the UN General Assembly could, under article 96 of the
UN Charter, request an advisory opinion from the ICJ on a legal question. In

the Western Sahara advisory opinion, the IC] stated that it takes a

121 Charter of the United Nations, art 10.

122 Article 13(1).

123 Legality of the Use by a State of Nuclear Weapons in Armed Conflict (Advisory Opinion) [1996] IC] Rep 266 at
254-255.
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substantive view of the term “legal question” and in the advisory opinion on
the law of the unilateral declaration of independence in respect of Kosovo, a
political aspect to a “legal question” was held not to deprive the question of
its legal character'*. As the scenario contemplated in this article involves
many legal issues, most importantly the legal status of a “disappeared” state,
the IC] could be asked for an advisory opinion to provide some guidance in
the instance of the scenario occurring and, thereby, help resolve the
uncertainty of the legal fate of disappearing states. While the IC] has
discretion to give advisory opinions, it has previously held in Legality of
Threat of Use of Nuclear Weapons, that it must have a “compelling reason” if
using its discretion not to give an opinion'?*. While advisory opinions are not

binding, they have had significant impact on legal interpretation.

B Regional Dialogue

Another option is to prompt a regional dialogue. For low lying Pacific
Island states, this would require discussion with neighbouring states in the
Pacific. For the Maldives, this would require dialogue with neighbouring
states in Southern Asia, including India and Sri Lanka. Regional discussion is
important; the IC] has accepted that a practice accepted by all the states in a
region can amount to regional customary international law!?®. Thus,
neighbouring states could adopt a common new practice backed by opinio
juris, or enter into a binding treaty, thus establishing new international law

norms that address the legal status of a “disappeared” state. How states

12¢ Western Sahara (Advisory Opinion) [1975] IC] Rep 12 at 16-19; Accordance with law of the unilateral
declaration of independence in respect of Kosovo (Advisory Opinion) [2010] IC] Rep 40 at [27].

125 Legality of the Use by a State of Nuclear Weapons in Armed Conflict, above n 123 at 235.

126 Regional customary international Law has been discussed by the International Court of Justice in the
Asylum Case (Colombia/Peru) (Merits) [1950] IC] Rep 266 at 276 and the Right of Passage over Indian Territory
Case (Portugal v India) (Merits) [1960] IC] Rep 6 at 39.
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within the region interact with the disappearing state will be of utmost
importance as it is these neighbouring states which will likely receive
displaced people from that state, and could allow the “disappeared” state (in
whatever capacity) to be involved in regional fory.

The Pacific region is a case in point. The Pacific Islands Forum (PIF)
could be used for dialogue on the recognition of states after disappearance.
Since 1971, the PIF organises an annual meeting of heads of states and
governments from the Pacific Island states, along with New Zealand and

Australial'?’

. The PIF promotes a collaborative approach to dealing with
regional issues!?®, and climate change has been high on the agenda. The
Pacific Islands Framework for Action on Climate Change 2006-2015,
however, has thus far focused on adaptation, governance, understanding
climate change, education and awareness, greenhouse gas reduction and
cooperation, not the disappearance of a state and its legal implications!*. As
many PIF members are susceptible to state disappearance, dialogue on the
emergence of regional customary law principles on “disappeared” states is
more likely to occur at the PIF than at the UN General Assembly.

Another grouping which could hold a dialogue on the issue of state
disappearance is the Alliance of Small Island States (AOSIS), which includes

the low lying atoll states around the world. AOSIS has been active in

advocating for small island states at the UN, especially in relation to climate

127 Jon Barnett and John Campbell. Climate Change and Small Island States: Power, Knowledge and the South
Pacific (Earthscan, London, 2010) at 102-103.

128 This is encapsulated in the “Pacific Way”, an expression coined in 1970 by the Prime Minister of Fiji at
the time, Ratu Sir Kamisese Mara, to explain the capacity of Pacific Islands to work together and to resolve
their disputes through dialogue: see Alberto Costi and Neil Boister “‘Régionalisation’ du droit pénal
international dans le Pacifique: enjeux et perspectives” in N Boister and A Costi (eds) Droit Pénal
International dans le Pacifique : Tentatives d’Harmonisation Régionale/Regionalising International Criminal Law
in the Pacific (NZACL, Wellington, 2006) 1 at 1.

129 Pacific Islands Forum Secretariat “Climate Change” (28 July 2012) Pacific Islands Forum Secretariat
<www.forumsec.org>.
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change. For example, at the second preparatory committee meeting for the
UN Conference on Sustainable Development, speeches were given on behalf
of AOSIS, both at the opening and closing sessions!*°. AOSIS could hold a
summit similar to the AOSIS Climate Change Summit in 2009'*! and discuss

the development of legal principles in regard to “disappeared” states.

C  Purpose of Discussions

Both international and regional media could be used to promote
dialogue, but what should these discussions focus on? The dialogue could
offer certainty by tackling the question of the future legal status of a
“disappeared” state, either through the development of a treaty or the
creation of customary international law. Customary international law will
require general practice to be accepted as law'*’.. Brownlie states that
material sources of custom include “diplomatic correspondence, policy
statements, press releases, the opinions of legal advisers, official manuals on
legal questions, international and national judicial decisions ... recitals in
treaties and other legal instruments”!*®, No particular duration is required as
long as there is consistency and generality of practice!**. As a novel issue, if
“disappeared” states are treated consistently and there is generality of

practice, a new principle of customary international law could be formed

130 Peter Thomson. Ambassador and Permanent Representative of the Republic of the Fiji Islands to the
United Nations “Opening Address on Behalf of the Alliance of Small Island States” (Opening Session of the
Preparatory Committee Meeting of the Commission on Sustainable Development, United Nations
Headquarters, New York, 7 March 2011) and Thilmeeza Hussain, Deputy Permanent Representative of the
Maldives to the United Nations “Closing Address on Behalf of the Alliance of Small Island States” (Closing
Session of the Preparatory Committee Meeting of the Commission on Sustainable Development, United
Nations Headquarters, New York, 8 March 2011).

31 United Nations Office of the High Representative for the Least Developed Countries, Landlocked
Developing Countries and Small Island Developing States “The Alliance of Small Island States Climate
Change Summit” (2009) UN-OHRLLS <www.unohrlls.org>.

132 Statute of the International Court of Justice, art 38(1)(b).

133 Brownlie, above n 46, at 6.

34 AL 7.
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relatively easily. Customary international law will also require belief by
states that the principle is a legal obligation. There may be objectors to this
custom but as mentioned, a custom could also be formed locally and this will
indeed be more likely.

Treaties create legal obligations which must be upheld!®. Law-making
treaties can give rise to general norms for the future conduct of parties such
as the norms created at the Hague Conventions of 1899 and 1907 (on the law
of war and neutrality)'*. If a treaty was made with regard to “disappeared”
states, it could be made binding on all parties. This treaty could lay out legal
requirements for a state to retain statehood and explain what the status of a
“disappeared” state can or will be. The problem here is that a state not party
to such a treaty would not be bound by its provisions.

The dialogue could also go beyond discussing principles of
international law and thus also consider other issues such as the fate of the
population of the “disappeared” state and its rights to the maritime
resources previously linked to its territory. At the forefront of the dialogue,
however, should be the question of the legal status of the “disappeared”
state, as most other related legal issues depend on the response to that

question.

Conclusion
A quarter of a century has lapsed since the scenario of the
disappearance of a state was first mentioned at the UN General Assembly.

Even in the face of growing scientific consensus on climate change, no legal

135 Vienna Convention on the Law of Treaties 1155 UNTS 331 (opened for signature 23 May 1969, entered
into force 27 January 1980), art 26.
136 Shaw, above n 32, at 94; Brownlie, above n 46, at 13.
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principles with regard to state disappearance have developed and the
international community is yet to address the issue of the legal status of a
“disappeared” state. The physical disappearance of a state is an
unprecedented scenario involving many complex legal issues. One very
important question relates to the future legal status of a “disappeared” state.
A state could retain statehood, or could become a non-state sovereign entity,
or, at a minimum, have legal personality. The alternative is for the state to
lose all rights, privileges and status under international law. Existing
international law must be considered before answering this question.

The Montevideo Convention codifies customary international law on
the requirements for statehood. These include territory, population,
government and capacity to enter into international relations. As this article
has highlighted, the territory requirement cannot be met by a “disappeared”
state; furthermore, as there will be no population within the territory, the
population requirement will likely fail too. This would imply loss of
statehood. However, the Convention only offers criteria for new states and
ambiguity thus remains with regard to “disappeared” states. Whether
sovereignty can be held separately from statehood is the next question. Some
on-state sovereign entities of international law do exist today, raising a
possibility for the “disappeared” state to retain sovereignty in a similar vein
to these entities after they lost territory. However, if sovereignty cannot be
retained, the “disappeared” state should, at least, be able to keep some legal
personality. The range of entities with legal personality today is vast and
there are valid reasons for the “disappeared” state to have legal personality.

Without legal personality, the state will lose all rights, privileges and status,
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including the ability to protect its people as they are forced to disperse
around the world.

This paper posits that due to the lack of legal principles directly
addressing disappearance of states, a dialogue amongst states is needed to
consider these complex legal issues under international law. It is the
international community of states which makes international law and the
only universal forum of states is the UN General Assembly. Alternatively, the
UN could refer the issue to the IC] for an advisory opinion to consider the
issue and offer recommendations on the legal questions arising. Finally, as
highlighted in this article, regional dialogue may also be useful in developing
practices, and eventually creating regional customary international law, on
the issue of state disappearance.

With the disappearance of several islands due to climate change now a
reality, the disappearance of low lying atoll states increasingly becomes a
concrete scenario, requiring urgent discussion on, and resolution of the legal
implications of, state disappearance. Whether discussion eventuates at the

international or regional level, dialogue needs to begin today.
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THE SUPREME COURT OF UKRAINE IN THE SYSTEM OF DOMESTIC
REMEDIES WHICH REQUIRE THE EXHAUSTION IN UKRAINE WHEN
EVERYONE HANDLING IN INTERNATIONAL JUDICIAL INSTITUTIONS AND
BODIES OF INTERNATIONAL ORGANIZATIONS

Lyudmyla Deshko”

Abstract. The article identifies the place of the Supreme Court of
Ukraine in the system of domestic remedies which require the exhaustion
when everyone handling in international judicial institutions and bodies of
international organizations. It is established that in Ukraine the powers of
cassation instance are implemented by higher specialized courts of Ukraine.
The Supreme Court of Ukraine does not have authority of cassation instance
court concerning decisions of high specialized courts implementing the

powers of cassation.

Keywords: legal remedies for human rights and fundamental freedoms,
The Supreme Court of Ukraine, higher specialized courts of Ukraine,
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According to Art. 55 of the Constitution of Ukraine the human and

citizens rights and freedoms are protected by the court!. Realization of the

*Ph. D., Associate Professor of the Constitutional and International Law Department, Donetsk National
University.
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right to judicial protection is possibility to appeal judgments of appellate and
cessation instances. Judicial review in the appellate and cassation ensures
restoration of violated rights and legitimate interests of human and
citizen,—the Constitutional Court of Ukraine in its judgment of 11 March
20102

The guarantee of subjective legal rights is everyone’s right after
exhausting all domestic legal remedies to appeal for the protection of his or
her rights and freedoms to the relevant international judicial institutions or
to the relevant bodies of international organizations of which Ukraine is a
member or participant (Article 55 of the Constitution of Ukraine).

Proclamation by the international treaties and constitutions the
everyone’s right to seek rights protection before international judicial
institutions or relevant international organizations does not indicate the
possibility of its unimpeded implementation. This right ensuring occurs by
the implementation of sophisticated legal complex—mechanisms that ensure
the rights and freedoms in general. Due to the international and legal
provision the everyone’s right to seek rights protection before international
judicial institutions or relevant international organizations becomes a
certainty. In this case, the right to appeal to international bodies for the
protection of the rights and freedoms if exhausted all available domestic
remedies, acts a component that within the abilities of a person to defend

one’s rights and freedoms characterizes the in-system relationship between

! Constitution of Ukraine adopted at the Fifth Session of the Verkhovna Rada of Ukraine on June 28, 1996
N2 254k/96-VR // Supreme Council of Ukraine. — 1996. — N2 30. — P.141.

2 Decision of the Constitutional Court of Ukraine in the case of the constitutional petition of 46 People's
Deputies of Ukraine concerning official interpretation of the terms «highest judicial body», «supreme
judicial body», «cassation» referred to in Articles 125, 129 of the Constitution of Ukraine, Kyiv. Case number
1 —1/2010 March 11, 2010 N¢ 8-rp/2010 // Official Bulletin of Ukraine. — 2010. — N2 21. — P. 31. — Section
882.
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international and national legal means in a single legal model—the
constitutional right to a legal protection®.

Judiciary reform of 2010 in Ukraine changed the judicial system, the
status of judges, judicial proceedings in Ukraine. In the system of courts of
general jurisdiction the high specialized courts act as courts of cassation for
civil and criminal, commercial and administrative matters. High specialized
courts are the High Specialized Court of Ukraine for Civil and Criminal Cases,
the Supreme Economic Court of Ukraine, the Supreme Administrative Court
of Ukraine (Article 31 of the Law Ukraine “On the Judicial System and Status
of Judges”™).

In Ukraine today there are two types of specialized courts—
administrative and economic ones. According subsystems such courts headed
by the Supreme Administrative Court of Ukraine and the Supreme Economic
Court of Ukraine. Constitution (Art.125) states that the high specialized
courts are “the highest judicial bodies of specialized courts”. Having regard
to the chosen research topic is relevant and appropriate.

General local and appellate courts that are considering civil, criminal
cases and cases on administrative offenses are not specialized courts.
Therefore according to the Constitution, the High Specialized Court of
Ukraine for Civil and Criminal cases as high specialized court cannot head a

subsystem of general courts—Ilocal and appeal. However, under the law, it

> bapanoBa C. I. KOHCTUTYIIMOHHOE IPaBO YeJIoBeKa M IpakJaHMHA HA MPaBOBYIO 3amMTYy: JuC. ... KaH[I.
topua. Hayk: 12.00.02 — KOHCTUTYIMOHHOE MpaBO; MyHUIMMNAJbHOe MpaBo / CBemiaHa [epmaHOBHa
bapanoBa. — Ekatepuu6ypr, 2004. — C. 23.
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has the authority to revise their decisions in cassation and is the highest
judicial authority in respect of these courts®.

Having regard to the chosen research topic is relevant and appropriate.

Some aspects of issue of the subject are reflected in the works of
domestic scientists, but these studies have been done before judicial reform
of 2010 in Ukraine. Comprehensive works on high specialized courts as a
domestic remedy, which require the exhaustion when everyone handling in
international judicial institutions and bodies of international organizations
do not exist after judicial reform of 2010.

The purpose of the article is to determine the place of the Supreme
Court of Ukraine in the system of domestic remedies which require the
exhaustion when everyone handling in international judicial institutions and
bodies of international organizations.

As a result of judicial reform in Ukraine in 2010, the Supreme Court
cannot decide the question for a case to trial, and individuals and legal
entities may not directly apply to him with complaints about the decisions of
the lower courts. In legal literature indicated that for such restriction is
specifically introduced new procedural Institute—permission by highly
specialized court to proceedings of the case in the Supreme Court. It implies
that the question as to the grounds for viewing by the Supreme Court the
court decision of cassation accepts, in other words, the Court of Cassation
whose decision is appealed. Herewith the Supreme Court has no right even

take into consideration appeal against refusal of admission case to trial.

4 Judicial Reform in Ukraine: current results and prospects for the next // Informational materials for the
expert discussion on «Judiciary reform in 2010: whether it brings justice in Ukraine up to European
standards?». — Kyiv, 2013. — P. 31.
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It is not only almost impossible to review this litigation and creates
conditions for abuse, but also undermines the generally recognized
principles of justice on which the matter is considered within a single
instance of this court jurisdiction. In addition, the approach followed by the
decision of “permission” (i.e., the possibility of considering) to the
proceedings on the application for review of a particular case by the Supreme
Court accepts not the Supreme Court, but that court, whose decision is
appealed, in contrary to the principle nemo esse debet judex in propria causa
(no one can be judge in his own case)®.

However, the Constitutional Court of Ukraine in its judgment of 11
March 2010 stated that the presence of two appeals courts to validate
specialized court decisions do not meet the principles of legal certainty.

As a result of judicial reform in 2010, the Supreme Court denied the
right to decide on the merits: it can only be fully or partially reverse the
decision of the high specialized court and remand the case for a new trial
before the same court. In legal literature stated that The Supreme Court's
right to make a new judgment on the merits of the case and give it only right
to cancel the decision of the court of cassation refer the case for a new trial
and increase the time spans®.

However, the Constitutional Court of Ukraine in its judgment of 11
March 2010 stated that the Court of Cassation implements its procedural
rights within any appeal only to verify the legal assessment of the case in the

decisions of courts of first instance and appellate courts. As the cassation

> Conclusion of Chief Scientific Expert Department of the Supreme Council of Ukraine of June 3, 2010 on the
Draft Law of Ukraine «On the Judicial System and Status of Judges» (registration number 6450 from 31.05.
2010). URL: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=37806 (accessed 27.02.2014).

¢ Romanyuk Ya. M. First Deputy Chairman of the Supreme Court of Ukraine, Chairman of the courts of
Ukraine // Bulletin of the Supreme Court of Ukraine. —-2013. — N2 2. — P.15.
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instance, the Supreme Court of Ukraine again, after the higher courts, review
the decisions of the courts, which cannot be justified in terms of ensuring the
right to a fair hearing within a reasonable time. In addition, the
Constitutional Court of Ukraine held that only once cassation and review of
the decisions may be lawful. The constitutional status of the Supreme Court
of Ukraine as the highest judicial body in the system of courts of general
jurisdiction does not allow lawmakers giving it powers of cassation against
decisions of high specialized courts, which implement the powers of
cassation.

According to Art. 38 of Law of Ukraine “On the Judicial System and
Status of Judges” the Supreme Court of Ukraine is the highest judicial body in
the system of courts of general jurisdiction. The Supreme Court of Ukraine:

1) considers cases of civil and criminal jurisdiction in cassation

order in accordance with procedural law.

2) analyses court statistics, studies and generalizes court
practice.
3) gives methodical assistance to courts of lower level in order to

let them in the same way implement norms of the Constitution and laws of
Ukraine in court practice on the basis of its generalization and analysis of
court statistics.

4) gives to specialized courts of lower level recommendative
clarifications concerning implementation issues of legislature as for cases of
corresponding court jurisdiction solution.

Such powers of the Supreme Court are the result of the elimination of
the domestic judicial proceedings the possibility of double appeal. Thus, in

the case «Ponomariov vs Ukraine» of 3 April 2008 the European Court of
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Human Rights said that one of the fundamental aspects of the rule of law is
the principle of legal certainty, which implies respect for the principle of res
judicata—the principle of finality of judgments. This principle states that
neither party is entitled to seek review of a final and binding judgment
merely because it aims to achieve a new hearing and its new solution’.

The Constitutional Court of Ukraine in its judgment of 11 March 2010
concluded that legitimate can only be a single cassation and review of the
decisions. The constitutional status of the Supreme Court of Ukraine as the
highest judicial body in the system of courts of general jurisdiction does not
allow the legislature giving it powers of cassation against decisions of high
specialized courts, which implement the powers of cassation. Considering
the possibility of establishing by lawmakers other forms to appeal of
decisions of general jurisdiction courts other than those set out in paragraph
8 of Article 129 of the Constitution of Ukraine as the principles of justice—
appellation and cassation appeal, the Constitutional Court of Ukraine has
concluded that its content is a constitutional provision does not contain an
exhaustive list of forms of appeal against decisions of courts of general
jurisdiction.

The above analysis allows to reach such conclusions:

1. The constitutional status of the Supreme Court of Ukraine
does not provide by the legislator the powers of the Court of cassation
concerning decisions of high specialized courts, which implement the powers

of cassation.

"Judgment of the European Court of Human Rights in the case «Ponomariov vs Ukraine», April 3, 2008. URL:
http://hudoc.echr.coe.int /sites/eng/(accessed 27.02.2014).
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2. The Supreme Court of Ukraine does not court of cassation for
civil and criminal, commercial and administrative matters.

3. Domestic remedies that require exhaustion in Ukraine when
everyone handling in international judicial institutions or to the relevant
bodies of international organizations are not the Supreme Court of Ukraine
as courts of cassation for civil and criminal, commercial and administrative
matters. High specialized courts are the High Specialized Court of Ukraine for
Civil and Criminal Cases, the Supreme Economic Court of Ukraine, the

Supreme Administrative Court of Ukraine.
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NMPEKPALLEHUE NMPOU3BOACTBA MO YIroJIOBHOMY AEJY MNPU
HEOOCTATKE OOKA3ATEJIbCTB
MO 3AKOHOOATEJIbCTBY LUBEMLLAPUUA

AHapeac [oHau’, Capa Camepc’

AnHoOTanmusi. B cratbe peuyb uIOET O CTpaTeruy IIBeMIapCKOro
3aKOHOJAaTe/sI B OTHOLIEHMM KOMIIEHCAlMM HeJOCTaTOUYHbIX BO3MOXXHOCTEM
OpraHoOB VYrOJIOBHOTO mpecienoBaHus. Ilpouegypbl VyIIPOIIEHHOTO U
COKpAallleHHOTO IIPOM3BOJICTBA II03BOJISIIOT C3KOHOMMTB PeCcypChbl; OHU
OCYIIECTBJISIIOTCSI, KaK IpaBUIO, HAa OCHOBe IIpM3HAHMS OOBMHSIEMOTO. B
TAaKOTO poja Jejax o0cob0 BakHO obecrieunTh COOIOJEHMe IpaB
00BMHSIEMOr'0, TapaHTUPOBaHHbIX KoHcTUTylMel, 3aKoHOM M KoHBeHIIMel
1950 r. B aoTux YyQIOBMSIX TIpOlleCcC MOO/DKEH ObITh IIPUCIIOCOOJIEH K

00CTOSITeIbCTBAM YI'OJIOBHOTO IIpecC/ie JOBaHNA.

KinroueBsie cj10Ba: BO3MOKHOCTU YI'OJIOBHOTO IIponecca; YIIpOIIEHHOE
CyagoIipomn3BOACTBO,; COKpalleHHOe CyagoIipomn3BOACTBO,; OTKa3 OT
KOHCTUTYIHMOHHO M KOHBE€HILUVMOHHO TdapdHTHMPOBAHHBIX IIpaB, IIPM3HAHME

BUHDBI.

*

IMpodeccop, 3aBemyronmii Kadeopoit YroJoBHOrO IIpaBa M Ipolecca IOPUANYECKOTo (akyibTeTa
Yuusepcurera Liopuxa.
* IIpoeccop-accuCTEHT YIOIOBHOIO IpaBa 1 IIpoliecca Ipuauueckoro ¢akyibrera Yuusepcutera Lopuxa.
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CONCLUDING CRIMINAL PROCEEDINGS IN THE ABSENCE OF
AN ASSESSMENT OF THE EVIDENCE IN SWISS
CRIMINAL PROCEDURE LAW

Andreas Donatsch®, Sarah Summers’

Abstract. This article concerns the Swiss legislature’s strategies for
compensating for the inadequate resources allocated to the criminal
prosecution authorities. The criminal punishment order proceedings and
abridged proceedings allow for resources to be saved, precisely because they
are, as a general rule, based on the accused person’s confession and because
in such proceedings the accused person waives the rights guaranteed by the
Constitution and the ECHR. In such circumstances it is essential to consider
the circumstances both in which the confession was made and in which the

resort to such proceedings is acceptable.

Keywords: resources of the criminal prosecution authorities; ordinary
criminal proceedings; summary punishment order proceedings; abridged
proceedings; waiver of the rights guaranteed by the Constitution and the

ECHR; confessions.

BeedeHue
B TeueHMe MHOIMX JIET pacliMpeHMe MaTepuajbHOrO0 YIrOJIOBHOTO

I[IpaBa pacCMaTpUBaJIOChb KdK COOTBETCTBYIOIIEE CpPEOACTBO peEIIeHNd

* Full-time professor («Ordinarius») for criminal law and criminal procedure at the University of Zurich
School of Law

* Full-time professor («Assistenzprofessorin») for criminal law and criminal procedure at the University of
Zurich School of Law
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pa3IMuUHbIX COIMaJIbHBIX MpobsieM. B To ke Bpems 3aKoHOZATeNI0 He
yIan0Ch, HECMOTPS Ha MHOIOYMCJIEeHHbIe IOINpPaBKM B YrOJOBHOE IIPaBo,
oIpenejuTb, BCe JIM YrOJOBHbIE MPeCTYIUIeHMS, KOTOpble B HacCTosllee
BpeMsI 3aKpelieHbl B 3aKOHe, Ha CaMOM Jlejie HeooxoauMbl. Bce aTo npuBeso
K TIOCTOSSHHOMY M HENpPEepbIBHOMY VYBEJIMYEHMIO KOJIMYeCcTBa HOPM
MaTepuaJbHOTO YTrOJOBHOTO mpaBa. TpeboBaHMe MCIIOJHMMOCTM 3aKOHa
(HOpM MaTepuajbHOTO MpaBa) MpPUBEJIO0 K HeOOXOAMMOCTU YyBeIUueHMUs
KOMIIETEHLIMM TIPAaBOOXPAHUTENbHBIX yupexaeHuii. OgHako, BO3SMOKHOCTH
OpraHOB  YTOJIOBHOTO  MpecjefoBaHMs  ObUIM  yBeJMUYeHbl  JIUIIb
HEe3HAuUTeJIbHO. JTO, B CBOK Ouepelb, O3HAuaeT, UYTO CYIIEeCTBYIOLIMe
CpefcTBa ¥ OLIEHKM TMPECTYIHOTO I[OBeJleHNsI B OOBIYHOM YIrOJIOBHOM
TrpoLiecce ABJISAIOTCI HeOCTATOUHBIMUA.

Ba)xHO OTMeTUTb, 4YTO CYIIeCTBYeT YeTKas TeHIEeHIMUSI B paMKax
OOBIYHOTO pacciieloBaHMsI MO0 00beMy J0Ka3aTeabCTB, KOTOpbIe AOJIKHBI
ObITb TPUHSITHI B XOAe [OCyAeOHOro pasbupaTesibCTBa, IpeAcTaBjIeHbl
TOMLMen ¥ TPOKYypaTypoM, M Ha KOTOPBIX CYI, OCHOBBIBAETCS MIpuU
BbIHECEHUY CBOEro IPUroBopa.

Kak cnefcTBue 3TOro, Cyq (3a MCKIUYEHMEM AO0Ipoca OOBUHSIEMOTO)
JIMIIb KOCBEHHO MOXeT UCC/IeL0BaTh L0Ka3aTeabCTBA. TOMBKO B TeX CIyvyasix,
KOILa HeIoCpeNCTBEHHOe MCC/IeJoBaHMe [0Ka3aTe/lbCTB  CUYUTAETCS
MPUHLIMIINMATIBHO HeOOXOAMMBbIM [Jis1 BbIHECEHMSI TMPUroBOpa, IJis Cyna
aBasieTcsl Heob6xomuMbIM (. 3 cT. 343 VIIK IIBeiimapun'). KocBeHHbI
XapakTep CygeOHOTO pa3buparesbCTBa B IepBOV MHCTAHIUM MPUBOIUT K
ObICTpOMY pa3bupaTeNbCTBY, OCHOBAHHOMY Ha JOCTYIIHbIX MaTepuasax,

KOTOpbI€ O0OJIDKHBI 3(1)(1)€KTI/IBHO MCITIOJIb30BAaTbCA.

! Schweizerische Strafprozessordnung (Strafprozessordnung, StPO) vom 5. Oktober 2007, in Kraft getreten
am 1.1.2011, SR 312.0.
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Pa3BuBalomascsl mMporacTb MeXKIy MMeIOUMMMCSI U HeoOXOaMMbIMM
BO3MOKHOCTSIMM  OPraHOB  CJeACTBUSI M IIPOKypaTypbl  IpuBeja
3aKOHOJIATe/Ns K PacCMOTPEHMIO MaJbHEeNIMX ITyTeil obecrieueHus TOrO,
yTOObI MMeIOIIMecsl CpeacTBa MCIOJb30BAJMCh JIYUIIMM U Oojee
spdekTuBHBIM ob6pasom. IlepBoit  pa3pabOTKOII CTaJi0O  BBeIEHUE
IIPOM3BOJICTB «B IIOPSIIKE IMPUKA3ZHOTO IMpou3BOACTBa» (Strafbefehl), o6bem
KOTOPOTO IIOCTOSIHHO paciiupsieTcsi. Berymiaenne B cuiny YIIK mepBoro
guBapsg 2011 roma Takke IMpuBesO K BHEAPEHUIO MPOLEenyp VIIPOIIeHHOTO
Npou3BojicTBa (abgekiirztes Verfahren).

[TpenmnmochblIKO 000MX BUIOB IPOM3BOACTB SIB/SIETCS, KaK IIPaBUJIO,
IIpU3HaHMEe BUHBI CO CTOPOHbBI 00BUHSIeMOoro. TakuM o6pasoM, IIpu3HaHue (B
pes3yybTaTe YaCTOThI €ro MCII0Jb30BaHMSI IIPU pa3byMpaTe/ibCTBax) B3SIJI0 Ha
cebs1 1eHTpaJbHOE 3HAueHMe B YroJOBHOM IIpoliecce, KaK 3TO ObLIO U
paHbliIe.

B HacTosinee Bpems 6osee 80% Bcex YroJloBHBIX pa3dupaTesbCTB B
IlIBeitapun, B TOM yucie MeJIKUX TIpaBOHAPYIIEeHUA,
(Ubertretungsstrafverfahren), Kotopble He 6blaM npekpaineHs! (Einstellung),
ObIM 3aK/IIOUEeHbl B pe3yabTaTe IPU3HAHMS BMHBI WJIM COTJacus C
o6BMHeHMeM. IIpUroBop Ha OCHOBE OOBMHUTEIBHOI'O 3aK/IIOUYEHUSI B paMKax
OOBIYHOT'O YTOJIOBHOI'O MPOM3BOJICTBA ObLT BhIHECEH B pe3y/bTaTe, MeHee
yeM 20 % OCTaBIIMXCSI YTOJTOBHBIX eI

Ecnu  OGONBIIMHCTBO YrOJOBHBIX e/l 3aBepliaeTcss Ha OCHOBE
TIPU3HAHUS OOBMHSIEMBIX, Ba)KHO o6ecIieunTh cobmoneHne

COOTBETCTBYIOIIMX KOHCTUTYIIMOHHBIX IIpdB M Te€X, KOTOPbIE€ BbLITEKAIOT M3

2 DONATSCH ANDREAS, KOUTSOGIANNAKIS VASSILIOS. Das Gestdndnis im Strafbefehls- sowie im abgekiirzten
Verfahren // Kriminologie, Kriminalpolitik und Strafrecht aus internationaler Perspektive, Festschrift fiir
Martin Killias, herausgegeben von A. Kuhn u.a. Bern 2013, S. 960 f.
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EBpomeiickoii KOHBEHIIMM O 3alllMTe IIpaB 4YeJ0BeKa M OCHOBHBIX CBOOO/I
1950 r. (manee KouBenuus 1950 r.). Heob6xoaumMo rapaHTUpPOBATb, 4YTO
OCHOBAHMSI II0J03peBaTh OOBMHSIEMOIO B COBEPIIEHMU IPECTYIIEHUS
ITOATBEPKIAIOTCST TOKas3aTeJbCTBaMM. [IJiT BOCCTAaHOBJIEHMS IIPABOIIOPSIIKA,
HapYIIEHHOTO IPEeCTyIUVIEHMEM, BaXXHO, YTOObI yYaCTHMKAM YTIOJIOBHOIO
CYIOOIIPOM3BOJICTBA ObUIM IIPEIOCTAaBJIEHbI AOCTATOUHBIE BO3MOXKHOCTU [IJISI
yJacTus B CygeOHOM pa3bupaTesibCTBe MPY 0OCYKIEeHNS IIPONU30IIeIIIero u

MIPUHSTUS peLlIeHNUsT CYIOM.

Cpastenue  «00blUHO20»  CY0ONpou3soo0cmea ¢  YNPOUWEHHbIM U
COKPAWeHHbIM NPOU3800CMBOM

1. O630p Haubosiee 8aXHBIX ACNEKMO8 00bIUHO20 CY0ONnpou3800Ccmaea
N0 y20/108HbIM 0€/1aM 8 WEEeLiapcKom npase

B 0OBIYHOM YTOJIOBHOM IIpOLiecce IMOJUIMSA® M OpPTaHbl IPOKYPATYPHI
HEeCyT OTBETCTBEHHOCTb 3a IIpOBeJleHMe paccjielOBaHMSI U BbISCHEHUS
COOTBETCTBYIOIIMX (DAKTOB M OOCTOSTENbCTB Mo geay (m. 2 cr. 6 VIIK
[lIBejiiapun). 3TO, B CBOK oOuepelb, BKIKOYAeT B CeOS OILIEHKY
I0Ka3aTeJbCTB, KOTOpPble MOAIEPKMBAKT WAM IOAPBIBAIOT HAAEXXHOCTb
MIpU3HaHMUS cBoeil BMHbI 00BMHsIeMbIM (cT. 160 YIIK). CiiegcTBeHHbIE OpraHbl
06s13aHbI COB/II0IATH ITpaBa OOBMHSIEMOrO, U3JI0KeHHbIMM B KOHCTUTYLMN?* 1
VIIK Ilsesinapuyu, KouBenumy 1950 r.° m B MeXOYHApOJHOM IIAKTE O

TPAKIAHCKUX M MOJUTHMYECKMUX TpaBax®. OHM BKIIOYAIOT B cebs MpaBO Ha

3 Cm.: Bupiokos I1. H. IMomums [IBesitnapun // EBpasuiickuit opuayaeckuii skypHai. 2011, N2 9. C. 136-140.
4 Bundesverfassung der Schweizerischen Eidgenossenschaft, vom 18. April 1999, SR 101.

> Konvention zum Schutze der Menschenrechte und Grundfreiheiten, abgeschlossen in Rom am 4.
November 1950, in Kraft getreten fiir die Schweiz am 28. November 1974, SR 0.101.

¢ Internationaler Pakt iiber biirgerliche und politische Rechte, abgeschlossen in New York am 16. Dezember
1966, in Kraft getreten fiir die Schweiz am 18. September 1992, SR 0.103.2.
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obpaieHye TyMaHHbBIM 00pa3oM, HpaBO ObITh YC/IBIIIAHHBIM, IIPaBO Ha
agBoOKaTa, IMPEe3yMIIIMI0 HEBMHOBHOCTM W IIpaBO OOBMHSEMOIO He
CBUIETEIbCTBOBATDH MPOTUB ceOsl. ClieCTBEHHbIE MaTepyajbl JO/DKHbI ObITh
OTKPBITBIMM, a CYyI OTBedaeT 3a He3aBUCMMOEe U OeCHpUCTPaCTHOE
IIPOM3BOICTBO 110 YyTOJI0BHOMY Aeiry. Cyn olleHMBaeT J0Ka3aTeIbCTBa (B TOM
yycjie Mpy NPU3HAHUM BUHBI TTOACYAMMBIM) B COOTBETCTBUM C HPUHIIUIIOM
CBOOO/IbI OILIEHKM JOKAa3aTeabCTB. B COOTBETCTBUM C MPUHIIUIIOM O TOM, YTO
OpeMsl [OKasbIBaHMs JIEKUT Ha OpraHax TrOCyZapCTBEHHONM BJIACTU U C
3aIlpeTOM Ha IIPOM3BOJIbHYIO OLIEHKY JI0Ka3aTebCTB, CyH 00s13aH, B CJIyyae,
€CIM  OCTAalOTCS COMHEHMSI, MHTEpPIIPETMPOBATh OOCTOSTE/NbCTBA TaKUM
obpa3oM, KOTOpble  SBJSIOTCI  Haubojee  OJArONPUSITHBIMM  JIJiS

0OBMHSIEMOTO.

2. OmauuumenvHsle Xapakmepucmuku npouszeoocmea 8 nopsidke
NpuKasa 8 CpasHeHuUU ¢ «00bIUHbIM» NPOU3B0OCBOM

[Ipou3BOACTBO B TMOPSIIKE TMpMUKaza IpeacTaBiaseT cob0it Tum
VIIPOIIIEHHOTO IIPOM3BOACTBA, KOIJa OOBMHSEMBbII JIMOO CO3HAJACI B
COBEpIIEHMM YIOJIOBHOTO TIPeCcTyIJIeHusl, JuMb60 B KOTOpoM (PakThl U
00CTOSITENIbCTBA JeJia OIpeAe/ieHbl IOCTAaTOUHO sICHO. B cooTBeTcTBUM ¢ YIIK
OOBMHSIEMBIII OO/DKEH OBITh MOMIpPOIIeH 00 00CTOSTE/NbCTBAX COBEPIIEHMUS
IpecTyIuieHusT U o (akrax II0 paccMaTPUBAEMOMY YrOJOBHOMY Jeiy’;

OOHAKO MHOT A B 3TOM HET H€O6XO,U,I/IMOCTI/I8.

" Bupiokos I1. H. YronoBHasi OTBETCTBEHHOCTb MIBEMIIAPCKUX HOKHOCTHBIX JIUI] 38 aKThl KOPPYIUMK //
EBpasuiickuit opuamuueckuit sxypHai. 2013. N2 5. C. 81-85.

8 Cm., Hanpumep: EGMR (Europdischer Gerichtshof fiir Menschenrechte) vom 27.2.1980, Deweer c. Belgium,
application no. 6903/75, Ziff. 49; EGMR vom 21. Februar 1984, Fall Oztiirk c. Germany, application no.
8544/79, Ziff. 56; vgl. auch BGE (Entscheid des schweizerischen Bundesgerichts) 114 Ia 150 f.
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[Tpon3BOACTBO B IOpsAKe MpMKasa IIPUMEHMMO TOJbKO B OTHOILLIEHUM
HETSDKKUX OesHMUi (HakaszaHue — miTpadbl, JeHexkHbie HITpadbl B pasMepe
no 180 ormaumMBaeMbIX AHEi, oOIlecTBeHHbIe paboThl g0 720 yacoB, MIn
JUIIeHNe CBOOOAbI Ha CPOK IO IIECTH MeCSIIEB).

OKoHYaTebHbIe CAHKILMM OOBSIBJASIOTCS OpraHaMM IIPOKYypaTypbl B
HeImyo/simuyHoM pa3oupatenbcTBe (M. 3 (d) cr. 69 VIIK) mocpencTBoM Tak
Ha3bIBaeMOro «mpukasa». [I0CKOJIbKY MPOKYpPOp He SBJSeTCS CyIabei U, Kak
C/IeICTBME, UTO pas3jiMuyHble MMHMMAJbHbIE CTAaHIAPTbI, M3JIOKEHHbIE B
Koncturyuun u KouBenuum 1950 r., He rapaHTUPYIOTCSI, TTPOU3BOJICTBO B
TopsiAKe MpuKasa cuuTaeTcss cCoBMmecTuMbIM ¢ KoHcTtutyimei, KoHBeH1 e
1960 u Ilaktom 1966 1. (mpaBO OBITH CYAMMBIM HE3aBUCUMBIM U
6ecIpuCTPacTHbIM CyIOM, MyOJMUHOCTD pa30MpaTe/bCTBa U T.JI.) TOJIbKO Ha
OCHOBAHMM TOr0o, UYTO OOBUHSEMBI/i COIJIACHMJICSI Ha IIPOM3BOJICTBO,
OCYIIeCTBJISIEMOE MTOA0OHBIM 0OPa30OM.

B pasnunuHbix peuieHusix EBpomeickoro cyza IO mpaBaM 4YeOBeKa
CBSI3AHHBIX C 9TUM TUIIOM MPOU3BOACTBA, OOBIYHO CCHIJIAIOTCSI HA COTJIacue,
OOCTUTHYTOE B CONYTCTBYIOUIMX TMpPOU3BOACTBax. OHO, B CYIIHOCTH,
03HAYalOT OTKa3 OT IIpaBa Ha cyaebOHOoe pa30MpaTe/NbCTBO B OTHOIIEHUU
MeJIKMX IpaBoHapyuieHuii. OOBUMHSIEMbI II0 CYIIECTBY OTKa3bIBAeTCSI OT
IpaBa Ha 0ObIUHOE Cy/eO6HOe pa3bupaTeabCTBO HA OCHOBAHUM TOTO, YTO OH
WIX OHA pellaeT He OCIapMBaTh IPMUKA3 O Haka3daHuu. IIpu OoTCyTCTBUM
anessIuM, TakumM oOpa3oM, IpuKas MpuHUMaeT GopMy OKOHUYATETbLHOTO
IOpUANYecKM 00s13aTe/IbHOTO pellleHusi. B ciayuae, ecim OOBMHSIEMBII He
CorJIaceH C MPMKa30M O HaKa3aHMM, OH WJIM OHA AOJIKHBI COOOIINUTH 00 9TOM
pelileHUM B IIPOKYypaTypy; B 3TOM Cjaydyae HeT 00SI3aHHOCTU OObSICHEHUS

npuunuH TMomobHoro pemneHust (Einsprache). CriencTBMeM 3TOTO SIBSETCS
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MIPOU3BOJICTBO I10 YTOJIOBHOMY JeJIy B 00bIYHOM mopsiake (cT. 352 u ap. YIIK
IIBeitapun)’.

B omimumMe OT «O0OBIYHOrO» pasbupaTenbcTBA B Caydyae C
MPOU3BOJICTBOM B <«IIPUMKAa3HOM» IOPSAKE IMPABO Ha OTKPbITOE CynebHOoe
pasbupareabCTBO, MPaBO Ha paccieloBaHMe CTOPOHOV OOBMHEHMSI BCeEX
00CTOSITEJILCTB IO Jeay (B TOM UMCIe PacCMOTPEHMS HaJaeXHOCTU
MpU3HAHMS BUHBI OOBMHSIEMBIM) M  J1OKa3aTejJbCTBA  COBEpPIIEHMUS
npectymaeHust (ct. 5 u 10 YIIK), u apyrue mpaBa, KOTOpble BBITEKAIOT M3
TpaBa Ha «CIpaBeJIMBOe CyJle6HOe pa30MpaTe/ibCTBO» He rapaHTMPOBAHBI.

BbiHeceHMe MpuKasa, BKIOUYAs BOIIPOC O BMHOBHOCTM, He CBSI3aHO C
OeCTBMEM CyAbM B IIpaBe TOCynapCTBa, OENCTBYIOIIEr0o B CUIYy CBOEro
cyBepenureta (iure imperii). Tem He MeHee, JIETUTMMHOCTb IIpMKasa,
KOTOPBIN CUUTAETCSI paBHBIM IIPUTOBOPY CyAa, SIBASETCS MpeayCMOTpPeHHas B
3aKOHE BO3MOXHOCTb O HOCTVDKEHUM COTJIacus MeXIy OOBMHSIEMBIM U
00BMHEHMEM. IJTO YperyjuMpoBaHMe TaKKe BbIpakaeTcsd B TOM, UTO
OOBMHSIEMBII He BOCII0JIb30BaJICSI BO3MOXKHOCTBIO 00ykKaloBaHMS TpuKasa. B
5TOM CMbIC/ie, OOBMHSIEMbI/I OTKa3bIBaeTCsl OT IIpaBa Ha CIIpaBeMBOe
CYIOMNpPOM3BOJICTBO, IIPOBEIEHHOE B COOTBETCTBUM C TpPeOOBaAHUSIMU
KoHCTUTYLIMM M MMHUMMAaJIbHBIX IpaB, 3aKkpenaeHHbIX B KouBeH1uu u I[Takre.

OTkaspiBasiCh OT OOKa/JioOBaHMSI MpuUKaza O JIUCHUIUIMHAPHOM
B3bICKaHUM, OOBMHSIEMbII OTKa3bIBAE€TCS M OT BAXXKHBIX KOHCTUTYIMOHHBIX
MpaB U TIIpaB, BbITeKawIMx U3 KoHBeHIMM, BakHO, UYTOOBI cama
OEeMCTBUTEIbHOCTh OTKa3a IIofJjexkajia CTPOromMy KOHTpPOJaW. B 1mepByilo

ouepenb, BaXXHO, YTOOBI OTKa3 ObLI caeyiaH CHOCO6OM, COBMeCTMMbIM C

9 CM.: SCHWARZENEGGER CHRISTIAN // Kommentar zur Schweizerischen Strafprozessordenung (StPO), hrsg.
von A. Donatsch u.a., Ziirich 2010, Art. 352 ff.; RIKLIN FRaANZ // Basler Kommentar zur Schweizerischen
Strafprozessordnung, Jugendstrafprozessordnung, hrsg. von M. A. Niggli u.a., Basel. 2010, Art. 352 ff.
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MIpUHLUIIOM cripaBeiMBoCTH (CT. 3 YIIK, . 1 cT. 29 KoHnctutyunun, n. 1 cT. 6
KouBeHuuu u 1. 1 ct. 14 [1akra).

OTkas [Oo/mkeH ObIThb OJHO3HAauHbIM!®. DTO 1mpexrojaraer, 4To
OOBMHSIEMBIII OCO3HAET KaK COOTBETCTBYIOIIME (akThl M OOCTOSTE/NbCTBA
IIpaBOHApYIIEeHMs, TaK M IIPaBOBble MOCAeACTBMS oTKasza'l. Ilo KpaiiHeii
Mepe, OOBMHSIEMBIN TO/KEH ObITh MPOMHGOPMUPOBAH O MPECTYIUIEHUM, B
KOTOpPOM OH 00BMHSIeTcs. OH MO/KEH MMETh BO3MOXKHOCTDH JIMOO IIPUHSITH
MIPOMU3BOJICTBO B IOpSIAKE MpUKasa, MO0 OCIIOPUTh €ro M MPOCUTh IIPOBECTH
00bIUHOE TPOU3BOACTBO. OOBMHSIEMBIN TaKKe MOJKeH ObITh OCBEIOMJIEH,
YTO IIpUKa3 OymeT uMeTb IIpeloauliMalbHble IIOCAeACTBUS B JII0OOM
MOC/IeIYIONEM YTOJIOBHOM MpOM3BojacTBe. Eciay 06GBUMHSIEMbIN BCIeICTBUE
VHTeJIJIEKTYaJIbHBIX, IMHTBUCTUUECKUX WIU APYIUX IIPUUNH HE B COCTOSTHUM
TIOHATh CYTh U MOCJAeACTBUS TpuUKasa U, CjaefoBaTe/IbHO, He B COCTOSIHUM
OCIIOpUTH IIPUKa3, OTKA3 He MOKeT ObITh IMPM3HAH 3aKOHHbIM. HapylieHne
3TUX TIPABWJI MOXET IPUBECTU K OTMeHe TpuKkasa. HakoHell, 0TKa3 OT IpaBa
Ha 00kajloBaHMe IMpuKas3a 0ymeT MMeTh CMUJTy TOJIbKO B TOM CJIydae, eCjy 3TO

ObLIO ClleJIaHO AOGPOBOJIBHO, TIPY OTCYTCTBUM IPUHYKIEHMUS UM YTPO3bI'2.

Ocobble xapakmepucmuku YnpouleHHo20 npou3sodcmea 8 CpasHeHuu c
00bIUHBIM NPOU3BOICMBOM

B ympoieHHOM IpOu3BOJICTBE OOBMHSIEMBIN ITOJAeT XOJAaTaiiCTBO B
IIPOKYypaTypy O COIJlaCMM Ha  TEeperoBopbl II0  ONpedeeHUI0

COOTBETCTBYIOIIUX 00CTOSITEeIbCTB I10 oeny " orpeneJaeHnIo

10 EGMR vom 10.2.1983, Albert and Le Compte c. Belgium, application no. 7299/75, Ziff. 35; EGMR vom
23.5.1991, Oberschlick c. Austria, application no. 11662/85, Ziff. 51; EGMR vom 25.2.1992, Pfeifer and
Plankl, application no. 10802/84, Ziff. 37 f.

1 Cm.: EGMR vom 16.12.1992, Hennings c. Germany, application no. 12129/86, Ziff. 26.

12EGMR Deweer (Fn. 9), Ziff. 49 ff.; EGMR Albert and Le Compte (Fn. 11), Ziff. 35.
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COOTBETCTBYIOIIEl caHKuuu. I[Ipu ycaoBuUM TOro, 4YTO OOBMHSIEMBIN U
MpOKypaTypa AOCTUIIM COTJIAIleHMs] B JaHHOM OTHOIIEHMM, OOBMHSIEMBIi
IIPU3HAETCS B COBEpIIeHUM YrOJOBHOrO IIpecTyrieHusi. Ha ocHoBaHUM
corjamieHusi, OOBMHEHMe HaIllpaB/sieT pes3yJabTaT IIEPeroBOpoB B BUE
OOBMHUTE/JIbHOTO 3aK/IIOUeHMsS B CyJ M CCbhUIAaeTCsl Ha IpU3HaHME BUHBI
06BMHSIEMBIM. MaKcuMabHOE HaKa3aHMe, KOTOpOe MOKeT ObITh Ha3HAUEeHO
B paMKax TaKOTro CyAOIpOM3BOACTBA, — JIMIIIeHME CBOOOIbI Ha CPOK A0 IMSITU
net. Cyo He BIpaBe [aBaTh OLIEHKY JOKasaTeJbCTBaM II0 Heny. Ero posb
OTPAaHMYMBAETCS JIMIIb YCTAHOBJIEHMEM C/IEOYIONINX OOCTOSITEBbCTB: OBLIO
AU TpU3HAHME JOOpOBOJIBHBIM; OBUIO JIM MpU3HAHMUE CHeJaHO B
COOTBETCTBUM C MMEIOIIMMICS JOoKasaTeabCTBAaMM UM (paKkTaMy; MOXXHO JIU
CUMTaTh IpeJokeHHOe OOBMHEHMEeM HaKa3zaHue IenecoobpasHbiM. Cyn
IIPYMHMMAET YCTAHOBJIEHHOE VIrOJIOBHOE T[IpeCcTyIlJleHMe WU HaKa3aHue,
yKa3aHHOe B OOBMHMTEJIbLHOM 3aK/JHUEeHMM B KadeCTBE OCHOBBI MJIf
npurosopa (ct. 358 u ap. VIIK)®3.

WHbIMM C/TOBaMM, OCHOBO JIJISl CIIpaBeIIMBOrO CydeOHOro pelieHus B
VIIPOIIEHHOM IIPOM3BOJICTBE He SIBJSETCSI OOBIYHBIN IpOIlecc, B XOJe
KOTOpPOro ompejesseTcs AoKa3aTe/JbCTBEHHast 0a3a Ojs1 BMHOBHOCTU WM
HEBMHOBHOCTM 06BuHsSIemoro. Cya BbBIHOCUT IIPUTOBOP He Ha OCHOBE
MCCIedOBaHHbIX IIOKa3aTeybCTB, MOATBEPXK A0 UX YrOJIOBHOE
TIpecTyIlJIeH)e, a, TJIaBHbIM 00pa30M, Ha OCHOBE MPpMU3HAHMSI 0OBMHSIEMOTO.

YUUTHIBAIOTCS TOJIBKO CJIeYIOIIie OOCTOSITENbCTBA: a) MPU3HAJCS JIU
OOBMHSIEMBIII HA caMOM feJie; 6) oTBeuaeT JiM ero Ipu3HaHue MMeIolIMMCS

JOKa3aTeJIbCTBaM, d)aKTaM 1N TII0OKa3aHUAM CBI/I,U,@T@JIQVI, KOTOpbI€ 4YacCTO

13 CM.: SCHWARZENEGGER CHRISTIAN, in: Kommentar (Fn. 10), Art. 358 ff.; GREINER GEORGES/JAGGI IRMA, in:
Basler Kommentar (Fn. 10), Art. 358 ff.
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SIBJISIOTCS ~ HEJOCTaTOYHBIMM, OCOOEHHO B  Hayajge  CyZebHOro
pa3buMpaTeabCTBa, C TeM, YTOOBI BBIHECTY CIIPaBeIIUBBIN IIPUTOBOP.

VIIpolIeHHOe TPOM3BOACTBO MOKET IPeInoJiaraTbCsl Kak COBMECTMMOE
¢ mnonoxeHusimu  KoHctutyuumm u Hopmamu  KoHBeHIMM, ecin
IO pa3syMeBaeTCs, YTO OOBMHSIEMbI/I Ha 3aKOHHBIX OCHOBAHMSIX OTKa3aJICs
OT CBOEro IlpaBa Ha OIpejejeHMe IIPUroBopa CyAOM M APYrux IIpaBa,
IIpMMEeHMMble B KOHTEKCTe CTaHIAPTHOIO CyaeGHOro pasbuparenbcTBal‘,
JTO O3HAYaeT, YTO CTPYKTypa YIPOIIEHHOIO IPOMU3BOJCTBA B OTHOIIEHUU
OCHOBHBIX IIpaB MOJDKHA, IO CYTH, OBITh Takoi Xe, KaK UM B cClydae C
IIPOU3BO/ICTBOM B IIOPSZKe IpuKasal’.

Ec/i TIpenIiosioskuTh, UTO TaKOi OTKa3 AECTBUTENIEH, HYKHO ObITh
yOesKIeHHBIM, UTO OOBMHSIEMBIN CIeIal CBOe pelleHye Py OCO3HAHUM BCeX

IOCJeICTBUM U ,U,O6pOBOJIbHO.

«3a» u «<npomue» nposedeHus: Npou3soocmad 8 nopsioke QUCYUNJIUHAPHO20
83bICKAHUS U YNPOWEHHO020 npou3eodcmea

a) Hnmepecwl 008UHSEMbIX

Kak mpaBwio, OOBMHSIEMbIN [ejaeT IpU3HAHME, UTO OH COBEPIIMI
MIPeCTYIJIEHME U COKalleeT O COAesIHHOM. BIiojiHe BO3MOXHO, UTO, HECMOTPSI
Ha OTCYTCTBME KaKUX-a100 MPpMU3HAKOB pacKasHus, IpMU3HaHue OymeT MMeThb
3ddeKT yckopeHMs pasdupareabCcTBa. BO3MOKHOCTb IIPU3HATBHCS TaKkKe
MOXKET CUYMUTaTbCSd BBITOJHONM, ecaM OOBMHSIEMBIV IIOJIaraeT, uYToO
IOKa3aTe/IbCTBA BMHBI TAKOBBI, YTO OOBMHUTEJIbHBIN IIPUTOBOP BEPOSITEH, U

€CTb pa3yMHbIe OCHOBaHMA I10JIaraTb, YTO pdaCKasgdHMe MOXET OBITH

4 Cm.: ZIMMERLIN SVEN, Der Verzicht des Beschuldigten auf Verfahrensrechte im Strafprozess, zugleich ein
Beitrag zum Grundrechtsverzicht, Ziircher Studien zum Verfahrensrecht, Bd. 56, Ziirich 2008, N 702.

1> DONATSCH ANDREAS/FREI MIRJAM. Die Priifungspflichten des Gerichts beim abgekiirzten Verfahren //
Toujours agité — jamais abattu. Festschrift fiir Hans Wiprachtiger, hrsg. von M. Heer u.a., Basel 2011, 75 f.
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pacCMOTpeHO B KauecTBe cmsryamwilero ¢akropa Ha CTaauM BbIHECEHUS
npurosopa (1. d ct. 48 VIIK)!.

OJHaKo CYIIeCTBYIOT c/lydal, B KOTOPbIX 0OpalieHe K TpOu3BOJCTBY B
TOpsiike  TpuKasa WIM  YIPOIIEHHOMY  MPOU3BOIACTBY  SIBJISIETCS
npo6ieMHbIM. Hampumep, O0OBMHSIEMBI/i ITOjaraeT, uTo, €CJAU OH
MIpU3HAETCsI, TO OOBMHEHME He IIpeAlpuMeT NaJbHEeMIINX CJIedCTBEHHbBIX
OEeVCTBUM U, ClefoBaTe/IbHO, He BBISIBUT [OOMNOJHUTEJIbHOM MPEeCTYITHOM
nesTesbHOCTU. IIpyu TakMx OOCTOSITENbCTBAX CHelMa/ibHble MPOM3BOACTBA
MO3BOJISIOT OOBMHSIEMOMY IIOJYyUUTh HEOOOCHOBaHHOe IMpeumyinecTBo. C
IOPYTroil CTOPOHBI, OOBMHSIEMbII MOKET COTJIACUThCSI C IIpeabsSBIeHHbIMU
0OBMHEHUSIMM, C TeM, UTOObl pa30upaTesbCTBO IIPOBOAMUIOCH OBICTPO;
00BIUHOE TTPOU3BOACTBO MOKET 3aTSIHYTbCS. ECiM 00BMHSIEMbIN TTpU3HAETCS
10 JOAHHBIM TIpUYMHAM [JjIs1 obecrieueHMs] IIPOBEeIEHMS CIIelaJTbHbIX
IIPOU3BOACTB, 3TO He COOTBETCTBYyeT IIPMHIIMIIY BEpXOBEHCTBa IIpaBa.
O6BUHSIEMbINi, B JI000OM CcJlyyae, MMeeT TIIpaBO, B COOTBETCTBUM C
nojnoxkeHusimu  Koncturyuun, VYIIK IlBeiiiapum 1 KoHBeHIIMM, YTOOBI
CYyIOIPOU3BOLCTBO OCYLIECTBJISIIOCH B PA3YMHBIN CPOK.

JlomoTHUTEe/IbHbIE TPYAHOCTY B IMPOTHO3MPOBAHMM MCXOMA CyneOHOro
pa3bupaTenbCTBa He [O/DKHBI CIYKUTb OCHOBOW [Jjisi COMHUTE/IbHOTO
TIpU3HAHUS, €CIY HEeOOHO3HAUYHOCTh BO3HMKAET M3 HeOolpeleieHHOCTU B
OTHOIIIEHUM TOTO, KaK CyIo OyIeT WMHTEepIPEeTUPOBATh IIPeCTYIIeHMUS.
OCHOBOJ1 HEOJHO3HAYHOCTU SIBJSIETCS TOT (PaKT, UTO 3aKOHOJATebHbIN
OpraH He OIpeAenua WIM HeNOCTaTOYHO OIpelenna 06beM YroJIOBHOTO
npectymieHuss (Lex Certad) B KOHTEKCTe€ KOHCTUTYLMOHHO 3aKperieHHOrO

npuHnumna «nullum crimen sine lege». B Takoit cuTyauuu OOBMHEHUE He

16 Schweizerisches Strafgesetzbuch vom 21. Dezember 1937, SR 311.0.
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OJOJDKHO MMETD IIPpaBO IIpeaoCTaBJIeHMA BO3SMOXHOCTHU MCIIOJIb30BaHMSA 3TOM
ABYCMBICJIEHHOCTU — 0CO0EeHHO B OTHOIIEHUU VIIDOIIEHHOT'O ITPOM3BOACTBA
— OCO6€HHO, €CJI OHO He B COCTOSTHMM 00eCIIeUUTh ITPOTHO3 OTHOCHUTEJIbHO

TOro, KaKmmM O6p&30M cyn KBaJII/I(bI/ILH/IpyeT gesHune.

6) Hmepecol 008UHEHUS

[Ipokypop, B OmpeJeJeHuM TOro, pasduUpaTenbCTBO  IOJDKHO
IIPOBOJIUTHCS B OOBIYHOM IIOpSJKE WIM KaK IIPOM3BOACTBO B IIOPSIIKE
IIpMKa3sa J1Mbo Kak YIpOIIeHHOe IPOMU3BOACTBO, TO/DKEH YUUTHIBATh, YTO OH
CMOKET ITPOBECTM pa3bupaTenbCTBO 6ojiee 3(pGHeKTMBHO B paMKax 0CcoO0ro
IIPOM3BOACTBA (B OTJMYME OT OOBIYHBIX IPOLEAYpP). DTO ITO3BOJMUIO OBI
IIPOKYPOPY YMEHBIIUTb O0BEM paccCMaTPUBAEMOTrO Jeja UM UMETb IeJi0 C
OOJBIIMM KOJMUYECTBOM [IeJ, YeM OH WumeJ Obl B Cjaydyae C [AejaMu,
paccMaTpUBAaeMbIMM B OOBIYHOM IOpSIAKE. DTO IO3BOJIMIO ObI IMPOKYPOPY
IIPOJEMOHCTPUPOBATh BBICOKYIO CTerneHb 3()QPEeKTUBHOCTM, KOTOpass MOKET
OBITH BBITOJHOJ C TOUYKM 3PEHMS €r0 MPOABISKEHMS T10 CIIyKOe.

B cBSI3M C TeM, UTO TOCYJapCTBO 00s3aHO (B CMbIC/IE OOeCreyeHus
CIIpaBeIJIMBOCTH) MPEIOCTABUTDb TOCTATOUHbBIE CPEICTBA JIJIS1 pacC/ieOBaHMs
IIPeCTYIUIeHN, TOT PaKT, UTO OOJIbIIOe KOJIMUECTBO YIOJOBHBIX e OyIeT
paspemarbcs IyTeM IIPOM3BOACTBA B MOPSAKEe IpKUKa3a WIM YIIPOIIEHHOTO

IIpomn3BoACTBa, IIpMBeOeT, B CBOIO oO4Yepedb, K [OJd4BJE€HMIO Ha OpPraHbI

MIPOKYpaTyphI.

8) Cmamyc op2aHo8 008UHeHUsl U 008UHIMO20
[To VIIK IlIBejiiiapuu OOBMHEHME He BIIpaBe, B OTCYTCTBME COIJIACHUS

O6BI/IH$[€MOI‘O, ITPOBOAUTD ITPOM3BOACTBO B IIOPAAKE ITPpMKa3a (O6BI/IH$[€MI)II7[
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MMeeT BO3MOXHOCTb 00XajloBaHMSI) WM YIIPOILeHHOe IIPOU3BOACTBO
(06BMHSIEMBIVi MOXeT OTKa3aThCsl IIPU3HATBCSI WM MOKET OTO03BaThb
Npu3HaHMe BUHBI BIUIOTh OO CTaAuMM Cymeb6HOro pasbuparenbcTBa). Ha
MepBbIfi B3TJISAM, KakeTcsl, 4YTO B TaKMX pa3dbuparesbCTBax CTOPOHBI
ob6namaloT paBHBIM cTaTycoM. OAHAKO MpeACcTaB/aseTcs OIIMOOYHbIM
rmojaraTh, 4YTO OOBMHeHMe U OOBMHSEMbI/i MMEIT paBHbINi CTATyC B
npoiiecce. OOBMHEHME TMPOTUBOCTOUT OOBUHSIEMOMY B OQUIIMATbHOM
KayecTBe — B O00IleM CMbICJe M B Y3KOM CMbIC/Ie IIeperoBOpOB B
YIIPOIleHHOM Tpou3BojicTBe. OHO BIIpaBe OMpeJe/nTb, ObLIO JU CHOeIaHO
MIpU3HaHMe WM SIBJSIIOTCSI JIM OOCTOSITENIbCTBA JeJjia JOCTAaTOUHO SICHBIMM.
CnemoBaTe/libHO, CTOpPOHAa OOBMHEHMS OIpefesseT, OeliCTBUTENbHO Ju
MOXHO  [IeiiCTBOBAaTb B  COOTBeTCTBMM C TaKUMM  CIlelMajJlbHbIM
npousBoAcTBOM. OOBMHSEMbIN, OIHAKO, IOHMMAET, UTO OOBMHEHME BIIpaBe
MCIIO/Ib30BATh MPUHYAUTE/IbHBIE Mepbl, eC/IM OTCYTCTBYeT COTPYAHUYECTBO
CO CTOpPOHBI 0OBMHSIEMOro. DTO, B CBOI Ouepedb, O3HAUaeT, UTO Ocoboe
MIPOM3BOACTBO He MOXeT ObITh MPOBeAEHO UM IMpoJokeHo. Kpome Toro,
0oOBMHEHME MMeeT 3HAuuTe/JbHO O0Jibllle MHPOpPMaIUM, YeM OOBUHSIEMBbIiA.
Jtor aucbajaHC MOKeT, OJHaKo, B YaCTHOCTM, B VIIPOIEHHOM
MIPOM3BOJCTBE, B KOTOPbIX Ha3HAUeHMe 3alUTHMKA SIBJISIETCSI 00s13aTe/IbHbIM
(ct. 130 VIIK), MoxeT B 3HAUUTEJIbHOW CTENeHM KOMIIEHCUPOBAThCS
IIOMOIIbIO 3ALIVTHUKA.

OueBUIHO, UYTO B CJlyuyae Kak IPOM3BOLCTBA B MOPSAKe NPUKa3a, Tak U
VIIPOIIIEHHOTO TIpOM3BOJACTBA, OOBMHEHMEe U OOBMHSIEMbII He MOIYT
CUUTATBCS, [0 aHAJIOIUU C TPAKTAHCKUM IIPOLLeCCOM, PaBHOIIPaBHLIMU

CTOPOHAaMM B OCyHIeCTBJIEHNNM CBOUX IIPDAaB.
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Bb16800wb1

Ha  ocHoBaHmMmM  6a30BOTO  IPMHIMIIA, TOCYJapCTBO  HeCeT
OTBETCTBEHHOCTh 3a ObOecreueHye TOro, YToObl YIrOJOBHBIE CYIbl ONIMPAINCD
Ha T[IPOYHYI0O OCHOBY IIpM BBIHECEHUM CBOMX IIPUTOBOPOB. IIpuHIIUII
BUHOBHOCTHU (Schuldprinzip) TpebyeT, 4TOObI Cy[, OCHOBBIBAJICSI Ha (aKTax u
00CTOSITENILCTBAX, KOTOpbIE€ OTPakalOT MaKCUMMAaJIbHO, HACKOJIbKO 3TO
BO3MOKHO, «IpaBOy»'’. HempaBomepHble VOeXIeHMs, OMHAKO, IIOUTHU
HaBepHSKa (M Jaske ec/Jy BCe pa3yMHbIe Mepbl IPegOCTOPOKHOCTU ObIIu
MIpeaIPUHSITHI) HEBO3MOXKHO ITPeJOTBPATUTb.

B ciyyae He3aKOHHBIX OCYXAE€HUI Ba)KHO pasinyaTh OBe KaTeropmuun
oryyaeB. OpHa KaTeropusi KacaeTcsl CYXKIEHMH, OOCTUTHYTBIX TIOCTe
3aBepIlIeHNs] YroJIOBHOTO [ejia, MPOBOAVMBIX B COOTBETCTBUM CO BCEMMU
TpeOOBaHMSIMM, KOTOpble, TeM He MeHee, TIPUBEIM K OCYKIEHUIO
HEBMHOBHOTO UejioBeKka. BTopasi kaTeropusi BK/IIOUAaeT B CeOSI CYyKIEHMS, B
KOTOPBIX OCYXIE€HMEe HEeBMHOBHOTO MOXHO OTHeCTM K TOMY, UTO
onpezneeHne GakToB ¥ 0OCTOSITEbCTB JeJia ObIIO OMIN60UHbIM 8,

Takme HegOCTaTKM MOTYT BO3SHMKHYTD B pe3y/bTaTe KaK IIPOU3BOJICTBA
B MOpsIAKE  OUCHUIUIMHAPDHOTO B3bICKAHMS, TaK ¥  YIIPOIIEHHOTO
mpou3BoacTBal’. D10 TOT CyIydaii, Korma B 000MX BUOAX CYOOIIPOM3BOICTBA,
roCy/IapCTBO IIO3BOJISIET M CIIOCOOCTBYET pEIIeHUIO IO YTOJIOBHOMY ey
Hanbosee 3pheKTUBHLIM 00pa3oM, 0b6paiasich K HaMMeHbIIIEMY KOJIMYECTBY

pecypcoB OpraHoB IPOKYpaTypbl. IIpy 3TOM, OHO IPUHMUMAET BO3MOXKHOCTD

17 B KOHTEKCTE 3TOIl CTaThby HEBO3MOXKHO PAaCcCMOTDPETh BCE€ OOCTOSITENBbCTBA, KAK MOXHO OIPEIE/NTD,
SIBJISIETCS JIX Y€JIOBEK HA CaMOM Jiejie HeBMHOBHBIM. Ha IIpakTuKe 3TO MOXKET ObITh rapaHTUPOBAHO TOJIBKO
MPOLIECCYAIbHBIMM CPEACTBaMM, HalpuMep, 06KajoBaHMEM. B MCKIIOUMTENbHBIX C/IyYasix 5TO MOXKET
TaKKe ObITh JOCTUTHYTO APYTMMM CIIocO6aMM, HallpuMep, KOTAa TPeThe JIUIIO eaeT IpU3HaHye, KOTOPOoe
OIIPaBAbIBAET JIILIO, TPM3HAHHOE BMHOBHBIM, HO BITOC/IEICTBUM YMeEpIIIEe.

18 TRECHSEL STEFAN. Gerechtigkeit im Fehlurteil // Schweizerische Zeitschrift fiir Strafrecht 118 (2000) 1 f.

Y THOMMEN MARC. Kurzer Prozess — fairer Prozess?, Strafbefehls- und abgekiirzte Verfahren zwischen
Effizienz und Gerechtigkeit. Bern 2013, 249 ff.
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TOrO, YTO uYepe3 I3TM 3aKOHOJATEJbHO 3aKpeIlIeHHbIe IPOLeIyphI,
YrOJIOBHBIE CyAbl BIIOJIHE MOIYT BBIHECTM IIPUTOBOPbl HAa OCHOBE
«HeIpaBUJIbHBIX» MPU3HAHMII MIM Oa’ke Ha OIIMOOYHOM IIPeIIIoIOKeHUN
TOT'0, UTO OOCTOSITE/IbCTBA Jiej1a ObIM «JOCTATOUYHO SICHBIMI».

Ecmm rocymapcTBO KejlaeT M36eKaTh HeCHpaBeIIMBBLIX OCYKIEHMUIA,
HeoOXOIMMO, 4YTOObI OHO M CyAbl OOJIbIle KOHIEHTPUPOBAINUCH, B
GOpMYIMPOBAHMUM ¥ MHTEpIpeTaluy IMpaB OOBMHSIEMOTO, Ha W3YYEHUMU
00CTOSITENIBCTB, IPU  KOTOPBIX OBLIO  COEJaHO NpMU3HAHME  BUHBI
0OBMHSIEMBIM. B CBSI3M C 3TMM BakKHO, UTOOBI JaHHbIE TPeOOBaHMS IBJISIVCDH
ypes3BbIUAHO KeCTKMMM ¥ MCIIOJHSUIMCh B IIOJTHOM oObeme. B uacTHOCTH,
Ba)XKHO, UYTOOBI IIpaBa, M3j0keHHbIe B KOHBEHIMM B OTHOIIIEHUY TOr0, KAKUM
obpa3oM Oblla chOejgaHa IpM3HaHMe, ObUIM TapaHTUMPOBAHbI BO BCeX
oTHOIEeHUIX. HeobXoaumMo Takke, UTOObI OOBMHSIEMBII ITOHMMAJ CYTbh U
IIOCJIeCTBUS «IIPMKA3HOTO» U YIIPOIIEHHOI0 IIPOU3BO/ICTB.

KpoMme TOro, BakHO TapaHTHpPOBATh, UYTO pelleHMe O MPU3HaHUM ObLIO
IIPUHATO OOBMHSIEMBIM CaMOCTOSTEJIBHO U OOOPOBOJIBHO. BBUIO M 3TO
IeiCTBUTENIbHO TaK, MOXKET ObITh IIPOBEPEHO TOJbBKO Ha OCHOBE IT0JIPOOHOI0
ooIpoca 06BMHSIEMOTO. B cityyae 1eperoBopoB, BeAYIIMX K IMPU3HATETbHbIM
IIOKa3aHMUsIM, OCOOEHHO BayKHO, YTOOBI BejlaCh HE TOJIbKO IOJHAs 3aMUCh
COOTBETCTBYIOLIMX II€PETOBOPOB, HO M COOTBETCTBYIOIIMX OOCTOSITEILCTB U
dakToB. AyamoBM3yajbHas 3amMch OOIpoca OOBMHSIEMOro OblIa OBI
ONTMMAJIbHBIM peIlleHMeM 3TOi Ipo6jeMbl. ITO TAaKKe JOJ/KHO BKIIOUYATh
IocjeayoInee oIrpenenaeHue, ObLT JIM IMPOBEIEH OOIPOC OOBUHSIEMOIO
0OBMHEHMEeM B HelTpaabHOJ MaHepe U, Te 5TO BO3MOKHO, MHPOPMUPOBAH
M OH O CBOMX IIpaBaX, ObUI JIM OH MOABEPTHYT [IaBJ€HUIO IJISI Jadm

IIPpU3HaHMAA.
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B 1ensax 60pbObI C TeHIeHIMel MPOU3BOJCTBA MO0 YIOJOBHOMY eIy
crioco6oM, IpegHasHAaueHHbIM  [OJs  MCIIOJb30BaHMS B YCIOBUSX
HEeIOCTaTOYHOCTM  pecypcoB M  BO3MOXHOIO  yBeJIMYEHMS  4uciia
HecIIpaBeMBbIX OCYXXIEHMUI, HeoOXOoauMo, UTOObl OpraHaM YIroJOBHOTO
rpec/jieloBaHMSI ~ MPENOCTaB/ASVIOCh  JOCTaTOYHO  BpeMeHM,  UTOObI
pacciaenoBaTh KaskIblii KOHKPETHBIN C/Iydait. DTO 03HAYaeT, YTO He0OX0AMMO
YBEJIMUUTh 00bEM PECYPCOB, TOCTYIHBIX IJIS1 OPTaHOB IMPOKYPaTypPHhl.

[lenecoobpa3HO TakXKe C€O3daThb CUCTEMY CTUMYJIMPOBAHUSI [IJIST
IIPOKYPOPOB, KOTOPbIE MCIIOJb3YIOT OOJIbIlle BpeMeHM IJiss 6ojiee ITOJHOTO
YrOJIOBHOTO pacciaegoBanusi B cooTrBeTcTBuM ¢ YIIK. BaxkHO He IpocTo
U3MEpUTh IIPOMU3BOAUTENIBHOCTb TpyAa IIyTeEM M3y4yeHMsI KOJIMYeCcTBa
paspelleHHbIX Jejl. B KOHTeKCTe TaKol OLleHKM BasKHO TaK)Ke paCcCMOTPETb U
YPOBEHb CJIOKHOCTM pa3dupaTe/bCTB ¥ KaueCTBa BHIITOJHEHUS IIPOKYPOPOM

CBOE€i paboThI MPY pacCIeqOBaAHUM TE€X UM MHBIX JeJl.
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ACT OF GOD IN MARINE INSURANCE:
DEFINITION AND LEGAL ANALYSIS

Tatiana Polunina®

Abstract. The main point of the article is a concept of Act of God in the
scope of marine insurance law. The question of insurance in maritime field
has played an essential part for already many centuries, and is continuing to
develop being adjusted to the development of society and its rules. It is,
indeed, an important issue that has lately become highly significant due to
the increasing number of perils at sea and insured events. One of such perils
is so-called Act of God that had been a well-known occurrence in marine
insurance through ages; therefore, the question dealing with Act of God
needs to be addressed not only to the separate entities but to the entire
international community as a whole. Thereby, it is necessary to examine the
existing legislation on the particular matter and bring out the relevant
advantages and disadvantages. Consequently, Act of God and its proper
understanding in insurance law, as applied to maritime field, have a major

importance.

Keywords: marine insurance, Act of God, force-majeure, maritime

peril, liability.

* Master of laws in Maritime Law.

203



Origins of Act of God

Insurance activities in maritime field are one of the most ancient
activities when it comes to the question of insurance at all. Such a fact is
connected with the reality that maritime activity has always been one of the
most dangerous activities and obviously had a number of risks that the
participants of the transaction needed to be protected from. Moreover, in the
past, due to the prevalence of the seaborne trade, most of the carriages were
done by water; thereby, marine insurance had already then started to play
bigger and bigger part.

Long ago people noticed that there might be certain event beyond the
control of the contractual parties which might inhibit the parties from
fulfilling their duties under the contract!. The beyond the contro attribute was
essentially important since otherwise it would be reasonable to speak about
failure to fulfill the obligation through the fault of one of the parties; and it
would already be another legal issue.

The Act of God notion has already been known for thousands of years,
and signifies the event that by force is much stronger than a possible human
attempt to prevent it, and that is why it excludes the liability. Roman civil
law was already familiar with this category, as well as the civil law of the
countries of the continental Europe and Anglo-American civil law?.
Moreover, in its decisions in Hague in 1929 in regard to the cases of Serbian
and Brazilian loans allocated in France the Permanent Court of International

Justice recognized force-majeure as a common principle of law. The domestic

' Force majeure clauses — Checklist and sample wording // URL:
http://siteresources.worldbank.org/INTINFANDLAW/Resources/Forcemajeurechecklist.pdf  (viewed on:
03.01.2014).

% Zaitseva V. M. The understanding of the Act of God in the General Theory of Law and in International Law:
Comparative analysis // The Juridical Russia // URL: http://law.edu.ru/doc/document.asp?docID=1251549
(viewed on 03.01.2014).
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law of the majority of the states is the evidence of the truthfulness of such a
statement.

The early 17" century was marked with the rise of Lloyds with its first
mentioning of Edward Lloyd's Coffee House which became very remarkable
later on, in Tower Street in London®. It was popular among merchants, ship
owners and others involved into shipping. The connections were not so fast
so the informal business meeting could be easier to be held in taverns or
cafes. The Lloyd’s Coffee House knew about the Act of God and already
recognized it in its insurance policies. During its development the insurance
company of Lloyd has become ‘the world market of marine insurance’.

Later on, the 1906 Marine Insurance Act® became a very important stage
in marine insurance history giving explanation and definitions to most of the
categories of this maritime field. Nonetheless, surprisingly, it did not have
any provisions about either definition of Act of God or “force majeure” or
whatever else it would be called. Neither were they defined in any other
international conventions.

Thus, the notion of Act of God in maritime insurance is a very old and
relevant category which has legal validity and is applicable but still lacks the

definition recognized in international level.

The definition of Act of God
Logically, the word insurance takes its origin from the word sure

meaning that there is a need to be sure about a definite thing, namely a safe

5 Pavliha M. Lectures on marine insurance law // Malta: IMO International Maritime Law Institute,

2004. P. 3 // URL: http://www.dpps-mlas.si/pdf/Overview%200f%20Marine%20Insurance%20Law?2%20-
%200verview.pdf (viewed on: 03.01.2014).

4 Efimov S. L. Marine Insurance: Theory and Practice // Moscow: RusConsultPress, 2001. P. 18.

> English Marine Insurance Act 1906 // URL:
http://www.jus.uio.no/Im/england.marine.insurance.act.1906/1andscape.pdf (viewed on: 03.01.2014).
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maritime adventure when it comes to maritime perspective. Thus, marine
insurance is a category which can be said to be self-explanatory while Act of
God cannot.

The terminology itself dealing with Act of God ‘dates back to 13%™
century when it meant a “superior force” outside of human control’®; and
most of the other ordinary definitions at the end of the day meant the same
or nearly the same thing. For instance, as it is defined by some international
insurance brokers, Act of God is “a natural event such as flood, storm,
lightning, or earthquake not caused by preventable by any human agency,
and for which no transporter can be held accountable”’. As Nugent v Smith
truly noticed in 1876 that Act of God is natural causes directly and exclusively
without human intervention that could not have been prevented by any
amount of foresight pains and care reasonably to have been expected. In
contracts Act of God usually means such an operation of unavoidable natural
forces which human foresight cannot reasonably be expected to anticipate,
and directly and exclusively without human intervention to it.

It is interesting that there is a variety of wording for the Act of God as a
legal event. The same term force majeure originally comes from Code
Napoléon in France. In Russian legislation both terms of force majeure and
superior (or irresistible) force are used. As it is clearly seen, the meaning and
significance of this legal category does not change with the change of its
wording; however, still no any international provision has defined it exactly.
It can be presupposed that legal and layman’s definition of Act of God are

different but to believe so is wrong. Vincent Poca thinks they are the same in

6Act of God: Insurance, Exclusions and Risk // URL:
http://bmfuat.wickedservers.co.uk/pdf/Acts%200f%20God%20Inevitable%20Accidents.pdf  (viewed on:
03.01.2014).

"NACORA’s Glossary of Marine Insurance Terms // URL:

http://www.nacora.com/fileadmin/nacora/files/Glossary.pdf (viewed on: 03.01.2014).
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their nature, but when it comes to defense as Act of God then ‘there is a
second test where there must be no negligent behavior by any party’s.

Looking at the most serious international documents, it is important to
note that none of them, even those that partly deal with marine insurance,
have clearly standing definition for Act of God. Thus, the most significant one
is the 1982 United Nations Convention for the Law of the Sea’® does not define
Act of God not even in insurance purposes but neither in any other, though it
does speak about this category as an exception provision in some of its parts,
for instance: “Passage shall be continuous and expeditious. However,
passage includes stopping and anchoring, but only in so far as the same are
incidental to ordinary navigation or are rendered necessary by force majeure
or distress or for the purpose of rendering assistance to persons, ships or
aircraft in danger or distress.”

Nevertheless, the 1980 United Nations Convention on Contracts for the
International Sale of Goods has a provision speaking about Act of God as
following: “A party is not liable for a failure to perform any of his
obligationsif he proves that the failure was due to an impediment beyond his
control and that he could not reasonably be expected to have taken the
impediment into account at the time of the conclusion of the contract or to
have avoided or overcome it, or its consequences”!’. (Emphasis of the
author).

Logically, this provision refers to Act of God; and even it does not

define it, it is possible to draw its following characteristics out of it: 1)

8 Pica V. Acts of God, Boat Insurance, and You // URL: http://www.dailyboater.com/2011/07/acts-of-god-
boat-insurance-and-you.html (viewed on: 04.01.2014).

9The United Nations Convention on the Law of the Sea // URL:
http://www.un.org/Depts/los/convention_agreements/texts/unclos/unclos_e.pdf (viewed on: 04.01.2014).
0The United Nations Convention on Contracts for the International Sale of Goods // URL:
http://www.uncitral.org/pdf/english/texts/sales/cisg/CISG.pdf (viewed on: 04.01.2014).

207



suddenness of the peril; 2) being beyond human’s control; 3) impossibility to
reasonably expect the peril.

Moving on and looking at some domestic legislation, it is important to
note than in some of them Act of God is defined, and in some it is not. For
example, the 1906 English Marine Insurance Act doesn’t even mention this
legal category at all. The legislation of Ukraine in its turn also doesn’t have
the definition but it provides with its explanation in a number of standard
acts dealing with marine insurance fully or partly. Moreover, it is interesting
to note that there is an opinion due to which it is wrong to identify Act of God
and force majeure since Act of God only refers to spontaneous events of
nature while force majeure is a wider category which may also include social
or political events which are stated by the parties of the transaction in the
agreement.!! As for Russia, it does not have such a division between the two
terms; it refers to Act of God in its 1999 Trade Navigation Code? and gives the
definition to it in its 1994 Civil Code*as: “extraordinary circumstances, which
it was impossible to avert under the given conditions. To such kind of
circumstances shall not be referred, in particular, the violations of
obligations on the part of the debtor's counter-agents, or the absence on the
market of commodities, indispensable for the discharge, or the absence of
the necessary means at the debtor's disposal”.

Thereby, Act of God has a lot of optional names, and is either defined in
the legislation regulating the correspondent relationship or not.

Nevertheless, it is clearly seen that the legal regulation of the category would

1 Juridical Nature of Force Majeure // URL:http://www.kcci.kharkov.ua/ru/legal-services/280 (viewed on:
04.01.2014).

12 The Trade Navigation Code of Russian Federation // http://www.consultant.ru/popular/shipping/ (viewed
on: 04.01.2014).

13 The Civil Code of Russian Federation // URL:http://www.consultant.ru/popular/gkrfl/5 55.html#p3413
(viewed on: 04.01.2014).
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be easier if the definition of the term was uniform for the international
community and properly explain in its international definition.
The essence of Act of God as a legal category and its relevance nowadays

As it has been explained earlier, in its actual sense Act of God is such
circumstances that are sudden, unexpected, impossible to predict and make
the fulfilment of the obligation impossible. The provisions regarding Act of
God, iether in the contract or in regulatory law, have their goal.

First of all, the Act of God provisions exist in odrder to exclude or limit
liability for natural phenomena which is obviously fair: natural hazards stay
apart from the parties of the transaction and may have advantegeous or
disadvantegeous effects oneither of them, or the both. Thus, having these
provisions or clauses stipulated is gainfully for the parties.

Secondly, the Act of God clauses in the contract play an essential part
for a risk management, namely allocation of risk that each party accepts
under the contract.So, by means of that the prospective risk is spead between
the parties who ‘do not put all the eggs into the same busket’ with an
important aim not to loose everything straight away once the disaster occurs.

Moreover, stipulated in the contract of insurance clauses about Act of
God bring extra advantage to the insurer who by means of the possibility of
force majeure may have a chance not to pay a claim since either the risks are
allocated most of the responsibility for the journey lays on underwriters.

Act of God, as a ground to avoid liability, is a wide spread situation in
the international law practice. Usually it refers to the unauthorized
intrusions by the vessels into the territory of a foreign state due to the
weather conditions. For instance, as it was noted, the passage can be stopped

and anchored if rendered necessary by force majeure. Thereby, stipulating the
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respective provisions both in legislation and when concluding contracts is

advantageous.

Act of God as a ground of excluding from liability

The first and the most important aim Act of God is excluding from
liability. The liability is excluded regardless guilt; otherwise it would be
liability without any guilt since Act of God presupposes no guilt of the parties
because of the extraordinary character of the accident itself. Moreover, “if
the liability was not excluded in the situation of Act of God it would be
liability for non-unlawful conduct as Act of God conception excludes
unlawfulness of conduct of the delinquent”!4. Taking the said into account, it
is necessary to note that in case if Act of God did not exclude liability then it
would be liability involving only cause-and-effect relation between the
delinquent’s conduct and unfortunate consequences. And then it would be
an emergency situation but not Act of God. Therefore, such liability is not
considered.

A different matter is what is needed to be done in order to exclude
liability under the circumstances of Act of God. Because of the presumption
of guilt as one of the grounds of international law, the absence of such must
be proved in order to exclude liability’>. Only then a delinquent can be
acquitted and excluded from liability. At the same time, the insurer is also
not liable but since he is usually not responsible for the journey itself he

doesn’t have to prove the absence of his guilt.

4 Bakunin S. N. Mahiboroda M. N. Act of God as a ground to exclude the carrier’s liability from civil liability
in case of trespass in carriage of goods by air // URL:http://justicemaker.ru/view-article.php?id=4&art=570
(viewed on: 05.01.2014).
15 Sadikov O. N. Civil Law: Manual // Moscow: INFRA-M, 2006 // URL: http://for-expert.ru/gpravol/122.shtml
(viewed on: 05.01.2014).
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Thereby, Act of God excludes from liability but needs to be proven to be

implemented.

Act of God as a legal defense

Since Act of God excludes liability on the ground of impossibility of
being liable without guilt, it also acts as legal defense—the defense against
being held liable for a guiltless trespass.

There is an opinion that such a defense would depend on two things:
lack of predictability and lack of control; and if either characteristic is
missing the defense fails'®. Nevertheless, unlike the past the criteria are
different now, namely, today the foresee ability is based not only upon the
past but also upon that which modern technology and science allow us to
project into the future; and it is obviously wider that it used to be. It does not
however mean that every natural hazard can nowadays be predicted and,
especially, prevented; that is why there is still a scope for the use of Act of
God defense.

Furthermore, it was mentioned earlier that the liability under Act of
God is excluded regardless guilt; the only type of liability that is invoked
regardless culpability is a strict liability. Act of God is an exception from the
strict liability rule stating that liability would be invoked irrespectively of
guilt. And why is that? Act of God can offer an exception to strict liability
because of the impossibility of anticipating the event. And the defense will
only succeed if there has been no human intervention to create conditions
under which any accident would result in harm. “The biggest difficulty

concerning Act of God defense nowadays is proving that human elements

16 Inevitable Accident and Act of God as defenses in Tort Law // URL: http://www.articlesbase.com/law-
articles/inevitable-accident-and-act-of-god-as-defenses-in-tort-law-1059145.html (viewed on: 05.01.2014).
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played no role in causing the occurred consequences”!’. However, in spite of
the numerous shortcomings, the Act of God defense is as common today as

ever.

Correlation of Act of God with the legal categories alike

In the context of considerable issues in regard to Act of God the
distinction between the resembling categories has a big importance. The
examples of such may be those that are likely to be mixed up or wrongly
understood in their connection with Act of God. Thus, it is important to
distinguish Act of God and cancellation clauses in the contract, maritime
perils, understand their interconnection and correlation. It is also essential to
see the difference between the general international rule dealing with Act of
God and those specifications about it provided in domestic legislations or

agreed in contracts.

Act of God and cancellation clause in the contract

Act of God acts as a ground to exclude from liability and gives the
parties the right to stipulate the possibility of suspension or termination of
the contractual relationship in case if the fulfillment of such becomes
impossible due to the Act of God. Thereat, the logical question about the
interconnection between cancellation clause and termination of the contract
due to the Act of God arises.

It is worth to mention that the consequences which Act of God leads to

are quite close to suspension of a commitment of the obligation in its nature.

"Parlee R. S. Jones T. J. The Act of God Defense: Does it Still Exist? // URL:
http://www.wisbar.org/am/template.cfm?section=wisconsin_lawyer&template=/cm/contentdisplay.cfm&co
ntentid=101645 (viewed on: 05.01.2014).

212



Such a suspension is usually made for the period of time during which the
fulfillment of the obligation is impossible due to Act of God, and is renewed
once such circumstances fall away. For instance, the state of war is an
internationally recognized force majeure event in most of the cases. Due to
the 1969 Vienna Convention on the Law of Treaties'® Act of God can suspense
the effect of the treaty and it is renewed after the war is finished. The reason
is the fact that a state of war temporary makes the fulfillment of the
obligation impossible and if it is temporary, the impossibility to perform the
obligation may be invoked as a ground for suspending the operation of the
treaty. Moreover, due to the international principle of freedom of contract,
the parties may also agree on termination of the contract once the Act of God
circumstances occur. Nevertheless, once the effect of the contract is
suspended or terminated it never is so as respects to the period of time
before the Act of God. In other words, suspension or termination of the
contract due to Act of God does not annul the contractual relationship which
existed before it commenced; while the cancellation clause does. The legal
consequences of suspension and termination of the contract are different as
those of cancellation since cancellation annuls the entire transaction from
its very beginning. Moreover, “cancellation clauses are different as they deal
with the consequences of one party choosing to cancel and set agreed levels
of compensation”!’, believes Egan. Thus, the same cannot be said about
suspension which is a mutual consent of the parties and termination which is

also mutual either anticipatorily or upon the contractual expiry period.

18 Vienna Convention on the Law of Treaties // URL:
http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1 1969.pdf (viewed on: 05.01.2014).
YEgan S. Cancellation, Force Majeure and Insurance: Controlling the Uncertain // URL:
http://www.bwbllp.com/Files/Articles/Controlling%20the%20Uncertain.pdf (viewed on: 06.01.2014).
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Undoubtedly, some Act of God events are likely to have an impact on
the whole transaction, however, it is not necessary to be so always. It all
depends on the logical relief of obligations only to the extent that they
prevent the party from performing them. In any case, the cancellation clause

itself is different in its nature.

Act of God and maritime perils

When examining the question of interconnection between Act of God
and maritime perils there is no doubt that Act of God is a kind of maritime peril
since it packs a wallop and occurs as a danger that can take place either in
land or at sea. Both maritime perils and Act of God are closely connected with
a risk which is a fortuitous peril or hazard, something that may happen, not
something that is inevitable. In other words, a degree of danger is an integral
attribute of the both. In spite of this resemblance Act of God is usually ranked
as a different, a separate legal category. Thus, it is importance to understand
what special features assign it to be such.

What is a maritime peril? The Marine Insurance Act 1906 defined
maritime perils as following: “Maritime perils” means the perils consequent
on, or incidental to, the navigation of the sea, that is to say, perils of the
seas, fire, war, perils, pirates, rovers, thieves, captures, seizures, restraints,
and detainment’s of princes and peoples, jettisons, barratry, and any other
perils, either of the like kind or which may be designated by the policy”.
(Emphasis of the author).

As it is seen, the list of maritime perils in the definition is not
exhaustive which means that any other dangers, or perils, alike can also be

treated as maritime perils.
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There is an opinion that “the term perils of the seas does not cover every
accident or casualty which may happen to the subject-matter of the
insurance on the sea”?. It must be a peril “of the sea” though is well settled,
that it is not every loss or damage of which the sea is the immediate cause
which is covered by these words.

When speaking about correlation between Act of God and maritime
perils it is important to note that the term maritime peril can be interpreted
differently in different legal systems. In some legal doctrines they distinguish
the terms maritime peril and peril at sea. In other words, a maritime peril
doesn’t have to be a peril literally connected with sea. However, Act of God is
still applicable as a ground to exclude from liability in both of the cases. Such
a distinction reminds of the distinction between sea and land risks in the
1906 Marine Insurance Act.

In addition, Goel believes that “maritime perils can be defined as the
fortuitous accidents or casualties of the sea caused without the willful
intervention of human agency”?!. She marks our two types of maritime perils
depending on possibility of insurance coverage and speaks about insured
perils (storm, burning and sinking of the ship and others) and uninsured
perils (regular wear and tear, leakage and others). In accordance with such a
division, Act of God would belong to the first, insured, group of perils and still
be the exception from it like it has been examined earlier.

Nonetheless, whatever definition should be considered more exact and
right, they all coincide with the fact that Act of God is only a type of maritime

perils which is distinguished by its peculiarities. The specificity of Act of God

WKnight W. M. Coasting Trade to Marine Insurance: Marine Insurance // URL:
http://gluedideas.com/content-collection/business-encyclopedia-legal-adviser/Marine-Insurance_P2.html
(viewed on: 07.01.2014).

I Goel K. Non-life Insurance // URL: http://www.scribd.com/doc/50915844/9/MEANING-OF-MARINE-
PERILS (viewed on: 05.01.2014).
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barely consists of its spontaneity but it does miss the guilt of the delinquent
since it act as an exceptional circumstance excluding liability. The same
cannot be said about the other maritime perils which necessarily lead to
liability and do not exclude it. Thereby, it is absence of guilt the makes Act of

God exceptional in this context.

Correlation between international, domestic and contractual provisions
about Act of God

It has been mentioned that there is no definition for Act of God in
international law though the term is used in some important international
documents. The international provisions about Act of God come from the
principle of international law quod alias non fuit licitum necessitas licitum
facit. Undoubtedly, the states have to follow the international provisions as
dependence of domestic legislation on international provisions is obvious.
Thus, the fact that international law has regulations in regard to Act of God
impelled the states to create the respective provisions in their own
legislations. On the one hand, it is good since the states have more freedom
to interpret the legal provisions about this category in their domestic rules
and formulate it in their own way; on the other hand, the lack in proper
understanding of the term in international law by different legal entities
creates too many doctrinal and opinions in domestic laws.

When it comes to contractual relationship in regard to the matter, it is
worth to note that the correlation here is even more complicated since
though being founded on the freedom of contract principle the contractual
provision still have to comply with both the corresponding domestic law or

law and international provisions. For instance, the application of the article
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79 of the 1980 United Nations Convention on Contracts for the International
Sale of Goods which prescribes exclusion from liability in cases of force
majeure, is connected with more detailed interpretation of this rule of law in
contracts (in so-called force majeure clauses). Usually, contracts include the
exhaustive list of circumstances referring to Act of God.

One of the relevant discussions nowadays is connected with the
question whether the parties can widen the term Act of God stipulated in the
legislation and stipulate the additional circumstances as referred to this
category in their agreement.?? Sometimes in contracts the parties confine
themselves to “the circumstances of Act of God” without listing the concrete
circumstances. Obviously, such a contractual provision does not create more
specification on the matter than the already existing in law. Sometimes the
parties agree on the exhaustive list of such circumstances, and sometimes
they may even agree on the circumstances that cannot be referred to Act of
God at all.

On the one hand, the parties have the freedom of contract and may
agree on whatever conditions they like. On the other hand, freedom of
contract only means the right of individuals to consent to binding contracts
without government intervention, and it does not abolish the necessity to
comply with international standard rules. Thereby, if the parties agree on
something going beyond the international rule, it will not apply in any case.
Nevertheless, the parties still can stipulate the additional circumstances of
Act of God in their agreement since the international list of such
circumstances is open, or not exhaustive. The international practice proves

that when evaluating the possibility to exclude from liability due to Act of

22 Force majeure circumstances in Russian and International Law: the principles of the definition // URL:
http://bazazakonov.ru/doc/?ID=534991 (viewed on: 08.01.2014).
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God the court has to take into account the provisions agreed in the contract,
and they will be counted if they comply with the respective international

rules.

Conclusion

Approaching to the conclusion it is important to make a general
overview in order to analyze what have been said and provided above.

First of all, it has been shown that, just as marine insurance itself,
historically the category of Act of God is very well-known and old occurrence
of which bears risk and never depended on human’s factor. Thereupon, it has
always been clear that the liability arose on the score of such events might be
excluded; either it was about marine insurance or any other contract.
However, during such a long time period of its existing the international law
hasn’t developed the clear definition of the term, as well as it did not its
comprehensive explanation though the important international documents
do operate with this term which shows its relevance and importance. As a
result of this, in many domestic laws the definition is tried to be given
through the list of the characteristics of Act of God; in some others the
definitions themselves exist. It is good on the one part since it grants the
states more freedom in formulating their domestic terms in this context; yet,
on the other part, because of the very ambiguous conception of Act of God in
the international level there is no integrated understanding of the category
by all the major legal entities. In any case, the relevance of Act of God as a
ground to exclude from liability without guilt and a way to allocate risks is

evident.
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Naturally, when having lacks in understanding of the category the
opinions differ and considerable issues appear. First of all, it is often
discussed why Act of God is a ground to exclude from liability. In the context
of marine insurance this would first be the insured that had no possibility to
prevent the event caused harm; secondly it is the insurer who would not have
to pay the insurance coverage on the same grounds. The most logical reason
is not only in the spontaneity and impossibility to predict the situation and
especially to take action against it but the absence of guilt in Act of God.
Apparently, to hold liable without guild would be a violation of a
fundamental principle of international law. Hereby, Act of God also is a
defense—against being liable without guilt though the practice shows that in
reality it is very difficult to prove such absence of guilt.

Another significant issue is the question of correlation of Act of God
with the legal categories alike. For example, while examining its
interconnection with cancellation clauses in the contract, was cleared that
these two categories do not intersect as they have different grounds and
consequences, and stand separately. The correlation of Act of God with
maritime perils, on the contrary, is obvious as Act of God is itself a type of a
maritime peril whereas the exclusion from liability due to the above stated
absence of guilt is the factor that makes Act of God a specific maritime peril.
At last, it was clarified that the correlation of international, domestic and
contractual provisions regarding Act of God is based on their high
interconnection though the hierarchy of legislation and the freedom of
contract principle still have to be observed.

Thereby, a good historical basis, relevance nowadays and demand for

its development are important attributes of the notion of Act of God;
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nevertheless, there is some misunderstanding in the present regulation and
the proper application of the category. Having studied the main issues
arising in this context the author draws a conclusion that Act of God
nowadays is highly relevant but its weak position in the context of the stated
lacks in its international legal regulation causes to the existing
misunderstanding and problems. Presumably, the Act of God category should
be either well developed or abolish at all. On the grounds of its relevance and
constantly happening natural phenomena which the human factor cannot
have control over the Act of God notion shall not be abolished. Therefore, the
legal category of Act of God should exist in international law with the same
respect to marine insurance and be well developed; and for that the existing
gaps must be made up and the additional necessary tools shall be brought to

amend the revealed deficiencies of the Act of God category.
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PROTOCOL NO. 7 TO THE EUROPEAN CONVENTION ON HUMAN RIGHTS:
THIRTY YEARS OF EXPERIENCE"

Alla Tymofeyeva®

Abstract. The article analyses the case-law of the European Court of
Human Right regarding provisions of Protocol N2 7 to the European
Convention on Human Rights. The Committee of Ministers adopted this
protocol in 1984, and this year marks its 30" anniversary. The analysis is
contains five main areas corresponding to the substantial articles of the
Protocol, namely: 1) procedural safeguards relating to expulsion of aliens
(Article 1); 2) the right of appeal in criminal matters (Article 2); 3)
compensation for wrongful conviction (Article 3); 4) the right not to be tried
or punished twice (Article 4) and 5) equality between spouses (Article 5).
Special attention is paid to the human rights of legal persons under this
Protocol in view of the fact that the first judgment which found a violation of

Protocol N2 7 in respect of a legal entity was issued in March 2014.
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Introduction: a little bit of history

Drawn up by the Council of Europe’s internal Steering Committee for
Human Rights, Protocol N2 7 to the Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter referred to as “Protocol N2 7
to the Convention” or “the Protocol”) was adopted at the 374" Meeting of the
Ministers’ Deputies in June 1984. On 22 November 1984 this Protocol was
opened for signature by the member states of the Council of Europe. Until
2014, forty-three member states of the Council of Europe have become parties
to this treaty. Only four countries have refused to ratify Protocol N® 7 to the
Convention; three of them (Germany, the Netherlands and Turkey) signed the
protocol in the beginning' and only the United Kingdom neither signed nor
ratified this additional protocol to the European Convention on Human Rights
(hereinafter referred to as the “the Convention”).

The first state to sign and ratify Protocol N2 7 to the Convention was
Sweden®. Together with nine other states, Sweden signed it on the first
possible day®. The process of ratification, however, took a few more years. In
accordance with Article 9 of the Protocol, its entry into force required seven
ratifications. Ultimately, Protocol N2 7 to the Convention entered into force
after about four years from the date of the first signature, namely on 1st

November 1988. Exactly ten years later it was amended according to the

! Germany signed Protocol N2 7 to the Convention on 19 March 1985, the Netherlands on 22 November 1984,
that is the day when it was opened for signature, and Turkey on 14 March 1985. URL:
http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=117 &CM=8 &DF=13/03/2014 & CL=ENG.

2 Sweden signed Protocol No. 7 to the Convention on 22 November 1984 and ratified on 8 November 1985.

® On 22 November 1984 Protocol No. 7 to the Convention was signed by Denmark, France, Greece, Italy,
Luxembourg, Netherlands, Norway, Portugal, Spain and Sweden.
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provisions of Protocol N2 11 to the Convention®*. This altered version will be a
subject of the present study.

Creation of Protocol N2 7 to the Convention was inspired by the
International Covenants on Human Rights of 1966°. In October 1967, the
Committee of Ministers, being aware of problems that might arise from the
coexistence of the Convention and the United Nations Covenants, instructed
the Committee of Experts on Human Rights to investigate these problems. A
number of reports were prepared and discussed by the Committee of Experts.
In the framework of the medium-term plans 1976-1980 and 1981-1986 of the
Council of Europe, it drafted the documents “Extension of human rights—
Extending the human rights set forth in the European Convention on Human
Rights and its Protocols (United Nations Covenant on Civil and Political
Rights)” and “Extension of the list of civil and political rights and freedoms set
forth in the European Convention on Human Rights”. While working on the
draft protocol to the Convention, the Committee of Experts kept in mind in
particular the need to include only rights which could be guaranteed within
the framework of the system of control instituted by the Convention®.

The Protocol extends the list of rights protected under the Convention
and its Protocols to include the following:

1) the right of aliens to procedural guarantees in the event of

expulsion from the territory of a state (Article 1);

4 Protocol N2 11 to the Convention. URL:
http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=155&CM=8&DF=13/03/2014&CL=ENG.
> International Covenant on Civil and Political Rights adopted and opened for signature, ratification and
accession by General Assembly resolution 2200A (XXI) of 16 December 1966,
entry into force 23 March 1976. URL: http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx.
International Covenant on Economic, Social and Cultural Rights adopted and opened for signature,
ratification and accession by General Assembly resolution 2200A (XXI) of 16 December 1966entry into force
3 January 1976. URL: http://www.ohchr.org/Documents/Professionallnterest/cescr.pdf.

6 See, the Explanatory Report to Protocol No. 7 to the Convention. URL:
http://conventions.coe.int/Treaty/EN/Reports/Html/117.htm.
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2)  the right of a person convicted of a criminal offence to have the
conviction or sentence reviewed by a higher tribunal (Article 2);

3) the right to compensation in the event of a miscarriage of justice
(Article 3);

4)  the right not to be tried or punished in criminal proceedings for an
offence for which one has already been acquitted or convicted (ne bis in
idem) in Article 4;

5) equality of rights and responsibilities as between spouses (Article
5).

Taking into account the fact that Protocol N2 7 to the Convention
contains five material articles amplifying the guarantees set forth in the
Convention, we are going to briefly elaborate on each of these provisions in
the following parts of the paper. In addition, an analysis of the more than
quarter century experience of the European Court of Human Rights
(hereinafter referred to as the “the Court”) with application of the articles of
the Protocol will be made. Special attention will be dedicated to human right

of legal persons under this Protocol.

Procedural safeguards relating to expulsion of aliens

Pursuant to Article 1 of Protocol N2 7 to the Convention an alien
lawfully residing in the territory of a member state of the Council of Europe
shall not be expelled there from. However, expulsion is possible “in pursuance
of a decision reached in accordance with law”. In Explanatory Report” to the
Protocol, the term “lawful residence” is defined as to exclude any alien who

has arrived at a port or other point of entry but has not yet passed through the

"Explanatory Report to Protocol Ne 7 to the Convention. URL:
http://conventions.coe.int/Treaty/EN/Reports/Html/117.htm.
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immigration control or who has been admitted to the territory for the purpose
only of transit or for a limited period for a non-residential purpose. The
autonomous concept of “expulsion” needs to be seen in light of Article 3 of
Protocol N2 42 to the Convention, hence it does not include extradition’.

The title of Article 1 prompts that aliens facing expulsion enjoy certain
procedural safeguards. They shall be allowed: 1) to submit reasons against his
or her expulsion, 2) to have the case reviewed, and 3) to be represented for
these purposes before the competent authority or person(s) designated by that
authority. Paragraph 14 of the Explanatory Report! illuminates that the right
to have a representative physically present when the case is considered not to
be implied by the text of the provision. Moreover, the whole procedure may be
in writing without the need for an oral hearing.

Article 1 of Protocol N2 7 to the Convention belongs to the provisions,
which are not very often applied. For more than 25 years of practice of the
Court after entry into force of the Protocol, the number of judgments where it
found a violation of this Article is considerably small in comparison to the
other Articles of the Convention. This situation can be explained by the fact
that there is little literature has been published on the subject and many
lawyers are not aware of existence of this right. In addition, the situation of
deportation is not as common as, say, trial in general. Moreover, it concerns
only aliens, while the other provisions are applicable to both nationals and

foreigners.

8 Protocol N2 4 to the Convention for the Protection of Human Rights and Fundamental Freedoms, securing
certain rights and freedoms other than those already included in the Convention and in the first Protocol
thereto. URL:
http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=046 & CM=8 &DF=14/03/2014 & CL=EN
G.

9 HARRIS, D.]., O’'BOYLE, M., BATES, E.P., BUCKLEY, C.M. Law of the European Convention on Human
Rights. — 2nd ed., Oxford; New York: Oxford University Press, 2009, p. 746.

10 Explanatory Report to Protocol Ne 7 to the Convention. URL:
http://conventions.coe.int/Treaty/EN/Reports/Html/117.htm.
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The case of Takush v. Greece'! concerned Mr Fatmir Takush, an Albanian
national, who had been lawfully resident in Thessaloniki, on the basis of a
temporary residence permit. On 10 September 2008 he was arrested by the
police and immediately committed for trial before the Criminal Court on a
charge of aiding and abetting the unlawful entry of aliens into Greece.
Pending an order for his deportation, the authorities ordered his detention on
the grounds that he presented a danger to public order. Mr Takush argued that
his deportation had been unjust and that his application to have the
deportation order set aside had been ineffective. In view of the fact that the
applicant was not informed about the deportation in a language he was able to
understand, that he had no possibility to appeal against a decision on
deportation, given the whole process of an expulsion procedure, the Court
finally held that Article 1 of Protocol N2 7 was breached.

Applicants invoke Article 1 of the Protocol N2 7 on rare occasions. It is of
interest that in the above-mentioned case, the applicant primarily did not rely
on this article. He alleged a violation of number of other articles, in particular,
Articles 3,5 & 1, 8 and 13 of the Convention, and the Court itself, striving for
efficiency of justice, in compliance with the principle iura novit curia, decided
to consider a violation of Article 1 of Protocol N2 7'2. Similarly, the applicant
in Nowak v. Ukraine complained under Article 6 that he did not understand
the charges against him during his deportation. The Court noted that there
were no judicial proceedings concerning the applicant’s removal from the
territory of Ukraine, therefore, it would fall outside the scope of Article 6 of

the Convention. Nevertheless, being master of the legal characterization to

1 Takush v. Greece, no. 2853/09, 17 January 2012.
12 Takush v. Greece, no. 2853/09, § 50, 17 January 2012.
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the facts of the case, the Court decided to examine the issue under Article 1
of Protocol N2 7 to the Convention!®,

The similarity of the cases Takush'* and Nowak®, it is not constrained
to the application of the iura novit curia principle, as the factual situation was
equally comparable. The decision on Mr Nowak’s expulsion was also served
on him in a language he did not understand and in circumstances which
prevented him from being represented or submitting any reasons against his
expulsion. Therefore, the Court drew the same conclusions.

In Bolat v. Russia'® the applicant, a Turkish national, lived in Russia on
the basis of a long-term residence permit. The Passports and Visas
Department annulled his residence permit on the ground that he had
repeatedly violated residence regulations. He was ordered to leave Russia but a
town court suspended the execution on account of a pending Supreme Court
decision on his request for supervisory review. On 7 August 2003 several
officers of the Ministry of the Interior, some of them masked, entered the
applicant’s flat, handcuffed him and placed him on a flight to Istanbul. The
Court held that these actions of the state officials infringed provisions of
Article 1 of Protocol N2 7 as the decision to expel the applicant had not been
taken in accordance with law. The lack of compliance with national law was a
reason of finding a breach of this provision of the Convention in a number of

other cases'’.

13 Nowak v. Ukraine, no. 60846/10, § 72, 31 March 2011.

" Takush v. Greece, no. 2853/09, 17 January 2012.

1> Nowak v. Ukraine, no. 60846,/10, 31 March 2011.

16 Bolat v. Russia, no. 14139/03, ECHR 2006-XI (extracts).

17 Kaushal and Others v. Bulgaria, no. 1537/08, & 49, 2 September 2010; Ahmed v. Romania, no. 34621/03, 13
July 2010; Nolan and K. v. Russia, no. 2512/04, 12 February 2009; Lupsa v. Romania, no. 10337/04, ECHR 2006-
VIIL.
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Absence of a violation of Article 1 of Protocol N2 7 is usually declared in
the admissibility stage. In a number of cases!®, the Court declared such
applications inadmissible due to failure to exhaust domestic remedies. The
case of Nagula v. Estonia'® may serve as an example. The applicant’s complaint
was manifestly ill-founded as in the course of the proceedings against Mr
Eduard Nagula, it was open to him to submit arguments against the

authorities’ refusal to extend his residence permit, but he failed to do so.

Right of appeal in criminal matters

Article 2 of Protocol N2 7 to the Convention recognises the right of
everyone convicted of a criminal offence by a tribunal to have his conviction
or sentence reviewed by a higher tribunal. Paragraph 2 of this Article
envisages three main exceptions to this right of review by a higher tribunal: 1)
for offences of a minor character, as prescribed by law; 2) in cases in which the
person concerned has been tried in the first instance by the highest tribunal,
for example by virtue of his or her special status as a minister, prosecutor or
other holder of high office, or because of the nature of the offence; 3) where
the person concerned was convicted following an appeal against acquittal.

As to the first exception, it should be noted, that when deciding whether
an offence is of a minor character or not, an important criterion is the
question of whether the offence is punishable by imprisonment®. If the

answer is “yes”, this provision will normally not be applicable?. However,

18 Dilan Sadik Ali v. Norway (dec.), no. 22669/10, unpublished and Sergei Andreyev v. Estonia (dec.), no.
42987/09, unpublished.

19 Nagula v. Estonia (dec.), no. 39203/02, § 9, ECHR 2005-XII (extracts).

20 Explanatory Report to Protocol No. 7 to the Convention. URL:
http://conventions.coe.int/Treaty/EN/Reports/Html/117.htm

X Kakabadze and Others v. Georgia, no. 1484/07, & 97, 2 October 2012.

228



there are also exceptions from this rule. In the case Putz v. Austria** the
Commission found an offence, whose penalty consisted of imprisonment for
a period not exceeding eight days, to be of a “minor character”.

In the case of Galstyan v. Armenia®, the Court came to the opposite
conclusion. The applicant was sentenced to three days of detention.
However, the law, under which this sentence was imposed, prescribed up to
15 days of detention as a maximum penalty. The Court, therefore, considered
that a penalty of 15 days of imprisonment was sufficiently severe not to be
regarded as being of a “minor character” within the meaning of Article 2 § 2
of Protocol N¢ 7%,

Notion “criminal offence” has an autonomous meaning requiring
recourse to the case-law of the Court; domestic law on this point is not
decisive. In the case of Zhelyazkov v. Bulgaria®, the applicant submitted that
although he had been convicted under administrative law, the offence was
criminal within the meaning of Article 2 of Protocol N2 7 in view of its being
identical with the criminal offence of hooliganism. Moreover, it carried the
penalty of imprisonment. The Court agreed with the applicant and held that
there has been a breach of this Article.

Contracting states have a wide margin of appreciation in determining
how the rights secured by Article 2 of the Protocol will be exercised?. In the
case of Krombach v. France the Court gave an approximate explanation:
“...the review by a higher court of a conviction or sentence may concern both

points of fact and points of law or be confined solely to points of law.

22 putz v. Austria, no. 18892/91, Commission decision of 3 December 1993, DR 76-A, p. 51.

B Galstyan v. Armenia, no. 26986/03, 15 November 2007.

% Galstyan v. Armenia, no. 26986/03, § 124, 15 November 2007.

% Zhelyazkov v. Bulgaria, no. 11332/04, 9 October 2012.

%6 HARRIS, D.J., O’BOYLE, M., BATES, E.P., BUCKLEY, C.M. Law of the European Convention on Human
Rights. — 2nd ed., Oxford; New York: Oxford University Press, 2009, p. 749.
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Furthermore, in certain countries, a defendant wishing to appeal may
sometimes be required to seek permission to do so. However, any restrictions
contained in domestic legislation on the right to a review mentioned in that
provision must, by analogy with the right of access to a court embodied in
Article 6 § 1 of the Convention, pursue a legitimate aim and not infringe the
very essence of that right”?’. The applicant in the present case alleged that it
was impossible to appeal to the court of cassation against a conviction by an
assize court after a trial in absentia, since Article 636 of the French Code of
Criminal Procedure precluded such appeals. Taking into account that he had
no possibility to have his conviction reviewed by a higher court, the Court
held that there had been a violation of Article 2 of Protocol N2 7 to the
Convention.

The Court found a violation of Article 2 of Protocol N2 7 in the case of
Galstyan v. Armenia®® because the review procedure prescribed by domestic
law did not provide a clear and accessible right to appeal as it lacked clearly-
defined procedures, time-limits and consistent application in practice.
Domestic law gave the power of review to the chairman of a superior court—
whether or not upon the individual’s request. In the Court’s opinion, such a
review possibility was not compatible with Article 2 of Protocol N2 7 to the
Convention?®.

A similar situation existed also in Ukraine. In the case of Gurepka v.
Ukraine®, the applicant alleged to possess no effective remedy against his
administrative arrest and detention. The extraordinary review procedure

prescribed by the Ukrainian Code of Administrative Offences could only be

2T Krombach v. France, no. 29731/96, § 96, ECHR 2001-1I.

B Galstyan v. Armenia, no. 26986/03, 15 November 2007.

2 Galstyan v. Armenia, no. 26986/03, & 126, 15 November 2007.
% Gurepka v. Ukraine, no. 61406/00, & 58, 6 September 2005.
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initiated by a prosecutor or by a motion of the president of the higher court.
Given that this procedure was not directly accessible to a party to the
proceedings and did not depend on his or her motion and arguments, the
Court concluded that it was not a sufficiently effective remedy for
Convention purposes. In 2002 the Ukrainian parliament introduced changes
to the national legislation declining the procedure of an extraordinary
reviews!,

Bulgaria also faced such difficulties. The Court found a violation of
Article 2 of Protocol N2 7 in a number of cases’? due to the impossibility of
challenging a conviction under certain legal acts, in particular under the
1963 Decree on Combating Minor Hooliganism. In May 2011 the
Constitutional Court declared Article 7 of the 1963 Decree unconstitutional,
and that in November 2011 that provision was subsequently amended with a
view to the Convention and the Court’s case-law*”.

In the case of Kakabadze and Others v. Georgia®, the applicants were
members of the Equality Institute, a Georgian non-governmental
organisation. The case concerned their arrest and punishment by detention,
which was imposed as an administrative sanction for participating in a
demonstration. The applicants inter alia complained that that they had no
right of appeal against their conviction. The Court observed that the
situation in the present case was identical to those examined by the Court in
two landmark cases on the matter—Gurepka and Galstyan. Notably, in the
instant case as well, irrespective of the fact that the applicants’ appeal had

actually been examined by a judge of the Supreme Court, the extraordinary

31 Agrotehservis v. Ukraine, no. 62608/00, § 46, 5 July 2005.

82 Stanchev v. Bulgaria, no. 8682/02, § 49, 1 October 2009; Kambourov v. Bulgaria (no. 2), no. 31001/02, § 27, 23
April 2009 and Zhelyazkov v. Bulgaria, no. 11332/04, § 43,9 October 2012.

%% Zhelyazkov v. Bulgaria, no. 11332/04, § 45,9 October 2012.

%Kakabadze and Others v. Georgia, no. 1484/07, 2 October 2012.
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review procedure contained in that domestic provision depended on the
domestic authorities’ discretionary power and lacked a clearly defined
procedure and time-limits, thus representing an ineffective remedy* for the

purposes of Article 2 of Protocol N2 7.

Compensation for wrongful conviction

Generally, international law does not confer a right to compensation
upon individuals®®.

Under international custom, this remains a prerogative of states. The
state responsible for an internationally wrongful act is under an obligation to
compensate another state for the damage caused thereby*. Such
compensation shall cover all financially assessable damage including the loss
of profits. In accordance with Article 34 of the Draft Articles on
Responsibility of States for Internationally Wrongful Acts®, compensation is
seen as one of the forms of reparation. Pursuant to Article 41 of the
Convention, if the Court finds a violation, it may, if necessary, afford just
satisfaction to the injured party*®. Nonetheless, it is not an obligation of the

Court; consequently, there is no right to just satisfaction. It is unclear,

3% Hakobyan and Others v. Armenia, no. 34320/04, § 140, 10 April 2012.

36 HYBNEROVA, S. Odskodnéni v mezinarodnim pravu lidskych prav [Compensation in international law of
human rights]//Compensation in international law. Studies in International Law. N2 5 (28). Prague: Charles
University in Prague, 2013, p. 99 and FLIDROVA, E. Copensation of victims under international agreements
on human rights// Compensation in international law. Studies in International Law. N2 5 (28). Prague:
Charles University in Prague, 2013, p.109.

57 Article 36 of the Draft Articles on Responsibility of States for Internationally Wrongful Acts, adopted by
the International Law Commission at its fifty-third session, in 2001 // Yearbook of the International Law
Commission, 2001, vol. II (Part Two).

%8 Draft Articles on Responsibility of States for Internationally Wrongful Acts, adopted by the International
Law Commission at its fifty-third session, in 2001 // Yearbook of the International Law Commission, 2001, vol.
IT (Part Two).

% The European Convention. URL: http://www.echr.coe.int/Documents/Convention ENG.pdf.

“ TYMOFEYEVA, A. and BLSTAKOVA, T. Just satisfaction under the European Convention on Human Rights.
// Compensation in international law. Studies in International Law. N2 5 (28). Prague: Charles University in
Prague, 2013, p.121.
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however, whether Article 3 of the Protocol N2 7 is an exception to this
general rule.

Article 3 provides that compensation shall be paid to a victim of a
miscarriage of justice under certain conditions. These conditions may be
summarized as follows: 1) when a person has been convicted of a criminal
offence by a final decision; 2) when his or her conviction has subsequently
been reversed; 3) when a person has been pardoned, on the ground that a
new or newly discovered facts show conclusively a miscarriage of justice.
However, there is no right to compensation under this provision, if it can be
shown that the non-disclosure of the unknown fact in time was wholly or
partly attributable to the person convicted*!.

The issue of a “newly discovered fact” was analyzed by the Court in the
case of the Matveyev v. Russia**. The case related to inability to seek
compensation for non-pecuniary damage following quashing of criminal
convictions. The applicant was convicted of forging a prepaid postal stamp to
send personal correspondence free of charge. Mr Matveyev was sentenced to
two years’ imprisonment, which he served. His conviction was later quashed
under the supervisory-review procedure. In the course of these proceedings a
domestic court found that the stamp used by the applicant was in fact invalid
under the relevant legislation. Therefore, it could not have been used to
obtain a profit unlawfully. The applicant made a successful claim for
compensation for pecuniary damage, but his claim for compensation for non-
pecuniary damage was dismissed as there was no provision in domestic law

at the time permitting such a claim to be made. In view of the absence of “a

41 HARRIS, D.]., O’BOYLE, M., BATES, E.P., BUCKLEY, C.M. Law of the European Convention on Human
Rights. — 2nd ed., Oxford; New York: Oxford University Press, 2009. P. 750.
42 Matveyev v. Russia, no. 26601/02, 3 July 2008.

233



new or newly discovered fact”, the Court held that the application is
incompatible ratione materiae with the provisions of the Convention within
the meaning of Article 35 § 3.

In the case of Poghosyan and Baghdasaryan v. Armenia*, the first
applicant was awarded compensation in respect of lost earnings, but his
claim in respect of non-pecuniary damage was dismissed on the grounds no
such provision existed in the Civil Code. The Court observed that the purpose
of Article 3 of Protocol N2 7 was not merely to recover any pecuniary loss
caused by wrongful conviction but also to provide a person convicted as a
result of a miscarriage of justice with compensation for any non-pecuniary
damage such as distress, anxiety, inconvenience and loss of enjoyment of
life. As far as no such compensation had been available to the first applicant,
it concluded that there was a breach of this provision.

As it was said before, the United Kingdom is not a party to Protocol N¢
7 to the Convention; however, the Grand Chamber judgment in the case of
Allen v. the United Kingdom** brought an important elucidation regarding the
right to compensation under Article 3 of Protocol N2 7. The case concerned
the refusal of compensation after the overturning of a criminal conviction
and was evaluated by the Court under Article 6 § 2 of the Convention
(presumption of innocence). The applicant was convicted of man
slaughtering her baby son on the basis of medical evidence that the boy’s
injuries amounted to “non-accidental head injury” (“NAHI”). On appeal she
claimed that new medical evidence suggested that the injuries could be
attributed to a cause other than NAHI. As a result the court of appeal

quashed her conviction. It noted that the new evidence might have affected

4 Poghosyan and Baghdasaryan v. Armenia, no. 22999/06, ECHR 2012.
4 Allen v. the United Kingdom [GC], no. 25424/09 [GC], ECHR 2013.
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the jury’s decision to convict. The prosecution, however, did not apply for a
re-trial given that the applicant had already served her sentence. The
applicant lodged a claim for compensation, but her claim was refused given
that there was no miscarriage of justice. For the theory of the Convention law
it is of interest how the Court determined the relation between Article 6 and
Article 3 of Protocol N2 7, being expressed in almost identical terms. It noted
that the two Articles are concerned with entirely different aspects of the
criminal process. On its opinion, there is no suggestion that Article 3 of
Protocol N2 7 was intended to extend general guarantees similar to those
contained in Article 6 § 2 to a specific situation. With reference to Article 7 of
Protocol N2 7, the Court reminded that all provisions of the Convention shall
apply accordingly, and “Article 3 of Protocol N2 7 cannot therefore be said to

constitute a form of lex specialis excluding the application of Article 6 § 274°.

Right not to be tried or punished twice

The principle ne bis in idem was known already in ancient times*. As it
stands in Article 4 of Protocol N2 7, the principle signifies that a person may
not, under the jurisdiction of the same state, be tried or punished again in
criminal proceedings for an offence for which he has already been finally
acquitted or convicted*’. International criminal courts* which adjudicated
upon the behavior of persons in the course of armed conflicts, have widely

applied said principle. Additionally, it should be noted that Article 4 may not

45 Allen v. the United Kingdom [GC], no. 25424/09 [GC], § 105, ECHR 2013.

4 OLIVER P., BOMBOIS T. « Ne bis in idem » en droit européen : un principe a plusieurs variantes //Journal
de droit européen, 20e année, N2 193 (nov. 2012), p. 266.

4 KMEC, J., KOSAR, D., KRATOCHVIL, J., BOBEK, M. Evropskd umluva o lidskych pravech. Komentaf.
1. vydani. Praha: C. H. Beck, 2012. P. 1408.

®JIRUSKOVA 1.  Aplikace zasady ne bis in idem v trestnim pravu. URL:
https://is.muni.cz/th/52940/pravf r/APLIKACE_ZASADY NE BIS_IN IDEM_V_TRESTNIM PRAVU.txt

235



be subject to derogation under Article 15 of the Convention in time of war or
other public emergency threatening the life of the nation®.

Paragraph 2 of Article 4 of the Protocol envisages two main reasons for
the reopening of the case in accordance with the law to be possible: 1) if
there is evidence of new or newly discovered facts, or 2) if there has been a
fundamental defect in the previous proceedings, which could affect the
outcome of the case®.

The question of the “new or newly discovered facts” was subject to the
Court’s study in the case of the Nikitin v. Russia®'. It concerned the
supervisory review proceedings conducted after the final acquittal of the
applicant. The Court observed that the applicant was not “tried again” as the
supervisory review could be considered as a re-opening of a finally decided
criminal case on the grounds of new or newly discovered evidence, which was
in accordance with Article4 § 1 of Protocol N2 7°2. In the same case, the
Court furthermore dealt with the relation between this Article and Article 6
of the Convention in view of the fact that ne bis in idem is one of the fair trial
guarantees. The Court reiterated: “The mere fact that the institution of
supervisory review as applied in the present case was compatible with Article
4 of Protocol N2 7 is not, however, sufficient to establish compliance with

Article 6 of the Convention”>3.

4 Paragraph 33 of the Explanatory Report to Protocol N2 7 to the Convention. URL:
http://conventions.coe.int/Treaty/EN/Reports/Html/117.htm

0 HARRIS, D.J., O’BOYLE, M., BATES, E.P., BUCKLEY, C.M. Law of the European Convention on Human
Rights. — 2nd ed., Oxford; New York: Oxford University Press, 2009, p. 751.

> Nikitin v. Russia, no. 50178/99, ECHR 2004-VIII.

>2 Fadin v. Russia, no. 58079/00, § 32, 27 July 2006.

55 Nikitin v. Russia, no. 50178/99, § 54, ECHR 2004-VIII and KMEC, J., KOSAR, D., KRATOCHVIL, J., BOBEK,
M. Evropska iumluva o lidskych pravech. Komentér. 1. vydani. Praha: C. H. Beck, 2012, p. 1408.
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The second exception envisaged in paragraph 2 of Article 4 of Protocol
N¢ 7 was a reason of founding no violation in the case of Margus v. Croatia>.
The applicant was a member of the Croatian army. A first set of criminal
proceedings was brought against him in 1993 in connection with a number of
serious offences against civilians, including murder. Those proceedings were
terminated under an amnesty act. In 2007 the county court convicted him of
war crimes against the civilian population. The offences set out in the
applicant’s indictment in 1993 corresponded to those described in the county
court’s judgment in 2007. Judging this case, the Court took into account the
rule that granting an amnesty in respect of crimes against humanity, war
crimes and genocide is prohibited by international law. It concluded that the
grant of an amnesty to the applicant in respect of acts which had been
characterised as war crimes against the civilian population had amounted to
a fundamental defect in the proceedings within the meaning of the second
paragraph of Article 4 of Protocol N2 7, justifying the reopening of the
proceedings.

As a key judgment, the Grand Chamber case of Sergey Zolotukhin v.
Russia establishes the main rules in applying Article 4 of Protocol N2 7°°. The
Court reiterated that this Article contains three distinct guarantees and
provides that no one shall be 1) liable to be tried, 2) tried or 3) punished for
the same offence. The circumstances of the case may be summarized as
follows. Mr Zolotukhin was arrested for bringing his girlfriend into a military
compound without authorization. The local court convicted him of “minor
disorderly acts” under Article 158 of the Russian Code of Administrative

Offences and sentenced him to three days of detention. Subsequently,

> Margus v. Croatia, no. 4455/10, 13 November 2012.
5 Sergey Zolotukhin v. Russia [GC], no. 14939/03, ECHR 2009.
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criminal proceedings were brought against him in relation to the same
events. Although the applicant had eventually been acquitted, it made no
difference for the Court as the same offence was prosecuted twice. Therefore,
there has been a violation of Article 4 of Protocol N2 7.

Autonomous meaning of the notion “criminal proceedings” in the
Convention may also include administrative procedures. In view of the
severity of the penalty (three days’ detention) in the case of Zolotukhin v.
Russia®®, the applicant’s administrative conviction fell within the ambit of a
“penal procedure” for the purposes of Article 4 of Protocol N2 7. The Court
applied this meaning also in the case of Khmel v. Russia®’. The applicant was
convicted of “persistent refusal to obey police orders” and “minor disorderly
acts” in administrative proceedings which are to be assimilated to “penal
procedure” within the autonomous Convention meaning of that term. After
his conviction had become final, criminal charges relating to the same set of
factual circumstances were brought against him and he was convicted again
in the proceedings that followed. Accordingly, Article 4 of Protocol N2 7 was
breached.

A great contribution of the judgment in the case of Zolotukhin v.
Russia®® amounted to determining the notion “same offence”. In its previous
practice, the Court had adopted a variety of different approaches, placing the
emphasis on identity of the facts irrespective of their legal characterisation®’,
on the legal classification as the same set of facts could give rise to different

offences®®, or on the existence of essential elements common to both

% Sergey Zolotukhin v. Russia [GC], no. 14939/03, ECHR 2009.

7 Khmel v. Russia, no. 20383/04, § 63, 12 December 2013.

%8 Sergey Zolotukhin v. Russia [GC], no. 14939/03, ECHR 2009.

 Gradinger v. Austria, 23 October 1995, Series A no. 328-C.

0 QOliveira v. Switzerland, 30 July 1998, Reports of Judgments and Decisions 1998-V.
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offences®!. The final explanation given in the present case is that Article 4 of
Protocol N2 7 should be understood as prohibiting the prosecution or trial of
an individual for a second offence in so far as it arose from identical facts or
facts that were “substantially” the same as those underlying the first offence.
This guarantee comes into play when a new set of proceedings is instituted

after a previous acquittal or conviction has obtained the force of res judicata.

Equality between spouses

The last substantive provision of Protocol N2 7 provides for the equality
of rights and responsibilities of spouses as to marriage, during marriage and
in the event of its dissolution. This provision excludes the period preceding
marriage and does not apply to conditions of capacity to enter into marriage
provided by national law®2.

The rights and responsibilities of spouses under Article 5 of Protocol N®
7 to the Convention are of a private law character; therefore, this article does
not apply to other fields of law, such as administrative, fiscal, criminal,
social, ecclesiastical or labour laws®.

With the member states being free to take necessary measures in the
interests of the child, they enjoy a wide margin of appreciation in the area of
child care. National courts are free to apply provisions of domestic law, if

they are not discriminatory in their nature®. Non-consignment of a child to

¢! Franz Fischer v. Austria, no. 37950/97, 29 May 2001.

62 HARRIS, D.J., O’'BOYLE, M., BATES, E.P., BUCKLEY, C.M. Law of the European Convention on Human
Rights. — 2nd ed., Oxford; New York: Oxford University Press, 2009, p. 754.

®% Paragraph 35 of the Explanatory Report to Protocol No. 7 to the Convention. URL:
http://conventions.coe.int/Treaty/EN/Reports/Html/117.htm

¢ Josub Caras v. Romania, no. 7198/04, § 57, 27 July 2006.
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the father’s care does not mean “anti-fathers” discrimination®. A similar
approach is taken by the Court in cases concerning adoption.

In the case of Chepelev v. Russia®, relying on Article 5 of Protocol N¢ 7,
the applicant complained about the domestic authorities’ decision to allow
his daughter to be adopted without his consent. The Court noted that Mr
Chepelev had not seen his daughter since she was two years old, which is
more than three years before her adoption had been granted. On the other
hand, the adoptive father had close ties with the daughter of the applicant as
they had been living together for almost three years by the time she was
adopted. Moreover, the girl considered him to be her father. With regard to
that there had been no indication that the domestic authorities had
arbitrarily come to their decisions, the Court held unanimously that there
had been no infringement of Article 5 of Protocol N2 7.

The case of D.D. v. France®” concerned the exequatur of a foreign
unilateral divorce judgment. Though the case was finally struck out of the list
of cases of the Court, it set an example for possible violations of the Article.
In the present case it was noted that a decision which recognizes unilateral
repudiation by the husband without giving legal effect to any challenge by
the wife is contrary to the principle of equality between spouses on the
dissolution of a marriage, as recognized by Article 5 of Protocol N2 7 to the
Convention®,

The need to take into account the interest of children is also related to
the judgments and decisions under Articles 8 and 14 of the Convention. In a

number of cases where the Court found a violation of Article 8, it decided

5 Marsdlek v. the Czech Republic, no. 8153/04, § 77, 4 April 2006.
6 Chepelev v. Russia, no. 58077/00, 26 July 2007.

7 D.D. v. France (striking out), no. 3/02, 8 November 2005.

% D.D. v. France (striking out), no. 3/02, § 27, 8 November 2005.
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that complaints under Article 5 of Protocol N2 7 of the Convention need not
be examined separately®. As for Article 14 (principle of non-discrimination),
the Court has repeatedly maintained that the distinction must be based on
an objective and reasonable justification. Nevertheless, applicants have to

prove that there has been discrimination, for example on grounds of sex.

The rights of legal persons under Protocol N? 7 to the Convention

In accordance with Article 7 of Protocol N2 7 the provisions of Article 1
to 6 of this Protocol shall be regarded as additional Articles to the
Convention. Right to individual petition pursuant to Article 34 of the
Convention is applicable to physical and legal persons. However, in the view
of the nature of the latter, it may not enjoy all the rights set forth in the
Convention. The title of Article 1 of Protocol N2 7 to the Convention
“Procedural safeguards relating to expulsion of aliens” for instance shows
that this provision cannot be violated in respect of business entities. It is
equally clear that legal persons are not able to conclude marriage.
Nevertheless, it remains ambiguous whether the criminal proceedings can be
instituted against legal entities.

For many years, the theory of criminal law denied the possibility of
corporate criminal liability. In some counties, such as Russia, Germany and
Turkey, this tradition is still alive. Nonetheless, criminal liability of legal
persons is currently implemented in forty one of forty seven Council of

Europe member states’'. The national law of the United Kingdom and the

 Kaplan v. Austria, no. 45983/99, & 37, 18 January 2007 and Reslovd v. the Czech Republic, no. 7550/04, § 68,
18 July 2006.

™ Marsdlek v. the Czech Republic, no. 8153/04, § 75, 4 April 2006.

" TYMOFEYEVA A. Some guarantees regarding criminal proceedings applicable to non-governmental
organizations: Protocol no. 7 to the European convention on human rights// // Czech Yearbook of Public and
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Netherlands envisaged corporate criminal liability in the first half of the 20t
century, but for the majority of the states this legal norm was adopted
around the turn of the millenium. Ukraine accepted such a liability of legal
persons only in 2013 by Law No. 314-VII’?, which will come into force on 1
September 2014. Russia follows the Ukraine in this agenda, and the Russian
authorities already prepared a draft law on the subject similar to the
Ukrainian one™.

Taking into account all the above-mentioned, it is possible to conclude
that legal persons may enjoy the following guarantees under Protocol N? 7:
the right to appeal in criminal matters (Article 2), the right to compensation
for wrongful conviction (Article 3), and the right to not be tried or punished
twice (Article 4).

For the first time in the history of the Court, it held that there had been
a violation of the right of legal person under Protocol N2 7 in the case of
Grande Stevens and Others v. Italy’ on 4 March 2014. The applicants in the
present case were two Italian companies, Exor s.p.a. and Giovanni Agnelli &
C. s.a.s., their chairman (Gianluigi Gabetti), the authorised representative of
Giovanni Agnelli (Virgilio Marrone), and a lawyer the Agnelli group (Franzo
Grande Stevens) called together “the applicants”. The Court unanimously
ruled that there had been a violation of Article 4 of Protocol N2 7 in respect
of them. In addition, it required that the respondent state is to ensure that

the new criminal proceedings brought against the applicants, in violation of

Private International Law (Ceska rocenka mezinarodniho prava verejného a soukromého, Vol. 4. — Praha:
Ceska spolecnost pro mezinarodni pravo), 2013, p. 160-161.

2 Law of Ukraine No. 314-VII of 23 May 2013 On changes to some legal acts of Ukraine. URL:
http://zakon4.rada.gov.ua/laws/show/314-18

5 Anexkcanmp Bactpeikuu: KoHduckaumss Kak Mepa HakKa3aHMsI SBASETCS CaMOii IefiCTBeHHOI mJist
npeaynpexmaeHus KOpPYIIUM // Rossijskaja gazeta, 21 January 2014. URL:
http://www.rg.ru/2014/01/21/bastrykin.html

™ Grande Stevens and Others v. Italy, nos. 18640/10, 18647/10, 18663/10, 18668/10 and 18698/10, 4 March
2014.
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Article 4 of Protocol N2 7, were closed as rapidly as possible. The case
concerned the issue of the administrative penalty imposed on them by the
Stock Exchange Commission and the criminal proceedings to which they are
currently subject after having been accused of market manipulation in the
context of a financial operation involving the car manufacturer FIAT. Since
the possible administrative fine amounted to 5 million Euros together with
the confiscation of goods, the Court came to conclusion that this sanction is
rather “criminal””. Following the test of Zolotukhin, the Court held that this
Article does not allow prosecuting twice for the same offence.

Although this was the first case where the Court confirmed the
applicability of this provision to legal persons, such a hypothesis already
existed in the works of legal theorists’. The issue under Article 2 of Protocol
N¢ 7 was previously raised by the applicants in the case of Siglfirdingur ehf v.
Iceland”. The applicant company complained of a violation of its right to
have its conviction or sentence reviewed by a higher tribunal, as it has not
been able to obtain a review by a superior court of the fine imposed. The
Court was not able to rule on the subject, because the parties reached a
friendly settlement agreement and the case was struck from the Court’s list.
A few other companies relied on this Article in their submissions, but the
Court declared their applications inadmissible on different reasons, such as
no appearance of a breach’, or because the legal person did not take part in

the proceedings in question”.

7 Ibid., & 99.

6 OLIVER P., BOMBOIS T. « Ne bis in idem » en droit européen : un principe a plusieurs variantes //Journal
de droit européen, 20e année, n° 193 (nov. 2012), p. 268.

1 Siglfirdingur ehfv. Iceland (friendly settlement), No. 34142/96, 30 May 2000.

8 000 Torgovyi Dom “Politeks” v. Russia of 3 July 2003, Application no. 72145/01 and Fortum Oil and Gas Oy
v. Finalnd (dec.) of 12 November 2002, Application No. 32559/96.

™ Falgest s.r.l. and Others v. Italy of 30 April 2013, Application No. 19029/11.
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As regards violation of Article 3 of Protocol N2 7 in respect of legal
persons, no judgment has held a breach of this provision yet. In the case of
Marpa Zeeland B.V. and Metal Welding B.V. v. the Netherlands®, the Court
could have possibly reached such conclusion. However, Netherlands had not
ratified Protocol N2 7; therefore, the application was declared incompatible
ratione materiae with the provisions of the Convention.

The most frequently invoked article of Protocol N 7 is Article 4, but, as
it was said, the first judgment declaring a violation of this provision in
respect of a business entity was taken in March 2014. Other applications
where the companies relied on this Article were dismissed by the Court.
Among the main reasons for dismissal are the non-exhaustion of domestic
remedies®, no appearance of a violation®?, that the legal person was not a
party to the proceedings®®, or the fact that the two offences were entirely

separate with different essential elements®.

Conclusions: results after 30 years

The analysis of the substantial provisions of Protocol N2 7 to the
Convention shows that notwithstanding the fact that they are less known, the
rights envisaged by them are invoked by applicants in a quite considerable
number of applications. As a result, the practice of the Court on the subject
has become relatively extensive. Moreover, in line with the principle iura novit
curia, the Court decided to pronounce a violation of Article 1 of Protocol N2 7

even when the applicants did not rely on this provision. For 30 years of

8 Marpa Zeeland B.V. and Metal Welding B.V. v. the Netherlands, No. 46300/99, ECHR 2004-X (extracts)

8L K.S. and K.S. AG v. Switzerland (dec.), No. 19117/91, 12 January 1994.

82 Saarekallas OU and Others v. Estonia (dec.), No. 11548/04, 15 May 2006.

8 Mihai Gdngd et Le Syndicat Indépendant Des Juristes De Roumanie v. Romania, No. 28906/09, 10 April 2012.
84 Synnelius and Edsbergs Taxi AB v. Sweden (dec.), No. 44298/02, 17 June 2008.
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existence of the Protocol the Court had a possibility to rule on each material
article of it.

Protocol No. 7 contains five main guarantees, which are 1) the right of
aliens to procedural guarantees in the event of expulsion from the territory of
a State (Article 1); 2) the right of a person convicted of a criminal offence to
have the conviction or sentence reviewed by a higher tribunal (Article 2); 3)
the right to compensation in the event of a miscarriage of justice (Article 3);
4)the right not to be tried or punished in criminal proceedings for an offence
which has already led to an acquittal or conviction (ne bis in idem) in Article 4
and 5) equality of rights and responsibilities as between spouses (Article 5).
These guarantees, however, do not apply to natural and legal persons to the
same extent.

In view of the status of business entities, they do not enjoy the rights set
forth in Articles 1 and 5 of Protocol N2 7. Moreover, the case-law of the Court
in relation to legal persons is not extensive. The first judgment where the
Court found a violation of the provisions of Protocol N2 7 in respect of legal
entity, was issued only in March 2014. This was the case of Grande Stevens and
Others v. Italy®®, where the Court recognized a breach of Article 4 of Protocol
N2 7 to the Convention. Such a situation can be explained by the fact that the
institute of criminal liability of legal persons has come into being rather
recently. Many contracting parties adopted corresponding legislation only
after 2000. Therefore, not many applicants-legal persons had a chance to
lodge their complains with the Court. In addition, not all the Council of
Europe member states ratified this Protocol. The states with the longest

tradition of the corporate criminal liability are not the parties to the Protocol.

8 Grande Stevens and Others v. Italy, nos. 18640/10, 18647/10, 18663/10, 18668/10 and 18698/10, 4 March
2014.
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Furthermore, the legislation of not all the countries envisages a possibility of
corporate criminal liability. Russia, as the biggest country of the Council of

Europe, did not do so yet.
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THE DISCRETION, THE OBLIGATION AND EXCEPTIONS UNDER THE
PRELIMINARY RULING PROCEDURE

Edita Turi¢nik®

Abstract. The CJEU is the only body on the entire territory of the
European integration with exclusive competence to provide an autonomous
interpretation of the EU law or to decide on its eventual invalidity. The
fundamental mechanism by which the CJEU performs its responsible task is
laid down in Article 267 TFEU where the preliminary ruling procedure is
settled. On the basis of mentioned Article national courts may and
sometimes must refer a question to the CJEU and ask for clarification of the
meaning or review of the validity of an act of EU law, which is of relevance to
the case upon which national courts need to adjudicate. This paper examines
mentioned mechanism, which is based on co-operation between the CJEU
and national courts giving each of the two types of courts their own tasks and
responsibilities. It furthermore deals with an aspect, when national courts
have the discretion and when they are under the obligation to refer questions
to the CJEU and which are the exceptions to this obligation. Possible legal
consequences, that may follow if national courts do not fulfil their

obligations under Article 267 TFEU, are discussed briefly as well.

Keywords: preliminary ruling procedure, Article 267 TFEU, the Court

of Justice, national courts, co-operation, the right to refer a question, the

* Doctoral candidate at the Faculty of Law, University of Maribor; edita.turicnik@gmail.com
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duty to refer a question, exceptions, legal consequences, the right to lawful

judge, state liability, infringement procedure, breach of the ECHR.

INTRODUCTION

An essential feature of European Union (hereinafter: EU and also
Union) legal system is its decentralized character in the sense that it
comprises the Court of Justice of the European Union (hereinafter: CJEU)! at
the EU level and national courts of all EU Member States in their role as
ordinary law courts of the EU at the national levels. This feature follows from
the second sentence of Article 19(1) of the Treaty on European Union
(hereinafter: TEU)? according to which “Member States shall provide remedies
sufficient to ensure effective legal protection in the fields covered by Union law”.
The mentioned provision can be seen as an expression of the subsidiary
principle® in the judicial structure of the EU. It follows that in this system
legal protection of individuals’ rights is first of all a matter for all national
courts*. Consequently they are obliged to give full effect to the EU law and
even more they are expected to know and master the entire EU law ex officio.

Since it can easily happen, that national courts (when applying EU law)
are not sure about the right interpretation or have doubts about validity of
certain EU law provision, they should under such circumstances request the

CJEU to give a preliminary ruling, taking into account that the latter has an

! The institution consists of three judicial bodies: the Court of Justice (Arts. 251 to 253 TFEU), the General
Court (Art. 254 TFEU) and specialized courts (Art. 257 TFEU).

20J C 326 of 26. 10. 2012.

® The principle of subsidiarity is defined in Article 5(3) of the TEU. Under the principle of subsidiarity, in
areas which do not fall within its exclusive competence, the Union shall act only if and in so far as the
objectives of the proposed action cannot be sufficiently achieved by the Member States, either at central
level or at regional and local level, but can rather, by reason of the scale or effects of the proposed action, be
better achieved at Union level.

4 See also: Rene Barents; The Court of Justice after the Treaty of Lisbon; Common Market Law Review 47
(2010); pp. 709-728; page 715.
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exclusive monopoly of interpretation on the matters of Union law. Such
jurisdiction of CJEU follows already from Article 19 of the TEU, according to
which the function of the CJEU is to “ensure that in the interpretation and
application of the Treaties the law is observed” and more explicitly from Article
267 of the Treaty on the Functioning of the European Union (hereinafter:
TFEU)®, where a reference-based preliminary ruling procedure is provided.
Mentioned procedure is the principal procedural link between the
Member States’ courts and the CJEU within the EU legal system, under which
the national court makes a decision to request an explanation from the CJEU
on questions of EU law arisen in the national proceeding. In that case only
specific point of EU law is referred to the CJEU which, in turn, rules on that
point and remits the issue back to the national court, from where the
reference was made, for a final decision. By clarifying such questionable legal
matters the CJEU may ensure uniform application of the EU law throughout
the Member States and offer useful guidance to the referring courts in
particular cases on correct interpretation of EU law. The right and in some
cases the duty of national courts to refer questions for a preliminary ruling
follows directly from the TFEU and is independent of the existence of any
national procedural rule. National legal rules can supplement but cannot
restrict these rules of the TFEU®. It thus follows that the national court can
initiate a reference for a preliminary ruling even if its own domestic law does

not regulate this possibility or its procedural framework’.

>0J C 326 of 26. 10. 2012.

¢ See e.g.: Case 106/77 Amministrazione delle Finanze dello Stato v Simmenthal SpA (II) [1978] ECR 0629,
paras. 20-22.; Case C-348/89 Mecanarte — Metalurgica da Lagoa Lda v Chefe do Servico da Conferencia
Final da Alfandega do Porto [1991] ECR I-3277, para. 45.

7 See also: Laszl6 Blutman; The Cartesio judgment: Empowering lower courts by the European Court of
Justice; Pravo i Politika (ISSN 1820-7529); Vol. IIl., 2010/2.; pp. 95-106; page 96.
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The significance of the mentioned procedure cannot be overestimated,
since almost all the major principles established by the CJEU (such as direct
effect® and supremacy’® of EU law) were decided in the context of a reference
to that court for a preliminary ruling under Article 267 TFEU. The procedure
accounts for over 50 % of all cases heard by the CJEU and it plays a central
part in the development and enforcement of EU law!°. Even the CJEU itself in
its report!! to the 1996 IGC was firmly of the view that “the preliminary ruling
system is the veritable cornerstone /.../ since it plays a fundamental role in
ensuring that the law established by the Treaties retains its Union character with
a view to guaranteeing that the EU law has the same effect in all circumstances
in all of the Member States of the EU while at the same time ensuring that
individuals are effectively protected by the courts”. Thus, the principal purpose
of Article 267 TFEU is to establish a generally applicable interpretation that
goes beyond the confines of a single case; furthermore, ensure that EU law

preserves its unity and is interpreted and applied in a uniform manner in all

8 The direct effect is one of the fundamental principles of EU law according to which provisions of Union law
may, if appropriately framed, confer rights on individuals which the courts of Member States of the EU are
bound to recognise and enforce. Not explicitly stated in any of the EU Treaties, the principle of direct effect
was first established in relation to provisions of those treaties by the CJEU through preliminary ruling
procedure in Van Gend en Loos v. Nederlandse Administratie der Belastingen,(Case 26/62; [1963] ECR 1).
Mentioned principle means that EU law does not have to be transposed into national legislation in order to
be immediately applicable. The direct effect must be compliant with several criteria in order to be enforced,
though; in short these are: precision and clarity, un-conditionality and not requiring further measures to be
implemented.

 The supremacy (sometimes referred to as primacy) of EU law is a principle by which the national laws of EU
Member States that conflict with laws of the European Union must be ignored by national courts so that the
EU law can take the full effect. The legal doctrine emerged from the CJEU through a number of decisions and
was firstly proclaimed in the case of Da Costa v. ENEL (Case 6/64 [1964] ECR 585). The CJEU furthermore in
the case Internationale Handelsgesellschaft (C-11/70 [1970] ECR 1125) stressed that EU law takes
precedence over all forms of national law, including national constitutional law.

10 See also: Steiner J., Woods L., Twigg-Flesner C.; EU Law; 9th edition; OUP Oxford 2006; page 193.

1 Report of the Court of Justice on certain aspects of the application of the Treaty on European Union;
Luxembourg; May 1995, page 6 and Opinion of AG Tizzano in case C- 99/00 Lyckekog [2002] ECR 1-4839,
para. 69.
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Member States; and also prevent a body of national case law not in accord
with the rules of EU law from coming into existence in any Member State!?.
However and irrespective of the foregoing the practice has shown that
national courts are often reluctant to send questions for preliminary ruling
to the CJEU. This can be deducted from statistics and comparison of a total
number of references from various Member States. Lately the debates were
focused especially on the fact, that low number of references is a feature
particularly of the new Member States'®>. One can hardly conclude whether
this means, that in some new Member States EU law is not applied at all, or
whether the national courts in new Member States master EU law in such a
way, that no assistance of the CJEU is required. But when the latter is not the
case, national courts of specific Member State that are under obligation to
start a reference procedure should be aware, that not referring a question for
a preliminary ruling constitutes a breach of EU law, which may result in
different unfavourable consequences for that Member State. That would not
be the case only when the specific circumstances would be given, that are by

the CJEU itself determined as the only justifiable exceptions for not referring

12 See e.g.: Case 107/76 Hoffmann-La Roche [1977] ECR 957, para. 5; Joined Cases C-35 & 36/82 Morson and
Jhanjan [1982] ECR 3723, para. 8.

13 E.g.: From Republic Slovenia (since the entrance into EU integration on the 1. May 2004 and until now)
there were only four questions referred for a preliminary ruling. The first one in case Deticek (C-403/09) was
send only in 2009, the second one also in 2009 in case C-536/09 Omejc, the third one in the case C-603/10
Pelati in 2010 and the fourth one in 2011 in case C-541/11 Grilc. Only four questions are placing Slovenia
among the least active Member States together with Cyprus and Malta, as regards participation in European
judicial dialogue. At this point it is also necessary to emphasize another aspect, i.e. the right of all Member
States to intervene in a preliminary ruling procedure and thus importantly influence on the development of
EU law. Until now Slovenia in almost ten years of membership in the EU intervened in approximately 27
preliminary ruling proceedings. Although this figure at first glance may seem encouraging, it should be
noted however, that each year there are approximately 400 proposals for a preliminary ruling procedure all
together. Therefore it would be desirable to hear the voice of Slovenia on several occasions. This would not
only increase the visibility of Slovenia in the European institutions, but would also be an opportunity for its
influence on the development of EU law, which is not created only in the EU's legislative bodies, but with
the case law of the CJEU as well. More interventions in preliminary ruling procedures would therefore be in
the interest of Slovenia itself, especially in matters that may have significant impact on the Slovenian legal
order. The same applies to all the other Member States.
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a question. Those mentioned exceptions for not referring a question,
however, are not as easy to use and as clear as one could expect. In fact it is
rather difficult to fulfil all the conditions in practice as is explained later on

in this paper.

2. REFFERING A QUESTION—THE RIGHT AND THE DUTY

In principle the question whether to make a reference falls within the
exclusive jurisdiction of the national court. That court enjoys absolute
discretion and may make a reference on its own motion, regardless from any
interference from the litigants!* or constraints imposed by national law'. In
deciding whether to make a reference the national court must consider, that
a decision of the CJEU on the question of EU law arising in the proceedings
before it “is necessary to give judgement”. This in general means, that the
result of the case must depend upon the decision of the CJEU, but it is
accepted that necessity exists even when the decision is only potentially
conclusive'®. A reference is not necessary if the answer to the question,
regardless of what it may be, can in no way affect the outcome of the case'’.
The decision at what stage in the proceeding a question should be referred to

the CJEU for a preliminary ruling is dictated by considerations of procedural

4 Tn Case 126/80 Salonia v. Poidomani and Giglio [1981] ECR 1563, para. 7, it was held that a national court
must be free to make a reference on its own motion even contrary to the wishes of the parties. Also, the
national court alone has power to determine the questions to be referred, the parties to the main action
being unable to change their content or scope.

5 The CJEU has emphasized that the discretion of the national court to make a reference cannot be
compromised by rules of national law, for example a rule that the referring court is bound by the decisions
of a superior court. See e.g.: Case 166/73 Rheinmuhlen v. Einfuhr- und Vorratsstelle Getreide [1974] ECR 33,
paras. 3—4; Case 146/73 Rheinmuhlen- Dusseldorf v. Einfuhrund Vorratsstelle Getreide [1974] ECR 139.

16 See also: Tridimas T.; Knocking on Heaven’s Door: Fragmentation, Efficiency and Defiance in the
Preliminary Reference Procedure; Common Market Law Review 40 (2003); pp. 9 — 50.

17 Case 283/81 CILFIT v Ministry of Health [1982] ECR 3415.
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economy and efficiency to be weighed only by the national court and not by

the CJEU'S,

2.1. Discretionary and mandatory references

Article 267 TFEU provides that the CJEU shall have jurisdiction to give
preliminary rulings concerning the interpretation of the Treaties or the
validity and interpretation of acts of the institutions, bodies offices or
agencies of the Union; where such a question is raised before any court or
tribunal of a Member State!® and if that court or tribunal considers that a
decision on the question is necessary to enable it to give judgment. However,
where any such question is raised in a case pending before a court of tribunal
of a Member State against whose decisions there is no judicial remedy under
national law, that court or tribunal shall bring the matter before the CJEU.

It follows, that there is a clear distinction between appealable and non-
appealable decisions. As regards appealable decisions, courts or tribunals
have an unfettered discretion in deciding to seek a preliminary ruling. To
emphasise this point: it is for the lower national courts to decide whether or
not to make a reference; to decide the legal issue(s) for reference; and to
decide at what stage in the proceeding to make the reference. That an appeal
is pending before an appellate court is no bar for making a reference; neither
is a national court precluded from making a reference when the CJEU has

already ruled on a similar question from another court?. Such courts will

18 Case 14/86 Pretore di Salo v Persons Unknown [1987] ECR 2545.

1 Whether a particular body qualifies as a court or tribunal having the authority to request a preliminary
ruling is a matter of Union law. The CJEU in order to determine whether a body making a reference is a court
or tribunal for the purposes of Article 267 TFEU, for the first time in the Case 61/65 Vaassen [1966] ECR 261;
and later on in Case C-54/96 Dorsch Consult[1997] ECR 1-0496, laid down five criteria via which a court or
tribunal might be identified. Those criteria are: statutory origin; permanence; inter partes procedure;
compulsory jurisdiction; and the application of rules of law.

20 Cases 28-30/62 Da Costa en Schaake NV [1963] ECR 31.
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only have the obligation to refer, if they contemplate declaring an EU act
invalid?!. In this situation, the obligation to refer cannot be mitigated not
even by the acte clair or acte éclairé principles explained further on in this
paper, since a national court cannot declare an EU act invalid, even if similar
provisions in another comparable legal act have already been declared
invalid by the CJEU.

In contrast to just explained, where a question of EU law “is raised in a
case pending before a national court or tribunal” whose decision is non-
appealable, that national court or tribunal “shall bring the matter” before the
CJEU. According to its wording, Article 267(3) TFEU imposes on all Member
State courts of last instance an unconditional obligation to refer a question
for preliminary ruling, when that court is not sure about the right
interpretation or validity of certain EU law provision?’.. This seemingly
indicates that there is no discretion when there is no further possible judicial
remedy under national law; however, a court of last instance can refrain from
making a reference, if, on the basis of national law, it arrives at a result that
makes otherwise relevant EU law provision obsolete for the resolution of the
dispute. This situation may arise where national procedural rules are stating,
that the matter that gives rise to a problem in EU law cannot be judged, for
example, where a claim under EU law is being brought after the expiry of the
period of limitation laid down in national procedural law?:.

In most Member States, the direct competence of a national judge to
request a preliminary ruling from the CJEU has its reflection in the national

procedural law. But even in the absence of any such explicit provision in

2 See e.g.: Case 314/85 Foto-Frost [1987] ECR 4199; Case C-344/04 IATA [2006] ECR 1-403; Case C-119/05
Lucchini [2007] ECR I-6199; and Case C-461/03 Gaston Schul [2005] ECR I-10513.

22 See also: Niels Fenger, Morten P Broberg; Finding Light in the Darkness: On the Actual Application of the
acte clair Doctrine; Yearbook of European Law (2011); Volume 30, Issue 1; pp. 180-212; page 181.

% Ibidem, page 183.
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national law, the national court would still be entitled to make a preliminary
reference under direct application of Article 267 TFEU, since the right and in
some cases the duty of national courts to refer questions for a preliminary
ruling follows directly from the TFEU. Therefore the national court can
always initiate a reference for a preliminary ruling, since the absence of

domestic legal regulation does not impede preliminary references?®:.

2.2. Control of admissibility

Since it is for the national court to determine the need for a preliminary
reference and the questions to be referred?®, there is a presumption of
relevance attached to the questions, which may be rebutted only in
exceptional cases. In principle, the CJEU is therefore bound to give a ruling,
unless it cannot provide an adequate answer due to the questions submitted
by the national courts?. It follows that the CJEU may decline jurisdiction in
the following cases:

1 where the referring court has failed to define adequately the legal
and factual background to the dispute?’;

2 where the question referred is general or of a hypothetical

nature?s;

% See also: Laszl6 Blutman; op. cit. supra, page 96.

% See e.g.: Case C-415/93 Bosman [1995] ECR 1-4921, para. 59; Case C-379/98 PreussenElektra [2001] ECR I-
2099, para. 38; Case C-318/00 Bacardi-Martini and Cellier des Dauphins [2003] ECR I-905, para. 40.

% See also: Xavier Groussot; Spirit Are You There? Reinforced Judicial Dialogue and the Preliminary Ruling
Procedure; (October 6, 2008); Eric Stein Working Paper No. 4/2008; page 14.

27 See e.g.: Joined Cases 320-322/90 Telemarsicabruzzo SpA v Circostel [1993] ECR I-393, Joined Cases C-128
& 137/97 Testa and Modesti [1998] ECR I-2181; Case C-9/98 Agostini [1998] ECR 1-4261; Case C-116/96 REV
Reiseburo Binder GmbH [1998] ECR I-1889; Joined Cases C-28 & 29/98 Charreire and Hirtsmann v. Directeur
des Services Fiscaux de la Mossele [1999] ECR 1-1963; Case C-325/98 Anssens v. Directeur des Services
Fiscaux du Nord [1999] ECR I-2969; Case C-422/98 Colonia Versicherung and Others v. Belgian State [1999]
ECR I-1279; Case C-116/00 Laguillaumie [2000] ECR I-4979.

2 See e.g.: Case C-83/91 Meilicke [1992] ECR 1-4871; Joined cases C-320 — C-322/90 Telemarsicabruzzo
[1993] ECR I-00393; Case C-157/92 Banchero [1993] ECR I-01085.
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3 where the issues of EU law on which the referring court seeks
guidance bear no relation to the actual nature of the case or the subject-
matter of the main action?’; or

4 where the question does not fall within the scope of EU law®.

In fact the case law does not distinguish clearly between the second
and the third category mentioned above, but it is nevertheless evident, that
the hypothetical nature of the questions referred includes the cases where
the proceedings are contrived®. By contrast, the CJEU firmly follows its
stance that it will not examine whether the referring court lacks jurisdiction
according to the procedural rules of national law. Nor will it investigate
whether the factual findings of the referring court are correct®. To say it
differently, the duty assigned to the CJEU by Article 267 TFEU is not that of
delivering advisory opinions on general or hypothetical questions, but solely

of assisting in the administration of justice in the Member States.

3. EXCEPTIONS—WHEN THERE IS NO DUTY TO REFFER
Although Article 267(3) of the TFEU clearly specifies that national
courts acting as a final resort are obliged to exercise the reference for a

preliminary ruling, the CJEU is not so strict in interpretation of mentioned

2 See e.g.: Case C-343/90 Lourenco Dias [1992] ECR 1-4673; 104/79 Foglia v Novello [1980] ECR 745; 244/80
Foglia v Novello [1981] ECR 3045; C153/00 Paul der Weduwe [2002] ECR I-11319; C318/00 BacardiMartini
SAS v Newcastle United Football Company Ltd [2003] ECR-00905.

%0 See e.g.: Case C-328/04 Attila Vajnai [2005] ECR I-8577; C-212/06 Government of the French Community
and Walloon Government [2008] ECR 1-01683, para. 33; and Case C-127/08 Metok [2008] ECR I-06241,
para.77. In Metock the CJEU stated that it is settled case-law that the Treaty rules governing freedom of
movement for persons and the measures adopted to implement them, cannot be applied to activities which
have no factor linking them with any of the situations governed by EU law and which are confined in all
relevant respects within a single Member State.

31 See e.g.: Case 244/80 Foglia v. Novello [1981] ECR 3045, para 18; Case C 343/90 Lourenco Dias [1992] ECR
[-04673, para 17.

32 See e.g.: Case C-435/97 World Wildlife Fund v. Autonome Provinz Bozen [1999] ECR I-5613, para. 32; Case
C-379/98 PreussenElektra [2001] ECR I-2099, para 40.
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provision. In the well-known CILFIT judgment®® and many cases that
followed, the CJEU emphasized, that a court or tribunal, against whose
decisions there is no judicial remedy under national law, is required, where a
question of EU law is raised before it, to comply with its obligation to bring
the matter before the CJEU, unless it has established that the question raised
is (i) irrelevant or (ii) that the provision of EU law in question has already
been interpreted by the CJEU (acte éclairé) or (iii) that the correct application
of EU law is so obvious as to leave no scope for any reasonable doubt (acte

clair)®* .

3.1. Question raised is irrelevant to final judgment

The national court of last instance is deprived of the obligation to refer
a question for a preliminary ruling, if that question is not relevant, that is to
say, if the answer to that question can in no way affect the outcome of the
main proceeding®. Thus the national court is vested discretion in decision
whether or not to make a preliminary reference.

Such an exception established by the CJEU in the CILFT case is not a
great surprise, considering the fact, that also Article 267 TFEU itself imposes
the obligation to submit a question for a preliminary ruling only, if national
court considers that a decision on that question is necessary to enable it to
give judgment. Therefore according to the wording of the mentioned Article,
there is no obligation to refer a question, when the guidance of the CJEU is
not indispensable for the national judge to reach his final decision in the

main proceeding.

33 Case 283/81 CILFIT v Ministry of Health [1982] ECR 3415.
% Ibidem, paras. 10, 13, 14, 16, 21.
5 Ibidem, para 12.
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The most positive outcome of this exception is that it protects the CJEU
from overwhelming flood of unnecessary cases and it furthermore inhibits
unreasonable lengthening of the proceeding before the national court. In this
respect one should not forget that in the absence of this exception there
could be a danger, that in practice the parties would otherwise try to
intentionally abuse a preliminary ruling as an instrument how to defer the
final decision of the national court, even if the national court in this regard is
not obliged to take into account all the proposals made by the parties of the
case, but should instead always start reference procedure on its own

motion>®.

3.2. Question has already been interpreted by the CJEU (acte éclairé
doctrine)

The second valid justification for not submitting a preliminary question
to the CJEU is represented by a doctrine known in the francophone legal
world as acte éclairé—that is “explained”. The CJEU stated already in 1962 in
Da Costa case® that “an interpretation under Article 177 (now 267 TFEU)
already given by the CJEU may deprive the obligation of its purpose and thus
empty it of its substance”. In the literature and the CJEU jargon this is often
referred to as “settled case law”. Mentioned situation exists, where previous
decisions of the CJEU have already dealt with the point of law in question,
irrespective of the nature of the proceedings which led to those decisions and
even if there is not complete congruity between the previous question and

the question at issue, provided that the legal situation can nevertheless be

3% See also: Marketa Navratilova; The Preliminary Ruling before The Constitutional Courts; Ustavni soud,
Ceska republika; available at: <www.law.muni.cz/sborniky/dp08/files/pdf/mezinaro/navratilova.pdf>; page
2.

%7 Joined Cases 28/62-30/62 Da Costa en Schaake NV, Jacob Meijer NV, Hoechst-Holland NV v. Netherlands
Inland Revenue Administration [1963] ECR 31.

258



held to have been unambiguously clarified through the ruling of the CJEU in
the earlier case®. To say it differently the question raised is materially
identical with a question which has already been subject of a preliminary
ruling procedure in a similar case, even though the question at issue is only
similar and not strictly identical.

The acte éclairé doctrine in practice means, that the decision of the
national court is based on the effect of precedent under specific
circumstances and not on the national court’s own original interpretation of
the EU law. Because this exception to the obligation of the national courts to
submit a request for a preliminary ruling to the CJEU is based on precedent,
the national court is always at liberty to nevertheless make such a request,
even when there has been settled case law, especially when it is of the
opinion that the conditions of the case sub-judice are slightly different from
earlier precedents and also when it would like to receive some additional
guidance, or even when it may want the CJEU to change its earlier case law.
When national court on the other hand takes its final decision within the
framework of the earlier settled case law, there is of course no reason to
submit a request for a preliminary ruling. In this situation there is always a
risk, however, that the national court does not make the correct decision and

may err in its interpretation of settled case law*’.

3.3. Correct application of EU law is obvious (acte clair doctrine)
The third exception for not submitting a request for a preliminary

ruling is the acte clair doctrine, which is applicable, if the correct application

%8 Case 283/81 CILFIT, para 13, 14.

% See also: Dr. Frans Vaistendael; Consequences of the Acte Clair doctrine for the National courts and
temporal effects of an EC] decision; K.U.Leuven; ILB.F.D. Amsterdam; available at:
<www.ideff.pt/xms/files/Iniciativas/Conf 17 18Set 2007/-vd4-FRANSVANISTENDAELPANELA4.pdf>; page 3.
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of the EU law is so obvious as to leave no scope for any reasonable doubt as
to the manner in which the question raised is to be resolved*. For an acte
clair to exist, the conditions are very strict, since a subjective conviction of a
national court of last instance is not sufficient. I.e. a national court must be
convinced that the matter is equally obvious to all the other courts, not only
in the same Member State but in all Member States of the EU and to the CJEU
as well. Therefore, when interpreting EU law, a national court against whose
decision there is no appeal, must take into consideration the specific
characteristics of the EU law. It means to compare different language
versions of EU legal acts, since EU legislation is drafted in several official
languages and all the different language versions are equally authentic.
Moreover national court must be aware of possible divergences in the
meaning of legal concepts and used terminology in EU law and in the law of
the various Member States and furthermore consider the context and the
objectives of EU law itself*.. To say it differently, the existence of acte clair
must be assessed with taking into account the peculiar features of EU law,
the particular difficulties to which its interpretation gives rise and the risk of
divergences in judicial decisions within the Union. Furthermore every
provision of EU law must be placed in its context and interpreted in the light
of provisions of EU law as a whole, regard being had to the objectives thereof
and to its state of evolution at the date on which the provision in question is
to be applied*.

The important aspect of the acte clair doctrine is, that it is not based on

precedent by the CJEU, i.e. the national court may decide a question which in

40 Case 283/81 CILFIT, para. 16.
4l See also: Marketa Navratilova; op. cit. supra, page 2.
42See also: Tridimas T.; op. cit. supra, page 43.
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the past has never been raised before the CJEU. It is rather based on the
inexorable logic of the EU law and the conviction of the national court, that
the CJEU and other national courts could not under any circumstance come
to a different interpretation and application of EU law in question. Precisely
because the national court is absolutely convinced about the correctness of
its judgment under Union law, there is no need to submit the questions to
the CJEU. If national court would have any doubts on the application of EU
law, it would need the guidance of the CJEU and would be obliged to submit
the case to the latter®. It should be noted, however, that even were a national
court of last instance considers an EU law provision as clair, it is not
prevented from making a preliminary ruling*. Further, the fact that another
national court has made a preliminary ruling regarding the interpretation of
the same provision of EU law, does not in itself exclude the existence of acte

clair for another national court that is faced with the same legal question.

3.4. Open questions of Acte claire doctrine

As pointed out above, the CJEU accepted that in principle a national
court of last instance may refrain from making a reference for a preliminary
ruling where the legal position is unambiguous, whilst it simultaneously laid
down a number of conditions that are unusually difficult to satisfy in
practice. Only if those conditions are satisfied, may the national court or
tribunal take upon itself the responsibility for resolving the issues. In other
words, the national court must, first, consider the meaning of EU law
provision to be unambiguous from its own perspective, and secondly, make a

finding as to whether the interpretation of a provision is beyond any

4 See also: Dr. Frans Vaistendael; op. cit. supra, page 3.
“See Joined Cases C-428/06-434/06 UGT-Rioja [2008] ECR-1-6747, para. 43.
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reasonable doubt, both in its own eyes and in those of the courts of all the
other Member States and the CJEU*. It follows that even though at first
glance the interpretation of some EU legal act may appear obvious, it may
nevertheless prove to be much less so on closer scrutiny, especially when
taking into consideration meticulous guidelines (the CILFIT criteria) given by
the CJEU.

Already the condition, that the matter is equally clear to all the other
courts raises some open questions, since it will be rather difficult for the
court of last instance to considered the provision as “acte clair”, especially if
the judges at lower stages supported a diverging interpretation. Besides if the
final decision must be reached in a Chamber of more judges and already
among the judges, who are to decide the actual case, there is disagreement
about the correct abstract interpretation of the relevant EU law provision,
then it seems rather difficult to maintain convincingly that all the other
national courts in the EU will agree with the majority of judges in a Chamber
and that no one will reach the same interpretation as the dissenting member
of the national court.

However, the bar is set even higher when the national court must also
be convinced not only that other national courts will arrive to the same
interpretation of EU law provision, but also that they will consider the
outcome to be “obvious”. As Advocate General Stix-Hackl argued, ultimately
the national court can only rely on its own judgment. In contrast, it cannot
realistically engage in imagining the workings of the minds of other judges

whom it has never met and actually convince itself about the minds of these

45 See also: Niels Fenger, Morten P Broberg; op. cit. supra, page 187.
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other persons*. Not to mention the fact, that the very existence of some
diverged decisions by other national courts, where their interpretation of a
given EU rule conflicts with the interpretation that the national court at
stage considers to be correct, will in most instances in itself deprive the very
court from concluding, that no other court would come to a conclusion which
differs from the one favoured by the court, that is dealing with the same
provision in the main proceeding*’.

It is apparent that the conditions for application of acte clair rule are
unrealizable for a national judge, since the CJEU forces a national court to
use the same methodology as is used by the CJEU itself and also by all the
other national courts. On the one hand, it is comprehensible since the
standard of the EU law interpretation must be uniform. On the other hand, a
national judge usually does not speak fluently several official languages of
the EU, so as to be able to compare different language versions. Therefore it
is unrealistic to expect from the court of last instance to be able to undertake
a qualified review of the meaning of any given EU act in all official language
versions, even though in many cases that involve interpretation of EU law, a
comparison between different language versions would be relevant. What is
more, a national judge equally does not dispose of vast administrative and
translation body ready to prepare an analysis of the relevant case-law, the
same as it is in the case of the CJEU. Moreover the duty to find information
about the case-law of other Member States is illusory. One could conclude,
that the way how a national court should proceed when fulfilling all the

conditions for acte clair doctrine, is so burdensome that simply making a

6 The Opinion of Advocate General Stix-Hackl in Case C-495/03 Intermodal Transports BV [2005] ECR I-
8151, para. 94.
47 See also: Niels Fenger, Morten P Broberg; op. cit. supra, page 181.

263



preliminary reference could often be regarded as an easier way to proceed,
than trying to resolve a question of interpretation of EU law independently*.

In addition of the complexity of the strict criteria and the burdensome
process itself, through which a national court should check the fulfilment of
the conditions, there are several additional issues worth mentioning. Firstly
it should not be overestimated, that in the case of acte claire doctrine the
CJEU has not ruled on the issue at question yet. This entails a risk of different
national courts, including Supreme Courts, coming to mutually conflicting
conclusions. Furthermore, a suspicion may occur, whether the right to refrain
from making a reference was abused by national courts, that wish to exclude
the CJEU when they are about to decide certain cases®.

Secondly, the very fact that the CJEU has a tendency to develop its
case-law in a dynamic fashion and that it retains the right to overrule
previous case-law, makes it close to impossible to be absolutely certain about
the correct interpretation of certain EU law provision, even where the
situation would otherwise seems to be one of acte éclairé>.

Last but not least, a special regard should be given also to the
relationship between acte claire doctrine and temporal effect of the final
judgment. The link between the mentioned two is in the fact, that when the
interpretation of a question of EU law is totally clear in the sense of an acte
clair and national provisions are maintained in violation of the EU treaty
provisions, there can be no excuse for a Member State to claim limitations in
the temporal effect of a national decision. Indeed acte clair in this situation

means that the whole framework of EU law dictates a solution for which

48 See also: Marketa Navratilova; op. cit. supra, page 3.
4 See also: Niels Fenger, Morten P Broberg; op. cit. supra, page 186.
0 Ibidem, page 181.
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there cannot be the slightest doubt. A decision by a national judge based on
acte clair therefore should necessarily have the effect ex tunc as far as the
interpretation of the EU law and its application in the national legal order is
concerned, taking into account that also the judgment of the CJEU under
preliminary ruling procedure has the effect from the day, when a specific
provision (that was subject to interpretation) entered into force and that the
interpretation of the CJEU becomes a part of that interpreted provision®'.

To summarise, it is apparent that in CILFIT the CJEU acknowledged the
application of this doctrine, but simultaneously attached some very strict
conditions to it, especially for circumscribing the scope of the doctrine and
also to interpret the acte clair doctrine restrictively in order to avoid abuses.
Whilst this should mean that a national court of last instance would only be
able to rely on the acte clair doctrine in rare cases, in reality it seems that the
doctrine has gained widespread application, far exceeding what is dictated by
the strict criteria. I.e. the approach in subsequent case law of the national
courts has been more pragmatic, taking into account, inter alia,
considerations such as the importance of the case to the parties; the issue of
delay at the national stage that can be a consequence of referring a question
for a preliminary ruling; and the costs associated with the making of a
reference®?. It follows that the acte clair doctrine has attained considerable
importance in practice, since the national courts of last instance apply a
significantly more relaxed interpretation thereof, thus indicating, that they
have overlooked the fact, that this actually violates EU law as such and their

obligations under Article 267 TFEU more precisely.

*1 See also: Dr. Frans Vaistendael; op. cit. supra, page 9.
>2 See also: Morten Broberg; Acte clair revisited: Adapting the acte clair criteria to the demands of the times
(2008); Common Market Law Review 4; Issue 5; pp. 1383-1397; page 1384.
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4. LEGAL CONSEQUENCES FOR THE INFRINGEMENT OF THE
OBLIGATION TO MAKE A REFERENCE FOR A PRELIMINARY RULING

It follows from the above stressed, that at the end of the day the
national judge is still the final arbiter on the question whether he will submit
a request or not, despite the fact that under certain circumstances he is under
obligation to do so. One could say this whole system is built on trust and the
bona fide exercise by the national judges of their decision making power.
When national judges would refuse to submit requests which are clearly
necessary to resolve questions of EU law, this would be tantamount to a mala
fide exercise of their powers, seriously undermining the legal foundations of
the EU* and violating Article 267 TFEU. It should be highlighted, however,
that the TFEU does not explicitly specify any direct sanctions for a national
court’s failure to comply with the obligation to make a reference.
Nevertheless on three different levels, i.e. national, Union and international
and under specific conditions for each of them, four types of possible
consequences all together may be identified in such situation. They are as
follows:

1.invalidity of the national ruling or duty to reopen the case at a
national level;

2. claims for damages at the national level;

3. infringement proceedings at the Union level; and

4. breach of Article 6 of the European Convention of Human Rights®*

(hereinafter: ECHR).

>3 See also: Dr. Frans Vaistendael; op. cit. supra, page 2.

> Convention for the Protection of Human Rights and Fundamental Freedoms as amended by Protocol No.
11, with Protocol Nos. 1, 4, 6, 7, 12 and 13, 2003.

> See also: Niels Fenger, Morten P Broberg; op. cit. supra, pages 205 — 210.
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To say it differently, there are two possible remedies on the national
level. First remedy is based on the principle of the “lawful judge” which
basically means, that the arbitrary refusal of a national court of last instance
to make a reference to the CJEU may, on the basis of an individual
constitutional complaint, be subject to a review by the national
Constitutional Court. This remedy was first fashioned by the German Federal
Constitutional Court in Solange II. Judgement®. According to the decision,
the CJEU is a sovereign judicial body that renders final judgements
independently. Since the CJEU enjoys a judicial monopoly in the decision-
making regarding the interpretation and the validity of EU law in the
preliminary ruling, it represents a lawful judge in this sphere. The reasoning
is following: if there is an obligation of the CJEU to participate in certain
proceedings and the national court concerned omits this obligation by failure
to bring the case before the CJEU, a violation of the right to lawful judge is
present®’. However, the lawful judge approach may work, provided that three
conditions are satisfied. Firstly, there is a separate and concentrated review
of constitutionality, i.e. constitutional jurisdiction. Secondly, that this
jurisdiction allows for the review of last instance judicial decisions before
the constitutional court in the form of constitutional complaint lodged by an
individual. This means that there is an additional way of challenging final
decisions of ordinary courts of last instance, if the individual believes her or
his fundamental human rights have been violated. And thirdly, that the

system knows the right to a lawful judge or has inferred it from more general

% See judgement 22. 10. 1986, case 2 BvR 197/83 Wiinsche Handelsgesellschaft, an abbreviated version
available at
http://www.utexas.edu/law/academics/centers/transnational/work_new/german/case.php?id=572

7 On the 21.st of November 2013 such an explanation was reached also by the Constitutional Court of
Republic Slovenia in Decision Up-1056/11-15, where the Constitutional Court set aside the judgement of
Supreme Court and returned the case to the same court for reconsideration.
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rights, such as the right to fair trial, and it is ready to consider the CJEU to be,
in proceedings before last instance courts, a lawful judge of its own.*8 If those
three conditions are satisfied, it may follow, that the setting aside of the
obligation to make a reference under Article 267(3) TFEU can in itself lead to
the judgment or order in question being invalid, since the Constitutional
Court may annulled such rulings of the courts acting as courts of last
instance and returned the case to the same court for reconsideration.

The second remedy on the national level may consist in separate
proceedings before national courts for breach of EU law, relying on the
principle of state liability, as elaborated by the CJEU in the Francovich® and
Brasserie du Pécheur/Factortame III cases®® and later on also in Kdbler case®!,
where the prospect of liability in damages for failure of a national Supreme
Court to comply with the EU law was established. In this respect the CJEU
emphasized that the role of the judiciary is especially important in order to
ensure the effectiveness of rights derived by individuals from EU law and
from this follows, that individuals must have a possibility of obtaining
redress in the case of damage caused by national courts. However, the CJEU
added that state liability in the context of the court of last instance “can be
incurred only in the exceptional case where the court manifestly infringed the
applicable law”®. Later on in June 2006 the CJEU took the opportunity to

specify some of the principles that were established by Kobler and in case

%8 See also: Michal Bobek [2008]; op. cit. supra, page 1629.

% Joint cases C-6 and 9/90 Francovich and Bonifaci v. Italy [1991] ECR I-5357. (On state liability see
generally: Craig P. and De Budrca G.; EU Law: Text, Cases and Materials; Fifth edition; 2011; Oxford
University Press).

% C-46/93 and C-48/93 Brasserie du Pécheur SA v Germany, and R v. Secretary of State for Transport, ex
parte Factortame Ltd and others [1996] ECR I-1029.

61 Case C-224/01 Kobler v Austria [2003] ECR I-10239.

62 Ibidem, paras. 33-36.
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Traghetti del Mediterraneo® highlighted also, that neither the principle of
the independence of the judiciary nor that of res judicata, can justify general
exclusion of any state liability for an infringement of EU law attributable to
such a national court®. It follows that refraining from making references
cannot itself lead to a duty to pay damages under EU law, however, when it
turns out that a decision of a court of last instance was taken in violation of
Article 267(3) TFEU, this may nevertheless be relevant in assessing whether
the Member State in question must pay damages for any loss that has been
suffered due to the judgment, under the condition, that the breach of EU law
was manifest and sufficiently serious. It may, however, be quite a delicate
task for a lower national court to assess whether a superior court has incurred
liability due to a sufficiently serious infringement of EU law. Moreover, a
problem of incapacity can arise, if the matter is to be brought before the
court of last instance that is held to have committed the infringement.
Therefore in practice it will probably be a rare occurrence that a judgment of
a national court will justify an award of compensation under EU law, thus a
Member State will really only be held liable under the CJEU’s Kobler ruling in
exceptional cases®.

The only conceivable remedy at the Union level is the procedure for
infringement based on Article 258 TFEU brought by the European
Commission (hereinafter: Commission). It can be invoked, since the
Commission has the power to start the procedure against a Member State

before the CJEU for infringement of EU law by the organs of that Member

¢ Case C-173/03 Traghetti del Mediterraneo SpA v. Repubblica italiana [2006] ECR I-5177.

% See also: Chalmers D., Davies G., Monti G.; European Union Law, cases and materials; second edition;
2010; Cambridge University Press, page 301-312.

% See also: Groussot X., Minssen T.; Res judicata in the ECJ Case law: Balancing Legal Certainty with
Legality?; European Constitutional Law Revie (2007); Issue 3; pp 385-417; page 393.
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State®®. The highest courts of a Member State are indeed considered to be
State organs, therefore infringement procedure against a Member State can
be used also for breaches of EU law caused by national judicial decisions, as
was stated in the CJEU's judgement in case Commission v. Italy®’. On the
basis of mentioned procedure the Commission for the first time in 2004
issued a letter of formal notice to Sweden for breach of Article 267 TFEU®,
However, it should be emphasized that the Commission has a wide discretion
to decide whether or not to initiate a proceeding® and how to proceed with
an alleged case of infringement. This means that the Commission is under no
obligation to start infringement proceedings™ and therefore no action for
European institution's failure to act (on the basis of Article 265 TFEU) against
the Commission could successfully be initiated. What is more, the
Commission is actually very reluctant to start such procedures, especially
since it is seen as an attempt to weaken the independency of the highest
national courts and thus negatively affecting the independence of the
judiciary as whole’!.

The possible remedy on the international level is an application to the

European Court of Human Rights in Strasbourg (hereinafter: ECtHR),

6 See: Craig P. and De Burca G.; 2011, op. cit. supra; see also: Chalmers D., Davies G., Monti G., op. cit.
supra., page 329.

7 See: Case C-129/00 Commission v. Italy [2003] ECR I-14637. However, the Commission v. Italy case is
concerned with systematic and recurring breaches of EU law by the national judiciary and not exclusively
with circumventing the obligation to make a preliminary reference.

% In 2004 the Commission issued a letter of formal notice to Sweden for breach of Article 267 TFEU.
According to the Commission, the Swedish authorities should have adopted rules to ensure that the Swedish
courts of last instance made references for preliminary rulings in connection with decisions on whether a
right of appeal should be granted. Next, the Commission argued that reasons should be given for the refusal
of the court of last instance to grant leave to appeal, so as to make it possible to assess whether the
requirements of Article 267(3) TFEU were fulfilled. (See also: Niels Fenger, Morten P Broberg; op. cit. supra,
page 209).

% The infringement procedure can be initiated ex officio, following a proposal from a Member State or from
a person reporting the infringement, be it a legal or a natural person.

0 See Case 247/87 Star Fruit v. Commission [1989] ECR 291, para. 11.

I See also: Dr. Frans Vaistendael; op. cit. supra, page 2.
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claiming breach of Article 6 of the ECHR, where the principle of fair trial is
stated. However, this remedy for now remains without tangible consequences
in practice, considering the fact, that the ECtHR has not yet found any
Member State liable for such a breach. The question has nevertheless arisen
on several occasions and provoked the discussion’. As a consequence the
ECtHR in invoked cases emphasized, that the ECHR does not as such
guarantee any right to have a case referred by a domestic court to another
national or international authority for a preliminary ruling, but added,
however, that “it is not completely impossible that, in certain circumstances,
refusal by a domestic court trying a case at final instance might infringe the
principle of fair trial, as set forth in Article 6(1) of the ECHR, in particular where
such refusal appears arbitrary”™. It thus follows that it cannot be completely
ruled out, that a failure to make a preliminary reference under Article 267
TFEU could infringe the fairness of proceedings and therefore constitute a
breach of Article 6 of the ECHR™. However two main obstacles may appear.
Firstly in a relation to the notion, that the refusal to make a preliminary
reference must be arbitrarily, since there is no clear guidance on how exactly
this condition should be interpreted. Secondly, since some applications to
the Strasbourg court concerning alleged violations of the duty to make a
preliminary reference under 267(3) TFEU, have failed at the admissibility
stage, it may be considered that the ECtHR is well aware of the sensitivity of

enforcing the obligation to refer for the relationship between national courts

2 In his opinion in Kobler case, Advocate General Léger argued for the first time that the breach of Article
267 TFEU may give rise to liability of a state for infringement of the ECHR but did not analyse thoroughly
the conditions of such liability, limiting himself solely to mentioning of several examples. See: Opinion of
Advocate General Léger in Case C-224/01 Kobler, para. 147.

» See e.g.: Case Coéme and others v. Belgium ECHR 2000-VII, para. 114; available at:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-59194#{"itemid":["001-59194"]}; Canela
Santiago v Spain (Application No. 60350/00) Decision of 4 October 2001; John v Germany [2007] 45 EHRR
SE4 ECtHR.

™ See also: Niels Fenger, Morten P Broberg; op. cit. supra, page 210.
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and the CJEU and it will, therefore, continue to dismiss applications to

review alleged breaches.

5. CONCLUSION

With the enlargement of the EU and growth of the number of national
courts within the EU integration already posing great challenges for the
functioning of the EU court system in general and more specifically, for the
Article 267 TFEU procedure, the need to ensure legal unity and a uniform
interpretation of EU law has grown and not shrank. Such situation does not
provide legal certainty and makes legal unity within the Union impossible, if
all national courts (being the ordinary law courts of the EU) are not aware of
their role in the European judicial structure. The instruments of State
liability for judicial acts (Kobler) or infringement proceedings for judicial acts
(Commission v. Italy) provided at the Union level and also the possibility to
ask the national Constitutional Courts for a review of cases which are already
decided in the final instance or possibility to question the conduct of
national court before ECtHR, are undoubtedly possible tools and remedies
able to strengthen the principles of primacy and effectiveness of EU law, but
they nevertheless cannot be considered as an alternative for preliminary
ruling proceeding.

The latter established under Article 267 TFEU and described by D.
Anderson as “both the most fundamental and the most intriguing part of the
evolving judicial architecture of Europe’, since it ‘uniquely, appoints the
European Court in Luxembourg as meeting-place between the legal order of the

Union and those of its Member States” therefore should remain a constant

7> See also: Anderson D.; References to the European Court; Sweet and Maxwell; London 1995; page ix.
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dialogue and expression of interplay between the CJEU and national judges.
But for this to be able to happen, it is firstly the task of national courts,
especially those, against whose decision there is no appellate procedure and
which are under obligation to make a reference, whenever they have doubts
about validity or the right interpretation of EU law provisions.

The CILFIT case, which marked an important stage in the evolution of
the relationship between the CJEU and the national courts by introducing
some exceptions when there is no obligation to start a preliminary reference,
therefore should not be abused in order to facilitate the procedure before
national courts and enable them to avoid their obligations under EU law, but
should instead be treated with high responsibility. If the national courts of
last instance would overlook this aspect and abuse the purposes established
by the CJEU and especially if they would circumvent the strict conditions laid
down by the CJEU for each of the possible CILFIT exceptions, that would have
the effect of jeopardizing the uniform application and interpretation of EU
law throughout the European integration and furthermore deprive
individuals of the effective judicial protection of their rights deriving from
the EU law. Instead, the national courts should recognize more and more that
they are also—even in the first place—European law courts and in this regard
take over responsibilities that come with that. In the context of such a
Europeanized attitude towards their assignment to the effective legal
protection, the EU law will become a pre-eminent point of reference for them
and an instrument helping them to contribute to the progressive realization

of living supranational legal order in Europe.
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LEGAL BASIS FOR THE EU EXTERNAL AID FINANCING

Nataliya Yakubovska®

Abstract. The paper analyzes the body of legal rules that regulate the
EU financing of external aid provided to the developing countries. It argues
that these legal acts could be systematized by grouping into: EU primary
legislation, international agreements and EU secondary legislation. The
paper identifies the legal acts that compose each group. It is proceed in three
steps: the description of the Treaty on European Union and Treaty on the
Functioning of the European Union articles relevant to EU development aid
activities; the analysis of international agreements, primarily the Cotonou
Agreement and bilateral Financing Agreements which precede the provision
of aid funded from the European Development Fund and the EU general
budget; enumeration and concise description of secondary law acts
governing external aid provided within the framework of EU external action
instruments funded from the European Development Fund and EU general
budget. It then turns to concluding remarks recounting the main features of
the legal instruments for the EU financing of external aid and emphasizes
that acts of political or moral nature play no less important role in EU

development aid activities.

Keywords: European Union, development aid, external aid financing,

European Development Fund, EU budget.

* PhD, Associate Professor at the Department of International Law and International Relations, National
University “Odessa Law Academy”.
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International cooperation in the field of development aid/assistance!
has livened up after the World War II and for decades remains one of the
priority items on the international agenda, as is exemplified by global
commitment to the Millennium Development Goals (MDGs). Development
aid includes technical and financial assistance to developing countries on
concessional or grant terms. Technical assistance involves technology and
knowhow transfer to the recipient countries. Financial aid includes loans,
credits, subsidies, grants and all kinds of capital circulation from developed
countries to developing ones. There is a distinct development aid market,
characterized by the existence of donors and recipients, supply and demand?.

Development aid is best understood by reference to the “official
development assistance” (ODA). Organization for Economic Co-operation
and Development (OECD) Development Cooperation Directorate (DAC)
defines ODA as grants or loans to developing countries and to multilateral
agencies which are: (a) undertaken by the official sector; (b) with promotion
of economic development and welfare as the main objective; (c) at
concessional financial terms (if a loan, having a grant element of at least 25
per cent)®. It was 1970 when UN has imposed a target for developed countries
to commit 0.7 per cent of their GNP to ODA in the resolution establishing the
Second United Nations Development Decade®. This figure still constitutes the
officially recognized goal for the ODA to be provided by the developed

countries.

! The term “aid” can be used as synonymous with “assistance,” as from the legal point of view they are
interchangeable.

? Military aid, private investments and financing of anti-terrorism activities are not the part of development
aid market.

® QECD, DAC Glossary of Key Terms and Concepts, available at http://www.oecd.org/dac/stats/dac-
glossary.htm#ODA (last visited March 4, 2014).

4 International Development Strategy for the Second United Nations Development Decade, UN General
Assembly Resolution 2626 (XXV), October 24, 1970, para. 43, available at http:/www.un-
documents.net/a25r2626.htm (last visited March 4, 2014).
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Each year governments of world's richest states, regional and global
international organizations and other public entities dealing with the
development promotion and poverty eradication fund a wide variety of
development projects all around the globe on the basis of legal norms
specially made to regulate these kind of activities. The present article will
deal with the legal rules which cover the EU financing of external aid
provided to the developing countries. These rules will be systematized in
sequence. “Development aid” here is distinguished from “humanitarian aid”,
“pre-accession aid” and “macro-financial assistance” provided by the EU°.
The article will not discuss the EU development cooperation policy, as well as
the role played by the EU external aid in the promotion of development and
its effectiveness. While there is a voluminous literature devoted to the
political aspects of the EU development aid funding®, it can hardly be said
about the legal “side of the shield”’. Therefore a purely legal analysis of

Union's development aid activities seems to be quite topical and interesting.

> Although humanitarian aid falls under the overall definition of ODA, it is an assistance intended to be
short-term in nature and aims to save lives, alleviate suffering and maintain and protect human dignity
during and in the aftermath of emergencies such as natural disasters or disasters caused by human activity.
As to the pre-accession aid, which is assistance provided to countries engaged in the accession process to
the EU, it depends on needs of the beneficiary state and does not always include the development aspect.
The macro-financial assistance, being a form of financial aid mobilized to help countries dealing with
serious balance-of-payments difficulties, is an exceptional measure that is not meant to provide regular
financial support for economic and social development of its recipients.

¢ See, for example, Carbone, M. (ed.), “Special Issue: Development Policy and the EU's External
Action,” Cambridge Review of International Affairs, Vol. 26, No. 3, 2013; Hout, W. and Carbone, M. (eds.),
“Governance, Development and the South: contesting EU policies,” Third World Quarterly, Special issue 1,
Vol. 31, 2010; Génzle, S., Grimm, S. and Makhan, D. (eds.), The European Union and Global Development:
An ‘Enlightened’ Superpower in the Making? London: Palgrave Macmillan, 2012; Holland, M. and
Doidge, M., The Development Policy of the European Union, Basingstoke, Palgrave Macmillan, 2012; Orbie,
J. and Tortell, L. (eds.), The European Union and the Social Dimension of Globalization. How the EU
Influences the World, Abingdon, Routledge, 2011; Séderbaum, F. and Stalgren, P. (eds.), The European
Union and the Global South, Boulder, Lynne Rienner, 2010; Sahle, E. N., World Orders, Development and
Transformation, Basingstone, Palgrave Macmillan, 2010; Holden, P., In Search of Structural Power: EU Aid
Policy as a Global Political Instrument, Aldershot, Ashgate, 2009; Hout, W. (ed.), EU Development Policy
and Poverty reduction: Enhancing Effectiveness, Aldershot, Ashgate, 2007; etc.

" Not to depreciate the works published by Philipp Dann, for example, the book The Law of Development
Cooperation: A Comparative Analysis of the World Bank, the EU and Germany (Andrew Hammel trans.),
Cambridge Univ. Press 2013.
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The EU, or rather the European Economic Community, from the very
foundation was active in the field of development cooperation. Initially this
activity was carried out by France, Belgium and the United Kingdom (after its
accession to the Community in 1973) and has been associated with their
former colonies in Sub-Saharan Africa. Today almost all of twenty-eight EU
Member States are development aid donors (none is a recipient of ODA). The
EU on the whole is the twenty-ninth development aid donor® and, as such, it
is one of the biggest development aid donors in the world®.

As development cooperation is an area of shared competence between
the EU and its Member States, the Union's development aid activities do not
prevent its Member States from exercising their own competencies in this
field. However, all are required to complement and reinforce each other. The
EU serves as a platform for collective actions and coordinates the efforts of
the Member States for better development aid impact.

Prior to outline the rules which cover financing of external aid, a few
words should be said about the main institutions involved in this activity—
European External Action Service (EEAS) and Directorate-General for
Development and Cooperation (DEVCO)—EuropeAid. EEAS was established
by the decision of the Council of Ministers on 26™ of July 2010. It is a sui
generis service under the responsibility of the High Representative of the
Union for Foreign Affairs and Security Policy/Vice-President of the European
Commission. EEAS ensures the consistency and coordination of the EU's

external action (including development cooperation) and prepares policy

8 With the entry into force of the Treaty of Lisbon, the EU acquired its legal personality. It is therefore
a distinct subject of international law which is capable of negotiating and concluding international
agreements on its own behalf.

% In 2012, net disbursements by EU Institutions to partner countries and multilateral organizations
accounted for 17.57 billion euro. OECD, DAC Development Co-operation Directorate, Donor profile:
European Union, available at http://www.oecd.org/dac/europeanunion.htm (last visited March 4, 2014).
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proposals, implementing them after their approval by the Council and the
European Parliament. DEVCO, established on 3 January 2011, is a result of a
merger of parts of the former Directorate-General for Development and
Relations with African, Caribbean and Pacific States with the former
EuropeAid Co-operation Office. DEVCO is responsible for defining EU
development policy and for ensuring the effective programming and aid
implementation.

It also should be mentioned that the EU's development aid to partner
countries and regions in Africa, the Caribbean and the Pacific (ACP)!° and the
Overseas Countries and Territories (OCT)!! is provided from the European
Development Fund (EDF)—a separate budget funded by the EU Member
States on the basis of specific contribution keys!?; to other countries—from
the regular EU budget. About 70 per cent of EU development assistance is
resourced from the EU budget and 30 per cent—from the EDF. EU
development funding is delivered through budget support, grants and
procurement contracts?.

Depending on general idea on sources of the EU law, rules which cover
EU's development aid transfer could be grouped into: primary legislation,

international agreements and secondary legislation.

10 Currently, the ACP Group includes 79 countries: 48 from sub-Saharan Africa, 16 from the Caribbean and
15 from the Pacific region.

1 The OCTs are 25 countries and territories, which have special links with Denmark, France, the Netherlands
and the United Kingdom and which are associated with the Union according to the provisions of the Treaty
on the Functioning of the European Union.

12 Each EDF is concluded for a multi-annual period. The 11% EDF covers the period 2014-2020 and has a total
of 31.589 billion euro.

13 Budget support involves financial transfers to the national treasury of the partner country; grants are
direct financial contributions awarded as donations to third parties engaged in external aid activities and
used to implement projects or activities that relate to the EU’s external aid programmes; procurement
contracts are agreements concluded with parties that want to purchase a service, goods or work in return for
payment.
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Primary legislation—Treaty on European Union (TEU) and Treaty on the
Functioning of the European Union (TFEU)—acts that set out the distribution
of competences between the Union and the Member States and establish the
powers of the European institutions in the field of development aid
activities!%. The Title III of the TFEU—Cooperation with Third Countries and
Humanitarian Aid—provides the principles and objectives of EU development
aid policy. TFEU article 208! states: Union policy in the field of development
cooperation shall be conducted within the framework of the principles and
objectives of the Union's external action!®. In line with TEU, which
emphasizes that the Union shall define and pursue common policies and
actions and work for a high degree of cooperation in all fields of
international relations in order to foster the sustainable economic, social and
environmental development of developing countries, with the primary aim of
eradicating poverty, the TFEU article 208 (1) carries on this idea and states
that Union development cooperation policy shall have as its primary
objective the reduction and, in the long term, the eradication of poverty. In
keeping with TFEU article 208 (2), the Union and the Member States shall
comply with the commitments and take account of the objectives they have
approved in the context of the United Nations and other competent

international organizations. Further TFEU (article 209) establishes the EU's

4 Besides TEU and TFEU, primary legislation also includes the amending EU Treaties; the protocols annexed
to the founding Treaties and to the amending Treaties and the Treaties on new Member States™ accession to
the EU.

1> Treaty on the Functioning of the European Union (Consolidated version 2012), 26.10.2012, OJ C 326,
available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0]:C:2012:326:FULL:EN:PDF  (last
visited March 5, 2014).

16 The principles and objectives of the EU’s external action are specified in TEU. They are: democracy, the
rule of law, the universality and indivisibility of human rights and fundamental freedoms, respect for
human dignity, the principles of equality and solidarity, and respect for the principles of the United Nations
Charter and international law. Treaty on European Union (Consolidated version 2012), 26.10.2012, O] C 326,
available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0]:C:2012:326:FULL:EN:PDF  (last
visited March 5, 2014).
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law-making and treaty-making competencies. The same article authorizes
the European Bank to implement EU development policies. Article 210 of the
TFEU indicates the forms of collaboration between Union's and the Member
States’, that are: coordination of policies on development cooperation;
consultation on aid programmes, including in international organizations
and during international conferences; undertaking of joint actions; Member
States contribution, if necessary, to the Union aid programmes
implementation. Article 210 calls Union and the Member States to cooperate
with third countries and with the competent international organizations'’.

International agreements concluded between the EU on the one hand
and a third country or third-party organization on the other constitute the
second group of sources as they are subordinate to primary legislation. These
agreements are binding upon the institutions of the Union and on its
Member States.

As the EU is not a party to any binding multilateral agreement which
sets out the rules for development aid (in fact, there are no such agreements
in international law at all), its development aid policy is implemented
through regional and bilateral agreements. The Partnership Agreement
between the Members of the ACP States and the European Community and
its Member States, or the so-called Cotonou Agreement, is an accord of this
sort which comes to mind first. The Cotonou Agreement has replaced the
Fourth Lomé Convention in 2000. It aims to promote and expedite the
economic, cultural and social development of the ACP States. The Cotonou
Agreement was revised twice—in 2005 and in 2010—and covers EU-ACP

relations until 2020. The “development aid component” of the Cotonou

71d.
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Agreement shows itself in various forms of assistance and support of
development efforts undertaken by ACP, which are financed by the EDF. As
to the group of non-ACP states, there are no (and never were) agreements,
analogues to Cotonou Agreement.

The provision of financing from the EDF and the EU general budget is
preceded by conclusion of bilateral Financing Agreements between the EU,
represented by European Commission, and the beneficiary—a state or group
of states from the ACP!® or non-ACP states'”. These Financing Agreements
are carried out by means of aid contracts which are awarded and
implemented in accordance with the Practical guide to contractual
procedures for EU external actions adopted by the DEVCO?. To facilitate the
implementation of the external aid a number of horizontal framework
contracts were elaborated—the Framework Contract BENEF 2013 (valid from
01/01/2014 to 31/12/2015) and the Framework Contract COM 2011 (initially
runs for 2 years but was extended for a new period of 2 years up to
15/01/2015)2!,

According to DEVCO Companion to financial and contractual
procedures, EU's relations with partner countries, Member States,

international organization and other donors can also be arranged by Transfer

18 See, for example, Financing Agreement between the Pacific Forum Secretariat and the European Union,
FED/2012 1 022-716, available at: http://www.forumsec.org/resources/uploads/attachments/documents/
EDF10_FA PFTAC.pdf (last visited March 5, 2014).

9 See, for example, Financing Agreement between the European Commission and the Government of
Ukraine on financing of the program “Support of the policy of regional development in Ukraine,” 13.12.2012,
19.12.2012, available at http://zakon4.rada.gov.ua/laws/show/994 b48 (last visited March 5, 2014).

2 European Commission, EuropeAid, Practical Guide, available at
http://ec.europa.eu/europeaid/prag/document.do (last visited March 5, 2014).

2 Other framework contracts are currently closed, See: European Commission, EuropeAid, Work with us,
Framework contracts, available at http://ec.europa.eu/europeaid/work/framework-contract/index_en.htm
(last visited March 5, 2014).
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Agreements, Contribution Agreements, Indirect Management Delegation
Agreements and Administration Agreements?2,

As the EU's development aid policy also entails cooperation with the
international organizations, there are a number of agreements signed
between the Union and relevant organizations. For example, on the 29 of
April 2003 the European Community and the United Nations signed the
Financial and Administrative Framework Agreement, which guides the
financial and contractual aspects of external assistance programmes and
projects funded by the EU. It applies to “contribution-specific agreements”
signed between the organizations®. Similarly, operational aspects of the
cooperation between the EU and the World Bank are cover by Trust Funds
and Co-Financing Framework Agreement signed on the 20 of March 2009%.

Besides the TEU and TFEU and international agreements concluded
between the EU and other state/group of states or international organization,
there are number of secondary legislation acts*, which govern EU budget
external aid (provided within the framework of EU external action
instruments and programs) and EDF. Most of them were meant for the period
of 2007-2013 and now there are mainly proposals for regulations, which are
still subject to debate in institutions involved in EU legislation. To complete
the picture, the most relevant of development-related secondary legislation

acts should be named and described:

2ZDEVCO Companion to Financial and Contractual Procedures, available at URL:
http://ec.europa.eu/europeaid/companion/welcome.do?locale=en (last visited March 5, 2014).

% The text is available at URL: http://ec.europa.eu/europeaid/work/procedures/financing/international
_organisations/other_documents_related united nations/document/un_ec_fwc_en.pdf (last visited March 5,
2014).

% The text is available at http://ec.europa.eu/europeaid/work/procedures/financing/international_organ
isations/other documents_relating world bank/documents/signed_contract 20 march_2009bis_en.pdf (last
visited March 5, 2014).

% EU secondary legislation is comprised of unilateral acts defined in Article 288 of the TFEU: regulations,
directives, decisions, opinions and recommendations. There are also so-called atypical acts (not listed in
Article 288 of the TFEU) such as communications and recommendations, White Papers and Green Papers.
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Council Regulation (EU, EURATOM) N2 1311/2013 of 2 December 2013
laying down the multiannual financial framework for the years 2014-2020. It
establishes a new external action financial instrument for 2014-2020, upon
which the annual budgets are determined by setting the maximum amount of
commitment appropriations for six political fields (so called “budget
headings”). Budget heading 4—Global Europe—is the section of the budget
which allocates the amount for the EU's external actions including the
development aid. The total amount agreed for this external relations package
is 58704 million euro. The new multiannual financial framework (MFF)
focuses EU aid on a limited number of sectors in each country (the most
strategic and growth-oriented ones) and aims at reducing or stopping of its
bilateral funding to those economies capable of financing their own
development?®. EDF does not fall under the MFF.

Proposal for a regulation of the European Parliament and of the
Council establishing common rules and procedures for the implementation
of the Union's instruments for external action. The proposed Regulation set
up the rules and conditions for providing the Union's financial assistance to
actions, including action programmes and other measures, under the
following Instruments: the Development Cooperation Instrument, the
European Instrument for Democracy and Human Rights, the European
Neighbourhood Instrument, the Instrument for Stability, the Instrument for
Nuclear Safety Cooperation (INSC), the Instrument for Preaccession

Assistance (IPA) and the Partnership Instrument (PI). It aims to simplify the

% Approval of the financing instruments for EU external action by the European Parliament, European
Commission — MEMO/13/1135, 11/12/2013, available at http://europa.eu/rapid/press-release. MEMO-13-
1135_en.htm (last visited March 6, 2014).
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regulatory environment and facilitate the availability of Union's assistance
to partner countries and regions, civil society organizations, etc?’.

Proposal for a regulation of the European Parliament and of the
Council establishing a financing instrument for development cooperation.
The proposed Regulation constitutes one of the instruments providing direct
support for the EU's external policies. It will replace the Regulation of the
European Parliament and of the Council N2 1605/2006 of 18 December 2006
establishing a financing instrument for development cooperation, known as
Development Cooperation Instrument (DCI), which has expired on 31
December 2013. It aims to strengthen the coordination capacity and
facilitates joint programming with the Member States, ensuring efficient
division of labour and effective aid delivery. The new DCI takes into account
the all the documents establishing basic orientations and principles for the
Union's development policy and focuses primarily on combating poverty?,.

Proposal for a Regulation of the European Parliament and of the
Council establishing a European Neighbourhood Instrument (ENI). ENI
replaces the European Neighbourhood and Partnership Instrument (ENPI)
(Regulation N2 1638/2006 of the European Parliament and of the Council of
24 October 2006 laying down general provisions establishing a European
Neighbourhood and Partnership Instrument, 2006 O.]. L. 310/1) which ran
out at the end of 2013. As the ENPI, the ENI provides the bulk of funding to

the European neighborhood countries (Algeria, Armenia, Azerbaijan,

27 Report on the proposal for a regulation of the European Parliament and of the Council establishing
common rules and procedures for the implementation of the Union's instruments for external action
(COM(2011)0842 — C7-0494/2011 — 2011/0415(COD), available at
http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT &reference=A7-2013-0447 &language=EN
(last visited March 6, 2014).

8 Proposal for a regulation of the European Parliament and of the Council establishing a financing
instrument for development cooperation, Brussels, 7.12.2011 COM(2011) 840 final, 2011/0406 (COD),
available at http://ec.europa.eu/europeaid/how/finance/documents/prop_reg instrument_dev_coop_en.pdf
(last visited March 6, 2014).
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Belarus, Egypt, Georgia, Israel, Jordan, Lebanon, Libya The Republic of
Moldova, Morocco, occupied Palestinian territory, Syria, Tunisia, Ukraine)?’,
mainly through bilateral, multi-country and Cross-Border Cooperation
programmes. At the same time ENI introduces significant changes which
include application of the “more for more” principle as a key aspect of the
renewed Neighbourhood Policy which provides for a much higher level of
differentiation among partners in line with their commitment to the jointly
agreed values and objectives; simplification and reduced time for program-
ming; increased coordination between Instrument and relevant internal
policies and instruments; amended provisions on Cross-Border Cooperation
programme; evolving relationship with Russia®.

Proposal for a Regulation of the European Parliament and of the
Council establishing a establishing a financing instrument for the promotion
of democracy and human rights worldwide—European Instrument for
democracy and human rights (EIDHR). The proposed Regulation replaces the
Regulation (EC) N2 1889/2006 of the European Parliament and of the Council
of 20 December 2006 on establishing a financing instrument for the
promotion of democracy and human rights worldwide, 2006 O.]. L. 386/1.
The new EIDHR constitutes a corner stone of EU's political strategy of
democracy and human rights promotion. It focuses on the most problematic

countries, on more flexibility and swifter response, through grants for

2 Russia is the only beneficiary of the ENPI that is not covered by the ENP given the significant
improvements in Russia's fiscal position.

% Proposal for a Regulation of the European Parliament and of the Council establishing a European
Neighbourhood Instrument, Brussels, 7.12.2011 COM(2011) 839 final, 2011/0405 (COD), available at
http://ec.europa.eu/europeaid/how/finance/documents/prop_eu_neighbourhood_instrument _reg en.pdf
(last visited March 6, 2014).
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human-rights defenders in urgent need of protection and direct grants in
countries where calls for proposals are impossible3!.

Proposal for a Regulation of the European Parliament and of the
Council establishing an Instrument for Stability (IfS). It will replace
Regulation (EC) No 1717/2006 of the European Parliament and of the Council
of 15 November 2006 establishing an Instrument for Stability, which expired
on 31 December 2013, 2006 O.]. L. 327/1. The new Regulation aims at
introducing a revised (IfS), building on the experience of the previous one, in
order to increase the efficiency and coherence of the Union's actions in the
areas of conflict prevention and crisis response, crisis preparedness and
peace-building and in addressing security threats, including climate
security.>?

Proposal for a Council Regulation on the implementation of the 11™
European Development Fund. The EDF is managed outside the general
budget and thus is governed by its own Financial Regulation. The proposed
Regulation lays down the rules for the establishment and financial
implementation of the resources of the 11" EDF. It is necessary for the EU to
continue the support of ACP countries’ efforts towards reducing and
eventually eradicating poverty, while attaining the objectives of sustainable
development and achieving their gradual integration into the global

economy. According to Regulation, the ACP countries will also be eligible for

31 Proposal for a Regulation of the European Parliament and of the Council establishing a establishing a
financing instrument for the promotion of democracy and human rights worldwide, Brussels, 7.12.2011
COM(2011) 844 final, 2011/0412 (COD), available at
http://www.europarl.europa.eu/registre/docs_autres_institutions/commission_europeenne/com,/2011/0844/
COM_COM(2011)0844 EN.pdf (last visited March 6, 2014).

32 Proposal for a Regulation of the European Parliament and of the Council establishing an Instrument for
Stability,  Brussels, 7.12.2011 = COM(2011) 845 final, 2011/0413 (COD), available at
http://www.europarl.europa.eu/registre/docs_autres_institutions/commission_europeenne/com,/2011/0845/
COM_COM(2011)0845 EN.pdf (last visited March 6, 2014).
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Union assistance from thematic programs cover by the new DCI, IfS, EIDHR
and Partnership Instrument for cooperation with third countries.*

There are also a number of Communications from the European
Commission which play an important role in development aid activities
despite the fact they have no obligatory force. These are: Communication
which proposes an updating of the 2000 country strategy papers framework
with a view to introducing joint multiannual programming which aims to
coordinate donors’ in-country work under a common framework of support,
with each specializing in their particular strengths®; Communication
presented a medium-term twelve-point action plan for optimization of the
efforts required in order to achieve the MDGs by 2015%; Communication
introduced “Policy Coherence for Development” approach which embodies
the EU efforts in minimization of contradictions and building of synergies
between development cooperation objectives in non-development policies
that have an impact on developing countries (the EU agreed to apply it in 12
policy areas other than aid, where the challenge of attaining synergies with
development policy objectives is particularly relevant to help speed up

progress towards the MDGs)*; Communication by the means of which the

3% Proposal for a Council Regulation on the implementation of the 11" European Development Fund,
Brussels, 26.6.2013 COM(2013) 445 final, 2013/0211 (NLE), available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2013:0445:FIN:EN:PDF (last visited March 6, 2014).

% Communication from the Commission to the Council and the European Parliament of 2 March 2006 —
Increasing the impact of EU aid: a common framework for drafting country strategy papers and joint
multiannual programming (COM (2006) 88 final), 2006 O.]. C 130.

% Communication from the Commission to the European Parliament, the Council, the European Economic
and Social Committee, and the Committee of the Regions of 21 April 2010 — A twelve-point EU action plan
in support of the Millennium Development Goals (COM (2010) 0159 final), available at
http://ec.europa.eu/development/icenter/repository/COMM_COM 2010 0159 MDG EN.PDF (last visited
March 11, 2014).

% Communication from the Commission to the Council, the European Parliament and the European
Economic and Social Committee of 12 April 2005 — Policy Coherence for Development — Accelerating
progress towards attaining the Millennium Development Goals (COM(2005) 134 final), available at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2005:0134:FIN:EN:PDF (last visited March 11,
2014).
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Commission has proposed to untie all the Community aid and bilateral aid
from the fifteen Member States, subject to the agreement of the beneficiary
country and reciprocity on the part of other donors*’; Communication by
which the “labour” in development policy was divided between various EU
donors—the European Commission and institutions and Member States.
Voluntary in nature, the Code aims to encourage each donor to deliver more,
better and faster aids, to focus its assistance on areas where it can add most
value, taking into account other donors® activities®; the two
Communications that are “setting out more strategic EU approach to
reducing poverty, including a more targeted allocation of funding”®. An
Agenda for Change proposed by the Commission aims to strengthen Europe's
solidarity with the world's developing nations in fight against poverty in the
context of sustainable development. It reinforces the EU's overarching
objective of poverty elimination in the context of sustainable development,

as set out in the European Consensus on Development*. The document

57 Communication from the Commission to the Council and the European Parliament of 18 November 2000:
Untying: Enhancing the effectiveness of aid (COM (2002) 639 final), available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2002:0639:FIN:EN:PDF (last visited March 11, 2014).

%% Communication from the Commission to the Council and the European Parliament of 28 February 2007
“EU Code of Conduct on Division of Labour in Development Policy” (COM (2007) 72 final), available at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2007:0072:FIN:EN:PDF (last visited March 11,
2014).

% Communication from the Commission to the European Parliament, the Council, the European Economic
and Social Committee and the Committee of the Regions of 10 October 2011 Increasing the impact of EU
Development Policy: an Agenda for Change (COM (2011) 637 final), available at
http://ec.europa.eu/europeaid/news/agenda_for change en.htm (last visited March 11, 2014) and
Communication from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions of 10 October 2011 The Future Approach to EU Budget
Support to Third Countries (COM (2011) 638 final), available at
http://ec.europa.eu/europeaid/how/delivering-aid/budget-

support/documents/future_eu budget_support_en.pdf (last visited March 11, 2014).

40 The Consensus is a statement signed in 2005 by the Presidents of the Commission, Parliament and the
Council to guide the EU's and its Member States” activities in the field of development cooperation and to
set out the concrete action to be taken to implement this activities at the Community level (Joint
declaration by the Council and the representatives of the governments of the Member States meeting within
the Council, the European Parliament and the Commission on the development policy of the European
Union entitled “The European Consensus”, 2006, O.]. C 46). It has been cited several times by the European
Court of Justice in assessing the scope of development aid (European Parliament v. Commission of the
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emphasizes that EU development policy must take into account the increased
differentiation between developing countries and identifies two regions as
priorities for assistance—the EU Neighbourhood and sub-Saharan Africa. A
differentiated EU approach to aid allocation and partnerships is therefore
crucial in achieving maximum impact and value for money.

Development aid activities carried out by the EU is a quite
“manageable” instrument for stimulation of the economic and political
evolution of developing countries towards European values and standards.
As it follows from the legal acts analyzed in the article, development aid is
firmly anchored within the EU external action. The EU development aid
granting is considerably formalized being heavily regulated by international
agreements and secondary legislation acts. At the same time, it should be
noted that EU development aid activities can hardly be ensured only through
the legal instruments. Documents whose real significance is political or
moral play no less important role in its promotion. Thus, being the OECD
DAC member and participating in the High Level Foras on Aid Effectiveness,
EU adjusts its development aid activities with Rome Declaration (2003), Paris
Declaration (2005), Accra Agenda for Action (2008) and Busan Partnership
for Effective Development Co-operation (2011). Similarly, as a member of the
WTO, in December 2007 the EU adopted its joint strategy on Aid for Trade
that includes the pledge on trade-related assistance to developing countries.
The EU also contributes to the Initiative for Highly Indebted Poor
Countries—international debt relief mechanism that provides special
assistance to the world's poorest countries, launched in 1996 by the IMF and

the World Bank.

European Union, Case C-403/05, para. 57; European Communities v. Council of the European Union, Case
C-91/05, para. 66).
289



YACTDb III. TpnbyHa MonoabiX YY4EHbIX

O NPABOBOM CTATYCE HEOBUXXUMOCTU B CJIOBEHUU

BukTopusa MNpubkoBa®

AHHOTanusa. B crarbe mNpoaHaJIM3MPOBAHbI HOPMATUBHBIE aKTBHI,
periaMeHTUPYIOIIMe MOPSIAOK OQOopMIIeHMs CHEOK C HeIBVKMMOCTHIO B
CrnoBeHuu. PaccMOTpeHbI MHOPSIIOK PErucTpauyy CHOeIOoK, 00s13aTebCTBa
IIPOJABIIOB M IOKyIIATeJIeli, a TakK Ke CyObeKThbI CIEJ0K C HeABVDKMMOCTBIO.
[IpyBeneHbl IepeYHM 3aKOHOB, PETYJIMPYIOIIMX IIPOLIECC  BBIAAYM
UIIOTEYHOTO KpeauTa M 3aKOHOB, PEryJMpYIOIIMX IIPOCTPAHCTBEHHOE
IJIaHMPOBaHMe U YIIpaBJIeHMe, U yIIpaBjeHue OKpyKalollein cpemoit. Tak ke
B CTaThe pacCMaTPMUBAETCS CUCTEMAa HAJIOTOOOJIOKEHUS] HeOBMKMMOCTH, B
YACTHOCTYU JeJCTBYIOIIVE KPUTEPUM TPUMEHEHMSI MPOLEHTHBIX CTABOK IIO

pa3/IMYHbIM BU1AaM HaJIOT'OB.

KinroueBsbie cjoBa: 3aKOHOATEJIbCTBO O HeABIVDKMMOCTHU, COEJIKU C

HeIBVDKMMOCTDBIO, permcTpannd BeIIHbIX ITpaB, HAJIOT Ha HEIBIVDKMMOCTb.

* I'pubroBa Bukropusi BragumupoBHa. MarucrpaHT Kadeapbsl MeXIYHApPOLHOTO M €BPOIEiCKOro Mpasa
opuamueckoro dakynbrera BI'Y. E-mail: viktoriagribkova@gmail.com
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ON THE LEGAL STATUS OF REAL ESTATE IN SLOVENIA

Viktoria Gribkova®

Abstract. The article deals with legal acts, which govern real estate
transactions in Slovenia. It comprises the procedure of registration of
transactions, obligations of buyers and sellers, as well as the subjects of real
estate transactions. The article includes lists of laws that governing the
process of issuing mortgage and laws that governing spatial planning and
management, and environmental management. Also it presents the system
of property taxation, in particular the existing criteria for the application of

interest rates for different types of taxes.

Keywords: real estate law, real estate transactions, the rights in rem,

registration of property rights, real estate tax.

OcHoBoIIO/Iarawiie IMPUHIMUIIBI YaCTHOW COOCTBEHHOCTM U  ee
MCIIO/Ib30BaHMSI  M3J0XKEHbI B OCHOBHOM 3akKoHe Pecny6iauku —
Koncturyuuu CrnoBeHun!. TIoMMMO KOHCTUTYLMM CYIIECTBYIOT OBa aKTa,
pernamMeHTUpYyOIIMe CAeJKM €  HeABWKMMOCTbIO: a) 3akoOH O
HEeJBIKMMOCTH?, KOTOPBIN COOEPIKUT IIpaBuia, peryaupyiole OTHOIIeHNS,
Kacaloliyecss BeIIHbIX M MHBIX IMpaB; 6) 3aKOH O 3eMeJIbHOM KajacTpe®,
npeaycMaTpuBalomiuiA  MOPSIAOK UM TNPUMHLUMIIBI  perucTpanum  IpaB

COOCTBEHHOCTU U APYTUX IIpaB Ha HEABVOKMMOE MMYIIECTBO.

*Master’'s student of the Chair of International and European Law, VSU. E-mail:
viktoriagribkova@gmail.com

! UstavaRepublikeSlovenije // UL st. 33, 28.12. 1991.

2 Stvarnopravnizakonik (SPZ) // Ur. 1. RS, st. 87/2002 z dne 17.10.2002.

3 Zakon o zemljiskiknjigi (ZZK-1) // Ur. 1. RS, st. 58/2003z dne 18.06.2003.
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Kpome Toro, meiiCTBYIOT HOpMAaTMBHbIE aKThl O 3aIlMCU HEIBUKMMOI'O
MMYILLECTBA, O 3eMJISIX CeJbCKOXO3S/CTBEHHOTO Ha3HA4YeHMs, O 3alluTe
TOKyTaTesieit KBapTUp 1 JOMOB, O CTPOUTEIbCTBE, O KUJIbe U ApyTUe.

[Tockonbky CJIOBEHMUS SIBJISIETCSI CTPAHOM KOHTMHEHTabHOM EBpOIIBI €
IPaKIaHCKO-IIPaBOBOI CUCTEMOJ, BBITEKAlIleil M3 PUMCKOTO MpaBa, TO
00bIUHOE TIpaBO He TmpumeHsieTcsi B 9Toit cdepe. Uro Kacaercs
MEeXIYHapOOHbIX HOPM, TO OHM He OKa3bIBAlOT CYIECTBEHHOTrO BJIMSIHUS Ha
HeIBIKMMOCTH CJIOBeHMM, 3aTparuBasi BOIIPOChI 60PbOBI C MMPECTYITHOCThIO.

MHocTpaHHbIe TpaXkaaHe MOTYT MpuoOpeTaTh MpaBa COOCTBEHHOCTU Ha
HeIBVKMMOCTb B CJIOBEHMM Ha YCIOBUSX, IPEIYCMOTPEHHBIX 3aKOHOM MJIU
MEeXIYHApOOHbBIM  TOTOBOPOM,  paTU(UIMPOBAHHBIM  IapjJaMeHTOM
CinoBeHun. IOTO O3HAYaeT UTO TIpaxkaaHe EBpocors3a, rpaxpaHe CTpaH-
yneHoB OOCP u CIIA (kak pu3ndyeckue, Tak 1 opuandeckue Jniia), a Takke
nuia 6e3 rpakaaHCTBa, IMposkuBaiomye B ClI0BeHUM, MOTYT IIpUoOOpeTaTh
HeIBVKMMOCTD Ha TeX e YCIOBUSIX, UTO U rpakaaHe CIOBEHUMN.

dusuyeckue ¥ OpUANUYECKMUe auila CTpaH-KaHaugatoB B EC moryt
MpuoodpeTaTh HEABWKMMOCTh MPU YCAOBUM B3aMMHOCTM, a IpaxkiaHe Tex
CTpaH, KOTOpble He MMEeIT MEeXAYHapOOHbIX OOroBOopoB €O CliOBeHMeId,
MOTYT IPMOOpeTaTh HeJABVKMMOCTD TOJIbKO Ha OCHOBE Hac/JIeqOBaHUS U MPU
YCJIOBUY B3aMMHOCTMN.

BemiHple 1mpaBa  (IpaBO  COOCTBEHHOCTM, 3ajJi0T, CEPBUTYTAHI,

O6peMeHeHI/Ie " CTpOI/ITeJIbCTBO) pPErmcTpmuMpyroTcda B 3€eMEJIbHOM KaaacCTpe B

4 Cm. mogpo6Hee: Bupiokos II. H. O HEKOTOpbIX acliekTax HaesTejnbHOCTM EBporocta // MekmyHapomHoe
my6MyHoe u vacTHOe mpaBo. — 2007. — N2 2. — C. 9-11; Bupiokos II. H. YrosoBHass OTBETCTBEHHOCTb
IOpUIMYeCKUX JIUI] 32 TIPeCTYIUIeH!s B cpepe 9KOHOMMKM (OIBIT MHOCTPaHHBIX rocynapcTs). Mocksa, 2008;
buprokos II. H. Hekoropsie acriekTbl EBporeiickoro opzepa Ha apecT // MOCKOBCKMIT >XypHas
MexkayHapoaHoro mpasa. 2009. N2 1. C. 248-255; bupiokos I1. H. [Ipo6ieMbl BbISIB/IeHNS, 3aMOPakKMBaHUS U
KOH(MUCKAIMM TOXOMIOB OT ITPEeCTYITHO mestenbHocTy B EC // Poccuiickuii opuanueckuii skypaat. 2009. N2
6. C. 76-81; bupiokos I1. H. EBponeiickuit moKa3aTenbCTBEHHbIN opaep // Poccuiickuit cymbsi. 2010. N2 5. C.
23-28 v gp.
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YCTAHOBJIEHHOM ITOpsifiKe. MHble TpaBa Ha 3eMJII0 MOTYT ObITh IIPUOOPETEHBI
IyTeM 3aK/JII0UeHMsI JOTOBOPA ¥ BHECEHBI B 3eMeJIbHbIN KaJacTp (HarpuMmep,
3alpeT Ha OTUYXKAeHMe uIu obpeMeHeHMe, apeH[a, IPaBO MOBTOPHOTO
MpuobpeTeHMs, MPaBo IPEMMYIIECTBEHHOM ITOKYIKM, CIelyaJbHOe IPaBo
Ha MCIOJb30BaHMe OOIIEeCTBEHHBIX OJlar M Jpyrue IpaBa, KOTOpbie B
COOTBETCTBMM C 3aKOHOM J[I0/DKHBI ObITh BHECEHBI B 3€MeJIbHbIN KagacTp®).

B CnoBenuu QYHKIMOHUPYET OAMH 3JIEKTPOHHBINA 3eMeJIbHbIN
KagacTp. Bnamenbubl (M/uamu  obnagaTeaM  MHBIX IIpaB)  MOJYYaioT
paspellieHe MeCTHOTO CyIa IIpM perucTpaunuy IpaBa Ha HEABUKMMOCTD.
[Ipu 3TOM KTO YrogHO (He TOJbKO Bjiajiesiell) BIIpaBe MOJIyYUTh KaJaCTPOBYIO
BBIMICKY I10 JT1060MYy 00bekTy. KamacTp HaX0aAUTCS B MHTEPHETE CBOOOJHOM
OOCTyIle, HO OoJiee MOAPOOHbIE CBeIEHUSI IO TOMY MM MHOMY OOBEKTY,
KOTOpble B YaCTHOCTM MOTYT CIHYVKUTh JOKa3aTeJbCTBOM IIpaBa
COOCTBEHHOCTM, BbIIAIOTCSI CYIOM ¥ HOTapUYyCOM.

JIJist perucTpaimu rmpaBa coOGCTBEHHOCTY HEOOXOIMMO ITPeIOCTaBUTh B
3eMeJIbHbIII KaJacTp: OOroBOp II0 Mepedauve MpaB M O00SI3aHHOCTel Ha
HeIBVKMMOE MMYIIEeCTBO; HOTapMaabHO 3aBepeHHOe paspelleHne TeKyIIMM
B/IaiesiblleM O IlepeJaue M perucrpauyyu IpaBa COOCTBEHHOCTM Ha
npuobperarens (zemljiskoknjiznodovolilo). DT OOKYMEHTbI, KaK IIPaBUIIO,
repealoTCcsl HOTApUyCy, KOTOPBIN 3aTeM IpeCcTaB/sIeT UX B 3JeKTPOHHOM
BUE B CYI.

[ToMMMO OCHOBHBIX CYOBEKTOB pbIHKA HEOBMKMMOCTU — ITOKyTIaTeJs,
MpojiaBlia U IIpoBaigepa (GMHAHCOBBIX YCIYT, KakK IPaBUJIO, B CIeJKaX C

HeaABMKMMOCTbIO B CliOBeHUM Y4aCTBYIOT TaK JKe TOCydapCTBE€HHbIE

> https://evlozisce.sodisce.si/esodstvo/index.html
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HOTapMyChl, OPOKEpPHI, OKA3bIBAIOIINME YCAYTM ITOKYHATeJISIM M IIpOAaBliaM
IIPU CBEPIIEHUHN CIIeJIOK KYILIU-TIPOJaskKy HeIBVKMMOCTY U aBOKATHI.

HoTtapuycsl 3aBepsilOT MOOIINMCH MPOJaBIa (a IpyU HEOOXOOVMOCTU U
OPYIUX CTOPOH CHENKM) O paspelleHuMM PerucTpamuym 3eM/IM, a TaK Ke
IIOATOTAB/JMBAIOT BCI0 HEOOXOAMMYIO HOKYMEHTAuuio. [IJiT TOro UTOOBI
3aBepPUTh ITOAIMCH, IPOJABEll JO/DKEH 3aIIaTUTh YCTAHOBJIEHHBIV HAJIOT U,
IIpy HeOoOXOJMMOCTM, Ha OCHOBE aKTa 30HMPOBAHMUS, IIOJYYUTh OTKAa3
IIOTEHLMAJbHBIX IIPETEHIEHTOB OT MPEeMMYIIeCTBeHHbIX IIpaB. Ilocie
OAHHOV IpoLeaypbl HOTApUyChl, KaK MpPaBUIO, IIOJAIOT 3asgBKy Ha
perucTpamnuio mpaBa COOCTBEHHOCTM, Ha OCHOBAHUM KOTOPOJ CYH BBIHOCUT
IIOCTAHOBJIEHNME 00 oIliaTe CymeOHBIX M3JepKeK M, IOCJIe ITOCTYIIIeHUS
IJIaTeXXka, BBINOJHSIETCS perucrpauys. Horapmycbl MOTYT Takke XPaHUTh
OOKYMEHTBI VJIM CPeJICTBA Ha CUETE YCJIOBHOTO JIEIIOHMPOBAHMS IJISI OSHON U
60Jie€ CTOPOH.

BpoKephl BBICTYIIAIOT B KAaUeCTBE IOCPEIHMKOB MEXKIY IPOIABIOM U
nokymnareyieM. O6beM OKa3bIBa€MbIX MM YCIYT KoJiebeTcsl (B 3aBUCUMOCTHU
OT KOMIIETEHIIM CaMOro GpOKepa M OT COIJIAIIeHMSI MEKIY CTOPOHAMM) OT
IIpOBEeAEHMs] PEeKJIaMHOJ KaMIaHMM [0 COOTBETCTBYIOIIEMY OOBEKTY
HEJIBJDKMMOCTYM M IIPOBEPKM CTaryca OObeKTa B 3eMeJIbHOM KajacTpe A0
MIPUHATUSL MM aKTUMBHOTO Yy4YacTMs B IIeperoBOopax ¥ IIOATOTOBKM BCETO
HeoOXOIMMOTO [JjIs1 MCIIOJTHEHMS IpaBoOBOi caenku. COIJIacHO 3aKOHY 00
areHTCTBa HEeIBMKMMOCTM®, MaKCHMMaJIbHbINi pasMep KOMMCCHUM 3a YCJIYTU
Opokepa cocTaBisieT 4 % OT CyMMBbI 110 CIeJIKe KyIUIM-IIpoJaxku. B ciayuae,

eC/in 6p0Kep OKa3bIBd€T YCIYI'U o6eum CTOpOHAaM CAeJIKM, TaKasd KOMUCCHUA

¢ Zakon o nepremicninskem posredovanju (ZNP) // Ur. 1. RS, $t. 42/2003 z dne 09.05.2003.
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He JOJDKHA COCTaB/ISATh He 6ojee 2 % OT CTOMMOCTM OOBEKTa [Jis KaKIol
CTOPOHBI.

AIBOKAaThl  IPOBEPSIOT  IIPABOBOI  CTATyC  COOTBETCTBYIOIIETO
HeJBVKMMOTO MIMYILECTBA " IIO/ITOTABJIMBAIOT I0PUINYECKYIO
OOKYMEHTALMIO, HEeOOXOAMMYIO [Jis CcoBepiueHus: caeaku. OHM 4YacTo
BBICTYIIAIOT B KaueCTBe KOHCY/JIbTAHTOB IT0 (DMHAHCOBOM COCTABJISIOLIEN
cmenku. Ilo 3akoHy O ToHOpapax ajaBoKaTam’ YCTaHaBJIMBAIOTCS
omnpefe/ieHHble PaMKM OILIAThl, HO Ha I[IPaKTUKe pasMep OILIAThI
ompeneysgeTcs IO  COMJANIEHMIO B  JOroBope 006  opraHmsanumn
buHaHCMpPOBAaHMS ¥, KaK IpPaBMUIO, 3Ta CYMMa MOXKET CYIeCTBEHHO
pasHUTCS C 00YCIOBIEHHO B 3aKOHE.

TTOKyIIKa HeABVKMMOCTY MOKET OCYILEeCTBISATHCS KaK 38 COGCTBEHHEIE,
Tak U 3a 3aeMHbIe cpefcTBa. B CI0BeHMM CYLIECTBYIOT CAEAYIOII/e 3aKOHBI,
peryaupyouiue KpemutoBaHue: Komgekc 006 o06sg3arenbcTBax®; 3akoH 0O
0aHKOBCKO [IesaTeabHOCTM’; 3aKOH O ITOTPeOUTEeIhCKOM KpeauToBaHmm'’;
3aKOH 0 3aluTe IIpaB IToTpedbuTeeii!!.

[Io 3akOHY VCJIOBUSI [Jis IOPUOAMYECKUX JIAL PEe3UTEHTOB WU
Hepe3MIeHTOB PaBHbI; OMHAKO (M3MUeCKMe JuIla I0IyYaioT 60jee BhICOKMIA
ypOBEeHb  3allMThl 10 OTHOIIEHMIO K OpUAMYECKMM. IloMuMoO
IIOPYYNTEIbCTBA, B KaUeCTBE rapaHTUM KpPeIUTOPbI MOIYT IOTpe6GOBaTh B
3QJI0T JBICKMMOE MMYIIECTBO WuaM akiuuu. Kpome TOoro, B KauecTBe

JOITIOJITHUTEJIbHOT'O obecIieueHs 4acTo IIPUBOOATCA BEKCEJIA.

7 Zakon o odvetniskitarifi (ZOdvT) // Ur.l. RS, st. 67/2008 z dne 04.07.2008.

8 Obligacijski zakonik (OZ) // Ur.l. RS, st. 83/2001 z dne 25.10.2001.

9 Zakonobancnistvu (uradnopreciscenobesedilo) (ZBan-1-UPB5) // Ur. 1. RS, §t. 99/2010 (52/2011 popr.) z dne
07.12.2010.

10 Zakon o potrosniskih kreditih (ZPotK-1) // Ur.l. RS, st. 59/2010 z dne 23.07.2010.

11 Zakon o varstvu potrosnikov (ZVPot) // Ur.l. RS, st. 20/1998 (25/1998 popr.) z dne 13.03.1998.
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[Tlepegaua HeOBIDKMMOCTM 00jiaraeTcs HaJIOTOM IO CTaBke 2 % OT
TOKYITHOM 1eHbl. [IpyM 3TOM OTBETCTBEHHOCTH IO yIUIAaTe€ BO3JIaraeTcs Ha
IIpoJaBlia ¥ BO3HMKAeT B MOMEHT 3aK/JII0UeHMs JOrOBOpa O repejaye rpasa
coocTtBeHHOCTH. IIpomaBen, 06s3aH moxaTh AeKjaapaluio Ojs  Ilejein
HaJIOTO00J/IO’KEHMSI B HAJIOTOBYIO MHCIIEKIIMIO B TeUeHMe MSITHAAIATH THe C
MOMEHTa BO3HMKHOBEHMUSI 00S3aTeJbCTBAa M OIUIATUTH HAJOr B TedeHUe
TPUOLATM OHE C MOMEHTa I[IOJy4eHUs MM IUIaTeXHOTO IIOpy4YeHMs,
BBIJIJAHHOI'O HAJIOTOBO MHCIIEKIIMEIA.

Taxoke orIauMBaeTCsl HAJIOT Ha NPUOBIIb, KOTOPbIN cocTasisieT 20 % u
yMeHbIIIaeTcs Ha 5 % 3a Kaxkaple ISITh JeT BaageHusi. Ho 31ech CyIiecTByIOT
orpepe/ieHHbIe MUCKIOUeHMs. K nmpumepy, Hajorom He objaraeTcs Ipoaaxka
BTOPMYHOIO XKWIbS C He 0Oojiee ueM ABYMsSI KOMHaTraMu, B cjydae, ecju
BJIaflesiel] ObLI 3aperucTpUpOBaH M IIOCTOSHHO MPOXMBAA B TedyeHUe
TocJeJHUX Tpex JeT [0 Ipodaxu. Takke He o6yaraercs HaJIOroOM
MMYILeCTBO, IIpuobpeTeHHOe 0 Havana 2002 r.

[Ipy oriaTe Hajiora Ha MOPUOBUIL MHOCTPAHHBIMMU TpaskJaHaMM,
VUMUTBIBAIOTCSI OCOOEHHOCTM MEXTOCYIApCTBEHHBIX JIOTOBOPEHHOCTEN 00
yCTpaHeHUM OBOMHOIO Hajaoroo0bsoxeHus, IToamnucalbl JOTOBOPBI C TAKMMU
cTpaHaMmy, Kak ABcTpusi, benbrusi, Beaukobpuranusi, Beurpus, I'epmanus,
Hauwus, Upnanous, Ucniauus, Utanus, Kanaga, Kump, Kuraii, JlatBus, JIntsa,
Jliokcembypr, Maxkenouusi, Hwupepnaunwl, Ilonbmia, Poccusi, PymbiHuS,
CnoBakus, CIIA, ®uunaaaus, ®panuus, Yexus, lBeinapus u lIBemnus.

[Tokymnarenb ¥ Mpoaasel, MOTYT OOTOBOPUTBCSI O TOM, YTO Iepenayva
HeIBIKMMOCTHU OyaeT obsaraThest HIC, cTaBKa M0 KOTOPOMY B HacCTosIIIee
BpeMs cocTaBisgeT 22 %. B 3TOM ciiydae OTBETCTBEHHOCTb 3a OILIATY

BO3jIaraeTcsl Takke Ha Inpojasna. B nmpunnune, HIC He oriaunBaeTcs Ipu
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riepexojie ImpaB COOCTBEHHOCTM Ha HeIBVIKMMOCTb, €CJIM 9TO JMOO0 HOBBIN
00BEKT, JINOO 00BEKT, B KOTOPOM ITPOXKMBAJM He 60jiee ABYX JIeT K MOMEHTY
MpoJaxk, MO0 3eMJIM IOl 3aCTPOIKYy BMECTe CO BCEMM CTPOEHMUSIMM Ha
3TOM 3eMlJle.

C mast 2012 roma ObLI BBeOEH HAJOr HAa IIPUPOCT KaMNUTasa,
00s13aTe/IbCTBA MO OIUIaTe KOTOPOro BO3HMKAIOT B Cjydae, eciau CTOMMOCTD
00beKTa yBeJMuMaach B CBSI3U ¢ peMoHTOM. HasoroBast 6a3a mpeicTaBseT
co00¥ pasHMIy MeXAy TMepBOHAYaJIbHOM CTOMMOCTBIO HEIBMKMMOCTU
(MMHYC CTOMMOCTD IPOAAKM) M KOHEUYHOWM CTOMMOCTBIO (TIJIFOC pacXonbl Ha
npuobpeTtenme). OriaTa OCYyLIEeCTBISIETCS MPOAABLIOM B MOMEHT ITPOJIAXKN.
[IpomaBelr 06s13aH MOAATh JeKJIapalio B HAJIOTOBYIO MHCIIEKIIMIO B TeUueHMe
IISITHAOIIATY JHeJ ¢ MOMEHTa BO3HMKHOBEHMS HAJIOTOBOTO 00S3aTesIbCTBA.
[IpMMeHSIIOTCS C/IeayIolye HaJIOTOBble CTaBKM: 25 %, eciayu IPOIJIO MeHee
OIJHOIO ToJla C MOMEHTa uM3MeHeHus; 15 %, eciau 6ojiee OJHOro, HO MeHee
Tpex jeT; u 5 %, ecny 60Jiee Tpex, HO MeHee JIeCsTH JIeT.

B CnoBenun c¢ 2014 roma BBeleH HOBBIM €XerogHbIii HaJOr Ha
HEeIBVKMMOCTb, KOTODbBIV CBSI3aH He C OTYYKAEHMEM MMYIecTBa, a C
IpaBOM COOCTBEHHOCTM Ha Hero. 3a HaJOroByl 06a3y MPUHUMAETCS
00001IeHHAsi pPbIHOYHASI CTOMMOCTb HEABMKMMOCTM, YCTaHOBJIEHHAsI
areHTCTBOM reojie3uu u kaprorpaduu Pecrry6amku CrnoBeHust. Ob61araemMbimM
JIUIIOM SIBJISIeTCs COOCTBEHHMK, a cTaBKa Hasora cocrasisger 0,15 % nias
SKubIX 3panmii, 0,8 % s kommepueckoit HemByskumocty u 0,5 % mas
OPYTUX 30aHUI U 3€MeJIbHBIX Y4aCTKOB.

[IpocTpaHCTBEHHOE IUIAaHMPOBAaHME WU  yIOpaBjJieHMe, a TaKKke

yIIpaBJIeHMe Opr>Kanmef/'[ Cp@ﬂ,OV[ peryjimpyroTca cjaeayiomyMnu 3aKOHAMMN:
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3aKOH O IPOCTPAHCTBEHHOM IJIAHMPOBAHMUM'?;, 3aKOH O CTPOUTENLCTBE!S;
3aKOH 00 OXpaHe OKpyKalllei cpeabl; 3aKOH 06 oXpaHe IPUPOIbI'S; 3aKOH
o Boze'®.

CTpouTenbCTBO 3[1aHMSI HE MOXET (3a MCKJIKYEeHMeM IIPOCThIX 3IaHU)
HauaThCsl 6e3 paspelieHus Ha CTPOUTEIbCTBO. B 3aBucuMMoOCTH OT pa3Mepa u
TUIIA KOHCTPYKIMM, MOXKET MOTPebOBaTbCSI 3KOJIOTUMUYECKOEe YTBEpsKIeHMUe.
[Tocsie OKOHUAaHMSI CTPOMUTEJbHBIX pabOT IpuoOpeTraeTcs paspelleHue Ha
MCIIOJIb30BaHMe. BbIaeTcsi OHO B TedyeHMe OJHOTO Mecsdla B O0O0IIeM
Topsiike, ¥ B TeUueHMe NBYX MeCsIleB B OCOObIX ciaydasx. B 3akoHe 00
aIMMHUCTPATUBHBIX TMOLLIMHAX!? yKa3aH pasMmep Tapuda Ha IOJyYeHMe
IAHHBIX pa3pelleHnin U 3aBUCUT OH, KaK IIPaBuUJIO, OT TUIA M Ha3HAYEHUS
KOHCTPYKIIUN.

[Tpouiecc mepemaum mpaB COOCTBEHHOCTM HA HEIBVDKMMOCTDb, a TaKXkKe
CTPOUTEILCTBO HOBBIX OOBEKTOB MMEET psiJi ocobeHHocTel. B ux umce:
MIPeIsITCTBUSL, CBS3aHHbIEe C TIOKYINKOM HEeABWKMMOCTU JIUIAMU, He
apysiromumucs rpaxkgadamu crpad EC, CIHA u crpaH-kanaunmatoB B EC (B
OAaHHOM CjJyyae eOMHCTBEHHBIM BapMaHTOM SIBJSIETCS IIpUOOpeTeHMe
HEeJIBVOKMMOCTUM Ha HOpUANYECKOe JINI0); CAOKHOCTDb IOJIyYeHUS UIIOTEKU
IO WMHOCTpaHIIeB; CUCTeMa HajaoroobjoxkeHusi. Tem He MeHee, Bce

nmpoueaypbl JOCTATOYHO IIPOCTHI U IIPO3PAaYHBI.

12 Zakon o prostorskem nacrtovanju (ZPNacrt) // Ur.1. RS, st. 33/2007 z dne 13.04.2007.

15 Zakon o graditvi objektov (ZGO-1) // Ur.l. RS, st. 110/2002 z dne 18.12.2002.

14 Zakon o varstvuokolja (ZVO-1) // Ur.l. RS, §t. 41/2004 z dne 22.04.2004.

15 Zakon o ohranjanju narave (ZON) // Ur.l. RS, st. 56/1999 (31/2000 popr.) z dne 13.07.1999.
16 Zakon o vodah (ZV-1) / Ur.l. RS, st. 67/2002 z dne 26.07.2002.

17 Zakon o upravnih taksah (ZUT) // Ur.l. RS, §t. 8/2000 z dne 31.01.2000
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OCOBbIN NOPAAOK CYAEBHOIO PASBUPATEJIbCTBA U PELMAOVB

Anekcen Hukonaes®

AnHoOTanusa. PaccmaTpuBaeTcs  0COObIii  TOPSAOK  CymeOHOro
pasbupaTesabCTBa B COBOKYIHOCTU C PELMIMBOM, MX CYIIHOCTb, YCJIOBUS
IIPUMMEHEHMS U TIPOTUBOpeUMs UX HaloxKeHus. [IpoaHaIM3MpOBaHbl JaHHbIe
craTuctTudyeckux marepuanioB 3a 2003-2012 roma, a Tak >Xe BbISIBJIeHA
B3aMMMOCBSI3b U aKTyaJbHble ITPOOIEeMbI, BO3HMKAIOIIME TIPU IIPUMEeHeHU Ha
npaktuke B Poccuiickoin ®epepaiiy pacCMOTPEHMSI YrOJIOBHBLIX el B
ocobom Tmopsinke. B crarbe paccMOTpeHbl TOUKM 3peHMS YUEHbIX, a TakK ke
IyTU  pelleHMs  OaHHOI  Ipo6jembl, IpeajJokeHHble  YUeHbIMU
COBpEMEHHOCTU. ABTOPOM BHECEHO KOHIIEeNTyaJbHOe IMpejioxkeHue,

HaIlpaBJIeHHOE Ha YPeryaMpoBaHye JaHHO IMPOOJIEeMBI.
KimioueBble c<j10Ba: OCOOBINi MOPSIIOK CymeOHOTO pa3bupaTesbCTBa,

peunanB, YroJOBHO-IIpOLIeCCyaJIbHOE IIpaBoO, HO,ZLCY,EU/IMI)IVI, YMBbIIIJIEHHOE

IIpeCTYIVIEHUE.

THE SPECIAL ORDER OF PROCEEDING AND RELAPSE

Aleksey Nikolaev”

* LlenTpanbHbiit dunan Poccuiickoit AKageMui paBoCyaysi, MarMCTPaHT.
* Central Branch of the Russian Academy of Justice, master.
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Abstract. The special order of proceeding in aggregate with relapse,
their essence, conditions of application and the contradiction of their
imposing is considered. Data of statistical materials for 2003-2012 and as the
interrelation and the actual problems arising at application on an a practice
in the Russian Federation of consideration of criminal cases in the special
order is revealed are analysed. In article the points of view of scientists, and
as ways of the decision of the given problem, the offered scientists of the
present are considered. By the author it is made the conceptual offer directed

on settlement of the given problem.

Keywords: the special order of proceeding, relapse, criminally a-

procedural law, the defendant, a deliberate crime.

OcoO0bIii MOPSITIOK CymeOHOro pa3doMpaTenbCTBA — 3TO YHIPOILEHHAas
dbopma yrojgoBHOIO CymoIpou3BoacTBa. CyTh 0COO0ro IOpsigKa COCTOUT B
TOM, UTO IIPU COIJIACUM OOBUHSIEMOTO U MMOTEPIEBIIEro, OOBMHSIEMbIN IMeeT
BO3MOXHOCTb 3asIBUTh O COIJIACMM C IPEIbSIBJEHHBIM €My OOBMHEHUEM WU
XOJaTaiiCTBOBATh O BbIHECEHMM €My Mpurosopa 6e3 cymeOGHOro
pa3bupaTenbCTBa, TO €CTh 0e3 MCCIeIOBaHMS BCeX JI0Ka3aTeNbCTB,
IIPOBEeAEHMsI JKCIIePTU3, 3aC/IyIIMBaHMS CBuUAeTeneil u mpouero. Ho mpu
BCEM 3TOM OH He BIIpaBe 00XKaJIOBaTh B CYAeOHOM ITOpSIAKe Mepy HaKa3aHUs
M30PaHHYIO CYIOM.

OcoObIii  TOpPSAAOK  CymeObHOTro  pa3dMpaTeabCTBa  ITO3BOJISIET
CYIIIeCTBEHHO YMEHBIIUTh SKOHOMMYECKME U IIpoIleccyajbHbIe 3aTpaThl, a
TaK XK€ COKpallaeT BpeMs C MOMEHTAa COBEpPIIEeHMS IPOTMBO3aKOHHOIO

OesaHusda, 10 MOMEHTAa HdKa3dHMS JIMIld COBEPIIMBIIETO IIPECTYILIJIEHHME. HpI/I
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BCEM IIPU 3TOM, OOBMHSIEMOIO CTMMY/IMPYET BO3MOKHOCTh IOJYYUTh OoJjIee
MSTKOe HaKa3aHlMe, 3a COBEPIIEHHOe MM IIPecTyIUIeHMe, TaK KaK B CjIyJyae
ecI OOBMHSIEMBIV IPU3HAET CBOIO BMHY M OyIeT IIpUMMEHEH OCOObIi
MOPSIIOK CymeOHOro pa3duparTenbCTBa, TO CyHd MMeEeT IIpaBO Ha3HAYMTh
Haka3aHue, He 0Oojlee  JBYX  TpeTei, OT  IPeayCMOTPEHHOIO
3aKOHO/IATeJIbCTBOM CPOKa.

[IpymeHeHMe ocoboro Topsaka cymae6HOro  pasbuparenbCcTBa
IIPYMMEHMMO TIPY BBITIOJIHEHUN 11€I0TO psna ycaoBuii (rinasa 40 cratbesa 314
VIIK). K TakuM yC10BUSIM 3aKOH OTHOCUT:

1. MakcuMajbHOE  HaKasaHue 3@  COBEpIIeHHOe  JIMI[OM
IIpeCcTyIUIeHe 3a IIpecTyIUIeHKue, He IOJ/DKHO IIPeBbIIIaTh [IecsiTu JieT
JIUIIeHUS CBOOOIBI;

2.  0OBMHSIEMBINi HO/DKEH OBbITh COIVIaCeH C IIPeIbsIBJEHHBIM €My
O0OBMHEHMEM U IIPY 3TOM ITOJIHOCTBIO ITPM3HABATh CBOIO BUHY;

3.  OOBMHSIEMbBIN JOJIKE€H ObITh COBEPIIEHHOJIETHUM,;

4.  0OBMHSIEMbIN HOJDKEH XOIATaliCTBOBATh O NMPUMMEHEHUM 0COOO0TO
IOpsIIKa CyJeOHOro pa3duparenbCTBa, M IMPY 3TOM OH JOJ/DKEH OCO3HABATh
XapaKkTep ¥ IOCJIeICTBUSI 3asIBJIEHHOTO XOHaTaiicTBa. X0maTaliCTBO HJOJIKHO
OBITH TOAAHO OOGPOBOJIBHO, ¥ TIOC/IE KOHCY/IbTALMM C 3aIIUTHUKOM;

5. cropoHa OOBMHEHMS IOJ/DKHA OBITh COIJIaCHAa Ha IIpOBeAeHMe
cymebHOro pasbuparenbcTBa B 0coboM rmopsinke. Eciu rocymapcTBeHHbIN
AM60 4YaCTHBIV OOBUMHMTENb M (MIM) IIOTEPIEBIIMII BO3PaskalOT IPOTUB
3asIBJIGHHOTO  OOBMHSIEMBIM  XOJaTaiiCTBa, TO  YroJIOBHOE  [IeJio
paccMaTpuUBaeTCs B 00IIeM ITOPSIAKE.

OmHako MbI ITOJIaraeM, UYTO perjaMeHTHUpPYs IIpUMeHeHMe 0cob0ro

Iopsaaka Cy,U,e6HOI‘O p8.36I/IpaT€JIbCTBa, 3dKOHOOaTeJ/Ib He yueJl
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0COO0eHHOCTeN, BO3HMKAKIINX MPU peluauBe IpecTyIieHuii. Hu Hopmbl
VronoBHoro Kozekca P®, Hu VYrosoBHO-mpolieccyaibHbii Kogexkc PO He
YCTaHABAMBAIOT KaKMUX-JIMO0 0COOeHHOCTEeN IMpuUMeHeHMsI 0coO0ro mopsiaka
CyIeb6HOro pa3ompaTebCTBa MPU pelUaNBe MPeCTYIIEHMIA.

Mexny TeM — OaHHas ~ CUTyalus  HepeaKkO  BO3HMKAeT B
IIPaBOIIPUMEHUTEIbHOMI IIpaKTUKe ", eCTeCTBEHHO, BbI3bIBAET
orpenesieHHble 3aTpPyAHEHUS Yy COTPYAHMKOB IIPAaBOOXPAaHUTEbHBIX
opraHoB. HeT omHO3HAUYHOIO pelleHUs] MAaHHOM MPO6JIeMbl UM B HAyYHBIX
paboTax, OmMyOJMKOBAHHBIX CO BpPeMeHM BCTYIJIEHUS B CUIY M3MeHeHU
3aKOHOATEe/JbCTBA, YCTAHOBUBIIEIO CaMy BO3MOXHOCTb IIPYMMEHEeHUS
ocoboro TIopsiika cymeo6Horo pasbupatenbcTBa. Tak, Hampumep, A. A.
To/ikaueHKO TIpepnJjiaraeT AeTaJibHO omucaTh B CcTaTbsixX YIIK PO mopsimok
Ha3HAueHMs] HaKasaHMs IIPU IOCTAHOBJIEHMM IIPUTOBOpa 6e3 IpoBeIeHMs
cymebHOro pasdbupaTesbCTBA C YYeTOM MHOTO0Opasus BO3MOSKHbBIX
BapuaHTOB!, A. ®. 'pMUaHMUYEHKO II0JaraeT, 4To Juila, paHee CyayuMble 3a
COBepIIIeHHOe YMBIIIJIEHHOE MpecTyIUIeHue (3a MCKIIUYeHMeM CYOMMBIX 3a
YMbIIIJIEHHbIE  TIPEeCTYIJIeHMUSI  HeOONBIION  TSKeCTH; CYOMMBIX 3@
IIPeCTYIJIEHUSI, COBEpPIIEeHHbIe JIMIIOM B BO3pacTe OO BOCEMHAlaTU JIeT;
CYOUMMBIX 3a MpecTyIUIeHUs, OCYXIeHMe 3a KOTOpble MPU3HABAIOCh
YCJIOBHBIM JIMOO TI0 KOTOPBIM IIPEeOCTaB/ISIIaCh OTCPOUYKA MCIIOTHEHMS
IIPUTOBOpa, €CAM YCJIOBHOE OCYXAeHMe WIM OTCPOYKa MCIIOJITHEHMUS

IIPpUTrOoBOpa HE€ OTMEHA/IMCb U JIMIOO He HallpaBJ/IAgJOChb OJid OTOBIBAHMUS

! TolIKayeHKo A. A. Yro/noBHBIN npoiiecc. 2006. N2 9. URL:
http://www.ugpr.ru/arhiv/21_sen_2006/topic214 ugolovnopravovye aspekty osobogo poryadka sudebnogo_
razbiratelstva.html
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HaKa3aHMs B MecTa JIMIIeHMs] CBOOObI), He BIIpaBe 3aK/JIH0YaTh J0OCyAeOHOe
corJiallleHye O COTPYIHUYECTBe?,

K. A. Ppi6asioB HampoTHB, IpejJjaraeT MPUMEHSITb OCOObIi MOPSAOK
BHE 3aBUCUMMOCTU OT peluauBa, TaK, KaK He MMeeTCs 3aKOHOIAaTebHbIX
MIPOTMBOIIOKA3aHMI MMPOTUB MPUMEHEHMS 0COOOT0 MOpPSAKA MPU HATUUUU
peuyauBa mpectryivienni’’. Ty ke mosuiuio 3aHumaeT B.B. 1opoikos,
KOTOPBIA CUUTAET, YTO HaIM4Me peLuayuBa MPeCcTyIJIeHUI, Ha IIPUHSITHUE
pellleHMss O TIOCTAaHOBJIEHUM TIpUroBopa 0Oe3 TpoBeleHUsT CyHeO6HOro
pa3buparesbCTBa He BuseT?.

CnenmyeT mpu3HaTh, YTO OTKAa3 B IIpMMeHeHMM 0OCOOOro TmopsiaKa
cyne6bHOro  pas3buparesbCcTBa, MOTUBMPOBAHHBIN  JUIIb  HaIMUMEM
IIPU3HAKOB  peluuAuBa  MOPECTYIJIEeHU  IMPOTUBOPEUUT,  BO-IIEPBBIX,
YrOJIOBHOMY 3aKOHY, KOTOpBI/ [EeNCTBUTEJbHO He CONEPKUT TaKUX
OrpaHMUYEeHMUI U, BO-BTOPBIX, IPUHLMUITY 3aKOHHOCTY P MPOU3BOACTBE MO
yrojsoBHoMYy feny (cT. 7 YIIK P®).

OpnHaxko, 1o HallleMy MHeHMIo, yTBepskaeHue K. A. PpibanoBa u Ipyrux
CIIeLMAJIMCTOB, TMOAJEPKUBAIOIINX €ro TOYKY 3peHMsI, XOTSI M BepHO IO
CYIIeCTBY, HO CBUETebCTBYET JIMIIb O HAJIMUMM TIpo6ieMbl. [Tonaraem, 4To
paspemnTb 3Ty IMpobjeMy B COCTOSIHMM TOJIbKO 3aKOHOAATeNb, IPUHSB
oIpeJie/iIeHHbIe M3MeHEeHMSI B COOTBETCTBYIOIIMX IPAaBOBBIX HOPMaX.

Mexay TemM COTPYOHMKM MPaBOOXPAaHUTE/IbHBIX OpPraHOB, He MMes
3aKOHO/ATeIbHO 3aKpernjieHHOro MpuMeHeHUsI 0C000ro mopsijika CyIeOHOro

pa36MpaTeanTBa IIp1 HaJIMUNM peouanviBa, IIPpEeaInodYmnTaroT, B 3TOM Cliydae

! T'puuannueHko A. B. OcoOblif MOPSOOK MPUHSTHUS CYyZeOHOTO pelleHMs: CPaBHUTENbHbIA aHaINU3
copepskanust raBbl 40 v miaBbl 40.1 YIIK PO, npo6iieMbl UxX IpyMeHeHwus // YronoBHoe rpaso. 2010. N¢ 1.

5 Poi6asioB K. A. Ocob6blIit TopsAIoK cymeOHoro pasbuparenbcTa B Poccuiickoit @emeparnyiy u mpobiieMbl ero
peanusauuu. M. 2004. C. 89.

4 IopomikoB B. B. Oco6blii MOPSAIOK TPUHATHUS CyOeOHOTO pelleHus Ipy COIacuyu OOBMHSIEMOIO C
MIpeIbsIBIEHHBIM eMy 06BUHeHMeM // Poccuiickuit cympst. 2004. N2 9.
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paccMaTpuBaTh Takue mejia B OOIIeM TMOpSAKe, MCIIOAb3ys [JisI 3TOTO
BO3MOXHOCTHU, IIpenocTaBjeHHbie 4. 4 cT. 314 VIIK P®. IIpu 3TOM OTKa3 B
MIpUMeHEeHUM 0COoO0TOo TopsiiKa CyneOHOro pa3doupaTe/bCTBa MOTUBUPYETCS
MMEHHO Ha/IMuMeM [PU3HAKOB peLyuauMBa B COBEPIIEHHOM JIUIOM
MpeCcTyIIEHUMN.

[lonaraem, 4YTO CJIOKMBIIASCSI B OTCYTCTBME 3aKOHOAATEIbHOIO
3aKperieHusl TIOJIOKeHUH, perjaMeHTUPYIONIUX IIpMMeHeHue 0co60ro
nopsinka cymgeOHOro pas3bupaTe/ibCTBA MpPU pPeUUIUBE IIPEeCTyIIeHU
cynebHasl IIpaKkTMUKa CYIeCTBEHHO HapyllaeT 3aKOHHbIE IpaBa M MHTEPEeCHI
Jnl, OOBMHSIEMBIX B COBEpIIeHUM MpecTyruieHuu. OQHAKO 3Ta IpaKTUKa
MpOTMBOpEUMBA M pasHOOOpasHa, ee HeOOXOAMMO YHOPSAOYUTH U
00beIVMHUTH B €IMHOE 11eJI0e.

OTO  BO3MOXHO  JIMIIb  TIPM  YCJAOBUM  3aKOHOJATEJbHOIO
yperyaupoBaHus pPacCMOTPeHMS mejla B 0COOOM IIOpSIIKE CYIeOHOro
pasbupaTreabCTBa NP HAJIMYUM pelUANBa, UM BBeIeHUS TOTIOTHUTETbHOTO
yciioBus B cTaTbio 314 VIIK, 0 HEBO3MOXHOCTU PaCCMOTPEHUS YTrOJIOBHOTO
mena B 0ocoOoM IOpsiike, B c/lydyae ec/iv MOACYAMMBbIi ITPUBJIEKAJICSI paHee K
YrOJIOBHOM OTBETCTBEHHOCTMU.

Mbl 1Os1araem, UTO, JIMIA, paHee CyOuMble 3a COBEpPIIeHHOE
YMBbIIIJIEHHOE  IIpecTyIlieHue, He BIpaBe 3aK/JKyaTb JOCYyIeOHOe
corjalieHue O COTPYOHMUUYECTBe. DTOro TpebyeT cama JIOTMKA BBeOeHMS B
3aKOHOJATe/JbCTBO IIOHSATUSI «peuuauB». s mOmoOHON KaTeropum JInij
MoaxoHd, IpPM HasHAueHUM HaKa3aHUsl JO/DKeH ObITh MHIAMBUIYaTbHBIM.
BBeneHMe 3ampera Ha IpUMeHeHMe 0C000ro Mopsaka B OTHOIIEHMM JaHHO
KaTeropum OOBMHSIEMbBIX, HOO/IKHO ITOBBICUTH 3(PPeKTUBHOCTH OOpPBHOBI C

peHM,ZLMBHOIZ IIPpEeCTYITHOCTbIO, KOTOpAad B IIOC/IeAHME TOObl NEMOHCTPUPYET
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IIOCTOSIHHBIM M CYIIEeCTBEHHBII pOCT Ha o00meM QoHe CTabMIbHOII
TEeHJEeHIMY K CHYDKEHMIO YPOBHS IPECTYITHOCTM.

TakuMm o6pa3oM, HeoOxomumMo BHecTu usmeHeHusi B YIIK P® wu
n00aBUTh B CTaThbi0 314 yC/IOBME O HEBO3MOKHOCTM PAacCMOTPEHMs Jieja B
ocob0M TIOpsiAKe, B CAy4dae eciayu OOBMHSIEMBIN YKe IIPUBJIEKAJICS K

YTOJIOBHOJ OTBETCTBEHHOCTM M Y HETO MMEETCS PEelUAUB IIPeCTYILIeHUIA.

305



NMOHATUE MEXXOYHAPOOHOIO «MAITKOIro rnPABA» UEI0O
UMIJIEMEHTALUUA BO BHYTPEHHEE 3AKOHOLOATEJIbCTBO:
NMPAKTUYECKUA B3rnan HA NPOBNEMY

ApnuHe MNMupymaH’

AHHOTanuA. B IaHHOM cTaTbe UCClIeayeTcs IIOHSITUE
MEXIYHApOOHOTO «MSTKOTO IpaBa», aHAAU3UPYeTCs ero MeCTO U POJb.
Ilenbio cTaThbU SBJSIETCS BBIAENIEHME KPUTEpPUs, CIIOCOOHOr0 pasrpaHMUUTH
MEXIYHapOaHOe «MSTKOe IpaBO» U «TBepaoe MpaBo», B KaueCTBe KOTOPOro
aBTOp TMpeljiaraeT CUYMTAaTh BO3MOXHOCTb HACTYIUIEHUS HeEraTUBHBIX
TOCJEICTBUII B ciayyae HecoOMOAeHMUs] HOpPMbI mpaBa. Takke B CTaTbe
000CHOBBIBAETCSI TIOJIOKUTEIbHOE BJMSIHME MEXIYHAPOJHOIO «MSTKOTO
IpaBa» Ha MeXAyHapOoaHOe MpaBo B 11eJI0M, a TaK Ke Ha 3aKOHOaTe/IbCTBO U
IPAKTUKy TOM WIM WMHOWM CTpaHbl. [[eMOHCTpUPYETCd CTpeMJieHue
rocygapcTBa B JiMIe €ero TOCyJapCTBEHHbIX OpPraHOB K IIPUBENEHUIO
CKJIAIBIBAIOIIMXCS OOIECTBEHHBIX OTHOIIEHUI B COOTBETCTBME C HOPMaMM

«MSITKOTO MpaBa» (Ha nmpumepe Poccuiickoit @enepaiin).

KinroueBbie CJIoBa: MEXOYHapoaHOoe «MSITKOe IIpaBO»,
peKkoMeHaaTe/JIbHbie  HOPMbI, HOPpUANYECKU HeoO0s13aTeIbHbIe HOPMBI,
MEXOYHapOdHOE IIpaBO, BHYTPUTOCYyaAapCTBEHHOE IIPaBO, ,U,O6pOBOJIbHOCTb,

CaAHKIMNU Y MEKOYHAPOAHO-IIPpaBOBdA OTBETCTBEHHOCTb.

* CTymeHTKa 3 Kypca opuanyueckoro dakynbrera BIY.
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CONCEPTION OF INTERNATIONAL “SOFT LAW” AND ITS
IMPLEMENTATION IN DOMESTIC LAW: A PRACTICAL PERSPECTIVE ON
THE PROBLEM

Arpine Pirumyan®

Abstract. This article explores the concept of international “soft law”,
examines its place and role. The purpose of this article is the selection
criterion capable to distinguish between international “soft law” and the
“hard law”, as which the author proposes to consider the possibility of
negative consequences in case of non-compliance with the law. Also the
article proves the positive impact of international “soft law” in international
law in general, as well as on the law and practice of any country.
Demonstrates the commitment of the State through its public authorities to
bring the prevailing social relations into conformity with the “soft law” (on

the example of the Russian Federation).

Keywords: international “soft law”, recommendation norms of law,
non-binding norms, international law, domestic law, voluntariness,

sanctions and international legal responsibility.

H_[I/IpOKOG pacCIipoCTpaHeHMe Hapiaay ¢ MEeXIYHapOOHO-IIPaBOBbBIMU
HOpMaMu, O6Ha,U,aIOIJ_U/IX IIPU3HAKOM O6IJ.{€O6$[38.T€JII)HOCTI/I, ITOJIYUNIIN
paBHOO6p83HbI€ HOPMBbI peKOMeHOaTe/JIbHOTI'O XdpakTepa. Ecan

MEXOYHapOAHble OOIoBOPbI, MEXIAYHAPOIHO-IIPABOBbIE O6bI‘—IaI/I, dKTbI

* 34 year student of the Faculty of Law, VSU.
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OpraHOB MEXIYHAapOAHbIX OpraHM3aluii, a TakKKe HeKOTOpble aKThl
MeXXIYyHapOHbIX KOoHMepeHLI Ui " COBeIllaHMii,  YCTAaHaBJMBAIOT
IOpuaMYeck  00si3aTelbHOe  IpaBUAO  IoBefmeHust  (T.e.  HOPMY
MEXIYHAapOOHOTO TIIpaBa), B CBSI3M C YeM SBJSIOTCS WCTOYHUKAMMU
MEXIYHAapOOHOTO TIpaBa, TO peKOMeHAaTeJbHble HOPMbI He UMEIT
00s13aTeIbHOM HOPUANYECKO CUJIBI U, COOTBETCTBEHHO, He SIBJISIOTCS
MCTOYHMKAMM MEXIYHApOAHOrOo mpaBa. ['0OBOpsI 0 TakMX HOpMax, B HAYYHOI
JUTepaType yke 3aKpelnaioch UCII0Ib30BaHe TePMIUHA «MSITKOe IIpaBo»!.
KoHuenumusi «MsArKOro TIipaBa» IIPU BCell CBO€N aKTyaJbHOCTU WU
IIMPOKOMY PacHpOCTpaHEHMI0O He HalllJla BCeoOIIero MNpU3HAHUSI U
MOATBEP)KAeHNUsI. B wmTepaType CyIIeCTBYIOT pas3jiMuHbie B3IVISIAbI Ha
BOIIPOC, UTO MMEHHO IIOHMMAaTh MOJ, «MSITKMM IIpaBOM». BcTpeualoTcsl TOUKM
3peHus, KOTOpble abCOJNIOTHO OTPMUIIAIOT CaMO CYIIEeCTBOBAaHMS HAaHHOM
KoHLenuuu. Tak, P. A. KonoaxuH npuaep>KkuBaeTCsl MHEHMSI, YTO KOHIIEII S
«MSITKOTO TIpaBa» SBJSETCSI HeIlpueMJeMOl. IJTO BCero JuIllb IOIbITKA
BTUCHYTb B TPaHMIbl MEXIYHApOOHOTO TIIpaBa MOJIOKEHMUSI, He
dopmynupyoiye MeXAyHapoOoHO-TIPaBOBbIX HOpMa, IIpuUBedeHMe K
YaCTUYHOM Jel0pUAM3aLMU 1eJIOTO psijia 00s13aTe/IbCTB M0 MEXKIYHAPOTHOMY
npaBy’.. Ilo MHeHui0o  ¢paHmysckoro 1mpodeccopa II.  Beiing,
pacrpocTpaHeHMe «MSITKOTO IIpaBa» He CIIOCOOCTBYeT  YIIPOUYEHUIO
MEeXIYHapOOHO-MIPaBOBOM CUCTEMBbI. OTO KacaeTcs IIOJHOTO OTPULIAHUS

CaMoOTo CymeCTBOBaHMA KOHLOEIIINN «MATKOT'O HpaBa»3.

! Cm., HanipuMmep: buprokos I1. H. MexxgyHapomHoe IpaBo: yu4eOHMK A1 By30B. M. : I0paiit, 2013. IaBa 4.

2 Konopxuu P. A. KpuTMKa KOHLEIMLMM «MSIIKOro Ipasa» // CoBeT. rocygapcTBo 1 mpaso. 1985. N2 12. C.
95—99.

% Weil, P. Towards Relative Normativity in International Law? //American Journal of International Law. 1983.
Vol. 77.N 3. P. 414—417.
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Ipyrue ydyeHble, KOTOPbIe XOTS U MPU3HAKT CYIeCTBOBAHME TTOHSITUS
«MSITKOe TIPaBO», BKJIAAbIBAIOT B 3TO IOHSITHE pa3HbIli CMbIC/I. Kak yka3biBas
1. W. Jlykairyk, TepMUH «MSTKOe IIpaBO» MCIIONb3YIOT AJjs1 0003HAUeHMSI
IOBYX pa3sHbIX SBJeHMIl. B omHOM ciiyyae peub umeT o6 ocobom Bumje
MEeXIYHapOOHO-MIPAaBOBbIX HOPM, KOTOpble HECMOTpsS Ha TO, UYTO He
TOPOKAAIOT YeTKMX IIpaB U OOS3aHHOCTEN, TeM He MeHee SBJISIOTCS
00s13aTe/IbHBIMM, @ B IPYTOM — O HEMPaBOBBIX MEXIYHAPOIHBIX HOpMaXx,
coflep>)kaHMeM KOTOPBIX SIBJSIOTCS IMOJAUTUYECKMe U (Mau) MOpaibHbIe
obs13aTenbcTBa’.

I0. M. KonocoB u B.M. Ky3HeloB® 1moj HOpMaMi «MSTKOTO IIpaBa»
TTIOHMMAIOT HOPMBI, cofiepsKaliuecs B pesomonusax I'enepanbHoit Accambiaen
OOH, a Takke B HEKOTOPbBIX aKTaX OPraHOB MeXAYHAPOAHbIX OpraHu3aui u
aKTax MeXKIYHAapOOHbIX KOHMepeHIMIi M COBeIIaHMuii, KOTOpbie HOCST
peKOMeHIaTe/IbHbII XapaKTep M He SBJSIIOTCS HOpMaMM MeXIYHapOIoHOTO
rpasBa.

3aC/yKMBAIIMM BHUMAaHMS SIBJISIETCSI OOBOJ, KOTOPBIM M3JIOXWUI B
cBoux pabotax B.H. MymioH. OH cuuTaeT, yTo BeHcKasi KOHBEHIMSI O IIpaBe
MeXIYHAapOOHbIX AOrOoBOpOB 1969 1. M BeHcKas KOHBEHLMSI O IIpaBe
MEXIYHApOOHbIX AOrOBOPOB MEXIY rOCydapCTBaMM M MeXIYHApOAHBIMU
OpraHM3alusIMMU WIN MeXOYHAapOAHbIMM opraHm3auusiMmu 1986 r1. He
IIPOBOJAT [JeJeHus [JOrOBOPOB Ha «MATKME» U «TBepabpie»®. A
COOTBETCTBEHHO IIOHSTMEM «MSTKOe IIpaBO» He 0000IalTCsI HOPMBI

MEXIOYHapOAHbIX TOTOBOPOB, KOTOPbIE HE OIIpede/IdIOT KOHKPETHbIE IIpaBa U

4 Jlykamyk Y. Y. MexxmyHapogHoe mpaBo. O61as yacTb. Yue6HMK. — M.: MsmatenscTBo BEK, 1996. C. 102—
103.

> Konocos 10.M., Kysueros B.1. MexxayHapomHoe [paBo: yueGHMK. — M., 1998. C. 22—23.

¢ MymtoH B. H. BiusiHMe «MSITKOTO» MpaBa MEXKIYHApOOHBIX OpraHu3alyii Ha BHYTPUTOCYJapCTBEHHOE
1paBo (Ha MpuMepe CTaHAAPTOB U KoAeKcoB noBefdeHnst MBPP u MB®) // Matepuainbl IX MexayHapogHO
Hay4yHOI1 KoH(DepeHMM «MomepHMU3alst SKOHOMMKM U obanm3anus’. — M.: Vsgarenscrso ['Y-BIID, 2008.
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00S13aHHOCTM CYOBEKTOB MEKIyHapOMHOTro IpaBa. B TakoM ciydyae MOXKHO
TOBOPUTH JIMIIIb O «MSATKOCTU» HEe CaMOW HOPMbI, TaK KaK HOpMa OCTaeTCs
IopuaMIecky 00si3aTe/IbHOM U SIBJISIETCSI MeKIyHapOaHO-IIPAaBOBOM, a JIMIIIb
ee GOpMYIUPOBKMA.

[IpencraBisieTcsl, UTO liejecooOpa3HO BbIOpPATh KPUTEPHUIL, HA OCHOBE
KOTOPOTO MOXXHO ObIJIO ObI ITPOBOAUTH pasindme MeXAY «MSTKMM» ITPaBOM U
MpaBoOM «TBepAbiM». OOHUM M3 TaKUX KPUTEpUEB MOXET ObITh HaIMuue
BO3MOSKHOCTM HACTYIUIEHMS KaKUX-JIMOO HeTaTUBHBIX MOCeICTBUIA B CIyUae
HeCcOoOJIOAeHNST TOW WJIM MHOI HOPMBI, a TaKKe IpUMeHeHMe KaKuX Jnbo
CaHKUMIM U uxX xapakrep. EciauM [ [gasjaeHus WUCHOJAb3yeTCsS Cuiia
rocygapCTBa, Mbl Ha3blBa€M 35TO «KeCTKMM IIpaBOM». Korma ke Ijisi 3TOro
UCTIONb3YyeTCs  Opyrasg Cwia, HaOopumep, aBTOpUTET  bBOJIOHCKOro
yHuBepcutetra B CpemHue BekKa WM aBTOpUTET ba3esbCKOro KOMMUTETA II0
0aHKOBCKOMY HaJI30py CErofHs, TO Mbl Ha3bIBAEM 3TO «MSTKMM ITIPaBOM»’.
Ecau mpomo/skaTh OAHHYIO KOHIIEMIMI0, KOTOPYIO IpeioKua mpodeccop
[0.b. ®orenbCOH, MOXHO MPUINTM K TOMY, YTO MPUHYXKIEHMe (Ccuiia
rocyfgapCTB) MPUMEHSETCS TOJbKO B TOM CJydae, KOrga peub UIOeT O
HapylIeHUM I0pUaMIecKu obsi3aTe/bHO HOpMBbI. Tak Kak MeKIyHapOIHbIe
IOTOBOPbI, MeEXIyHapoaHble o00blUaM, aKThbl OPraHOB MeEXKIYHAPOIHOI
opraHmsalyiu, akKTbl MeXIOYHApOAHbIX KOH(epeHIMII ¥ COBellaHuUit
SIBJSIIOTCI  MCTOYHMKAMM  MEXKOYHApOAHOTO  IipaBa M COAepskar
MeXIYHapOHO-TIPaBOBbIE HOPMBI, 3TUMMU IOKYMEHTaMU
MpeayCMaTpPUBAIOTCSI Mepbl IIPOBEPKM M KOHTPOJISI 32 UMX COOMIOAeHMEM, a
TaKkKe MeXIYHAapOOHO-TIPaBOBasi OTBETCTBEHHOCTb. (COOTBETCTBEHHO,

HeJIb34d TOBOPUTb, UTO HOPMBbI, HAIIpMMep, MeKAYHAPOAHbIX OOTOBOPOB, HE

" dorenbcoH 10. B. «Msirkoe MpaBo» yCTaHaBAMBAET kecTKe HopMbI // OPEK.ru OkcrepTHbIi caiiT Boiciieit
IIKOJIBbI 9KOHOMMKM. URL: http://www.opec.ru/text/1574087.html (mata ob6parienus: 10.12.2013).
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ompepessioOlIyie  KOHKpeTHble TMpaBa U  OOSI3aHHOCTM  CYO'BEKTOB
MEeXXIYHAapOLHOrO IpaBa, SIBJISITCI HOPpMaMU «MSITKOTO IIpaBax».

B snurepartype HapsaAay C TEPMUHOM <«MSTKOe IIpaBO» BCTPEUYAIOTCS
TaK)ke M MHbIe IIOHATHUS, Hamnpumep, «mpexamnpaso» (B.B. Mwuiuk)s,
«cybnpaBo» (C.B. Baxun)’. XapakTepusys HOPMBI «MSITKOTO IIpaBa», OHU
YIIOTPEOISIIOT TEPMMHBI «3apO/IbIIIEBbIE HOPMbI», <KBa3M-IIPaBOBbIe HOPMbI»
WIX  HOPMBI, MUMeIIIMe «3apOXKIAIIIYIOCS  IOPUAMYECKYIO  CUITY»,
MoJgYepKuBasi TeM CaMbIM MX MOCJeOYIIIyl TpaHChOopMalio B HOPMbI
«TBepmoro T1ipasa». IIpencrasisgeTrcsi, 4YTO 3TO HE COBCEM BepHO; TYT
HeoOxomumMo  commacuTbcst ¢ M. 0. BemnmkaHMHOM, TMOCKOJIBKY
Ipeobpa3oBaHMe «MSTKOTO IpaBa» He 00sS3aTebHO MO/KHO MMETh MECTO.
B03MOXHO, 4TO MpeBpallleHMe psta TaKUx HOPM SIBJISIETCS OIIPaBIAHHbBIM,
OIHAKO 3TO He OCHOBHAas MX 3azava. B mepByro ouepenb, «MsIrKoe IIPaBO»
rpegHa3HAUeHO JOIOJHITh HOPMbI MEXIYHAapOIOHOTO IIpaBa, paboTaTh TaMm,
rae rocjiegHue paboraThb He MOTYT. «IIOCTOSIHHO OCYyXXIaemMoe SBJIeHMe
«MSITKOTO MpaBa» BBIMOJHSET HEOLeHUMYI0 (QYyHKUMIO. [...] «Msarkoe mpaBo»
CIIOCOGHO ObICTpee MPUCIIOCAOJMBATHCA K MMEIOIIMMCS HallMOHAIbHO-
MOJIUTUYECKUM peannsam»'®, — nuiiet npodeccop yHuBepcurera B [IpesgeHe
Y. ®dacTeHpar.

OmnpenenuBIIMCh C OCHOBHBIMM TPAKTOBKAMM TOHSTUSI «MSITKOE
[IpaBO», MHTEPECHBbIM [JIsI PAaCCMOTPEHUS SBJSIETCS BOIPOC, KaCaroIUICs

HeItoCcpeaCTBEHHOTI'O IEeNCTBUSI  «MSITKOTO IIpaBa», €ro BJ/IMIHMNE Ha

8 1Tut. mo: Uodde A. <Msirkoe mpaBo» — IeiicTBUTeNbHO ITpaBo? // Kyiv Student Journal of International Law,
2007. N2 9.

9 Baxun C. B. CybripaBo: HOBbIe TeHIEHLIMM B YHUDUKALMM MeXKIyHapogHOro mpasa //IIpaBoBemeHue. —
2002. — N2 1 (240). — C. 149 — 158.

10 Fastenrath U. Relative Normativity in International Law // European Journal of International Law, 1993. N¢
3.P. 339,
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MEeXIyHapoagHOe IIpaBO, a TakKke Ha BHYTPeHHee IIpaBO TOM WMIM MHOM
CTpaHBbl.

Kak yxe oTMedajsioch, HOPMbI «MSTKOrO IIpaBa» MOTYT CO3/1aBaTh
MpeArochIKM, 06a3uc Ay BO3HMKHOBEHMSI 3aTeM Ha WMX OCHOBe
MEXIYHAapOOHO-MIPAaBOBbIX HOPM. JTO CBSI3aHO C Te€M, UTO Ha KaKOM-TO
jTare TOCyJdapCTBa M MMpPOBOE COOOIIEeCTBO B I[€JIOM IIOKAa He TOTOBBI
3aKpEenuThb Te MU MHbIE ITOJIOKEeHUSI B BUE I0PUAMUECKM 00sI3aTeIbHBIX JIJIST
HMX HOpPMax MeXAyHapoAHOro IpaBa. CoOBepIIeHHO OYE€BUIHO, YTO TeM
CaMbIM «MSITKO€ TIPaBO» BBIIIOJIHSIET OTPOMHYIO POJIb B MpoOIlecce CO3maHMs
OOBIUHBIX U IOTOBOPHBIX MEXIYHApOIHO-IPaBOBbIX HOpM. Takum ob6pasom,
«MSITKOe TIpaBO» MrpaeT BaXHYK pPOJb B IIpoliecce MeXIyHapOoHOTro
HOPMOTBOPYECTBA, OJHAKO IMTOBTOPUMCSI, YTO 3TO He SIBJISIETCSI €r0 OCHOBHOM
3aga4dei.

JpyruM IposIBJIEHVEM BIMSIHUSI «MSTKOTO IIpaBa» SIBJSIETCSI TO, KAaKUM
00pa3oM OHO MTOMOTraeT B TOJIKOBAHUM MEXKIYHAPOMAHbBIX JOTOBOPOB M MHbBIX
MCTOYHMKOB MEXKIYHApOAHOro IipaBa. Tak, [exkmapauusi O TPUHIUIIAX
MexxayHaponHoro mnpasa 1970 ropa, a takke apyrue nokymeHtbl OOH (mp.:
Hexnapanus O MNOpenoTBpallleHMM U YCTPAaHEHUM CIOpPOB M CUTYyalUi,
KOTOpble MOTYT YTPOKaTh MEXIYHAPOIHOMY MMUPY M 06e30IacHOCTH, U O
ponu Opranmsanuym O6beaHeHHbIX Hauuit B 910t obactu (5 mexkabps 1988
r.), npuHgaroi pesomouyueii TA OOH N2 43/51) moapoOGHO pPacKpbIBAIOT
cofepskaHyMe TIPUHIIMIIOB MEXAYHAPOOLHOTO IpaBa, 3aKpeIlJIeHHbIX B YCTaBe
OOH.

BoJIbIIOT 3aC/Iyroil U JOCTVMKEHMEM «MSITKOTO» TIpaBa SIBJISIETCS TO, UTO
BO MHOrOM MMEHHO Ojaromapsi eMy ObuUIM CHOPMMPOBAHBI HEKOTOPBIE

OTpac/in COBpEeMEHHOI'O MEeXXAYHAPOOHOI'O IIpaBd, TdKME KdK IIPpaBO OXPaHbI
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OKpYKaWIIei cpelibl, KOCMMUYECKoe IpaBo. B oTimume OT «TBepaOro rpasBa»,
KOTJa «3aKOHOZaTe/ib» He VCIeBaeT pearnpoBaTb Ha BO3HMKAWIIMe
MIPaBOOTHOIIEHUSI, JMOO B CUIY ITPOTUBOPEUYMBOCTH, KOTOPbIE MOTLYT
BO3HMKHYTb B pe3yJjibTaTe MX PeryjaupoBaHMusl, «MSITKOMY MpaBy» MPUCYIIU
Takue IIpM3HaKM, Osaromapssi KOTOPbIM OHO CIIOCOOHO  BBICTYIIATh
5(QdeKTUBHBIM pEryasITOPOM TaKUX OTHOIIEHUI. 3mech IPOSIBJISIIOTCS
IUIFOChI, KOTOpbIe OTJIMYAKT «MSTKOe IIpaBO», 3TO B MEPBYK Ouyepelb
OTCYTCTBME IOPUAMUECKM 00SI3aTeJbHOM CUJIbI, a 3HAUUT U IOPUINUYECKUX
TOC/JIeACTBUII B Cjydyae HEUCIIOJHEeHUS WIM HapyIIeHUsS HOPM <«MSTKOTrO
IpaBa», M CpPaBHUTEJIbHASI OIEPATMBHOCTb B MNPUHSITUM TaKUX HOPM IO
CpaBHEHUIO C MEeXXAYHAPOAHO-TIPAaBOBbIMM.

3HaueHMe <«MSTKOrO IIpaBa» IOAYEPKMBAETCSI HAa CaMOM BBICOKOM
ypoBHe. Tak, 'eHepanbHbili Cekperapb OOH Kodu OnHan B m. 12 [loknaga
«OcymectBienne [Jexknapauun teicsyenetuss OOH» (2004) 3asgBwui: «bosee
yeM Korja 6bI TO HU ObLJIO MMPOBOE COO0IIeCTBO HYKIaeTcsl B 3G eKTUBHBIX
pPaMOYHBIX HOpMax IOBeJeHMs roCcyIapcTB»'L,

B Hoxkimazme I'eHepasibHOTO cekpeTraps MeXIyHapOAHOI OpraHu3alum
TPyJa O KOHBEHIMIX 3TOM opraHm3auuu eie B 1997 romy roBopurcs, uTo,
naxke He OymyuM paTudULMPOBAHHBIMM, <«OHM CIIOCOOHBI OKa3bIBaTh
BJIMSIHME Ha 3aKOHOJATeIbCTBO U HAI[MOHATbHYIO PAKTUKY» 2,

BakHyI0 pOJb B TIIpoOLiecCe BO3IEVCTBUS Ha HalMOHAJIbHOE IIPaBO
ceirpasia Bceobmiast mekmapanusi mpaB dejioBeka 1948 roma, ITOJIOKeHMS

KOTOpOIL/'[ coepiKaTcCida B 3aKOHOOaTeJIbCTBE 60JIBIIIOT'0 KOJIMYEeCTBa CTpaH.

1 Moknax l'enepanbHoro cekperapst OOH «Ocyiectsienne [Jeknapaiyy TeicssueneTrss Opraumsanuym
O6benyHeHHbIx Hammit» // 59 ceccust, NyHKT 56 IIpeoBapuUTeNbHOi moBecTkM mHS. 2004 URL:
http://www.mdgs.un.org/unsd/mdg/Resources/Static/Products/SGReports/59 282/a59 282r.pdf (mata
obpaienns: 14.12.2004).

12 HopmotBopueckast mesartenbHoctb MOT B smoxy mrobammsanyu: IDokian T'enepanbHoro IypekTopa.
MesknyHapoaHast KoHgepeHIMs Tpyaa, 85 ceccust, 1997, MOT. — XKenesa, 1997. — C.58.
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CornacHo yactu 4 cr. 15 KoHcturyuum PO, obienpusHaHHbIE
TIPUHIIUIIBI M HOPMbI MEXAYHAPOAHOTO MpaBa, MeXAyHapOaHble JOTOBOPBI
Poccuiickoii ®epepauiuy  SIBJASIIOTCSI COCTAaBHOM 4YacThi0 ee MpaBOBOM
cucteMmbl. OpHAaKO Ha HaCTOSIIMII MOMEHT OHM  SIBJASIOTCS  He
eIMHCTBEHHbBIMM  «MEXIYHAPOIHBIMM  PETyasiTOpamMu»  OOIEeCTBeHHBIX
OTHOIIIEHMI B CBSI3M C BCe O60Jiee BO3pacCTalolei POIbi0 «MSITKOTO IIpaBa».

B oTanume oT HOpPM «TBEpPAOro mpaBa», COONIOAEeHMEe U MCIIOJHEeHMe
KOTOPOTO SIBJISIETCS 00sI3aTe/JIbHBIM, BBIINOJHEHME HOPM <«MSTKOTO ITpaBa»
no6poBosibHO. Kak IpaBujio, rocymapcTBa CTapalTCs MM cliefoBaTh He B
CUJTy TOTO, UTO OHM IOJAKpEIUIEHbI MPUHYKIEHMEM CO CTOPOHBI CYOBEKTOB
MEXXIYHapOIHOTO MIpaBa, a B CUJTY UX aBTOPUTETA U PSiia MHBIX IPUUMH.

Tak, cornacHo mpeambyne 3akoHa «O TpaHCIUIAHTALMM OPTaHOB U
(Mnu) TKaHei desoBeka»'®, maHHBI 3aKOH B CBOMX ITOJIOKE€HMSIX YUUTHIBAET
pekoMeHaauuu BcemupHoi Oprannsaumu 3apaBoOOXpaHeHMS.

YacTh 4 cT. 3 Yro/JI0BHO-UCIIOJHUTEIBHOIO Kojgekca PD* sakperniser
MOJIOXKeHMe, 4YTO  peKOMeHJauuu  (geknapanuu)  MeXIYyHapOOHBIX
opraHmsaluii IO BOIIPOCAaM WCIIOJHEHMSI HaKasaHuii U oOpalleHus C
OCY>KI€HHbIMU peann3yrTCs B YIOJIOBHO-UCITOJIHUTE/IbHOM
3aKOHOAATe/JbCTBEe P® mpu Hamumuuy HEOOXOAMMBIX SKOHOMMUYECKUX U
COLIMAJIbHBIX BO3MOKHOCTEJA.

Psan MHBIX 3aKOHOB Takxke IIOATBEPXKIAeT CTpeMjieHue PocCcuiickon
QdemepanMy K peajusallMM peKOMeHAATeJbHbIX HOPM B HalMOHAJbHOM
rnpaBe. OQHAKO HEeCMOTPS Ha 3TO, MOKa OAaHHAs TeHAEHIMS He Ioay4duiia

CTOJIb IIMPOKOI'O paCIipoCTpaHeHMa, KOTOPOI'O XOTeJIOCb OBI OXXNaaThb.

13 O TpaHCIUTaHTaLMM OPraHOB M (MJIM) TKaHel yeloBeKka: 3akoH Poc. ®epepaiiyu ot 22 gekabps 1992 r. N
4180-1 // Bemomoctu CHII 1 BC P®. — 1993. — N2 2. — CT. 62.

4 YroJIOBHO-MCITOTHUTENbHBIN Komeke Poccuiickoii @epepanyy ot 08 suBapst 1997 1. N2 1-D3: (c usM. u
nor.) / TapaHT: [caitT uHbOpM.-TIpaBOBOit KommaHnuu|.—http://base.garant.ru/1306500/1/#block_1001
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[Tomymo (QemepanbHbIX 3aKOHOB, MeXAyHapoOgHOEe «MSTKoe MpaBO»
HaxoauT cebe mecto u B YKa3ax IIpesugenrta P®. Tak, Yka3 [Ipe3unenTta PD
«O [OIMOJIHUTENbHBIX TapaHTUSIX oOecriedyeHMs] OXpaHbl IIpaB, CBOOOM, U
3aKOHHBIX MHTEPECOB JIUII, TI0JI03pPEBAEMbBIX ¥ OOBMHSIEMBIX B COBEPIIEHUM
pecTyIrieHui»'> yuntbiBaeT pexoMeHpauuyu IlapnmaMeHTCKOM accaM6ien
CoBeTta EBpoOIIBbI.

[TpaBuTenbcTBO P® cucremaruyecku MOPUHMMAET akTbl, KOTOpbIe
npenycmatrpuBaioT BbinosiHeHMe pemieHuit OBCE. Taxk, IlocraHoBieHuem
[TpaButenbctBa PO «O peanusanum pokymeHta OpraHmsauum 10
6e30I1acHOCTU U COTpyAHMUYecTBY B EBporie BeHckuit mokymeHT 2011 roma o
Mepax VKpeIIeHusI OoBepusi U 6e30MmacHOCTM»!® yCcTaHOBJIEH MOPSIOOK
peanu3anuu peuieHns OpraHu3aium.

[ToMmMMO 3aKOHOAATENbHOM M MCIOJHUTEIbHOM BJIACTHU, CYIbl TaKXKe
YUYaCTBYIOT B UMIIEMEHTALMM MEXIYHAPOLHBIX peKOMEHIaTe/IbHbIX HOPM.

Tak, KoHctutyumonHeii Cyn PO ykasplBal O COOTBETCTBUM
peaycMOTpeHHoi B ®emepasbHOM 3aKoHe OT 25 mios 1998 r. N2 130-d3 “O
6oprbe ¢ Teppopu3MoM” O0O0SI3aHHOCTM TOCyIApCTBa BO3MECTUTh Bpe[,
IIPUUYMHEHHbI B pe3yjbTaTe TEPPOPUCTUUYECKON aKIUKU IOTepIeBIIeMY,
npeanucaHusiM PyKoBOASIIIMX IIPUHIIMIIOB B 00J1aCTM IMpaB uYeJiOBeKa U
60pbr0OBI ¢ Teppopusmom, yrBepskaeHHbIM KM CE B 2002 r., eknapamnuu
OCHOBHBIX TIPUMHIMIIOB MpaBOCyAuUs [OJs JXKepTB IIPeCTYIUIEHU U

3/I0yroTpebaeHuss BaacTbio 1985 r., PesonmoiiuM O TeppoOpUCTUUECKO

5 O [JOMOMHUTENBHBIX TapaHTMAX 00eCIeueHus: OXpaHbl IpaB, CBOGOA M 3aKOHHBIX MHTEPECOB JIMII,
MOJIO3PEBAEMBIX ¥ OOBMHSIEMBIX B COBEPIIEHMM IPECTyIUIeHMIi: yKa3 IIpesunenta Poc. ®emepaiym ot 12
mtosst 2005 1. N2 796 // Co6p. 3akoHOomaTenberBa Poc. ®epeparimm. — 2005. — N2 29. — Cr. 3037.

160 peammzaiuy gokymeHTta OpraHu3sauuy 1o 6e30MacHOCTM M COTpyAHMYecTBY B EBpore "BeHckuii
mokymeHT 2011 roga o Mepax yKpervieHus [oBepust 1 6e30ImacHoCTH " : mocTaHoBaeHue IIpaBurenbcrBa Poc.
®epepatun ot 04 murons 2012 1. N2 545 // Cobp. 3akoHomaTenbcTBa Poc. ®emepanym. — 2012, — N224. —
Cr.3182.
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mesatenbHocTU 1990 r., ipuaaton Konrpeccom OOH mo mpenyripesxgeHunIo
MIPECTYIHOCTM ¥ 00pallleHMIo C IIpaBoHapyIuTeaaMmut’.

B cBoem Omnpepenennn Koncturyumonusiit Cym PO ot 19 ssuBaps 2005
r.!% mo xomaraiicTBy YIIOJTHOMOUYEHHOIO II0 IpaBaM uejioBeka B PO, KC P®
OTMeuYaJ, YTO 3asiBUTEJIb CChLIAJICS Ha aKThl MeXXayHapOaHOV OpraHmu3alumn
Tpyaa. OH, B 4aCTHOCTM, YTBEPKIOaja, UTO IpaBoBbie Mmo3unuyu Cyma He
cooTBeTCTBYIOT nojokeHussM KouBeHiiyu MOT N2 95 06 oxpaHe 3apaboOTHOI
raTel M Pekomengariuy MOT N2 180 o 3amuTe TpeGOBaHMII TPYASIINXCS B
cJIyyae HemjaTeXXeCcrnocoOHOCTY IpeAIIpUHMMAaTe/IS.

B nene o nmposepke coorBeTcTBUI KoHcTUTyiuu PO ct. 97 YIIK PCOCP
KoHctutynmonHslin Cyn ccbutaicss Ha CBOA, TIPUHIIMIIOB 3alIUTBLI BCEX JIMII,
MoJIBepTaeMbIX 3a7ep>KaHUI0 WIM 3aK/IIUYEeHMIO B KaKoil Obl TO HU OBLIO
dopme, mpuuaTom I'enepanbHoit Accambieeir OOH 19 mexabps 1988 romal®.

Hcmonb3oBaHue BepxoBHbIM CygoM P® «MsSrkoro» rpapa MposiBsSIeTCS
He TOJIbKO MpPU PacCMOTPEHMM KOHKPETHBIX e, HO UM Ipu 0006IIeHUn
CymeOHOM TIpaKTUKM M Jaue pa3bsICHEHMII II0 BOIPOCAaM IPUMEeHEeHMUs
3aKoHozaTtenbCcTBa. [Iienym BC P® B CBOMX IMOCTAaHOBJIEHUSIX PEKOMEHOYeT

CygamM O6paIJ_[aTbC$[ K MEXOYHApPOAHbBIM PpEKOMeHOaTeJIbHbIM HOPpMaM:

17 Tlo skanobe rpaxman Byp6an Enenbl JleounpoBHbl, JKupoBa Onera AjekcaHapoBuua, MuaoBumoBa
Ovutpusa dpyapaosuua, MunmoBumoBoit Onbru BnamyimupoBHbl M CTapkoBoii Tamapbl MuxaiioBHbI Ha
HapylleHre UX KOHCTUTYLMOHHBIX IpaB MOJOKEHUIMU cTaThbyu 17 @DemepanbHOro 3akoHa "O 6Gopbbe ¢
Teppopusmom: Onpepenenne KonctutyimonHoro Cyna Poc. ®enmepariuu ot 27 mekabps 2005 r. N2 523-0 //
Co0p. 3akoHogaTenbcTBa Poc. ®emepanyn. — 2006. — N2 12. — Cr. 1326.
8 06 oTkase B IPUMHATUM K PacCMOTPEHMIO XOIATaiiCTBa YIIOJJHOMOYEHHOIO II0 IpaBaM vejoBeKa B
Poccuiickoit @emepaiiuu 006 oduuManibHOM pasbsacHenuu Onpenenenus KonctutyumonHoro Cyma
Poccuiickoit ®emepauyy ot 8 uioHsg 2004 roma N 254-0 06 oTKase B NPUHSITUM K PACCMOTPEHMIO KaTOObI
YI10JIHOMOYEHHOTO I10 [IpaBam yejoBeka B Poccuiickon @enepanyum Ha HapylleHe KOHCTUTYLIMIOHHBIX IIPaB
rpakganky M.I. EpiiioBoit monmoskeHmeM nyHkTa 5 crateu 114 ®enepanbHoro 3akoHa "O HeCOCTOSITETbHOCTU
(6aukporctBe)": Onpenenenne Koncrutyuyonnoro Cyma Poc. ®enepanyu ot 19 siuBapst 2005 1. N229-0 //
BectHuk Koncrtutyumuonsoro Cyma Poc. ®epgepanym. — 2005. — N2 4,
19 TTo meny o mpoBepKe KOHCTUTYILIMOHHOCTYM YacTH MSATOM cTaTbu 97 YTOIOBHO — IIPOLECCYyalbHOIO KOAeKca
PCOCP B cBsi3u ¢ xanoboit rpaxkmanuHa B.B. IllenyxunHa: ITocraHoBnenue KoHcrutyumonnoro Cyma Poc.
@enepanyuu otT 13 utoHsa 1996 r. N2 14-I1 // Bectuuk KonctutyimonHoro Cyga Poc. ®@egepauun. — 1996. —
N2 4,
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[IpMHIMIIAM  3aIUThI  TICUXUYECKM  OOJbHBIX JIML, U YAyUYLIeHUS
ncuxmuaTpudeckoit momonin 1991 .2, Teknapauuu I'eHepanbHoit Accambiien
OOH 1981 roma o JaukBMaanuu Bcex GOPM HETEPIUMOCTU U
OVCKPUMMMHALMM Ha OCHOBE penurum win ybexxmenuit’! u Jleknapauuu o
cBOOOE MOAUTHYeCcKoi auckyccuu B CMU 2004 r.2% u ap.

[Tonoskenust BceoOmieli nmexkmapanuyu IpaB  4vejoBeka 1948 ropa
HanbojIee YacTo LUTUPYIOTCS B pellieHUsIX cymoB P® 1 HaIMOHA/IbHBIX CYI0OB
npyrux crpad. Hanpumep, B [IoctaHoBieHuu [lnenyma BepxosHoro Cyga PO
ot 10.10.2003 roma N2 5 BepxoBHbIii Cym pasbsICHWI, UTO «COAEepsKaHMe
MIPUHIIMIIOB ¥ HOPM MEXIYHAapOAHOrO IpaBa MOXET pPacKpbIBaTbCs, B
yacTHOCTH, B JoKyMeHTax OOH 1 ee crielnann3mpoBaHHbIX YUPEKIeHUII»2,

Cynobl MCHOMB3YIOT HOPMBI «MSTKOTO TMpaBa» [Jisi BOCIIOJTHEHMS
1po6eJioB B IIpaBe, YCUIEHUSI aprymeHTalu, GopMyJIMpOBaHMS TPaBOBBIX
MO3ULMI, a TakKKe TOJKOBAaHMUSI OOMIMX WIM HeOoIlpeaeJeHHbIX II0
COZlep>KaHMIO TPaBOBbIX HOPM.

SICHO, UTO aKThl «MSITKOrO MpaBa» He 00J1afalT IIPUOPUTETOM Hap,
HaIl[MOHAJbHBIM IIPAaBOM U UTO OHM IIPUMEHSIIOTCS B TOI Mepe, B KOTOPOJ He
IIPOTMBOpEYAT BHYTPEHHEMY  3aKOHOATEe/NbCTBY. Takoe  IIMPOKOe
IIpUMeHEeHMe  «MSITKOro  IIpaBa» BCeMM  BeTBIMM  BJIaCcTM  6e3

3dKOHOOATEJIbHOI'O Hd TO YKAa3dHNMA T'OBOPUT TOJIBKO B ITOJIB3Yy IOCyaapCTBd.

0 O mpakTHKe MpUMMEHEHMS CyIaMy IPUHYIUTEIbHBIX Mep MeIMIMHCKOro Xapakrepa: IlocTaHOBjeHMe
ITnenyma BepxoBHoro Cyma Poc. ®enepaiinu ot 07 anpens 2011 r. N2 6 // Bronnetenb BepxosHoro Cyna Poc.
@enepanyu. — 2011. — N2 7.

% O cymeOHOM IIPakTMKe I10 YITOJOBHBIM [e/laM O IMPeCTYIUIEHMSIX 3KCTPEMMCTCKOM HaIlpaBJIeHHOCTH:
IMocranosnenue Ilnenyma BepxoBHoro Cyma Poccuiickoit ®@epepanuu ot 28 uioHs 2011 r. N2 11 //
Bronnetrenb BepxosHoro Cyna Poc. ®emepauym. — 2011. — N2 8.

22 O cyme6HOI MPaKTMKE 110 JejaM O 3alllATe YeCTH M JOCTOMHCTBA IPakAaH, a TAKKe JeI0BOI peryTanum
rpakgaH U opuandeckux juil: ITocranosnenne Inenyma BepxosHoro Cyma Poc. ®enepanym ot 24 deBpaist
2005 r. N2 3 // Brotetenb BepxoBHoro Cyna Poc. ®enepanym. — 2005. — N2 4,

% O npuMeHeHMM CymaMy OOIIei I0PUCAMKLINY OOLIeNPU3HAHHBIX IIPMHIMUIIOB M HOPM MEXIYHAPOLHOIO
NpaBa ¥ MeXAYHapOoOHbIX JOroBopoB Poccuiickoit @enepauyn: IloctanoBnenue I[lnenyma BepxosHoro Cyzna
Poc. ®egepainn ot 10 oktsa6ps 2003 1. N2 5 // Bronnetenb BepxoBHoro Cyma Poc. ®enepariym. — 2003. — N2
12.
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C camoro Hayaja aKkThl «MSITKOTO TpaBa» MCIIOIb30BaIMUCh KaK CIIOCO0
peryiupoBaHus MEXAYHAPOMHbIX OTHOIIEHMI, IT03BOJISIONINIA M30eKaThb
MEXIYHAPOLHO-TIPABOBOM OTBETCTBEHHOCTU. VICIIOIHEHMe Takux akKTOB
OCYIIIeCTB/ISIIOCh TyTeM IOOPOBOJBLHOTO CAelOBaHMS UX TMOJIOKeHUsSM. B
nocjaeqHue pAecaTuieTuss Bce 0Oojiee 3aMeTHbI IIOMBITKM CyObEKTOB
MeXIYHapOJHOTO IMpaBa MNpuaaTb Oojiee IeliCTBEHHBbIV XapaKTep aKTaM
«MSTKOTO TIpaBa». JTO BbIpaXXaeTcsl, C OGHOM CTOPOHbI, B TOM, YTO MUPOBOE
COOOIIeCTBO CTPEMUTCS CO3[aTh TaKue YCJOBMUS B3aMMOZECTBMS, KOTIa
HEUCIIOJTHEHMe HOpPM «MSITKOTO TpaBa» BjeueT HebOJaronpusTHbIE
3KOHOMMYECKMe, TIOJIUTUYeCKMe TIOC/IeICTBUS, a UX UCIIOJIHEHMe, HAIPOTUB,
IIPUHOCUT T10/b3y. C [OpYyroil CTOPOHBI, BCe yalle CTajJau CO30aBaTbCs
pPas/JIMUHOIO PoAa MeXaHM3Mbl MOHUTOPUHTA, Clelsilye 3a BbIIOJHEHUEM
rocy1apCTBaMM-yUYaCTHUKAMM aKTOB «MSITKOTO IIpaBa».

[Ipu 3TOM BO3[eJiCTBUE peKOMEeHJATEe/IbHbIX  HOPM Ha
BHYTPUTOCYJAPCTBEHHOE TIPaBO MOXHO KjIacCU@UUIMPOBATh IO JBYM
OCHOBAHMSIM: BO-TIepBbIX, CBOOOJHAs peanusaiusi, KOIga TOCyAapCTBO
CaMOCTOSITE/IbHO TPUHMMAeT Mepbl [Jis IPUMEHEeHMS IIPU3HAHHbIX
CTaHOAPTOB; BO-BTOPbIX — B Pa3jIMYHON CTeIlleHU TMPUHYAUTEIbHOe
IpMMEHEeHMe, KOTJa peanusalus OIlpeeeHHbIX CTaHZApTOB SIBJISIETCS
yc0BMeM (TIPSIMBIM MM KOCBEHHBIM, ODUIIMATbHBIM UM He(@OpMalbHbIM)
MoJlydeHMus1 TomMolny (mpexae Bcero (UHAHCOBONM) OT MeKIyHapOIHOM
OpraHm3aluu.

Takum oOpa3om, B HayKe MeXIyHapOJHOTO IipaBa TepMUH
«MeXOyHapoagHOe MSITKOe IPaBO» TPAKTyeTCs HeOgHO3HauHO. HecmoTps Ha
pas/JiMyHOe ero TOJKOBaHMe, COBEPIIEHHO SICHO OJHO: «MSIKOoe IIpaBo»

UI'PaeT BAXXKHYIO POJIb B PETYIMPOBAHMUM KAaK MEXKIYHAPOIHBIX OTHOIIEHMIA,
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TaK ¥ OTHOIIIEHMIT B KOHKPEeTHOI cTpaHe. [Ipy Bcex CBOMX IUIFOCaX HOPMbI
«TBEpAOTO IpaBa» He Bcerga CIIOCOOHBI OBICTPO pearMpoBaTb Ha Te WU
MHBbIe TIPOLIECChl, MX CO3JaHMe U3-3a CJIOXKHONM TpoLenypbl IOpPO
3aTATUBAETCS Ha Jojrue roabl. B pesynbraTe yero o0pasyloTcsl mpoOesibl.

VIMeHHO 3TM 3agauu B Cujiax penaTb «MATKOE ITPpaBO».
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roCYOAPCTBEHHOE YCTPOMNCTBO BEJIbI'MU

CapblueB OMUTpUin’

AHHoTanmmsa. B pmaHHOM cTaThe uAeT peuyb 00 OCHOBax
roCyJapCTBEHHOIO0 YCTPONCTBAa benbruu, uMMewInero BeCbMa CJIOXKHYIO
CTPYKTYDY. PaccmaTpuBaeTcss ~ MeXAyHapoaHasi  MPaBOCYObEKTHOCTD
perMoHoB B paMKax KOHCTUTYLMM, OCOOEHHOCTM 3STHOJMHIBUCTUUECKOTO
IeJieHUSI perMOHOB.

Ocoboe BHMMAaHMe  yAe/NieHO  CTPYKType, KOMIIETEHUMMU U
(QYHKIMOHMPOBAHMIO rnapjaMeHTa " IIpaBUTEIbCTBA benbrun.
[IpoaHanM3UpPOBAHO pasrpaHMYeHMe KOMIIETEeHIIMM MeXAy Qenepalein u

CyObeKTaMMU.

KmoueBsble ciioBa: denepaniyis, beabrus, mapjiamMeHT, PpETMOHBI.

THE STATE STRUCTURE OF BELGIUM

Sarychev Dmitry®

Abstract. This article deals with the basics of Belgium state, which has
a very complicated structure. The international legal personality of regions
within the Constitution and particularly ethno-linguistic division regions are

considered.

* CTymeHT 3 Kypca 1opuamudeckoro ¢akysibrera BIY.
* 34 year student of the Faculty of Law, VSU.
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Particular attention is paid to the structure, competence and
functioning of the Parliament and the Government of Belgium. Also the

distribution of powers between the federation and the subjects are analyzed.

Keywords: Federation, Belgium, parliament, regions.

Benbrusi sBiAsieTcss CTpaHOM ¢ (denepaTMBHON MapaMeHTCKOM
IeMOKpaTuen B YCJIOBUSX KOHCTUTYLMOHHOM MOHapxuu. B Hel OeicTByeT
Koucturyuus, npunsitas 7 ¢espansg 1831 r. ITocsiegHue nM3aMeHeHUsST ObLIU
BHeceHbl 14 mioss 1993 r. (mapjaamMeHTOM ObLT 0JI00peH KOHCTUTYLMOHHBINM
MakeT 3aKOHOB O co3JaHuyM demepaTUBHOro rocygapctBa). OCHOBHOe ee
HaceJieHMe COCTaBJISIIOT (yiaMaHIbl ¥ Ba/UVIOHBL. B CBSI3M C BO3HMKILIMMMU 3a
rocjeqHue OecSITuaeTusi KOHQIMKTaMM MeXOy MOCAeIHMMM, B CTpaHe,
KOTopasi Tipexne Oblla YHUTapHbBIM TOCYZapCTBOM, HayaJsicsl IIpoliecc
rosTanHoin  «depepanu3anuu». Hambojiee  BakHble M3MEHEHMS B
KoHctutyuuio 6puiM BHeceHbl B 1988-1993 rr. [Ipu sTom BHauasie 6bLIO
3a(MKCUPOBAHO CyLIeCTBOBaHME IBYX OCHOBHBIX KYJIbTYPHO-
JMHTBUCTUYECKUX COO0OIIECTB: (aMaHICKO-TOBOpPSINEro u (paHIy3CcKo-
rOBOpSINEro HaceJleHMs, a 3aTeM ObUIM 00pa3oBaHbl TpPU peruoHa:
Gdnangpusi, Bannonuss u Bpioccenb (mociaenHuit oObsiBIeH OQUIIMATbHO
IBYSI3bIYHBIM).

Ha ceromusamiHuii JgeHb B COOOIIeCTBAX M peruMoHax CO3HaHbI
COOTBETCTBYIOIME TMpelCcTaBUTE/IbHbIE U MCIIOJIHUTEbHbIe OpraHbl. [Ipu
3TOM TapaHTUPOBAHbI IpaBa ¥ HEMEIKO-TOBOPSIIEero HacejleHUs (OHO
cocrtasisier MeHee 1 9%). OpHOBpeMeHHO C 3TUM benbrusi B

AIMUWHUCTPATUBHO-TEPPUTOPMAJIBHOM OTHOIIE€HWMM IIOKa 4YTO HOEJINTCA Ha
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IeBATb MPOBUHIMII. BO riaBe MNpPOBMHIMM CTOAT Ha3HAuyaeMble CBepXy
ryoepHaToOpbl, KOTOPbIE OCYIIECTBJISIIOT MEeCTHO€e YyIpaBjieHMe COBMECTHO C
BBIOOPHBIMM ITPOBUHIIMATIbHBIMM COBETAMM'.

AIMMHUCTpAaTUBHOE [ejeHue benbrum IipefcTaBJeHO Caenyrollein
cxemMoii: 3 pervoHa (PmaHapus, BammoHus U CTOJIUYHBIN OKPYT bproccerist) u
10 nmpoBuHuMI1 (AHTBepnieH, 3anamHas ®dmaHapus, BocrouHas dmaHapus,
®dnaamc-bpabanrt, JIumbypr, bpabanT-Bamion, 3Ho, JIbexx, Hamiop,
JIrokceMoypr).

[TpUMHLAUIIBI TOCYIAPCTBEHHOTO YIIPaBJieHMsI OCHOBAHbI HA pa3fie/ieHUn
Bjacteil. Tak, BBICHIMM  3aKOHOZATEJbHBIM  OpPraHOM  SIBJISIETCS
IOBYXIIaJIaTHBIV IapJaMeHT, KOTOpPbIii BKIHOUYaeT B cebss CeHaT M majaTy
oenyTaToB (BbIOOPHI B 3TU OpraHbl MPOUCXOASIT OTHOBPEMEHHO KaxKible 4
roga). CeHaT B CBOIO ouepenib cOCTOUT 13 71 uneHa (40 n36MparoTcs MpsIMbIM
HapoOAHBIM rojiocoBaHMeM, 31 — KocBeHHbIM). B manaty neryraToB (150
MecCT) BBIOOpPHI  MPOMUCXOIST HA  OCHOBE  IPOIOPIMOHAILHOTO
MpeCTaBUTENbCTBA IyTEM IIPSIMOrO TojiocoBaHus. Hampumep, Ha BbhiOOpax
1999 r. B coctaB CeHara Bolwm npeacraBurei 10 MoamMTMIeCKX MapTuil, TlaiaTbl
neryTatoB — 112,

['maBoii rocymapcTBa SIBsieTcs KopoJsib AnbbepT II (OH B3OIIEN Ha
npecton 9 asrycra 1993 r.), ero HaciegHMK — mnpuHL, Ouaunrm. [naBa
MpaBUTENIbCTBA (T.e. MCIIOJHUTENbHON BJIACTM) M UWIEHbl ero KabuHeTa
Ha3HAYaIOTCSI KOPOJEM (0OBIYHO U3 ITpeJCTaBUTe el apTuit, TUAVPYIOIIUX
B CeHaTe U IajaTe JeITyTaTOB). 3aTeM OHM OIOOPSIOTCSI 3aKOHOATEIbHOI
BJIACTBIO (T.e. MapjiaMeHTOM). B pe3ynbTaTe KOHCTUTYLUMOHHbBIX M3MeEHEeHU

14 uons 1993 r. benbrus npeBpaTuiaach B ¢eaepaTMBHOE TOCydapCTBO, B

! CaBuiikumii I1. Y. CraHoBnenue Benbruiickoii denepaiinu // IIpaBoBenenne. 2007. N2 4-5. C. 56-66.
2 Belgian Constitution Chapter V URL: http://www.belgium.be/ (maTa o6pamenns: 18.03.2014).
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paMKaXx KOTOpPOTO  [JeNCTByeT TpU  MPaBUTEIbCTBEHHBIX  YPOBHS
(bemepanbHbIi, PETMOHAJNBHBINA U  SI3BIKOBO-OOLIMHHBIN) C  YETKUM
pasrpaHuUYeHMeM ITOJTHOMOYMIA M OTBETCTBEHHOCTY COBETAMMU.

[lapnamenT  Benbrum  mpepcTaBisieT  C000¥i  IByXMajJaTHbIN
npencTaBUTeNbHbIN opraH. B Ilamate mnpencraBureneit umcanutces 150
oemnyTaToB, M30MpaeMbIX Ha 4 roma ITyTeM IIpSIMbIX BbIOOPOB IO CUCTEMeE
MIPOIOPILIMOHAIBHOTO TIpeficTaBuUTeNbCTBA. B coctaBe CeHaTta — 71 4eJioBek,
U3 KOTOpBhIX 1 — HacaegHMK KOpOoHbI, 40 — wm36MpalTcsI IPSIMbIMU
BbIOOpamMM (25 Bo ®aangpum u 15 B Basmonun), mo 10 yesoBeKk — 13 cocTaBa
dnaamaHaCcKoro copeta u copetra dpanirysckoro coobiiectsa, 1 — u3 coBeTta
['epMaHOSI3BIYHOTO COOOIIECTBA M COOTBETCTBEHHO MO 6 U 4 HOBBIX 4JeHa
KOOIITUPYIOT CeHaTopbl-dyiaMaHalbl M ceHaTopbi-dpaHkodoHbl. Cpok
nosHoMounii CeHaTta Takxke paBeH 4 rogaM. B coorBeTcTBUU ¢ pedopMoit
1921 r. mpaBo 6bITh M306paHHBIM B CeHAT ObIJIO OTPpaHMYEHO PSAOM YCIOBUIA
(B TOM umcjae MMYIIECTBEHHBIM II€H30M), KOTOpble He TpeOyloTcs IIpu
BbIOOpax B Ilanary mpencraButeseir. Tem caMbIM MOAYEpPKMBAIACh CBOErO
poga ocobas ponb Cenara. OpHako o6e TIajaTbhl pPaBHOIPABHbI, WUX
crienpuyecke MpaBa He3HAUUTEJIbHbI. B 3TOM OTHOIlIeHMM, IIONpaBKa,
npuHaTasgs B 1970 r., npepgycmarpuBaeT CO3OaHMeE B KaXOOWM M3 Mmajar
dpaHiry3ckoit ¥ QraMaHACKON  JMHIBUCTUYECKUX  TPYIMI, YTOOBI
MpefoTBPATUTh HapyllleHue TIpaB JuI, OTHOCSIIMXCSI K pPas3IMdHbIM
SI3bIKOBBIM COOOIIIECTBAM.

ExxeromHo 006e majiaThl COOMpAIOTCS HA CECCUM, KOTOpPbIe AJISITCS He
MeHee 40 pgHel B romy. 3acefaHusl MajaT MPOBOMSITCS pas3febHO, HO B
HEKOTOpbIX Ciyvyasix (Harpumep, IMpuHATHe mpuciaru Kopossi) oHu

CO6I/IpaIOTC$[ Ha COBMeECTHbIe 3acemaHus. B manarax co3garTcs KOMMUTETHI,
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KOTOpble WIrPalOT BaXHYK pOJb B 3aKOHOJATENbHOM IeSTeIbHOCTU
[TapiameHTa. Yepes HIX, B YaCTHOCTHU, IIPOXOIST BCE 3aKOHOIIPOEKTHI.

[IpaBOoM 3aKOHOIATEJbHOM WHMLIMATUBBI 00/1aal0T BCe [EeIyTaTbl
[TapnamenTa u IIpaBuTenbcTBO. OOHAKO MOpolleaypa MOPUHSATUS 3aKOHOB
CBUETE/IbCTBYET O MPUOPUTETE TIPABUTEIbCTBEHHBIX 3aKOHOIIPOEKTOB. B TO
BpeMsl KaK IIpaBUTEJbCTBEHHbIM 3aKOHOIPOEKT Cpa3y >Xe II0Cae ero
TpeiCcTaB/IeHNsI CTAaBUTCSI HAa OOCYXKIIeHMe TajaT, 3aKOHOIIPOEKT, BHECEHHbIN
napjaMeHTapMeM, eIle [0 PacCMOTPeHMs [eIlyTaTaMyu MOXET ObIThb
OTKJIOHEH TIpejicesaTesieM I1ajaThl, €CJY OH PEeLINUT, UTO JaHHbI/ OUJUIb He
3acaykuBaeT BHMMaHusg®. B 1980 r. ObUIO YCTAaHOBJIEHO, UTO 3aKOHBI,
KacamIiuecss HaIMOHAJbHBIX U  SI3bIKOBBIX IIp00JieM, MOTYT ObITh
IIOCTaBJIeHbl HAa TOJIOCOBAHME TOJBKO IIPU HaAJIUYUU «CHeUaJIbHOTO
OONBIIMHCTBA»  (IIPUCYTCTBME  OOJBIIMHCTBA  WIEHOB B KaXaoi
JIMHTBUCTUYECKONM IpyIie). 3aKOHOIIPOEKT CYUTAETCS] TPUHSITHIM, €C/IM 3a
HETO IIPOTOJIOCYeT He MeHee 2/3 «CIelMaJbHOro 00bIIMHCTBA .

[loMMMO OCHOBHOJ (QYHKLUUM — TIPUHATUS 3aKOHOB IlapiaMeHT
ob/amaeT pSIOM APYTUX ITOTHOMOUMIA: yTBEpKIAeT OMKeT, TOPTOBbIe
IOTOBOPBI WM COTJIallleHMs, KOTOpble HaJlaraloT Ha roCyaapCTBO KakKue-TO
00513aTe/IbCTBA, €KEroJHO pellaeT BOIPOC O UMCIEHHOCTM BOOPYKEHHBIX
CuJ1, TIpeAOCTaB/IsSIeT HAaTypaiM3al 1o, Ha3HauaeT 4JeHOB BepXOBHOro cyza.
be3 cormacus Ilapiamenta Koposb He uMMeeT mpaBa Ha3HAuUUThb cebe
IpeeMHMKA IPU OTCYTCTBUM MY>KCKOT'O TOTOMCTBA, a TAK)Ke HE MOKET CTaTh
[JIaBOJi [Apyroro rocyaapctBa. YTo KacaeTcsl KOHTPOJbHBIX (QYHKIIMIA
[lapsameHTa, TO, MO CYIIECTBY, OHU MCUYEPIIbIBAKOTCS MHTEPHEUISILIUSIMU

(3ampocaMm) U BOIIPOCAMMN.

® Belgium Government. URL: http://www.belgium.be/en/about_belgium/government/ (maTaoGpaiieHus:
18.03.2014).
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[IpumeuaTesieH TOT akt, 4To B KoHcTuUTyuum bBonbrum Her
ornpenesnienusi IlpaBuTenbCcTBa, XOTS CIIELMAJbHBIA pa3fea IIOCBSILEH
MUHMCTpaM. [leliCTByWIIMe IMOJA PYKOBOACTBOM IIpeMbep-MMHMUCTpA, OHU
obpasyioT CoBer MMHUCTPOB — IIpaBuTenbctBo benbrun. Cratbsg 96
KOHCTUTYLIMM YCTaHABIMBAET, UTO €ro YjeHbl HA3HAYAIOTCS U YBOJIbHSIIOTCS
Koponem, omHako Koposnb mo/iskeH oOpa3oBaTh Takoe IIpaBUTENIbCTBO,
KOTOPOe I10JIb30Baoch O6bI moBepueM [lapiameHnTa. B coorBeTCcTBMUM €O CT. 99
npu  GOpMMpPOBAHMM  MPABUTEIbCTBA  YUMTHIBAETCS  HAIMOHAJIbHBbIN
MPUHLAI: YMCI0 MMHUCTPOB IIpefcTaBUTeseil BaJlJOHOB U (aMaHAleB
OO/DKHO ObITh paBHbIM. Cpasy ke mocjie obpa3oBaHus IIpaBuTeNbCcTBa Ha
paccMOTpeHMe BBICILIETO 3aKOHOJATEIbHOrO opraHa BHOCUTCS
MpaBUTEJNIbCTBEHHAsT Mporpamma (gekjaapauus). Eciau 1mporpamMmmy He
omobpsieT XOoTs1 ObI OfHA IajsiaTa, a IIpaBUTEILCTBO He IIOAydyaeT BOTyMa
IOBEepUsi, OHO BBIHYXKIEHO YITU B OTCTaBKY.

[TonrHomoums I[IpaBuTenbCTBA 3aKOHOIATENbHO YpPEryaupoBaHbl B
caMbIX O0OIIMX YepTrax. [lOCTaTOYHO IIMPOKMMM IIpaBamMu 00OJagaeT
[IpeMbep-MUHUCTP, XOTS B KOHCTUTYLIMM HMUYEro O HEM He CKa3aHOo.
[TomrHOMOYMS TIOC/JeQHEro 3akKpeIlieHbl B psiie HOPMAaTUMBHBIX aKTOB (B
yacTHOCTHM, B KoposieBckom ykasze 1939 r. o cosmaHMM CIOyKObI 0OIIEro
yrpaBinenusi u PereHTckom ykasze 1946 r.). ['naBa IIpaBurenbcTBa
orpefesisieT OCHOBHble HampaBieHMUs HesTeqbHOCTM CoBeTa MMHUCTPOB,
opraHmusyetr paboOTy ero 3acemaHmuii (caM oOIpeneysieT IMOBECTKY IHS,
BbICKAa3bIBa€T MHEHMS, KOTOpble JIOXKATCSI B OCHOBY IIPUMHMMAaEeMbIX
pemeHuii). Takke OH SBJSIETCS CBSI3YIOIMM 3BeHOM Mexny Koponem u
VCTIIOJIHUTE/IbHBIMM ~ OpraHaMu, peryasspHo wuHdopmupyer Koponst 06

OCHOBHBIX Hpo6neMax, CTOAIMX IIepen rocygapCTBoOM, BbICTYIIAET OT MMEHN
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[TpaButesnibcTBa B [lapiaMmeHTe, M31araeT MpaBUTEIbCTBEHHYIO IIPOTPaMMy U
HeCeT 3a Hee OTBETCTBEHHOCTh, K HEMY HalIPaBJISIIOTCS MHTEPIeJUISIIUMN.

3ameTuM, UTO pemieHusi IIpaBuUTenbCcTBa o006seKalOTCI B dopmy
KOPOJIEBCKMX YKa30B WJIM MMUHUCTEPCKUX HOeKpeToB. Kpome Toro, B
orpefe/ieHHbIX Cy4yasixX [I[paBUTE/NbCTBO OCYLIECTBJISIET 3aKOHOAATebHbIe
dyHK1UMM, DeferMpoBaHHble eMy [lapiameHTOM.

CrouT o6paTuUThb BHMMAaHME Ha TO, YTO B bBejbrMmu yCTaHOBJIEHBI
crienipuyecke OTHOIIEHUSI He TOJIbKO MeXOy ee TpeMs COCTaBHbIMU
yacTIMu  (permoHaMu), HO UM TpeMsl SI3bIKOBBIMU  COOOIIeCTBaAMU
(bpaniysckum, ¢daaMaHACKMM M TrepMaHCKUM). l30upaemble COBETHI
COOOIIECTB M PEruMoHOB (Ba/UIOHCKOTo, (GJaMaHACKOTO M OpIOCCETbCKOr0)
MMEeIOT 3aKOHOJaTe/ibHble TOJTHOMOUMSI M (DOPMUPYIOT CBOM ITPaBUTEIbCTBA.
COBMECTHOJ KOMIIETeHIIMM KOHCTUTYLMS He MpeaycMaTpuUBaeT, HO MpU
5TOM pellleHus1 O0OIlIero xapakTepa IIpMHMMAaeT TapjJaMeHT, TIme
IIPOITOPIIMOHAIBLHO IIpeICTaBIeHbI COOOIIECTBA ¥ PErMOHbIY.

CornacHo Koncturyuum 1 deBpanst 1994 r., rimaBHasE 0COOEHHOCTD
6enpruiickoi demepanun U OTaAMUMe OT APYrux (emepainii 3aK/II0YaeTCs B
TOM, UTO B OCHOBe JejeHUsl (emepaiuy Ha CYObEKTbl JIEXXUT SI3bIKOBOJ
MIPUHLINI, HET eIMHO CUCTeMbI IejeHus pedepaly Ha YacTH, CyIleCTBYIOT
OMHOBPEMEHHO TpU CUCTeMbl pdejeHust (QemepanuyMm Ha CyObEKTHI.
Benbruiickast henepaliisi OHOBPEMEHHO IEJIUTCS Ha COOOIIECTBA, PETMOHbI,
JIMHTBUCTUYECKME DETUOHBI.

@enepasbHbI/i OpraH MMeeT KOMIIETEHIMI0 TOJbKO B BOIPOCAX,
KOTOpble 3aKkpervieHbl B KOHCTUTYLUMM UM 3aKOHaX, MPUHSTBIX Ha ee

OCHOBaHUMN. COO6IJ.{€CTB8. Wi permoHbl B IIpedejiaX CBOUMX MHTepeCOB

4 AnekcanmpoBa H. A. HekoTopble acreKTbl CPaBHUTEIBHOTO aHa/IM3a pasTpaHMUeHus] ITPaBOTBOPUECKUX
rnosHoMounii B pepepanusx // Becrauk OYPI'Y. — Cepust: ITpaBo. — 2006. — N25 (60). — C. 209-214.
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KOMITETEHTHBI B MHBIX BOIPOCAX HA YCJIOBUSIX, YCTAHOBJIEHHBIX 3aKOHOM.
OTOT 3aKOH [O/DKeH OBITh IPUHSIT OOJBIIMHCTBOM. 3aKOH HaIesseT
permoHaabHbIe TpeICTaBUTETbHbIE OpraHbI perjaMeHTapHO
KOMIIETEHIIMEI TI0 OIpeae/ieHHbIM IIpeAMeTaM BeIeHUs U COTJIaCHO
MOPSIIKY, UM YCTaHOBJIEHHOMY, 32 MICK/IIOUeHMEeM BOIIPOCOB VICK/IIOUMTETbHO
KOMMYHa/IbHbIE WM  TPOBUHLMAIbHBIE  MHTEPEChl  PEryaupyrTCs
KOMMYHAJIbHBIMM WJIM IIPOBMHIIMAIbHBIMM COBETAMM B COOTBETCTBUU C
MIPUHIMIIAMM, YCTAaHOBJIEHHBIMY KOHCTUTYIIMEI.

3aKOH oOIlpenesieT MOJHOMOYMS, TIpaBwWiIa AeSITETbHOCTU U IOPSIIOK
M30paHMsI MECTHBIX BHYTPM KOMMYHAJIbHBIX OpPraHOB, IIPaBOMOYHBIX
PeryMpoBaTh BOIIPOCHI, ITPeICTABISIONIE KOMMYHAIbHbBIN MHTEpEC.

MecTHbIe BHYTPM KOMMYHAQ/IbHbIE OPTaHbl CO3JAIOTCS B KOMMYHAaX C
HacejieHyeM 06ojiee CTa ThICSY KUTeJIel M0 MHUIMATUBE UX KOMMYHA/IbHOTO
coBeTta. MxX wieHbl M30MPAIOTCS IIOCPEICTBOM MPSIMbIX BBIOOPOB. Bo
MICIIOJIHEHME 3aKOHA, IIPUMHSITOTO OOJIBIIMHCTBOM, [EeKpeT WIM HOopMma,
PEryJIMPYIOT OPyTrie YCAOBUS U MOPSA0K, B COOTBETCTBUM C KOTOPBIMM TaKye
MeCTHbIE BHYTPM KOMMYHaJIbHbIE OPTaHbl MOTYT ObITh CO3/IaHBbI.

DTOT IEeKpeT WX HOPMa, MOTYT OBITh IIPUHSITHI TOJbKO OOJIbIIVHCTBOM
B JIBe€ TPETM ITOJAHHBIX T0JIOCOB, MPU YCJIOBUM COOpaHMSI OGOIBIIMHCTBA
YIEHOB COOTBeTCTBYIOIIero copera. CoBeTbl PpaHITy3CKOrO COOOIIECTBA U
daMaHICKOTO COOOIEeCTBA PETYINPYIOT JeKPETOM:

1.  BOMPOCHI KYJbTYPHI;

2.  obpasoBaHMe, 32 UCKIIOUEHNEM:

a)  ompelesieHMs Hayajia M OKOHYAHMSI 00SI3aTeJIbHOTO IIKOJbHOTO
00yueHMsI,;

b)  MMHMMAaJbHBIX TPEOOBAHMII K BbIaue OUIIOMOB;
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C)  TEeHCMOHHOTO pexxuma A5l paboTHMKOB 00pa30BaHMSI.

COTpyIHMYECTBO MeXAy CooOliecTBaMu, a Takke MeXAyHapoIHOe
COTPYLHMYECTBO, BK/KOUYas 3aKIlOYeHue [JOroBOpPOB IO BOIIpOCaM,
YKa3aHHbBIM B TIIYyHKTax 1 u 2. OTM [OexkpeTbl MMeEIT CWIy 3aKOHa
COOTBETCTBEHHO B  peruoHe  (paHIy3CKOrO  S13bIka U pEruoHe
HUJEpPJaHACKOTO S13bIKa, @ TAKKe B OTHOLIEHUM YUYpeXIeHUM OBYSA3bIYHOI'O
peruoHa bproccenb-CTonnLa, XapakTep OesTeJIbHOCTY KOTOPBIX olpenesisieT
UX TPUHAIJIEKHOCTb WUCKIIOUYUTENBHO K TOMY WM IPYrOMYy COOOIIECTBY.
CoBeTbl ®panHuy3ckoro coobmiectBa u dramaHAcKoro cooOijecTBa
peryimpyrT LILeKpeToM, B rpenenax CBOMX TIOJTHOMOYMNIA,
IIepCOHaNM3YPOBaHHbIe BOMIPOCHl, a Takke B paMKaX 3TUX BOIPOCOB
COTPYLHMNYECTBO MEXIY coob1iecTeaMu " MeXIYHapOLHOe
COTPYLHMYECTBO, BK/IIOYAs 3aK/II04YeHye JOrOBOPOB.

3aKOH, TIPYHVMAaeMbIi OOJIbIIVHCTBOM, dbukcupyer
IIepCOHAIM3UPOBAHHbIE BOIPOCH, a TakKe (QOPMBI COTPYyIHMUUYECTBA WU
TIOPSIOK 3aK/II0UYEeHMS JOTOBOPOB.

Boripocbl KOMMYHaJIbHOTO MJIM IIPOBUHIMAIBHOIO XapaKTepa MOIYT
ObITh MpPeAMEeTOM HapOJHOI KOHCYJbTallMM B COOTBETCTBYIOLIE KOMMYHe
VIV TIPOBUHI VM.

['paHNIIbl UETbIpEX JUMHITBUCTUUECKUX PETYOHOB MOTYT ObITh M3MeHEeHbI
WIM YTOYHEHbl TOJIbKO 3aKOHOM, IMPUHSATBIM OOJIBIIMHCTBOM TOJIOCOB B
KaXIO0M JMHIBUCTUUECKONM TPYINe KaKOOW U3 manar, npu YyCIOBUU, UTO
MPUCYTCTBYET OOJBIIMHCTBO KaXIOW TPYyNIbl M 00lee UMCI0 MONAaHHBIX
roJIOCOB B 00eMx JIMHTBUCTUYECKUX TpYyMIax HOOCTUTAeT MABYX TpeTeil

IIPMHABIINX y4aCTHE B IrOJIOCOBAHUN.
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B pesyibTaTe KOHCTUTYLIMOHHOJ pedopMbl BO3HMKIIA Oesbruiickas
demepanuss ¢ BecbMa CJIOXHOJM CTPYKTypoil. Peanmusys npuHUMUI
STHOJIMHTBUCTUYECKOTO YCTPOJCTBa (denepanuu, OHAa MMeeT [OBa BuUAa
napaieibHO QYHKUIMOHUPYIOIIUX CyObeKTOB — COO0OIeCcTBa M PEeruoHbI.
HeictByromasa Koncturyuus benprum 3akpemnnia MoLenb rocyLapCTBEHHOTO
YCTPOIICTBA CTpaHbl, KOTOpas GQOpMHUpYeTCs, WCXOAs U3 HEeCKOJbKUX
MOAX0I0B. B 06/1acT BHeIlIHel MOJIUTUKY COOOIeCTBa U PeTrMOHbI JOOUINCH
rpaBa OCYUIECTBJSTh MEXAYHApOOHOe COTPYAHMUUYECTBO B cdepe cBoeit
KOMIleTeHIIuMU. B cTpaHe co3maHa MeXMMUHMCTepCcKass KOHMepeHIIUs M0
MEXIYHapOAHOV  IOJUTHMKe, KOTOpasi OCYIIecTB/sSeT Heo0X0AMMYI0
KOOpAMHAIIMIO U obecrieuyMBaeT  B3aMMOJENCTBME  PEruMoOHOB  Ha
roCyLapCTBeHHOM ypOBHe. PernoHbl benbruu, ncxons U3 3aKOHOLATe/IbCTBA
CTpaHbl, 00/1aAI0T MeXAYHApOIHOM IMPaBOCYOBEKTHOCTbIO, HO B IIpejesax
CBOEIl UCKIIOUUTENbHOM KOMIIeTeHIIMM, T.e. 00aJaloT BTOPUYHOIA
MEXIYHapOAHOV IpaBOCYyOBbEeKTHOCTbIO. PernoHbl benbruyu HageneHbI
IpaBOM BCTYIIaTb B MeEXIyHapoJaHble CBsi3U. B cyObekTax demepanun
MMEIOTCSl CIelValu3upOBaHHbIe YyUpeXIeHMs, OTBevawllue 3a pasBUTUe
MeXXIYHApOIHbIX CBSI3eii B OTHENbHBIX 00/aCTSIX, TaKMX KaK BHEIIHSS
TOProBJis, Typu3M, MHBecTuiuu 1 T.11. CoobIiiecTBaM 1 perunoHam benbrum
IIPefoCTaBIeHO IPaBO OCYILECTB/SATh BHEIIHME CHOLIeHUS II0 BOIIPOCaM,
BXOOAIIMM B UX BeJeHue, BIUIOTh 4O MpaBa 3aK/IOUEHUS MeXIYHapOILHBIX
IOTOBOPOB.

IIpu sTOM BCe MeXOyHapOLHble NOTOBOPLI, KAK UCK/IOUYUTEIbHbIE, TaK
M CMelllaHHble, KaK JBYCTOPOHHME, TaK M MHOTOCTOPOHHME, JO/DKHbBI ObITh

O,U,O6peHbI BCeMHM IIapJaMe€HTaM}, BKIIOYasda IIapJIaME€HTbl PEIrmMoHOB U
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co0011ecTB’. ITO MOAPasyMeBaeT TAKKe, UTO OHM I10 OUepei MPeICTaBIISIIOT
benpruto B CoBeTe MMHUCTPOB EBpOIECKOro cowsa TIpu pelleHuun
BOIIPOCOB, OTHOCSAIIMXCSI K cdepe uX KomIleTeHIuu. IIpaBo pernoHOB
roCyIapCTB OTKPbIBATh MpPeICTaBUTE/NbCTBA B 3apyOeXXHbIX CTpaHaX. 3ecCh
besnbrus mouuvia no oYeHb OPUTMHAIbHOMY ITyTU. PerMoHbl OTKPBIBAIOT CBOU
TpeACTaBUTENbCTBA B MMOCOJBCTBAX M KOHCY/IALCTBAX benbrun. [IpakTnuecku
BO BCeX IMOCOJIbCTBAX ¥ KOHCY/IbCTBAX beyibrum BBeieHbl JOKHOCTY «aTTallle
cyobekToB demepauunu» (mpexkae Bcero, DmaHapum U BannoHuu),
dbuHaHCUMpyeMble  HENOCPeACTBEHHO  perMoHaMM UM I[POBOASIINe
aBTOHOMHYIO TIIOJIMTUKY TII0 BOIIPpOCAaM, BXOAMIIMM B KOMIIETEHIIMIO
CyOBEKTOB.

3aKOHOIATeNLCTBO besbrum rpenocTaB/seT MPaBO CBOMM permoHam
He TOJIbKO y4aCTBOBATh B MEXIYHAPOAHBIX OpraHU3alMsIX, HO Y OTKPbIBATh
B HUX CBOM IIpeNCTaBUTENbLCTBA. BMecTe ¢ TeM HaiuuMe MeXIyHapOOoHOM
MPaBOCYOBEKTHOCTY Y PETMOHOB U COOOIIECTB He MPUBOAUT K YBEJIMUUEHUIO
yuciia TOJIOCOB, KOTOPhIM oOOsamaeT bBeabrus B MeXIYHApPOIHBIX
opranmsanusax. OHM TMPOAOJ/DKAKT pacCMaTpuBaTh benbruio Kak eamHoe
rocyaapCTBO.

HecmoTpst Ha BCIO CBOIO CJIOXKHOCTb, Benbruiickast moaenb dhenepaiumn
IoKasajia BO3MOYHOCTbD yuera MHTEpeCcoB " 3D eKTMBHOTO
COCYILLeCTBOBAHMS OBYX KOHQMIMKTYIOIIMX 3THMUUECKUX I'PyIN. be3ycioBHO,
elle CyIIeCTBYeT psiJi HepelleHHbIX MPo6eM U He YCTpaHEHHBIX IPo0OesioB B
demepanusauyy rocymapcTsa, HO B 1ieJiOM, benbrus IpoBeja yCHeIIHbIN
Mpoliecc BHYTPEHHMUX IIpeobpa3oBaHMit. OmbIT Beabrum, mo MOCTPOEHUIO

d)eaepauMM U3 YHMUTApPHOIO TrocCyamapcCTBa, MOXXeET OBITH dKTyaJIeH [OJId

> Brussels Regional Development Agency. URL:http://www.sdrb.be (gaTta o6pamenns: 18.03.2014).
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CeroJHsIIHen VKpaI/IHbI, B ClIydae, eC/iM OHa pEelNnTb CO344Thb d)enepaumo,
yTOOBI M30e3KaTh pacCiiaga ToCyaapCTBa Ha OTAEJIbHbIE YadCTH. B cBOI0O
ouepenb, OIIBIT benbrum 10 HaOeJIeHUIO CY6'13€KTOB d)eaepam/m
IIOJTHOMOYMAMM, PpaA3JIMUHBIMMU II0 COAEP’KaHMIO, MOXXeET OBITH BOCIIpUHAT
pOCCI/IVICKI/IM 3aKOHOAAaTe/JIbCTBOM I1ocJjie l'IO,U,pO6HOI‘O U3ydeHUusAa

6enpruiickoit monenu denepannsma.
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COBPEMEHHbIE CNMOCObBbI 3ALWINTbI ABTOPCKUX MNMPAB HA
PE3YJIbTATbl UHTEJUIEKTYAJIbHON OEATENIbHOCTU B CETU MHTEPHET

KpuctnHa CopokuHa®

AHHOTauus. B cTaTbe pacCMOTpeHbl COBpeMeHHbIe CIIOCOObI 3allUThbI
aBTOpCKMX mpaB B VHTepHeTe, KOTOpble pa3fejieHbl Ha JBe TPYIIIbI:
oOlienmpaBoBble U TexHuueckue. IIpencraBieHa  kiaaccubukaiys
TeXHUYECKUX CPEeACTB 3allUThl aBTOPCKMX IpaB. OTMedeHbl CyleCTBYIOLMe
MIPOTUBOpPEUMSI U COBpeMeHHble TeHIEeHILMM B 00JIaCTM OXpaHbl aBTOPCKUX
MpaB Ha pe3yJabTaTbl WHTE/UIEKTYaJIbHOW [AesaTelbHOCTU. IIpuBeaeHbl
KOHKpeTHbIe MPMUMepbl, TIOMOrapIie MOHITh Creln@uKy JaHHoi obaacTu
npaBa. [loMmuMo 3TOro ykasaHbl ajJibTePHAaTMBHBIE MOAXOIbl K IMPOIECCY

OXpaHbl aBTOPCKHUX IIpaB, BKIIIOYasa sABJIEeHVE COLIMaJIbHOI'O 3aKa3a.

KinroueBnie ci1oBa: dBTOpPCKOE€ I1paBO, 3alliuTa IIpas, I/IHTepHeT

MODERN SAFETY METHODS OF AUTHORS' RIGHTS ON THE RESULTS OF
INTELLECTUAL ACTIVITY ON THE INTERNET

Kristina Sorokina®

* Copokmnna Kpuctuna BurtanbeBHa. MarucTpauT Kadempbl MeKIYHapOIHOTO ¥ eBPOIeifCKOro IpaBa
opuadeckoro daxkynabrera BIY.
* Master's srudent of the international and European law chair, VSU.
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Abstract. The article describes modern methods of copyright
protection on the Internet, which are divided into two groups: general legal
and technical. The classification of technical copyright protection is shown.
The existing contradictions and modern trends in the field of copyright
protection on the results of intellectual activity are marked. Specific
examples to help you understand the specific nature of this field of law are
given. In addition, alternative approaches to the process of copyright

protection are mentioned, including the phenomenon of social order.

Keywords: copyright infringement, copyright protection of rights,

Internet

HapyuieHme aBTOPCKMUX, CMEXHBIX, & TaKKe MCKIIUUTEIbHbIX MIPaB B
ceTu VIHTepHeT SBJisIeTCSI BeCbMa Ccepbe3HOit MpobeMoit, Kak sl aBTOPOB,
TaKk ¥ JJs TpaBooOsiamaTesieii. B HEKOTOPBIX Cayuyasx HaHeCeHHbIN Bpe[
BeCbMa OIIYyTMM — W3-3a [OelCTBUII MHTEepPHeT-NMUPATOB TOT WIN WHOM
O0M3HeC MOXeT IIOHEeCTU cepbe3Hble (MHAHCOBbIE MIOTEPHA.

MexxnyHapogHasi TpPakTUKa 3alUTbl aBTOPCKMUX ITIpaB B OCHOBHOM
6asupyeTcst Ha OIbITe Takux cTpaH, kak CIHIA u BenukoOputaHuss u
HEeKOTOPBbIX ApYyrux. B yKasaHHBIX pernoHax 3alura I[paB Ha
MHTeJIeKTyaJIbHYI0 COOCTBEHHOCTh OpraHu30BaHa HauboJsiee MacIlITabHO U C
HaMMEHbIIMM YMCJIOM IIpo6JieM B CpaBHEHUM C OCTaJIbHBIMM y4aCTHUKAMU
IIPaBOBBIX OTHOILIIeHUI B UHTepHeTe.

JlorMka 3aKOHOZATeJbHBbIX AKTOB COBPEMEHHbIX CTPaH WCXOOUT U3
Te3yca «KTO MpenyrnpexneH — TOT BOOpyXeH». To ecTb, mpexae uyeMm

obpamiaTbCsl 3a IIOMOINBIO K TOCYyIapCTBY, TOMY WM WMHOMY aBTOPY
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peKOMeHAYeTCs MPeaNpPUHSTh P IeiCTBUI, KOTOpble Obl Mpemyrnpeauan
OPYTUX JIIOAEN OT COBeplleHus] HEe3aKOHHbIX [OeMCTBUII B OTHOLIEHUM
MHTEeJJIEKTYaIbHOJ COOCTBEHHOCTY aBTOpA.

OOmuii MaccUB COBPEMEHHBIX CIIOCOOOB 3alllMThl aABTOPCKUX U
CMEXHBbIX MpaB B ceTu VMHTepHET MOXHO pasfenTb Ha CIeaywllue IBe
rpynimbl: 1) [eiicTBusl, HallpaBjleHHble Ha IIpeceueHue Yyrpo3 U (HaKTOB
HapylIeHUs aBTOPCKUX MpaB; 2) OeiCTBUS, HAlIpaBJIeHHbIe Ha BO3MellleHle
MaTepMaJIbHOTO ¥ HeMaTepuaJabHOTO yilepba U aajbHelillee IIpeceuyeHue
IIpaBoOHapyIIeHuii .

K riepBoii rpyrire geicTBU OTHOCITCS ClIeayoliue.

Vkasanme 3Haka Copyright unu © mnepepd, HauMeHOBaHMEM OOBEKTa
aBTOPCKOTO mpaBa. Takke MOXHO yKa3aTb MMs, GaMWIMIO aBTOpa M TOf,
BO3HMKHOBEHMS 00beKTa (HampuMmep, TeKcTa crarby). 3Hak Kommpaiit, s3To
riepBas 3aiiuTa npas B IHTepHeTe U CBOEro poja IpenyrnpexaeHne BCeM: y
MpOu3BEeIeHUsI eCTh XO35IMH, KOMMepuYeckoe WCIOoJb30BaHue 0e3
paspelieHust COGCTBEHHMKA — aBTOpa MM IIpaBoo6afaTesis 3ampelieHo?.

VIMeHHO B 3TOJ1 4YaCT¥ BO3HMKAET IIePBbIM M CaMblil IJIaBHbII CIIOPHBIN
MoMeHT. B Poccum, kak, BOpodyeMm, U B OPYrux O6ojiee pasBUTBHIX CTpaHaXx,
IEeVCTBYeT TaK Ha3biBaeMas IMPe3yMIILMS aBTOPCTBA. VI Ha mpakTukKe valie
BCEro TMpollecC [OOKa3blBaHMS aBTOPCTBA ONMpAeTCs MMEHHO Ha
«IIpe3yMIIIMI0 aBTOPCTBa» U CBOAMUTCS K IIPeIOCTaBJIeHMI0 Haubosiee
paHHEro MmO BpeMeHM CO3OaHMs dK3eMIUIapa IPOu3BeleHNus, Ha KOTOPOM
yKa3aH aBTop. «I[Ipe3yMIIlysl aBTOPCTBa» 3aKkperieHa B ctaTbhe 1257 I'K Pd:

<<HI/[HO, YKa3dHHO€ B KauieCTBE€ d4dBTOpPAd Ha OpPpUTIMHAJE W/IN 3SK3eMILIApe

I Cm. mogpo6uee: Bupwokos II. H. IIpaBo MHTeNIIEKTyaJbHOM COOGCTBEHHOCTM: YUYeGHMK IJIsT BY30B. M.:
IOpaiir, 2014.
2 3amnTa mpas B IHTepHeTe, http://www.copyright.ru/documents/zashita prav_internet/
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MpOU3BEeIeHNsI, CUMTAETCSI €ro aBTOPOM, €C/IM He [0Ka3aHO MHOoe». ITO
O03HayaeT, YTO B C/lydyae BO3HMKHOBEHMS JIIOOOTO CIIOpa aBTOPY JAOCTATOYHO
IIPeICTaBUTh JIIOOOI 3K3eMILISIP IPOM3BeIeHMsI, Ha KOTOPOM OH YKa3aH B
KauecTBe aBTOpa KaKMM-JIMOO OOBIUHBIM CIIOCOOOM, HampuMmep, Ha
TUTYJIbHOM JIMCTE€, B OIJIABJI€HUM WIM HENOCPeACTBEHHO B TEKCTe
IIPOM3BEIEHMSI.

OnHaKo, ecu MHbIE JIMIA CYMEIOT IPeICTaBUTh SK3EMILISIPhI TOTO Ke
npousBeqieHus1 ¢ Oojiee paHHeN MATOM CO3maHMsI, HAa KOTOPBbIX B KauyecTBe
aBTOpa IPOM3BEIEHMST YKa3aHO MHOEe JIMIIO, pacCMaTpyuBaemMasl Ipe3yMITIys
OymeT meiiCTBOBATh YK€ B OTHOIIEHMM TaKOro Juiia, KOTOopoe U Oyner
MIpU3HABAThCS aBTOPOB, ITOKA He OYIeT JOKa3aHO MHOE.

J171s1 60pbOBI C TIOIEKOI aBTOPCTBA B paMKax IIpe3yMIIIINM aBTOPCTBA
CYIIIeCTBYEeT HECKOJIbKO MOAXO0MI0B, HO BCe OHM 0a3MpyIOTCSI Ha TOM, UTOObI
peasibHbIN IIpaBooO/IafgaTe b IM03a00TWICS O IIOJYYEHMM MaTepualbHOTO
MIOATBEPKIEHMSI CBOEr0 aBTOPCTBA CTOPOHHMMM Jmiamu. Hampumep, Jlen
Cmutr (Len Smith), Bnamenen, Kommauum Copyrighting On Demand,
CITeLIMAIVCT I10 3aI[UTEe aBTOPCKUX MpaB, KOMMPAUTUHTY U IIPOJakaM B CETH,
COBETyeT 3apaHee TIOATOTOBUTb HEOIPOBEPKMMOE TOKa3aTeIbCTBO,
MCIIO/MIb3YSl TIOUTOBbIe ycayru. OTIIpaBiisgs IMMCbMO camMoMy cebe, aBTOp
IIOJTyYaeT KOHBEPT CO IITAaMIIOM, Ha KOTOPOM 0003HaueHa garta. [TociegHss
1 OYIeT SIBISIThCS BEIIeCTBEHHBIM I0Ka3aTelbCTBOM aBTOPCTBA.

OnmHako MHOroo6pasue 0OBEKTOB aBTOPCTBA, BK/OUaiollee B cebs
TOPrOBYI0O MapKy Ha Ha3BaHMe CaifTa, aBTOPCKMeE IIpaBa Ha KOHTEHT, TEKCTa,

1300pakeHysI, OPUTMHAJIbHYIO IIpOrpaMMy, 6a3y JaHHbBIX, Ha3BaHMe caiiTa u

JOMeHa u MHOrmue apyrue, He ITI03BOJISIET OOHO3HAYHO

UIeHTU(GULIMPOBATH ABTOPCTBO C IPUMEHEeHEM MaTepUaTbHbIX HOCUTEJIEN.
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B maHHOM CjTyuae MMeeT MecCTO OOlieCTBeHHAasl perucTpalius rpasa Ha
pe3ybTaThl MHTEJIJIEKTYQIbHOM eI TeJIbHOCTMU.

B CHIA TakoBbIM MeECTOM $IBJSIETCS TOCYLApPCTBEHHBIN CepBUC
www.copyright.gov, rae NOpOUCXOAUT ILeHTPaIM30BaHHAS PpPEeTrucTpalus
aBTOpcKuX mpaB. OgHakKo B OOJBIIMHCTBE CTpaH He CyIIeCcTBYeT
rOCyIapCTBEHHbBIX U UV MOJYTOCYAAPCTBEHHBIX OPTraHOB, PETrUCTPUPYIOIIUX
aBTOpcKue Mpasa. [laske B Bequko6puTaHuu BeJOMCTBO MHTEJIEKTYalbHOM!
COOCTBEHHOCTM —  WwWw.ipo.gov.uk — He BbBIIOJHSET QYHKIUN
perucrtparopa.

[ToaTOMY IpakKTUYeCKM B KOKAOM CTpaHe CyLeCTBYeT MHOXECTBO
KOMMeEpPUYECKX WIM MOJYKOMMEPUYECKUX OpraHm3aluii, OCYIIeCTBJSIOIINX
perucTpauuio aBTOPCKMX IIpaB 3a YCTAHOBJIEHHYIO [ary. Hamnpumep, B
Poccun takoBbiM IipuMmepoM ciayxkuT KOIIMPYC (http://www.copyrus.org),
rIe MPOUCXOOUT A0OpOBOJIbHASI  perucTpaiusi  IpaBoobIagaTesiMmu
00BbEKTOB UX MHTEJJIEKTYaJbHOI COOCTBEHHOCTM.

W, TeM He MeHee, TaHHbII CIIOCOO TaKKe He SIBJSIETCS YHMUBEPCaTbHbIM
rapaHitoM. Bo-mepBbiX, B CWJIy CBOe€il KOMMeEpPYEeCKOil OpueHTaluuu
MpaBo06/iaaTe/N0 3a4acTyl0 TPYAHO HalTM JOOBEpPEeHHOro perucrparopa,
CTaTyc KOTOPOTO OblLa Obl yUTeH CyAoM B cjyyae pa3obupaTenbCcTBa. Bo-
BTOPBIX, MHOTME CepBUCHI IO PerucTpanuu aBTOPCKUX IIpaB Ha
JUTepaTypHble TIPOU3BENEHNSI, KOHTEHT CaiTOB U T[podyee MMEKT
BHEHAIIMOHA/IbHBIN XapaKTep MOesTeJbHOCTU. WM 1O 3TOM MNpuUYNHe
HallMIOHAJ/IbHbIE CIIOPbI MOTYT M BOBCE He aKUEeHTUPOBaTb BHUMaHMuE Ha
OOBEpUM TAKMM CTOPOHHUM PerucTpaTopam.

Oco0eHHO CTOMUT OTMETUTh ellle U TOT (aKT, UTO CTOPOHHUE

OpraHu3alyu, perMcTpUPYIOIIe aBTOPCKNE MpaBa, MOTYT ObITh IBYX TUIIOB:
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1) mpocTbhie perucTpaTopbl IIpaB, KOTOpble B CIOPHBLIX CAy4YasiX MOTY
OOKYMEHTA/JIbHO MOATBEPAUTH aBTOPCTBO; 2) PEerucTpaTopbl, Halessiolue
cebs1 TpaBOM IIpecjaenoBaHMsI IIpaBOHApPYUIUTeeli ITyTeM TpeboBaHMIA
3aKpbITHE pasliesioB CaliTOB C KOHTEHTOM aBTOpa, OTCAeXMBaHMEM (QaKTa
CKauUMBAHUSI HeJeraJlbHOTO IIPOTPAaMMHOIO oObOecIiedeHus] M OTIIPaBKO
COOTBETCTBYIOIIMX IITPpadHBIX YBeAOMJIEHNI U T.1I.

B 2TO1 CBSI3M CTOUT OTMETUTh, 4TO ONBIT CIIA 1o co3maHuio eaHOro
roCyJapCTBEHHOI'O pEerucTpaTropa aBTOPCKUX U CMEKHBIX IIPaB SBJSETCS
HauboJiee peaJibHBIM MEXaHM3MOM 3aKpeIlUIeHMs aBTOPCTBAa. B gaHHOM
KJII0Ue BhICKa3bIBalOTCA Accouyanus MHrepHer-usnareneit® u IIpeacenaresnb
IIpaButenbcTBa PO JI. A. MenBeneB* B CBOMX KOHBEHIMSIX II0 aBTOPCKOMY
IIpaBy.

Cnenyiomiuii criocod IMpemayrpexaeHusl MpaBoOHApYIIeHuil B 00JacTu
aBTOPCKOrO0 IIpaBa — 3TO 3aKlyeHue JIMIEH3MOHHOro0 [0roBopa,
corjialieHue MM MpPOCTasi OTKPbITasl IMyOJMKaIMsI COOOIIEeHMUsI O MpaBuiiax
II0/Ib30BAHMS TEM WJIM MHBIM KOHTEHTOM?.

BhlllleHa3BaHHbIEe CIIOCOOBI OTHOCSITCSI K IOPUAMYECKON TpYIIIIE,
KOTOpas B paBHOM CTeIleHU MPMMEeHMMa 110 aHaJIOTUM C ITaTeHTHBIM IIPaBOM.
OpHako VHTepHeT Kak TaKOBOJi SIBJISI€TCS pe3y/bTaTOM (PYHKIIMOHMPOBAHMS
TEeXHUYECKUX CPeACTB, U3 Yero MpouCTeKaeT I'PyIiia TEXHUUYECKUX CPelCTB
3aiuThl aBTOpckux mpaB (TC3AII; auria. DRM — Digital rights management®)
— TIIpOorpaMMHbIEe WJIM IIPpOrpaMMHO-aIlllapaTHble CpeacTBa, KOTOpbIE

HaMepeHHO OI'paHM4YMBAIOT 60 3aTPpYAHAIOT pa3JinyHbIe IEeCTBUSI C

3 TIpmuLmIbl MOCKOBCKOJ KOHBEHIMM 110 aBTOPCKOMY I1paBy, http://www.webpublishers.ru/?page id=166
“Tlocnaume IIpe3upeHTta Poccum aupepam cTpaH — yyacTHuI «[pymmbl aBagnatu» ot 3.11.2011,
http://news.kremlin.ru/news/13329

S [Tonb30BaTeNIbCKOE COIalieHye cepsuca,http://planeta.ru/welcome/projects-agreement.html

¢ DRM, http://wob.iai.uni-bonn.de/Wob/images/01212504.pdf
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OaHHBIMMU B 3JIEKTPOHHOI popMe (KOoIMMpoBaHMue, MOoaAMPUKALIMIO, IIPOCMOTP
U T. IL.), TMOO TO3BOJISIIOT OTCAeAUTh Takue mercTBus. DRM mpencraBisgeT
c00071 HabOop cUcTeM KOHTPOJISI U YIIPaBJIEHUST TIOCTYIIOM.

Ha panHbiii MoMeHT DRM MCIIO/b3yeTCSI MHOKECTBOM KOMITAHUI I10
BCEMY MUPY, Cpeau KOTOpbix Amazon, Applelnc., Microsoft, ElectronicArts,
Sony, 1C, Akella n np. B 1998 rony B CIIA 6611 mpuHSIT 3aKOH 06 ABTOPCKOM
[IpaBe B LludpoByio Omoxy’ c ILeabl0 BBECTM YIrOJIOBHbIe HaKa3aHMs 3a
pacmpocTpaHeHMe TexHojoruii Ajass ob6xoga DRM. AHajlorMuHble Mephl
IpegyCcMOTpeHa C MOMeHTa BBedeHus 4 vactu B I'pakpgaHckuii Kopekc
Poccuiickoin @enepaiin.

[To cBoeit cytru DRM-1iogxopn MO3BOJISIET 3alIUTUTL MHOTUE BULbI
pe3yJIbTaTOB MHTEJJIEKTYaJIbHOM AesiTeJbHOCTU B ceTu WHTepHeT. K HUM
OTHOCSTCS: 1) 3BYK, My3bIKajJibHble ITPOM3BEIEeHMSI; 2) BUAOU300paskeHMSI,
bunbMbl, TeneBUAeHMEe; 3) TEKCT, AOKYMEHTbI, 3J€KTPOHHble KHUTU; 4)
KOMIIbIOTEPHBIE UTPHI; 5) IIPOrpaMMHOe obecreueHue.

Cpeny cpencTB 3aliUThl  BbIZEJNAKT: MUCIIOJIb30BaHME METO0B
mMppoBaHMs C MpeAdoCTaBJIeHeM CIIelaJbHOr0 K/Iua OTAeJbHO B3SITOMY
10JIb30BaTeN0, uaeHTUudUKauuss wuHPoOpMalMM O TMoJb30oBaTeae MOpu
MOKYIIKe/CKaUMBaHMM  OOBEKTOB  aBTOPCKOIO  IIpaBa, YCTaHOBJIEHME
crienMajgbHbIX MAaTepPUAJbHBIX M HeMaTepuadbHbIX METOK Ha KOIIMSIX
MIPOAYKTOB ¥ MHOTO€ [IpyToe.

Hampumep, mpuHTEpbl MHOTMX KpPYITHbIX IT-KOMIIaHMI1I Ha KaxKOou
CTpaHMIle MevaTaeMoro TekcTa/doTrorpaduy yKas3blBalOT CepUIiHBbIII HOMEpP
MPOAYKTa, MO KOTOPOMY MOXKHO WAEHTUQULIMPOBATH MeECTO IPOAaKU

IIpMHTEPA, a4 3aTeM VYK€ U HAJIMYUM OOKYMEHTAJIbHbIX CBe,U,eHI/IIL/'[ /NI

"DMCA, http://www.copyright.gov/legislation/hr2281.pdf
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BUJeO3anucey JMYHOCTL TIIOKynaresnad. [pyroil mnpumep OTHOCUTCA K
BUIeomnponyKiun. Tak, Kaxkaass Konusi Guabma, MOKynaeMoro KWHOTeaTpoM,
3a4YacTyl0 CHabOjKaeTcsl HEeBUAMMBIMU UeJ0BeYeCKOMY TIja3y MeTKaMM,
MO3BOJISIIONIMMM B CJIydyae He3aKOHHOTO KOMMpOBaHMUS (GuUabMa OOJHO3HAUHO
YCTAaHOBUTb MECTO HapylleHMs aBTOPCKMUX IIpaB U HAJOXUTh LITpadHbIe
CaHKIIMM HA BeCb KMHOTEeATP WU OTC/IeAUTh KOHKPETHOI'O HAPYIIIUTEJIS.
Bosnee spkuit mpumMep OTHOCUTCS K OYpHO pa3BMBAIOIIEMYCSI PBIHKY
IUIQHIIIETOB " cMapT@OHOB, Ha KOTOpbIe YCTaHaBJIMBAETCS
crenuann3uposanHoe I[IO ¢ calTOB-IJIOWIAAOK TOPTOBJIM pe3yJbTaTaMu
MHTEJIJIEKTYaJIbHOM  JeSITeJIbHOCTU. BoO-TiepBbIX, Kaxgoe VYCTPOMCTBO
(tenedpoH, cmapTdOH, IUIAHIIETHBIII KOMIIbIOTED) [OJ/DKHO IIPOWTHU
IpoLeaypy perucrpanuu, B pe3yjabTaTe KOTOPOIl TOproBas IUIONIAAKa
MOJYYUT CBeleHMs 00 YHMKAJIbHOM HOMEpE YCTPOMCTBA UM HEKOTOpbIe
Opyrue  TMepCcoHajbHble  JTaHHble, YTO  IIO3BOJAUT B  Oyayliem
UIeHTU@UIMpoBaTh KOHKPETHOTO MOJb30BaTesss. B ciaydyae e, ecau
BJIajesiel] TMOPTAaTMBHOITO KOMIIbIOTEpPA HapyllaeT 3alllMUTy YCTPOMCTBA Ha
yctaHoBKY IIO TOJIBKO OMNMCAHHBIM CIIOCOOOM (T. H. IKenjaopeik —
HapylleHue CUCTeMbl 6€30MaCHOCTY YCTPOMCTBO C 11e/IbI0 YCTAHOBKM Ha HETO
[I0 cropoHHMX IUIOIIAAOK, He  Mojjexalilee  MAeHTU(PUKALIUAN),
IIPpOU3BOANUTENIb  BIIpaBe OTKasaTh II0JIb30BAaTeNI0 B TapaHTUINHOM
obciyskmBaHuu. IloMMMO yBeIOMJIEHMSI CaMOil TOProOBO¥  ILIOIIAJKMU
3a4aCTyl0 aBTOp OTHEJbHOM KHUTU  WIM  WUCPbl  yKa3blBaeT B
110JIb30BaTe/IbCKOM COrjamieHuu (akT TOro, YTO ero IporpaMma ITOJy4UT
OOCTYN K JIMUYHBIM CBeJeHUSIM II0JIb30BaTessl OJs ero uaeHTUdUKaLUN.
Kcratu, B 5TOI CBSI3M B IIOCHAeHME TOAbI MPOCAEXMUBAETCS OTYET/IMBas

TeHOeHI g 3HOYHOTp€6H€HI/IH daBTOpamMu IIporpaMm CBOMM IIpaBOM
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KOHTPOJISI 3@ MCIOJIb30BaHMEM MPUIOKEHMS, M 3alluUTa aBTOPCKOro IMpasa
riepepacTraeT B yIIeMJeHMM IIpaBa I10/1b30BaTe sl Ha IMYHYIO XXI3Hb.
VKasaHHble M MHOTMe Jpyrue IpobsemMbl (KaK TO — VIeMJIeHue
rpakaaH B IpaBe Ha CBOOOAHbBIN 060MeH MHGopMallyei, cBOOOIY TOPrOBJIN)
TIPUBEIN K BOSHUKHOBEHUIO IBVKeHMSI NPOTUMBHUKOB DRM3amiutel. CaMmbiM
SIpKUM IIPMMEPOM B [OAHHOM Cjydyae MOXeT CIYKUTh cHemnuduueckoe
MHTEepHeT-SIBJleHMe KaK KpayadaHAMHT (HapogHoe (GMHAHCUMpOBaHMUe, OT
aHrj. crowdfunding, crowd — «tonmar, funding — «hUHAHCUPOBAHME») — ITO
KOJIJIEKTMBHOE COTPYIOHMUECTBO JIIOMIEei (HJOHOPOB), KOTOpPble TOOPOBOJILHO
00beIMHSIIOT CBOM JEeHbIUM WM IPYTUe pecypchl BMeCTe, KaK IpaBuUjo uyepes
MHTepHeT, UTOObI MOAAEpPsKaTh YCUIMUSI OPYIUX JIIOAE MM OpraHu3aluii
(peuurnvieHToB). CO60p CpeACTB MOKET CAYKUTb IJISI pasjUUHbIX Iiejeit —
IIOMOIIb TOCTPAJABIIMM OT CTUXMIHBIX OeICTBUIA, MOIIepPsKKAa CO CTOPOHBI
00JIe/IBIIMKOB, MOAJEepKKa IMOJUTUUYECKMX KaMIlaHui, (QMHaAHCUpOBaHME
cTapTan-KOMIAHUII M MaJloro  MpeAlpUMHMMATENbCTBA,  CO3IdaHue
CBOOOIHOTO IPOrpaMMHOrO obecriedeHus, TMOJyuyeHue MpuObUIM OT
COBMECTHBIX WMHBeCTULIMIA UM MHOroro npyroro. Taxk, Hampumep, B
oTHoIeHuu OTKpbiTOro IO pa3paboOTumMKM, OEICTBYIOIIME HA OCHOBax
KpayadaHauHra, 3aBelOMO OTKa3bIBAlOTCSI OT MCIIOJb30BaHUS METOIOB
DRMsamuTel pe3yjbTaTOB CBOEro MHTE/UIEKTYaJlbHOTO TpPyAad, TaK Kak
MPaKTUYECKM BCS TMOJHOTA MX MaTepuaibHOM 3aMHTEPECOBAHHOCTU YXKe
OblIa  TOKpbITA  HApOAHBIM  (UMHAHCHMPOBAHMEM, U  HaJibHElilIee
npecjaenoBaHue GakTOB HapylleHMsI aBTOPCKOIO MpaBa BOCIPUHMMAETCSI He

KaK HEraTMBHOE ABJIECHNME, d KaK IIpM3HaHMe IEeHHOCTU U3 TPpyd.
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[lepexonss KO BTOpO¥ TIpyIIie CIOCOOOB 3alllMThl aBTOPCKUX IIPaB,
KacamlMxcs OeCTBUSIM C 11eJIblI0 BO3MeEIlleHMsI MaTepuajJbHOro yiiepoa,
MOYKHO OTHECTHU CjieAyIoliye.

OOpaiieHe B Cyd C 1IeJdbl0 B3bICKAHUSI CPEJICTB B KauecTBe
KOMIIEHCAallMM 3a MaTepuaibHbIii yilep6. JlaHHBI CIOCO0 SIBJSIETCS
TPAgUUMOHHBIM. [Ipyroe TIiogxol — 3TO IIOJIb30BaHMe yCayramu
CIelMaJu3MPOBAHHbBIX KOMIIAHMI, 3aHMMAIOIIMXCS OTCAeXBaHMEeM (PaKTOB
HapylleHui aBTOPCKOro mpasa. JJaHHble KOMIIAHUM MPOU3BOASAT aKTUBHBIN
MOHUTOPUHT VMHTEepHEeT-IPOCTPAHCTBA, OCYILIECTBJSIIOT ITOMCK KOHKPETHBIX
MpaBOHApYyIINUTeIel, obpallaloTcsi B CyA OT JMIla I[paBoobamaTesei,
obpamaloTcs K VHTepHeT-IpoBaiiepaM M COOCTBEHHMKAM CaiTOB C
TpeOOBaHMEM  3alpeTUTb HOCTYII K OOBEKTY MHTe/JIEKTyaJIbHOM’
oesITeJIbHOCTU M MHOTO€ Ipyroe.

Ocyl11eCcTB/ISITh aKTMBHbBIV KOHTPOJIb 3a COO/IIOAeHEM aBTOPCKUX ITPaB
MOXeT M caM IIpaBooOjamaTesib, HO MHOIZA 3TMM MOKET HeOKUIaHHO
3aHSTHCA Kakas-HMOYOb KpyIMHas Kopropauus. Hampumep, KoMMOaHUS
Google B KoHIle 2013 r. Ha OAHOM U3 CBOMX K/IFOUEBbIX CePBUCOB Youtube.com
M3MeHMIa TMOJUTUKY B 00JIaCTM aBTOPCKOTO MpaBa CAeIyIONIMM 00OpasoM.
PaHee nmpaBwia II0JIb30BaHMUS CEPBUCOM IIO3BOJISIJIM  I10JIb30BATEJISIM
pa3sMelaTh BUgeoMaTepuaabl Ha CBOEM caliTe, OJy4YeHHble, HAallpumep, Ipu
MIPOXOKIEHMUM TOW WIM MHOM KOMIBIOTEPHON Mrpbl. EciM ponmuk Habupan
IOCTAaTOYHYIO TTOMY/ISIPHOCTb M HA HEM OblIa pasmMellleHa pekjiaMa, KOTOPYIO
caM CepBUC IIpejjiaraj pasMeniaTb, TO JeHeXXHble CpeACTBa HAIIPaBJISIJIMCh
aBTOpYy MpOxoXaeHusi. IIo HOBBIM >Ke MpaBuU/iaM BCe JeHeXHble CPelCTBa,
IOJIlyYeHHble OT peKJIaMbl TPOAYKTOB, Yy KOTOPBbIX €CTb 3aKOHHbBIN

HpaBOO6JIa,U,aTeJIb, OOJDKHbI  HAIIPpABJATHBCA  3TOMY HpaBOO6JIa,U,aTeJIIO.
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BepositHo, MHorue IT-KoMmaHuu, mHpuobOpeTarolye TOIMYASIPHOCTb IIPU
IIOMOIIM  I10JIb30BAaTEJIbCKOIO  KOHTEHTa, OKasaJuMch B  BechbMa
MIPOTMBOPEUMBOM IOJIOKEHUM 13-3a TAKOT0 MoBeaeHMe Kopropaiuu Google.

Takum o6pa3om, COBpeMeHHbIe CIIOCOObI 3allUThl aBTOPCKUX IIpPaB B
ceTu VIHTepHET OCHOBBIBAIOTCS HE CTOJbKO HA HOPUAMUYECKON TOMMUHAHTE,
CKOJIbKO Ha AaKTUMBHOM MCIOJb30BaHMUM TEXHUUYECKUX WMHCTPYMEHTOB,
oamnMx Kyma 06ojiee 4eTKYI0 rapaHTHIO IpaBooO/amaTessiM, YTO UX CTaTyC
He OyeT HapylIlIeH.

C Ipyrom CTOpPOHBI, TOTa/JbHOE IpecjiefoBaHyMe (aKTOB HapyIIeHUS
aBTOPCKOI'O IIpaBa BKyIe C 00bEeKTUBHBIM M He3JIOHAaMepeHHbIM >KeJlaHMeM
N0zl IenuThcsa MHbopMallieir MOKeT IPUBECTY K 3aMeJIJIEHUIO Pa3sBUTUS
IT-MHAYCTPUM U YCWIEHMIO IBVSKEHUS MPOTUBHMKOB aBTOPCKOTO IpaBa. Y
MoCAeIHUX, KaK ObUIO CKa3aHO BbIllle, YK€ €eCTh KaK MMHMMYM OIMH
OeiCTBeHHBII MHCTPYMEHT — COILMabHbIN 3akKa3 B ¢Gopme HapOIHOIO

dbyrHaHCUMpPOBaHMUSI.
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O MEXXOYHAPOOHO-NMPABOBOWM OXPAHE
NPAB U3FrOTOBUTEJNIEA ®OHOMPAMM

MapuHa TpeTbsakoBa’

AnHoTamms. B crarbe paccMaTpuBaIOTCSI MeKAYHApOIHO-IIPaBOBbIE
akTbl B 006sacT oOXpaHbl MpaB W3roTOBUTesel (QoHOTpaMM B UX
XPOHOJIOTUYECKO}  TociaegoBarenbHOCTH. OOpalleHO BHMMAaHMe  Ha
MIPUHUIMITMAIbHBIE ITIOJIOKEHUSI MEKIYHApOIHBIX MCTOYHMKOB B 00acTU
OXpaHbl CMEXHBIX IMPaB, B YACTHOCTM IIpaB M3TOTOBUTEJEN (OHOrpPaAMM.
AHanmu3MpyIOTCS BIEpBble 3aKperuieHHble Ha MEXIYHApOAHOM YpOBHE
MOHSATUS «(poHOTpaMMa» M <«MU3TOTOBUTENb (POHOTpAMMbI», a TaKkKe WUX
TpaKTOBKAa Ha COBpeMeHHOM 3Tare. HermocpencTBeHHOe BHMMAaHME YAEIEHO
KOHKPETHBIM IpaBaM M3TOTOBUTEJEV (OHOTpaMM, JOMYCTUMOMY CPOKY MX

OXpaHbI.
KinroueBnle cio0Ba: M3rOTOBUTEb d)OHOI‘paMMbI, CMEe)XHbIe IIpaBad,

OXpaHa CMEXHBIX IIpaB, (POHOrpaMMa, IpaBa M3TOTOBUTENS (OHOrpaMM,

CPOK OXpaHbI IIpaB U3rOTOBUTEJIeN d)OHOI‘paMM.

ON THE INTERNATIONAL LAW PROTECTION OF
SOUND RECORDS MANUFACTURE'’S RIGHTS

Marina Tretjakova”

* CrymeHnTKa 3 Kypca BI'V.
*3 year student, Law faculty, VSU.
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Abstract. The article deals with international law acts in the sphere of
rights of sound records manufacture protection, which are disposed
chronologically. Special attention is also paid to the doctrine of international
law sources in the sphere of allied rights protection. Terms “sound record”
and “sound records manufacture”, which are for the first time formalized in
the international act, are also analyzed, as well as their contemporary
representation. The article is also devoted to definite rights of sound records

manufacture and the time of their protection.

Keywords: sound records manufacture, allied rights, protection of
allied rights, sound record, rights of sound records manufacture, time of

sound records manufacture rights protection.

M3roToBuTe b (OHOIPAMMBI SIBJISIETCS OJHUM M3 CYOBEKTOB CMEKHBIX
IIpaB, KOTOPbIi 06/1a1aeT UCKIIOUYUTEIbHBIMY IIPAaBaMM B OTHOIIIEHUM TaKOTO
pe3yJibTaTa MHTEJUIEKTYaJbHOM OesTeabHOCTM KakK (oHorpamma. OxpaHa
IIpaB JaHHBIX CYOBEKTOB He MeHee BakHa, YeM OXpaHa aBTOPCKMX IIpaB,
II09TOMY Ha MEXIYHAPOJHOM YPOBHE ObLIO MPUHSITO 3HAYMUTEIHHOE UMCJIO
coIJIallleHMi, KacalolyuXcs JaHHOI chepbr'.

[TepBbIM MEKIYHAPOIHBIM AOTOBOPOM, PErYIMPYIONIMM IIPaBOBOIA
CTaTyCc U3roToBUTeseii GoHorpaMm, ctasia MeXIyHapoaHas KOHBEHLMS 00
oXpaHe IpaB MCIIOJHUTEJIeN, U3rOTOBUTeNel (POoHOrpaMM M BelllaTe/bHbIX

opraumsainuii (Pum, 26 oxkts6ps 1961 r.)?, KoTopast u 110 HACTOsIIEe BpeMs

I Cm. mogpo6uee: Bupwokos II. H. IIpaBo MHTeNIIEKTyaJbHOM COOGCTBEHHOCTM: YUYeGHMK IJIsT BY30B. M.:
IOpaiir, 2014.
2 URL: http://base.garant.ru/2540353 (maTta o6paiuenus: 20.03.2014).
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SIBJISIETCSI OJHUM U3 BaXKHEMIINX MEXIYHAPOIHBIX aKTOB B 00/IaCTY OXPaHbI
CMEeXXHbIX IpaB. Ha cerogHsIHM AeHb YYaCTHUKAMM KOHBEHIIUU SIBJISIIOTCSI
92 rocymapcTBa, B TOM uucie u Poccuiickas ®enepanms®.

CaMbIM IJIaBHBIM JOCTOMHCTBOM JaHHOV KOHBeHIIMM SIBJISIETCS TO, YTO
OHa BIIEpBble 3aKpeluja OCHOBOIIOJArawilnye IIOHITUSI, TaKue Kak
dboHOorpaMMa 1, COOTBETCTBEHHO, U3TOTOBUTEJb (DOHOTPAMMOBbI.

Tak, cormacHo cT.3 KoHBeHIMM «@doOHOrpamMma» O3HAUaeT JI00OYI0
VUCK/IIOUMTE/IbHO 3BYKOBYIO 3alIMCh 3BYKOB MCIIOJIHEHUSI UJIU OPYTUX 3BYKOB;
MOJ, «M3rOTOBUTe/ieM (OHOTpaMMbl» IIOHMMAeTCS TpaXOAaHUH WU
I0pUAMYECcKoe JIMIO, KOTOpble MePBbIMM 3allMChIBAIOT 3BYKU MCIOJTHEHMS
WIN IpyTUe 3BYKN.

Kak BUOHO, JaHHbIEe ONpeaeeHus SIBJISIIOTCS OOBOJIBbHO IIMPOKUMM MO
CBOEMY COAEepPXKaHUI0, U B MOMEHT MPUHSTUS 3TOr0 MEXIYHAapOAHOrO aKTa
OHM OTBeYa/IM peajussM TOro BpeMeHM, HO B TIIOCJeOCTBUM, KOraa
TEXHOJIOTUM YCOBEPIIEHCTBYIOTCS M Pa3BUBAKOTCSI C OTPOMHOI CKOPOCTBIO,
HeoOXomuMo uX 06ojiee KOHKPETM3MpPOBaTh, UTO, KCTATH, IIOC/e U OBLIO
CIeJiaHo.

[TocKO/IbKY [esSTeIbHOCTb W3rOTOBUTeNEN ¢(OHOrpaMM U JPYTUX
CYyOBEeKTOB CMEXHBIX IIpaB HENOCpeACTBEHHBIM 00pa3oM CBsi3aHa C
aBTOPCKMMM IIpaBamMM, TO PuMcCKasi KOHBEHIIMSI B CaMOJ MepBOil CTaTbe
yCTaHaBJIMBAET, YTO IpeoCTaBIsieMasi OXpaHa He 3aTparuBaeT ¥ He HAHOCUT
HMKAKOTO yilepba oOxpaHe aBTOPCKMX TIIpaB Ha JMTepaTypHble U
Xy[OKeCTBEHHbIEe  TPOM3BEIEeHMs, W TOJKOBaHME ee  IIOJIOKEeHMUIA,

COOTBE€TCTBEHHO, HUKOUM O6p&30M He O0O/DKHO HaHOCUTDb M ymep6a.

SURL:  http://www.wipo.int/treaties/en/ShowResults.jsp?lang=en&treaty id=17 (mata  ob6paleHus:
20.03.2014).
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HevictBue xe PMMCKOM KOHBEHIIMM IIOCTPOEHO Ha 2 IIPUHIMIIAX
OXpaHbl CMEKHBIX IIPaB:

1. IlpumHOMO TIpedoCTaBJeHMS HALMOHAJbHOTO peXMuMa OXpaHbI
CMEXHbBIX MpaB, KOTOPBIA 3aK/IKYAeTCs B TOM, UTO KaxKgoe rocynapcCTBo,
yJacTByIoOlllee B JaHHO KOHBeHILIMM 00513aHO MPeIOCTaBUTh MHOCTPAHHBIM
MU3TOTOBUTENIM (QOHOTpaMM, a TakKXke MCIOJTHUTENSIM U BellaTeJIbHbIM
OpraHmM3alnyusiM Takue ke IpaBa U UX OXpaHy, KOTOPble OHU IPeaOCTaBIISIOT
CBOMM COOCTBEHHBIM TIpakgaHaM TII0 BHYTPEHHEMY 3aKOHOIATe/IbCTBY,
rpuYyemM He3aBUCUMMO OT TOro, IPeAOCTaBJSIIOT JiM TaKyl >Ke OXpaHy
MHOCTPaHHbIE TOCYyLapCTBa.

[Ipu 3TOM ClieayeT MOAUEPKHYTh, YTO MexXayHapoaHasi KOHBEHLMS 110
oXpaHe MpaB WUCIIOJHUTEeNeN, M3TOTOBUTesel i (OHOrpaMm, BelllaTeabHbIX
opraHmsaluii MpenocTaB/seT U3roTOBUTeNSIM (OHOrpaMM HalMOHAIbHbIN
pPEXXMM OXpaHbI UCXOAS U3 CIeAYIOIIUX KPpUTEpUeB:

a)  KpUTepuil TPaXOAHCTBA M3TOTOBUTENSS —  U3TOTOBUTEJIb
dboHOrpaMMbl  SBJSIETCSI TpPakJaHMHOM HOpyroro JloroBapuBalolierocs
T'ocymapcrTBa;

b)  KpuTepuit MecTa MepBOIl 3amucu — TMepBasi 3a0uChb 3BYyKa
oCylIecTBIeHa B Apyrom [lorosapusamwiiemcs ['ocymapcTse;

C) KpuTepuit MecTa Iyosukanum — GoHOrpaMma BIIepBbIE
omy6aMKoBaHa B Apyrom Jlorosapusatoiemcs ['ocygapcTae.

B oTHOIIIeHUM KpUTEpUS MeCTa IepBOro OIyoJIMKOBaHMS (POHOTrpaMMbI
cT. 5 PUMCKOI KOHBEHIIMM COJEPKUT CIIelMaJbHOE IIPaBUIO, COIJIACHO
KOTOpOMY eciu B TeueHue 30 mHel C MOMEHTa MepBOi ITyOJMKaluM B
rocyapcTBe, He SsBjsionieMcss wieHoMm KouBeHIuu, doHorpamma Oblia

BIIEpPBbIE OHY6JII/IKOB8.H8. n B ,Z[OI‘OBapI/IBaIOH_leMCH rocygapcCrse, TakK
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Ha3bIBaeMasi OJHOBpeMeHHas IyoJIMKaIusl, TO CUUTAETCSI, UTO OHA BIIEPBBIE
omy06/iMKoBaHa B JIoroBapMBapIeMcs TOCyIapCTBe.

JlloboMy  y4aCTHMKY PMMCKOII ~ KOHBEHIMM  IIPeIOCTaBJISIETCS
BO3MOXHOCTb  IIyTE€M  HalpaBJieHUs  CIeUaJIbHOTO  YBeJOMJIEHMS
I'enepanbHoMy Cekperapto OOH cpenaTb OTOBOPKY K paCCMOTPEHHBIM BbIIIIE
TOJIOKEHUAM PMMCKOM  KOHBEHIIMM, T[IO3BOJISIOIIYIO OTKas3aTbCid OT
npuMeHeHUsT Jaub0 KpUTepUsi MecTa TepBOro OIyOoJMKOBaHMS, JMOO
KpUTepusi MecTa IepBOM 3alucyu 3BYKOB, YeM BOCII0JIb30BajaCh, HalpmuMmep,
Poccuiickast @emepaiiys B OTHOLIEHMUM TIOC/IeHEro Kpurepus®.

2. IIpyHUMO YCTAaHOBJIEHUSI MUHUMAJIbHO [OOMYCTUMOTO YPOBHS
OoxpaHbl IpaB. [IaHHBIA IPUHLOMUII O3HAYAET, UTO [OOroBapuBalOIIMecs
rocygapcTBa 00s13aHbI rapaHTUPOBAHHO IIpeaoCTaBUTh IpaBa
M3rOTOBUTENIM (OHOTpAaMM M JPYrMM OOJIafaTesIM CMEXKHBIX IpaB U3
IPYTUX CTPaH, KOTOPbIe 3aKperieHbl B KOHBEHI VM.

['oBOps O mpaBax, npenocrasjsieMbix KOHBeHIIMeN, TO M3rOTOBUTEIN
doHOrpamMM, B YaCTHOCTH, MMEIOT IIPaBO pa3peliaTh UK 3allpelaTh Ipsmoe
MUJIM KOCBEHHOE BOCITpOM3BeIeHMe CBOMX (POHOTpaMM, IIPaBo Ha IOJydyeHue
CIIpaBelJIMBOrO0 BO3HAarpaskaeHusi. BakHbIM acCIIeKTOM, OCBEIIeHHbIM B
KoHBeHI1IMM, SIBJSIETCS CPOK OXpaHbl paB M3roTOBUTeNe (DOHOTpAaMM — He
MeHee 20 jieT, MCUMC/ISIEMbBIX C KOHIIA TOJa, B KOTOPOM Obljia OCYIIIeCTBIeHa
3anMch POHOTPaAMMBI.

Ciieqylolym 1arom B oxpaHe (pOHOTpaMM Ha MeXIYHapOAHOM YPOBHe

ob10 mpuHATME KOHBeHIMM 00 OXpaHe WMHTEepecoB IIPOMU3BOIUTEIEN

‘TIpunoxkeHue K rmocraHoBiaeHuio IIpaButesnbcTBa P® ot 20 pekabps 2002 1. N 908.//
http://www.consultant.ru/document/cons_doc_LAW 40115 (mata ob6pamienns 20.03.2014).
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dboHOrpaMM OT HE3aKOHHOTO BOCIIpOM3BOACTBA UX (poHOorpamm (PKeHesa, 29
okTs6pst 1971 1.)°.

B KauecTBe OCHOBHOJ XapaKTepUCTUKU OaHHOW KoHBeHLMM cienyer
OTMETUTD, YTO OHA COJIEPSKUT, 10 OOJIBIIIOMY CUETY, JIMILb MPOolieccyaabHble
HOpPMbI, a He MaTepuaJbHble, KOTOpble TOJbKO O0OSI3bIBAIOT T'OCYIapCTBa
MIPUHATh Mephbl M0 OXpaHe IpaB Mpou3sBoauTeeii goHorpamm. IIpuuem Te
Mepbl, CIOCOOCTBYIOIIME OXpaHe (oOHOrpaMM, O KOTOPBIX MIET peub B
maHHO KoHBeHIMM, HOCIT HeOoIllpedes/leHHbI XapaKTep M OTHAITCS Ha
[IOJIHOE YCMOTpEeHMe TOCyJapCTB — VYYaCTHMUKOB. IJTO, II0 MHEHMIO
cosnaresneitr KoHBeHLMM, OO/DKHO OBIIO CIIOCOOCTBOBATh CKOpENMIIEMY
MIpUCOeIVIHEHMIO OO0JIBIIMHCTBA CTPaH, MMEIOIIMX JOBOJIbHO pPa3HOOOpa3HbIe
MOAXOAbl K 3aKOHOJATEeNbHOMY pPeryjiuMpoBaHMIO Pa3IMUYHBIX BOIPOCOB
0011IeCTBEHHO KM3HM, B TOM YMCJIE Y MHTEJVIEKTYaJIbHOM OesITeTbHOCTM.

Takum ob6pasom, JKeHeBcKasi KOHBEHIMSI He Ha3bIBaeT KOHKPETHBIX
CIIocOo00B OXpaHbl IpaB IIpou3BoAMTesel (GoHOrpamMm, OHA JMIIb 3aJaeT
1eqb — 3hdeKTuBHasA 60pbba C M3rOTOBJIEHMEM I pPacIpOCTpaHEHMEM
«IIMPATCKUX» 3K3eMIUISIpOB oHOorpamm. Kpome TOro, a Heii MOAeHTUYHBIM
obpasoM MO CpaBHEHMIO C PuUMCKOi KOHBeHILME [aHbl ITIOHSITHUS
«(oHOTpaMMbI» U «UM3TOTOBUTENST (poHOrpamMMmbl». CpOK OxpaHbl Tak ke 20
JIET.

C ropooCTbi0 XO4YeTCs OTMETUTh, UTO OaHHad KoHBeHLus1 SIB/IsIeTCS
OIHUM M3 MEePBbIX MEXIYHAPOJHBIX aKTOB B 00/IaCTU OXpaHbl aBTOPCKUX U
CMEXKHBIX IIpaB, oQuilMaabHble OPUTMHAJBI KOTOPBIX COMEpsKalM TEeKCT Ha
PYCCKOM $I3bIKe€  HapsiAy C aHIJIUMIACKUMM, MCIIAHCKMM M (GpaHIy3CKUM

SA3bIKAMMU.

*URL:  http://base.consultant.ru/cons/cgi/online.cgi?req=doc;base=LAW;n=5036  (mata ob6paleHus:
20.03.2014).
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He meHee BasKHbIM MCTOYHMKOM B 007aCTM OXpaHbl CMEXHBIX IIPaB
ssieTcss KoOHBeHIMS O pacrpoCTpaHeHUM HeCYIIMX MPOorpaMMbl CUTHAJIOB,
nepenaBaeMbix uepe3 crnyTHuKM (Bproccenb, 21 mas 1974 r.)®, OCHOBHOJI
LleJibl0  KOTOPO#  SBJSeTCS  3aluTa OT  HeCAHKIMOHMPOBAHHOTO
pacrpocTpaHeHMsT HeCYIIUX MPOrpaMMbl CUTHAJIOB 0e3 COOTBETCTBYIOIIETO
paspernieHusi. IIOCKOJMBKY 3TOT aKT IIpeAcTaBsieT cob0it 0coOblii BUI
MeKIYHApOOHOTO COIJIallleHMsl, KOTOPbI/i He XapakTepeH sl cdepbl
aBTOPCKOTO M CMEXHBIX MpaB, JOCTAaTOYHO CKa3aTh JMIIb O TOM, YTO OHa
HallpaB/ieHa Ha obeclleueHMe OXpaHbl MHTEPEeCcOB IPOM3BOAUTEIEN
dboHOrpaMMm 1 Apyrux objamaTesneil aBTOPCKUX M CMEKHBIX ITpaB B YCIOBUSIX
pa3sBUTUS CPEACTB CIIYTHUKOBO CBSI3N.

Ellle OgHMM MCTOYHMKOM MEKIYHApPOOHON OXpaHbl CMEXHBIX IMpaB
sBisiercst CoraiieHre O COTPYIOHMUYECTBe B 00JIaCTM OXpaHbl aBTOPCKOTO
mpaBa M cMeXHbIX mpaB (MockBa, 24 ceHTsO6pst 1993 r.)’, 3aK/II0OYeHHOE B
pamkax CHI, yyacTHMKamMu KOTOPOro SIBJSIIOTCS 12 rocymapCTB, BKIIKOYast
Poccuiickyro @enepanmio.

OTOo corjaileHue BechbMa HebOJbIlIOe IO 00beMy M HampaBjeHO Ha
BBITIOJIHEHME TocymapcTtBamu — ydacTHMKamMyu CHI' mexxpgyHapOoOHBIX
00s513aTe/IbCTB B MHTEJIJIEKTYya/JIbHOM cdepe. B ¢BSI3M ¢ 3TMM TrocyaapcTBa
00s13yI0TCSI pas3paboTaTb ¥ TNPUHSITh 3aKOHOMPOEKThI, KOTOpbie Obl
MOJTHOCTbIO COOTBETCTBOBAIM MEKIYHAPOAHBIM akTaM B 00J1aCTM OXpaHbI
aBTOPCKMX M CMEXHBIX IIpaB, CO3[aTh HallMOHAJIbHbIe aBTOPCKO-IIPaBOBbIE
OopraHmu3aluu U peunTb BOIPoc 00 n3bexkaHMy ABOMHOIO HaJIOr000/105KeHMS

dBTOPCKOI'O M MHOI'O BO3HAI'DaAXIEeHWs.

¢ URL: http://www.wipo.int/treaties/ru/ip/brussels/brussels.html (gata o6pamenns: 20.03.2014).
TURL:  http://base.consultant.ru/cons/cgi/online.cgi?req=doc;base=LAW;n=5865 (mata  oOpalleHus:
20.03.2014).
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CrnenyeT OTMETUTb, UTO CyLIECTBYeT CIIeli/ajibHasi OpraHu3auys B
00/lacTM OXpaHbl MHTE/JIEKTYaJbHOW COOCTBEHHOCTM — BcemupHasi
OpraHmM3alusl MHTe/JIeKTyalbHOl cobcTBeHHOCTM (BOMC)®. OHa sBisercs
crienMaan3upoBaHHbIM yupexgeHem OOH u HacumuThiBaeT 186 rocygapcTs,
T.e. bosee 90 % crpan mupa. CCCP cran uwienom BOMC B 1968 1. un
Poccuiickas @enepaiivsi MpOAO/DKWIA YIEHCTBO B 3TOM MEXIYHApPOALHOM
opraHmsanumn’.

KoHBeH11 S, yupexxgaroiasi BcemupHyto OpraHmu3aluio
MHTeJIEKTyaIbHOV co6cTBeHHOCTH (CTOKrOoabM, 14 nions 1967 r.)!° umeet B
OCHOBHOM OpraHM3allMOHHBIII XapakTep, Oojiee 3HauuTeleH B 006jacTu
oxpaHbl (QoHorpaMm sBngercsi Jorosop BOMC 1o MCIOJMHEHUSIM U
¢donorpammam (PKenesa, 20 mekabps 1996 r.)!l. IloHsaTHe «IIpOM3BOAMUTEb
dboHOrpaMMbI», KOTOPOE daeTcsl B cTaTbe 2 JaHHOro JloroBopa OT/aM4YaeTCs
OT 3aKpeIuIeHHOro B PumMcKoOil KOHBEHLMM; Telepb <«IIPOU3BOAUTEID
dboHOorpaMMbI» O3HauaeT (Gu3nyecKoe WM IOpUAMUYEcKoe JUII0, KOTOpoe
b6eper Ha cebs MHULMATUBY M HECET OTBETCTBEHHOCTb 3a MEPBYIO 3aIllCh
3BYKOB MCIIOJHEHMS WIM JIPYTUX 3BYKOB, JMOO OTOOpaskeHM 3BYKOB. Ilop
«(oHOTrpaMMOJi» >XKe MOHMMAaeTCsl 3alMCh 3BYKOB MCIIOJIHEHUS WU OPYIUX
3BYKOB, JMOO OTOOpakeHMsI 3BYKOB, KpoMe 3BYKOB B ¢opme 3arucu,
BK/IIOUEHHOJ B KMHeMarorpaguyeckoe WIM MHOe ayAuOBU3yaJbHOE
rpousBeneHue. Ha oCHOBe 3TOro MOXXHO CHeJiaTb BbIBOJ, O TOM, YTO AaHHbIE
orpejeieHUsI SIBJISIIOTCS 00Jiee eMKUMM U MPUOIMKEHHBIMM K COBPEMEHHbBIM

peanusM.

8 OpuumanbHblil  caiiT BceMMpHOIT  OpraHmM3alMy MHTe/IEeKTyaabHOlM  cobecrBenHoct // URL:
http://www.wipo.int (maTa obpamienns: 20.03.2014).

 Bupiokos I1. H. MeskmyHapomHoe IpaBo: yue6HMK a1 By30B. M.: I0paiit, 2013. I'taBa 14.

0 URL: http://www.wipo.int/treaties/ru/convention/trtdocs_ wo029.html (maTta o6pamiennsi: 20.03.2014).
URL: http://www.wipo.int/treaties/ru/ip/wppt/wppt.html (maTa o6pamenns: 20.03.2014).
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JToroBOp 3aKpeIuisieT IOBOJIbHO OOIIMpHBIE IIpaBa IPOM3BOIAUTEIIEN
doHOrpaMM, B UYACTHOCTM TIIpaBO Ha MpsSIMOe WIM KOCBEHHOE
BOCIIpOM3BeAeHMe cBOUX (DOHOTpaMM JII0ObIM 06pa3oM U B J060ii hopme,
IIpaBO Ha JIOBeJleHME IO BCEOOIIEero CBeIeHMs OPUTMHAIa U SK3EeMIUISIPOB
cBOMX (PoHOrpamMM ITOCPEeACTBOM MPOAAKM WM MHOM Iepemauy IIpaBa
COOCTBEHHOCTM, IIpaBO Ha KOMMEpUYECKMII IIpoOKaT, IIpaBO CHelaTh
(hoHOTpaMMy IOCTYITHOM, a TaKKe JOBOJIbHO IETaJbHO perjiaMeHTUPOBAHO
IIpaBO IMpPOM3BOAMTeNeli (OHOrpaMM Ha BO3HArpakiaeHue 3a 3(pUpHOe
BelllaHye ¥ COO0IIeHMe [IJIT BCeOOIero cBeeHus.

CBOeoOpa3sHbIM HOBIIECTBOM SIBJISIETCS M YBeJIMYEHME IOITYCTUMOTO
CpoKa OXpaHbl IIpaB IpousBomuTeseir poHorpamMMm — 50 jeT Iocjae roja
onyb6MKoBaHMsT GOHOTpaMMbl yin 50 jieT mocsie roga 3anucy GOHOrPaMMBbI
B TOM CjIy4yae, ecJii OHa He Oblyia OIy0/JMKOBaHa B TeueHue 50 jeT rocie ee
3aICH.

Kpome TOro, mOroBop 3HAUMTEJIbHOE BHMMAaHME YAEIUI IIpodsieMe
TeXHUYECKOTro obecreyeHus IpaB, II09TOMY TOCYAApCTBa  JOJIKHBI
IIPeIyCMOTPETh COOTBETCTBYIOIIYIO IIPABOBYIO OXpaHy U 3(GdeKTUBHbIE
cpencTBa IIPaBOBOM 3aIlUThI OT 00XOHa CYIIECTBYIOUIMX TEXHUYECKUX
CPenCcTB, WCIOJb3YEMBIX IPOU3BOAMUTENIMM (QOHOTpaMM B CBSI3U C
OCYIIECTBJIEHMEM CBOMX IIpaB 110 JIOroBOpPY M OrpaHMUYMBAIOIIMX AEICTBUS B
OTHOIIeHUM MuX (OHOrpaMM, KOTOpbIe He paspelieHbl MPOU3BOAUTEIIMU
(hOHOTpaMM WJIM He TOMYCKAIOTCS 3aKOHOM.

[Ipy BceM MHOroobpasmy MeKIYHAPOIHBIX aKTOB B 00JIaCTM OXPaHbI
IpaB Ipou3BoauTeNel i (GoHOrpaMM, CJIeAyeT OTMETUTb, UYTO OHM JIMIIb

rapaHTUpPYIOT TOT MMHUMYM, KOTOprIZ OJOJDKEeH ITpenoCTaBJ/IATbCA KaKIbIM
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rocynapCtBsoM, OA4HAKO BOIIPOCHI 3allIMThlI HAPYIIE€HHBIX IIPAB PETYJIMPYIOTCA

BHYTPE€HHMM 3dKOHOOATEJIbCTBOM OTAEJIbHBIX CTPpAH.
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IIEHTP EBPOIIEVICKOI'O I MESKIIVHAPO/THOT'O ITPABA BI'Y

B mae 2014 roma B BOpOHEeXCKOM rocyHuBepcuTeTe co3paH LleHTp
€BPOIIeICKOro ¥ MeXIYHapOAHOTO IIpaBa.

3amaun IlenTpa: a) peanmmsanusa npoekra TEMPUS InterEULawEast”;
0) ocyliecTBAeHMe IPYTUX IIPOEKTOB; B) ITOBBIIIEHME OCBEIOMIEHHOCTU O
HOpMax eBPOIIeiCKOro ¥ MeXIyHapOOHOro IpaBa; I') uccjeqoBaHue IpaBa
MHOCTPAHHbBIX rOCyAapCTB; O) MOAAEpPKKAa POCCUICKUX YUYEHBIX B M3yUYeHUU
MEXIYHapOOHOTO, €BPOIIeICKOr0 M MHOCTPAHHOrO IIpaBa; €) pasBUTHUE
OUCTAHIIMOHHOTO 00pa3oBaHMSI M 3JEKTPOHHBIX  00pa30BaTeIbHBIX
TexXHoJiorui1 B BI'Y.

LleHTp COneNCTBYeT CTyAeHTaM, MarucrpaM, acliMpaHTaM U MOJIOIbIM
MUCCIenoBaTe/siM B OCYIIECTBJIIEHMM TPOEKTOB MO MEeXAYHApOOHOMY WU
eBpOIIeiiCKOMY IIpaBy, CPaBHUTEIbHOMY ITpaBOBeIEHMIO, IIPaBY 3apyOesKHBIX
roCyZapcCTB.

[leHTp OKa3bIBaeT CJeAyIolye YCJIyru: KOHCYJIbTUPOBAHME U HAYUYHOE
PYKOBOJICTBO, IPeIOCTaB/JIeHMe MOCTYyIa K 3apyOesKHbIM KaTajoraM CTaTeii,
MHIOEKCAaM LUTUPOBAHMSI M CIPAaBOYHO-IIPABOBBIM CUCTE€MAaM, [OMOIb B
MOMCKe HeOoOXONMMOJ JUTEepaTypbl, METOMOJOrMueckas IIOMOIlb. LIeHTp
TaKkKe MpeIoCTaB/sIeT MOMOIb B IyOJMKaIUMM pe3ybTaTOB MCCAeIOBaHMIA,
MUCIIONb3YySl [MJISI 3TOTO0 KaK pecypchl opuamveckoro ¢axkynabrera BIY,
BK/II0UAsl BBIXOAsAIIMeE pa3 B KBapTaa «MeKIyHapOaHO-IIpaBOBble UTEHUS»,
TaK U MHbIe pOCCUIICKME U 3apyOeskHbIe U3TaHMUS.

BaykHOI1 COCTaBJISIIONIEN eSITeIbHOCTU 1LieHTpa SBJISIIOTCS [IPOrpaMMbl
MarmcTpaTtyphbl «busHec 1 mpaBo», «<EBporeiickoe 1 MexXIyHapOoIHOe ITPaBo»

C BbIJIayeil IBOMHbBIX JUIIJIOMOB. B HacTos11ee BpeMs TaKue ,U,OI‘OBOpéHHOCTI/I
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CYIIeCTBYIOT ¢ YHUBepcuteramu CiioBeHnn, XopBaTuun. BegyTcs reperoBopsbl
0 3aK/IIOUYeHMM COOTBETCTBYIOUIMX Corjamennin ¢ Bysamu CioBakumu,
@®panunun, Yexnn, llBerinapun. B pamkax peanmsanuu mporpaMm IBOHBIX
nuIioMoB B BI'Y mpuB/ieKaioTcsl 3apyoeskHbIe JIEKTOPBI.

B lleHTpe IMpOBOOATCS METOLOJIOTMYECKMEe CeMMHApbl II0 OCHOBaM
MeXIUCIUIIMHAPHBIX MCC/IeAOBaHMii, cOOpYy M aHaAM3y SMIIMPUYECKUX
IaHHBIX B c(pepe MpaBOIIPUMeEHEHNS.

BakHBIM HarmpaBJieHMEM [esSTeJbHOCTHU SBJSEeTCS KOHCYJIbTUPOBaHMeE,
a Takke comelicTBMe B 0(pOpMIeHUM aKaJleMUIeCKUX CTaKMPOBOK.

[leHTp eBpOMENCKOr0 ¥ MEXAYHApPOAHOTO IIpaBa pAaCIIOJIOKEH B
Kopryce iopuanueckoro dakyabreta BI'Y (Kopmyc N2 9 BI'Y, miomanb
JlenuuHa, 10a), ka6. 717 (kadenpa MeXXIYHApOIHOIO M €BPOIIeiiCKOro IpaBa).

Ten. (473)-255-84-92. Caiit: www.intlawvsu.ru.
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NHCTPYKI A OJIs1 ABTOPOB

HayuHble cTaTbM IIPUHMMAIOTCS [JIs1 OIyOJMKOBaHMS Ha Kadempe
MeXIYHApOLHOro U eBpomneickoro npasa BI'Y (OTBeTCTBeHHbIN pegakTop —
npodeccop, A.0.H., [I. H. BupokoB mjim OTBETCTBEHHbINI CEKpeTapb —
OOLeHT, K. 10. H., [I. B. T'anymiko). Takke cTaTby MOXHO HAMpaBUTb II0
azgpecy: intlaw-vsu@yandex.ru.

B 11€JI0M K CTaTbhsIM MPeAbIBISIOTCS Cleaylolye Tpe6oBaHMS

1. TekCT cTaThy AOJIKEH OBITh ITPeOCTaB/ieH B 3JIEKTPOHHOM BHJle, Ha
JM1000M HOCUTesle MM TI0 3JIeKTPOHHOI mouTe. Ha3BaHue @aiiia JOMKHO
comepxaTb @.1.0. aBTOpa 1 Ha3BaHMe MpeCcTaBasIeMoit paboThl (Hampumep:
MBanoB U. U.-EBpomneiicknii Coio3.doc).

2. CBeneHus 00 aBTOpe (COaBTOpax) MPUBOASTCS C TOJHBIM YKa3aHUeM
ero (ux) gmaHHbiX (P.M.O., yuyéHOe 3BaHMe, Yyuy€Has CTelleHb, MeCTO
paboThl/yuéonl). TeKCT MO/KeH TakkKe COolepykaTb aHHOTAI[MIO K CTaTbe U
KJIloueBble cjioBa. AHHOTAIMS K CTaTbe He [OJ/DKHA ObITh MeHbIne 500
3HAKOB.

3. HazBaHus cTaThM, aHHOTALIMYU K CTaThe, KIOYEBbIX CJIOB U CBeIeHU
00 aBTOpe AO/DKHBI OBITh IMepeBeeHbl Ha aHTJIUIACKNUI I3bIK. HacTosTe/IbHO
MIPOCKM Bac yAeIUTb 0C000e BHUMAaHME 3TOMY ITYHKTY.

4. Jinsi opraHmu3anuy o6paTHOM CBSI3M Mbl IIPOCUM YKasaThb B TEKCTe
CTaTby KOOPAMHATHI aBTOpa (e-mail, Homep TenedoHa).

5. Tekct mpepctapisieTcsi B Gopmarte daitna ¢ pacuiupenuem .doc,
mpudTom Times New Roman 14 kerjisg ¢ MHTepBasioM 1,5; Bce MoJIst HA JIUCTeE
OO/DKHBI COCTaBJISITh 10 2 CaHTUMeTpa; CHOCKM odopmisitorcsi 10-m
mpudTOM.
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6. CHOCKM YKa3bIBAlOTCS BHU3Y KaXKAOM CTpaHUIbl. CHOCKM IOJIKHBI
ObITb OQOpPMJIEHBI C COOJIIO[EHMEM YCTaHOBJIEHHBIX OMOIMOTrpaduUIecKmux

IIpaBuJI.
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MEXIOYHAPOIHO-ITPABOBBIE UTEHUA

Brimmyck 12
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