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Boeoenue:cmambJl nocrmUfeHa paccMompeHuiO 6onpoco6, C6J13QHHblX c co6epzueHueM 
dO!lJ/CHUKOM 6 npedd6epuu c6oezo 6aHKpomcm6a cde!IKU u ocnapu6aeMou KQK npu'IUHU6Uleu 
6pe() 6 pesy!lbmame OKQ3QIJWI npedno'lmeHWI odHoMy us KpeiJumopo6. Oco6oe 6HUMaHue yiJe­
!leHo QHQJIU3Y cyiJe6Ho-ap6umpQJ/CHOU npaKmUKU. l.(en.b:npoaHQJIU3Up06Qmb OCH08QHWI U 06-
UfUU nopRdOK ocnapueaHWI cde!IOK c npedno'lmeHUe.M, Kpumepuu, no360!IJl10UfUe cyda.M cde­
!lamb 6bl60d o iJo6poco6ecmHocmu UJIU Hedo6poco6ecmHocmu mpembezo J!Utfa npu co6epzue­
HUU cde.nKu c do!IJICHUKOM. MemoiJbl: ucno!lb306aHbl aHQ!lumuwcKuil u cucme.MHblU Memodbz, 
cpa6Hume.nbHO-npa6o6ou, mexHUKO-IOpudu'lecKuu. Pesy!lbmambl: o6patqaemcJl 61/UMaHue 11a 
11eo6xoiJwwocmb 6o!lee 'lemKozo onpede!leHWl noHRmWl «npednottmume!lbHOe ydo6Jlem6ope­
HUe». YKa3bl6aemcJl 11a mo, ttmo 6 ifJedepQ!lbHOM saKoHe «0 HecocmoRme!lbHOcmu (6aHKpom­
cm6e) » da1111oe no11J1mue He ymottHeHo, 'lmo npu6odum K ca.Mou zuupoKou ezo mpaKm06Ke. j{JIJl 
npus11aHW1 Hedeucm6ume!lbHOU cdenKu c npedno'lmeHueM Heo6xoiJwwo HQJIU'IUe !ll06ozo us yc­
!I06UU, yKasaHHblX 6 em. 61.3 3aKoHa. IlocKO!lbKY daHHblU nepetteHb Jl6lZJlemcJl omKpbzmblM, 
npednottmeHtte MOJ/Cem wwemb Mecmo u 6 UHblX c!ly'laJIX, KpoMe codepJ/CaU-IUXCJl 6 3mOM ne­
pettHe. Ha ocHoee af/QJIU3a nocmaHo6JleHuu IlneHyMa BAC PifJ cde!lafl 6bl60d o moM, 'lmo npu­
Mepbz pasMCHef/uu, npednucbl6QIOUfUe cyda.M 6ecmu ce6Jl 6 npotfecce aKmU6HO, c omxodoM om 
fiQ'IQ!l ducno3umueflocmu cydonpouseodcm6a 6 tfe!IJ!X ycmmto6JleHWI o6oeKmU6HOU ucmUflbl, 
6cmpe'laiOmcJl docmamo'IHO 'lacmo. TaKJ/Ce omMe'laemcR, 'lmo co6epzueHue CdeJIOK 6 npotfecce 
06bl'lf/Oti X03JlUCm6e1/I-WU deRmenbHOClnU dO!lJ/CHUKQ He UCKJIIO'IQem 603MOJ/CfiOCmU npU3HQHUJl 
ux Nedeticm6ume!lbHblMU ua OCfi06aHuu nyHKma 2 cmambu 61.2 3aKOHa o 6aHKpomcm6e (KaK 
cde!lKy, coeepzueHHYIO donJ/CHUIWM 6 tfe!lJ!X npu'luHef/Wl 6peda UM)'Ufecm6eHHblM npa6a.M Kpe­
dumopo6). BblBOObl:saKoHodame!lb npu 6bzpa6omKe HOpM o6 ocnapu6aHuu cde!IOK do!lJ/CfiUKa 6 
tfenJ!X saUfUmbz npa6 u uHmepeco6 pasnu'IHblX y'lacmHUK06 omf/oUleHuu 6aHKpomcm6a ucnonb-
306Q!l docmamo'IHO C!IOJ/CHYJO npaB06)'10 KOHcmpyKtfUIO, nbzmaJICb npu ::JmoM Hau6o!lee onmu­
MQ!lbHblM o6pasoM co'lemamb o6oeKmU6Hbze u cy6oeKmU6Hbze ocHo6aHWI Hedeucm6umeJibHO­
cmu cdeJIOK. 

Kn!O'!eBbie CJIOBa: 6aHKpOTCTBO; HeCOCTOJITeJJbHOCTh; ocnapHBaHHe C,lleJIOK JlOJ!lKHHKa., He,lleHCTBHTeJlbHbie C,lleJIKH, 

C,lleJJKH C npe,llnO'ITeHHeM, OCBe,llOMJJeHHOCTb 0 IIpH3HaKaX Hennare)!(eCnOC06HOCTH HJ1H HCJlOCTaTO'IHOCTH HM)'IlleCTBa JlO.IDKHHKa, 

HCKOBaJI JlaBHOCTb 

Bse,.euue 
B ct>e.n.epanbHOM 3aKoHe «0 HecoCTORTeJib· 

HOCTH (6aHKpOTCTBe)» (9] (.n.anee - 3aKOH 0 6aH­

KpOTCTBe) B rJiaBe III.l cpe.n.u 6oJII>woro KOJIHqe­

CTBa OCHOBaHHH ocrrapHBaHH.SJ. C,ll.eJIOK ,li.OJI)I(HHKa 

co.u.ep)I(HTC.SJ. rrpe.n.ycMOTpeHa B03MO)I(HOCTh ocna-

pHBaHIDI IIO)J,03pHTeJibHblX C,ll.eJIOK. 

TaKoe ocHoBaHHe nonyquno neranhHOe 3a­

KperrneHHe B CT. 103 3aKOHa 0 6aHKpOTCTBe ,li.O 

BczyrrneHIDI B cuny <De.n.epaJII>Horo 3aKoHa Pet> OT 

28 anpen.SJ. 2009 r. «0 BHecemm H3MeHeHHif B OT· 
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.n.eni>HLie 3aKOHO.D.aTeJII>HI>Ie aKTI>I PoccuiicKoif ct>e­

.n.epal..(HH» [5]. B IOpH.D.HqecKoif JIHTepaType B l..(eH­

Tpe BHHMaHIDI l..(HBHJIHCTOB OKa3aJIOCb llOHHTHe 

«npe.n.noqTHTeJII>HOe y.u.oBJieTBopeHHe». KaK H3-

BeCTHO, 3aKOH 0 6aHKpOTCTBe He KOHKpeTH3HpOBaJI 

CO,ll.ep)l(aHHe ,ll.aHHOfO IIOHHTIDI, qTQ IIpHBO,li.HJIO K 

ero II1HpoKoMy TOJIKOBaHHIO. K npHMepy, ecJIH 

,li.OJI)I(HHK He HCllOJIHHJI 06.SJ.3aTeJibCTBa nepe,ll. He­

CKOJlbKHMH Kpe,ll,HTOpaMH, a cpOK HCllOJIHeHIDI Ta­

KHX 06.SJ.3aTeJII>CTB y)l(e HacryiiHJI, TO rrepBOO'le· 

pe,ll,HOe HCllOJIHeHHe B OTHOWeHHH JII06oro H3 Kpe­

,li.HTOpOB MO)I(eT 6biTb Ol..(eHeHO KaK rrpe,ll,nOqTH· 

TeJII>HOe y.u.oBJieTBopeHHe. B cy.u.e6Ho-ap6HTpa)l(-



PaccMompeHue iJeJI o6 ocnapueaHuu ciJeJIOK c npeiJnottmeHueM: eonpocbz meopuu u npaKmUKU 

HOH rrpaKTHKe cy.n;DI He pa3 oQeHHBaJIH rrpeHMyll(e­

cTBeHHoe BI>monHemre Tpe6osaHnii o.n;Horo H3 

Kpep,HTopos B yll(ep6 .n;pyrHM KaK rrpe.n;rroqnneJll>­

HOe YAOBJieTBopeHHe [21; 22]. 
VhBeCTHO, qTO, B COOTBeTCTBHH CO CT. 61.3 

3aKOHa 0 6aHKpOTCTBe, C.l(eJIKa MO)I(eT 6I>ITb IIpH-

3HaHa ap6HTpa)I(Hb!M cy.n;oM He,n;eHCTBHTeJII>HOH, 

eCJIH TaKa.ll CP,eJIKa 3aKmoqeHa .D;OJI)I(HHKOM B OT­

HOilleHHH OP,HOfO H3 ero KpeP,HTOpOB HJIH HHb~ 

JIHI( H MO)I(eT IIpHBeCTH K OKa3aHHIO rrpe.D;IIOqTeHIDI 

OAHOMY H3 Kpe,n;HTopos nepe.n; .n;pyrHMH Kpe.n;HTO­

paMH B npoQecce YAOBJieTBOpeHIDI Tpe6oBaHHH ( 4, 
c. 12]. 

O.n;HaKo AJI.II rrpH3HaHIDI yKaJaHHOH c.nenKH 

HeP,eHCTBHTeJibHOH Tpe6yeTC.II HaJIHqne OAHOfO H3 

CJie.n;yiOJ.l(HX ycJIOBHH: 

- c.n;eJIKa HMeeT csoeii QeJIMO o6ecrreqeHne 

HCIIOJIHeHIDI 06.113aTeJlbCTBa .D;OJI)I(HHKa HJIH HHOfO 

JIHQa rrepep, OT.l(eJll>Hb!M Kpe,n;HTOpOM, KOTOpoe 

B03HHKJIO .n;o coseprneHIDI ocnapnsaeMoii c.n;eJIKn; 

- c.n;eJIKa y)l(e npHBena HJIH cnoco6Ha npn­

BeCTH K H3MeHeHHIO nop.~~.n;Ka oqepe,n;HOCTH y.n;os­

JieTBopeHH.II TPe6osaHHH Kpe.n;HTopa no o6.113aTeJ1b­

CTBaM, KOTOpble XpOHOJIOrHqecKH B03HHKJIH .D;O 

coseprneHH.II cp,eJIKH; 

- c.n;eJIKa npnsena HJIH cnoco6Ha npHBeCTH 

K yp,osneTsopeHHIO Tpe6oBaHHH, cpoK HCIIOJIHeHH.II 

KOTOpb~ ell(e He HaCTyrrHJI, orrpe.n;eneHHI>IX Kpe.n;H­

Topos IIpH HaJIHqHH 06.83aTeJibCTB, He HCIIOJIHeH­

Hb~ B Hap,Jie)l(aiiJ.HX CpOK B OTHOIIIeHHH p,pyrHX 

Kpe.n;HTopos; 

- c.nenKa rrpnsena K TOMy, 'ITO onpe.neneH­

HOMY Kpe.n;nTopy OKaJaHo HJIH MO)I(eT 6I>ITI> oKaJa­

HO npep,TIOqTeHHe B OTHOIIIeHHH YAOBJieTBOpeHH.II 

ero TPe6osaHHH, KOTOpDie cyiiJ.eCTBOBaJIH .n;o co­

seprneHH.II ocrrapnsaeMoii cp,enKH, qeM 3TO 6I>mo 

6bl OKa3aHO B cnyqae paC'IeTOB C Kpe.D;HTOpaMH B 

nopMKe TOH oqepe.nHoCTH, KOTOpa.!I yCTaHOBJieHa 

JaKoHop,aTeJll>CTBOM PoccniicKoii <I>e.n;epaunn o 

HeCOCTO.IITeJlbHOCTH (6aHKpOTCTBe ). 

C yqeToM Toro, qTO npep,cTasJieHHI>IH rrepe­

qeHI> HBJI.8eTC.II OTKpbiTbiM, rrpep,rro~eHHe MO)I(eT 

HMeTb MecTO H B .n;pyrHX CJIY'Ia.IIX, He YKa3aHHbiX B 

rrepeqHe. 

HarrpHMep, s coOTBeTCTBHH c a63. 4 n. 1 
CT. 61.3 3aKOHa 0 6aHKpOTCTBe, OKa3aHHe npe,n;­

IIO~eHIDI HMeeT MecTO H B CJiyqae, KOr,n;a COBep­

ruaeTC.II c.nenKa, KOTOpa.!I y)l(e rrpnsena HJIH TOJlbKO 

MO)I(eT npHBeCTH K YAOBJieTBOpeHHIO Tpe60BaHIDI, 

cpoK ncrroJIHeHH.II KOToporo K MOMeHTy cosepme­

HH.8 cp,eJIKH He HacryiiHJI, O.AHaKO HMe!OTC.II npo­

cpoqeHHble o6a3aTeJihCTBa rrepe.n HHI>IMH Kpe.n;HTo­

paMH. 

IJpH 3TOM Ba)I(HO HMeTb B BH,n;y, qTO HeHa­

CTynJieHHe cpoKa ncnonHeHIDI o6a3aTeJ1bCTBa rre­

pe.n O.n;HHM Kpe,n;HTOpOM, a paBHO H HaCTyrrJieHHe 

cpoKa HCIIOJIHeHHH 06.113aTeJibCTB rrepep, HHb!MH 

Kpe.n;HTOpaMH He MOfYT paccMaTpHBaTbC.8 B Kaqe­

CTBe o6a3aTeJ1bHb~ ycJIOBHH, BJieKyiiJ.HX IIpH3Ha-
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HHe C.D;eJIKH He,n;eHCTBHTeJlbHOH, B COOTBeTCTBHH CO 

CT. 6}.3 3aKOHa 0 6aHKpOTCTBe. 

B CHJIY .n;aHHOfO 06CT011TeJibCTBa Ha OCHOBa­

HHH BDIIIIeiipHBe,n:eHHOH HOpMDI c,n;eJIKa MO)I(eT 

6biTb npH3HaHa He,n:eHCTBHTeJlbHOH B OTHOIIIeHHH 

Tpe60BaHIDI, CpOK HCIIOJIHeHIDI KOTOporo HaCTyiiHJI 

Tor.n;a, Kor.n;a HMeiOTca Hey.n;osneTBopeHHLie Tpe-

6osaHH.II, CpOK HCIIOJIHeHH.II ITO KOTOpbiM He HaCTy­

IIHJI, HO TOJlbKO IIpH ycnOBHH, tiTO Kpe.AHTOp, B 

IIOJ1b3Y KOToporo ocyil(eCTBJieHO HCIIOJIHeHHe, 3a­

BeP,OMO 3Ha.JI HJIH .AOJI)I(eH 6biJI 3HaTb, ~0 TaKoe 

HCIIOJIHeHHe cnoco6Ho c.n;enan, B rrocne.n;YJOIIJ.eM 

HeB03MO)I(HbiM HCIIOJIHeHHe .D;OJI)I(HHKOM CBOHX 

06.113aTeJibCTB rrepe,n; ,n;pyrHMH Kpe.n;HTOpaMH (II. 10 
IIOCTaHOBJieHH.8 IJneHYMa OT 23 ,n;eKa6pa 2010 r. 

N2 63 «0 HeKOTOpb~ sorrpocax, csaJaHHb~ c rrpH­

MeHeHHeM rnasbi III.l <I>e.n;epa1IbHoro 3aKOHa 

"0 HeCOCTO.li.TeJibHOCTH (6aHKpOTCTBe)"» (7]). 
fipH 3TOM 6peM.8 .D;OKa3biBaHH.II TOfO <t>aKTa, 

~o c.n:enKa crroco6Ha npHBeCTH K OKaJaHHIO npe.n:­

IIO'ITeHH.II, ne)I(HT Ha JIHQe, KOTopoe ocnapHBaeT 

c.nenKy. 

TaK, OTKaJhiBaa B y.n;osneTBopeHHH JaHBne­

HIDI 0 IIpH3HaH,HH c,n;enOK HeP,eHCTBHTeJlbHbiMH H 

IIpHMeHeHHH IIOCJie.D;CTBHH HX He,n;eHCTBHTeJibHO­

CTH, ap6HTpa)I(HbiH cy,n; nepBOH HHCTaHQHH HCXO­

AHJI H3 TOfO, qTO: rroraiiieHHe 3ap,OJI)I(eHHOCTH ITO 

Kpe.n;HTHI>IM .n;orosopaM ocyrueCTsneHo MeHee qeM 

3a OP,HH MeC.8l( .D;O Ha3HaqeHIDI BpeMeHHOH ap,MH­

HliCTpaQHH; Kpe.D;HTOp .IIBJI.liJIC.8 Kpe.D;HTOpOM 6aHKa 

ITO P,OfOBOpy 6aHKOBCKOfO C'leTa B pa3Mepe OCTaT­

Ka ITO 3TOMY C'leTy;Ja.!IBHTeneM He .D;OKa3aH <t>aKT 

OKa3aHIDI npe.n:noqTeHIDI Kpe,n;HTOpy rrepe.n; .n;pyrH­

MH Kpe.n;HTOpaMH; .D;OKa3aTeJlbCTBa, IIOP,TBep­

)l(,l(a!Oil(He, qTO Kpe,n;HTOp, IIOJIY'IHBIIIHH y,n;OBJie­

TBOpeHHe, 3Ha.JI JIH60 ,l(OJI)I(eH 6biJI 3HaTb 0 TOM, 

'ITO rronyqaeMOe HM HCIIOJIHeHHe MO)I(eT c,n:enaTb B 

IIOCJie.D;YJOlii,eM HeB03MO)I(HbiM HCIIOJIHeHHe P,OJI)I(­

HHKOM o6a3aTeJibCTB rrepep, ,n;pyrHMH Kpe,n;HTOpa­

MH, CpOK HCIIOJIHeHIDI 06.113aTeJ1bCTB rrepe,n; KOTO· 

pi>IMH Ha .nary cosepiiieHH.II crropHI>~ CAeJIOK He 

Hacryrrnn, He npe.n;CTasneHI>r [10]. 
IlneHYM BI>Iclllero Ap6HTpa)I(Horo cy.n;a P<I> 

P,OIIOJIHHTeJll>HO pa31>.li.CHHJI B II. 11 IIOCTaHOBJieHIDI 

OT 23 p,eKa6pa 2010 r. N2 63 cne.n;yiOIIJ.ee: B TOM 

cnyqae ecJIH c.n;eJIKa, HMeiOII(a.ll npH3HaKH rrpe.n:­

IIOqTeHIDI, coseprneHa rrocne rrpHH1ITIDI cy.n;oM Ja­

HBneHH.ll 0 IIpH3HaHHH P,OJI)I(HHKa 6aHKpOTOM JIH60 

B TeqeHHe MeC.IIQa P,O IIpHH11TH.8 cy,n;OM 3a.IIBJieHIDI 0 

IIpH3HaHHH P,OJI)I(HHKa 6aHKpOTOM, TO P,OCTaTO'ffi 

06CT011TeJibCTB, rrepe'IHCJieHHb~ B II. 1 CT. 6. -
.l(JI.8 IIpH3HaHIDI ee He.n;eHCTBHTeJ!bHOH. IJpn 

o6CTo11TeJ1bCTB, YKa3aHHb~ B n. 3 YKaJaHH 
TbH, He Tpe6yeTC.8 (B TOM 'fHCJie He.n;o6,1V'>·~-., 

HOCTL KOHTPareHTa). 

TaKHM o6pa30M, qeM 6oJ1bme 

rrpornrro c MOMeHTa cosepmeHIDI 

6onLIIIe o6CToaTeJ1bCTB ocnap!IB2.< -

.D;OJI)I(HO P,OKa3aTb. 



,l.(JU1 c.n;enoK c rrpe.n;rro'ITeHHeM TaiOKe yCTa­

HosneH rrepHo,n;, B Te'leHHe KOToporo ,n;aHHaH c.n;en­

Ka MO)I(eT 6hiTh IIpH3HaHa He.n;eHCTBHTeJlhHOii. 

IlpH3HaHHe c,n;enKH He,n;eHCTBHTeJihHOH ITO 

paccMaTPHBaeMOMY OCHOBaHHIO HMeeT orrpe,n;e­

neHHhle speMeHHhle oco6eHHOCTH. TaK, oHa .n;on)I(­

Ha 6hrrh cosepmeHa rrocne rrpHHHTHH ap6HTPa)I(­

HhUM cy,n;oM 3aHBJieHHH 0 IIpH3HaHHH )J;OJI)I(HHKa 

6aHKpOTOM HJIH B Te'leHHe O)J;HOfO Mec.liU:a )J;O IIpH· 

HHTHH ap6HTpa)I(HhlM cy,n;oM TaKoro 3aHBJieHHH. B 
TO )l(e BpeMH 3aKOH 0 6aHKpOTCTBe )J;OilOJIHHTeJihHO 

rroHcHHer, 'lTO YKaJaHHhrif cpoK, rrpe,li;IlleCTByK>ru:HH 

coseprneHHIO c,n;eJIKH, MO)I(eT 6hrrh H ysenHlfeH .n;o 

rneCTH MecHIJ;eB B cnyqae, ecJIH: 

a) c,n;eJIKa HMeer csoeii n:eJ1hiO o6ecrrelfeHHe 

HCIIOJIHeHHH 06.ll3aTeJihCTBa )J;OJI)I(HHKa HJIH HHOfO 

JIHI{a nepe,n; KOHKpeTHhUM Kpe,n;HTOpOM, eCJIH TaKOe 

06.ll3aTeJ1hCTBO B03HHKJIO )J;O COBepmeHHH ocnapH­

BaeMOH c,n;enKH, KOTOpa.ll IIpHBeJia HJIH MO)I(eT npH­

BeCTH K cMeHe oqepe.n;HOCTH y.n;osnersopeHHH TPe-

6osaHHif Kpe,n;HTopa no o6.ll3aTeJihCTBaM, KOTOphle 

B03HHKJIH )J;O COBepmeHHH ocnapHBaeMOH c,n;eJIKH; 

6) HMeiOTC.ll HHhie YCJIOBHH, KOTOpble COOT­

BeTCTByK>T TPe60BaHHHM, yCTaHosneHHbUM rr. 1 
CT. 61.3 3aKOHa 0 6aHKpOTCTBe, O)J;HaKO npH 3TOM 

Tpe6yeTCH yCTaHOBHTh, 'ITO Kpe.n;HTopy HJIH ,n;py­

fOMY JIHu:y, B OTHOilleHHH KOTOporo 61>ma HCIIOJI­

HeHa C)J;eJIKa, 6hiJIO HJIH )J;OJI)I(HO 6hiJIO 6b1Th H3-

BeCTHO 0 TOM, 'ITO )J;OJI)I(HHK HennaTe)l(eCIIOC06eH 

HJIH He HMeeT )J;OCTaTOlfHOfO HMyl.Il:eCTBa JIH60 06 

o6CTO.liTeJihCTBax, KOTOphle Il03BOJI.lllOT C)J;eJiaTh 

BhiBO)J; 0 IIpH3HaKe HennaTe)l(eCnOC06HOCTH HJIH 

He)J;OCTaTOlfHOCTH HMy.r.o:eCTBa. 

K rrpHMepy, B O.n;HOM H3 paccMaTpHBaeMhiX 

)J;eJI yCTaHOBJieHO, 'iTO )J;OJI)I(HHK npOH3BO)J;HJI rrepe­

lfHCJieHHH ,n;eHe)I(HhiX cpe,n;CTB no .n;orosopy c Kpe­

,n;HTopoM H BhmnaThi no o6H3aTeJihHhiM nnaTe)l(aM 

ynOJIHOMO'leHHOMY opraHy. 

ITo MaTepHanaM .n;ena (B TOM lfHCne peiiie­

HHHMH cy,n;OB 0 B3hiCKaHHH C )J;OJDKHHKa B nOJ1h3Y 

Kpe,n;HTOpOB 3a)J;OJI)I(eHHOCTH, OIIpe,n;eneHHHM cy,n;a 

o BKJilOlfeHHH TPe6osaHHii B pe~ TPe6osaHHif 

Kpe.n;HTopoB .n;on)I(HHKa), Ha MOMeHT crropHhiX rre­

peqHcneHHH ,n;eHe)I(HhlX cpe,n;CTB y ,li;OJI)I(HHKa HMe­

JIHCh 06.ll3aTeJ1hCTBa rrepe,n; Kpe.n;HTOpaMH rrepBOH 

oqepe.n;H, a TaiOKe nepe.n; Kpe.n;HTOpaMH TPeTheif 

oqepe.o;H. B pe3yn~>TaTe cy.n;hl rrpHIIIJIH K BhlBO)J;y o 

TOM, 'iTO OCIIapHBaeMbie C)J;eJIKH IIpHBeJIH K y,n;oB­

JleTBOpeHHIO TPe6oBaHHli yrronHOMO'leHHoro opra­

Ha C HapYIIIeHHeM oqepe,n;HOCTH, yCTaHOBJieHHOlf 

CT. 134 3aKOHa 0 6aHKpOTCTBe. 

YlfHThiBaH HJJIO:)I(eHHoe, oqesH.n;Ho, 'ITO 

c,n;eJIKH, cosepmeHmre )J;OJI)I(HHKOM, rro,n;ne)l(aT 

IIpH3HaHHIO He,n;eHCTBHTeJihHhiMH Ha OCHOBaHHH 

ll. 2 CT. 61.3 3aKOHa 0 6aHKpOTCTBe. 

KpoMe TOro, HCCJie)J;OBaB H OI{eHHB B COBO­

KyrrHOCTH HMeiO.r.o:HeC.ll B ,n;ene )J;OKaJaTeJihCTBa, 

ylfHThiBaH, 'ITO .n;o cosepiiieHHH ocrrapHBaeMhiX 

C)J;eJIOK yrroJIHOMO'leHHhiM opraHOM HeO)J;HOKpaTHO 
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npHOCTaHaBJIHBaJIHCh orrepaqm~ no C'leTaM .n;on)I(­

HHKa B CB.ll3H C HeHCnOJIHeHHeM )J;OJI)I(HHKOM 06H-

3aHHOCTH no yrrnaTe Hanora nocne HCTe'leHHll cpo­

Ka HcnoJIHeHHH TPe6osaHHli o6 yrmaTe, no KOTO­

phiM HaJIOfOBhiM opraHOM BhiHeceHbi peiiieHHH 0 

B3hlCKaHHH Hanora, cy.n;hl IIpHIIIJIH K o6ocHOBaH­

HOMY BhiBo.n;y o6 ocse,n;oMJieHHOCTH ynonHOMO­

qeHHoro opraHa o rrpeKpa.r.o:eHHH )J;OJI)I(HHKOM B 

paccMaTPHBaeMOM nepHo.n;e HcnoJIHeHIDI o6H3aH­

HOCTeli no ynnaTe o6.ll3aTeJ1hHhiX IIJiaTe)l(eH scne.n;­

CTBHe He,n;oCTaTO'lHOCTH ,n;eHe)l(Hh!X cpe,n;CTB, 'ITO 

CBH)J;eTeJihCTBYeT 0 HaJIH'lBH )' )J;OJDKHHKa IIpH3Ha­

KOB HennaTe)l(eciiOCOOHOCTH, IIpe,zzyCMOTpeHHhlX 

a63. 34 CT. 2 3aKoHa o 6a.HI<pOTCTBe [19). 
,l.(aHHhle ,n;elfCTBHH C)',li;OB no )'CTaHOBJieHHIO 

scex o6croHTeJ1hCTB .n;ena OIIHTh JKe HanpasneHhl 

Ha o6ecrreqeHHe HHTepeCOB Kpe;J.HTOpOB, B COOT­

BeTCTBHH C II03Hn;Heif, )'KaJaHHOH B nOCTaHOBJie­

HHH IJneH)'Ma OT 23 ,n;eKa6p.ll 2010 f.~ 63. 
KaK OTMelfeHo B noCTaHoBJieHHH IlneH)'Ma 

BAC pq> OT 23 .n;eKa6pH 2010 r. Jf2 63, <PaKT Toro, 

'ITO KOHTPareHTOM .n;o~ no ocnapHBaeMoii 

c.n;enKe BhlCTynaer Kpe.n;HTHaH opraHH3aU:HH, He 

MOJKeT paCCMaTpHBaThC.ll B Ka'leCTBe CBH,n;eTeJih­

CTBa TOfO, 'ITO TaKaH Kpe,n;HTHaH opraHH3al{HH 

)J;OJI)I(Ha 61>ma 3Han o nplDHaKax HerrnaTe)l(ecno­

co6HoCTH HJIH He)J;OCTaTO'lHOCTH HMy.r.o:eCTBa 

)J;OJI)I(HHKa (n. 2 CT. 61.2 HJIH n. 3 CT. 61.3 3aKOHa 

0 6aHKpOTCTBe). 

JlHn;o, KOTOpoe Ja.HHTepecOBaHO B npH3Ha­

HHH C)J;eJIKH He,n;elfCTBHTe.'lhHOll, )J;OJI)I(HO rrpe,n;CTa­

BHTh cy.n;y BCeB03MO)I(Hhie AOKaJaTeJihCTBa, KOTO­

pble CBH)J;eTeJihCTBOBaJIH 61>1 00 OCBe)J;OMJieHHOCTH 

Kpe,n;HTHOlf OpraHH~ 0 ~eJIOM 3KOHOMH'le­

CKOM noJIO)I(eHHH tJ,OJDKlfHKa rrpH 3aKJIIO'leHHH H 

HCIIOJIHeHHH cnopHOH C)J;eJIKH (n. 12.2 llOCTaHOB­

neHH.ll IlneH)'Ma OT 23 ,n;eKa6pH 2010 r. N!! 63.). 
K rrpHMepy, 3lUIHTepecosaHHoe JIHU:O snpase 

HalfTH H rrpe,n;CTaBHTh cycy AOKaJaTeJihCTBa, B KO­

TOphiX CO,n;ep)I(HTCll. HH<l>opMa.n;IDJ. 0 TOM, 'ITO Kpe­

.n;HTHaH OpraHH3au:HH IIpH 3aKJilOlfeHHH cnopHOH 

C)J;eJIKH C )J;OJDKHHKOM llOJIY'lRlla OT Hero KaKHe­

JIH60 )J;OK)'MeHThl 0 ero MaTepHaJihHOM nOJIO)I(e­

HHH, H3 aHaJIH3a KOTOpl>IX HCHO BI>ITeKaeT, 'ITO 

)J;OJI)I(HHK OTBe'laeT IIpH3Ha.K.aM HerrnaTe)l(eciiOC06-

HOCTH HJIH HMeeT He,li;OCTaTO'lHO HM)'.r.o:eCTBa (1). 
TaK, B O.n;HOM H3 .n;en [15) KpeAHTHaH opra­

HH3a.n;IDJ. 6I>IJia IIpH3HaHa OCBe,li;OMJieHHhiM 0 He­

nnaTe)l(ecnoco6HOCTH csoero KJIHeHTa, TaK KaK y 
Hee HMenaci> cneA)'IO.r.o:aH HH$opMaU:HH: 

- 0 TOM, 'ITO peiiieHHeM HaJIOfOBOfO opraHa 

orrepan:HH no ClfeTaM ,li;OJI)I(HHKa B 6aHKe 6hiJIH 

npHoCTaHoanemr; 

- 0 Bl>ICTaBJieHHH HHKaCCOBhlX rropyqeHHH 

HaJIOfOBl>IM opraHOM; 

- 0 TOM, 'ITO Ha ,n;eHe)I(HI>Ie cpe,li;CTBa, Haxo­

)J;Hru:Hec.ll B 6aHKe Ha cqere ,n;oJI)I(HHKa, o6panreHo 

B3hlCKaHHe; 
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- 0 TOM, 'ITO ,ll;On:lKHHK npocpoqHJJ nJiaTe:llm 

no Kpe,ll;HTHOMY p,orosopy; 

- 0 TOM, 'ITO pa3Mep OTCT)'IIHOfO, nepep,aH­

HOfO c ~e.n:I.IO npeKpam:eHIDI nepsoHaqam.Horo 

06R3aTeJII.CTBa, no CBOeH CTOHMOCTH B HecKOJII.KO 

pa3 npeBI.IIIIaeT pa3Mep o6R3aTem.CTsa 3aeMm;HKa, 

'ITO RBJIReTCH CBH,ll;eTem.CTBOM TOfO, 'ITO ocnapH­

saeMOH C,ll;eJIKOH npH'IHHeH Bpep, HM~eCTBeHHI.IM 

npaBaM Kpe,ll;HTOpOB. 

IJpH 3TOM Ba)I(HO a~eHTHpOBaTJ> BHHMaHHe 

Ha TOM, qTo paCCMOTpeHHI.IH cyp,e6HLIH aKT H3Me­

HHJI cyp,e6HI.Je aKTI.I, KOTOpi.Ie 6I.IJIH npHHHTI.I HH­

)I(eCTOH~MH cyp,aMH, 'ITO HBHO CBH,ll;eTe.JII.CTBYeT 

0 TOM, 'ITO cyp,e6HaH npaKTHKa no HCCJiep,yeMOMY 

HaMH BOnpocy He YCTOHJiaCI., HaXO,ll;HTCR B CTa,ll;HH 

<!JopMHpOBaHHR. 

HecMoTpH Ha TO, 'ITO KOHTpareHToM ,ll;OJI)I(­

HHKa BbiCTynan Cfle~HaJII.HI.IH cy6neKT - 6aHKOB­

CKaH opraHH3~HR, cyp, C,ll;eJiaJI BI.IBO,ll; 0 TOM, 'ITO 

6aHK He 06Jia,ll;aJI He06XO,ll;HMOH HH<lJOpM~eH, 
HeCMOTpR Ha HaJIH'IHe OTKpi.ITOfO pacqeTHOfO cqe­

Ta ,ll;OJI)I(HHKa, 'ITO, B CBOIO oqepe,ll;I., n03BOJIReT 

6aHKY OTCJie)I(HBaTI. nepeMem;eHHe P,eHe)I(HI.IX 

cpe,ll;CTB, HX HaJIH'IHe [16]. Cyp,, o~eHHB npep,CTas­

rreHHI.Ie no p,e.n:y ,ll;OKa3aTeJII.CTBa B COOTBeTCTBHH 

co cTaTI.eH: 71 AIIK P<I>, s TOM qHcJie npep,CTas­

neHHI.Ie 6aHKOM ,ll;OKYMeHTbl ,ll;OJI)I(HHKa, OTpa­

)l(aiO~e ero <lJHHaHCOBOe COCTORHHe, npHIIIeJI K 

BI.IBO,ll;y 0 TOM, qTO Ha MOMeHT CnHCaHIDI B 6e3aK­

~enTHOM nopR,ll;Ke C pacqeTHOfO CqeTa ,ll;OJI)I(HHKa B 

noraweHHe 06H3aTe.JThCTB no Kpe,ll;HTHOMY ,ll;OfOBO­

py p,eHe)I(HI.IX cpep,CTB y 6asKa OTCYTCTBOBaJIH 

csep,eHHR o HennaTe)l(ecnoco6HOCTH P,OJI)I(HHKa 

HJIH HeP,OCTaToqHOCTH y Hero H~eCTBa, a TaK)I(e 

06 06CTOHTeJIJ>CTBax, KOTOpi.Ie n03BOJIRJIH CP,eJiaTJ> 

BI.IBOP, 0 npH3HaKax HenJiaTe)l(eCnOC06HOCTH HJIH 

HeP,OCTaTOqHOCTH HM~eCTBa P,OJI)I(HHKa. 

IJpH 3TOM, B p,aHHOM cnyqae P,JIR 6e3a~enT­
HOfO CnHCaHIDI p,eHe)I(HI.IX cpeP,CTB C pacqeTHOfO 

cqeTa ,ll;OJI)I(HHKa, Tpe60BaJIOCb HeHCnOJIHeHHe 06ll-

3aTe.JII.CTBa no B03Bpazy p,eHe)I(HbiX cpe,ll;CTB 6aHKy, 

cornacHo npep,CTasneHHI>IM B MaTepHam.I p,ena p,o­
Ka3aTe.JII>CTBaM ,ll;OJI)I(HHK Ha,ll;Jle)l(am;HM o6pa30M 

HCllOJIHRJI CBOH 06H3aTeJII.CTBa nepep, 6aHKOM H y 

nocJie,ll;Hero OTCYTCTBOBarrH 6e3yCJIOBHble OCHOBa­

HIDI p,JlR nposepKH ,ll;OJI)I(HHKa Ha npe,ll;MeT HaJIHqHjl 

npH3HaKOB HenrraTe)l(ecnoco6HOCTH HJIH He,ll;OCTa­

TOqHOCTH HMym;ecTBa, a HMeiOm;HeCll y 6aHKa CBe­

p,eHHll He ll03BOJIRJIH eMy yCTaHOBHTI> HaJIH'IHe 

npH3HaKOB HenrraTe)l(ecnoco6HOCTH HJIH He,ll;OCTa­

TOqHOCTH HMym;eCTBa ,ll;OJI)I(HHKa B COOTBeTCTBHH 

CO CMI.ICJIOM, npH,ll;asaeMOM p,aHHbiM nOHHTHRM 

CTaTI>eH 2 3aKOHa 0 6aHKpOTCTBe (13). 
TaK)I(e Heo6xo,ll;HMO yqecrJ>, 'ITO npH pac­

CMOTpeHHH P,aHHOfO Tpe6oBaHIDI 0 npH3HaHHH 

C,ll;eJIKH Hep,eHCTBHTe.JThHOH H npHMeHeHHH nocnep,­

CTBHH ee HeP,eHCTBHTeJll>HOCTH cyp,y He06XO,ll;HMO 

yCTaHOBHTb Kpe,ll;HTOpOB ,ll;OJI)I(HHKa, KOTOpLie MQ-
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fYT 6I.ITb BKJIIOqeHI.I B peeCTp Tpe60BaHHH Kpe,ll;H­

TOpOB (12]. 
Ha OCHOBaHHH CKa3aHHOfO MO)I(HO C,ll;e.JiaTJ> 

Bl>IBO,ll; 0 TOM, 'ITO 3aKOHO,ll;aTem. pemaMeHTHpOBaJI 

llOJIO)I(eHIDI 0 npH3HaHHH He,ll;eHCTBHTe.JThHI.IMH 

cp,erroK c npep,noqTeHHeM 6orree .LieTaJII>HO, He)l(eJIH 

C,ll;e.JIOK C HepaBHO~eHHI.IM BCTpeqHI.JM HCllOJIHeHH­

eM, O,ll;HaKO 3aKOHO,ll;aTeneM TaK )l(e ,ll;O KOHQa He 

npopa60TaH MexaHH3M pa3rpasHqeHHR HHCTHTYTa 

p,o6pocoseCTHOCTHKOHTpareHTa,cnep,osaTem.Ho,B 

pe3ym.TaTe npHMeHeHIDI p,aHHOH HOpMbl MO)I(eT 

6J>ITb npHqHHeH Bpep, HM~eCTBeHHI>IM HHTepecaM. 

B noCTaHosrreHHH IlneHYMa BAC P<I> (s pep,. 

OT 23.12.2010 r.) nORBHJIHCI> HOBble pa3'bllCHeHHll 

(n. 9.1) 0 ,ll;Byx CneQHa.JII>HI>IX OCHOBaHHllX ,ll;Jlll 

npH3HaHIDI C,ll;eJIKH Hep,eHCTBHTe.JThHOH no 3aKOHO­

P,aTeJIJ>CTBY 0 6aHKpOTCTBe: 

- cosepmeHHe cp,enKH, HarrpasrreHHOH Ha 

npH'IHHeHHe spep,a Kpep,HTopaM (n. 2 CT. 61.2 3a­

KOHa 0 6aHKpOTCTBe); 

- cosepmeHHe cp,enKH c npep,noqTeHHeM 

(CT. 61.3 3aKOHa 0 6aHKpOTCTBe). 

CneQHqmqecKoH: oco6eHHOCTI>IO cp,errKH, Ha­

npasneHHOH Ha npH'IHHeHHe Bpep,a Kpe,ll;HTOpOM, 

llBJilleTCR 0611IHpHI>IH npe,ll;MeT ,ll;OKa3biBaHIDI, KOTO­

pbiH BKJIIOqaer B ce6R H HeKOTOpble cy6neKTHBHJ>Ie 

MOMeHTbl - )l(eJiaHHe np~HHHTb Bpep,, Hep,o6poco­

BeCTHOCTb KOHTpareHTa H T.,ll;. Ilo 3TOH npH'IHHe Ha 

npaKTHKe ap6HTpa)I(Hl>IH ynpaBJIRIO~H HJIH HHOe 

3aHHTepeCOBaHHOe JIHQO CTa.JIKHBaiOTCll C Tpy,ll;HO­

pa3peiiiHMI.IMH npo6JieMaMH ,ll;OKa3aTe.JThCTBa TOfO, 

'ITO cp,enKa HMena csoeH: ~eni>IO npHqHHeHHe spep,a 

Kpe,ll;HTOpaM. 

TaK)I(e no yKa3aHHOMY OCHOBaHHIO MOfYT 

6I>ITI> npH3HaHI>I HeP,eHCTBHTeJIJ>HI.IMH C,ll;eJIKH, KO­

TOpi.Ie cosepmeHI.I B TeqeHHe TaK Ha3I.IBaeMoro 

«cpoKa nop,o3pHTeJIJ>HOCTH». OH coCTaBAAeT TpH 

fO,ll;a (n. 2 CT. 61.2 3aKOHa 0 6aHKpOTCTBe). IlpH 

noM cp,eJIKH c npe,ll;TIO'ITeHHeM no,ll;Jle)l(aT ocnapH­

saHHIO TO.JThKO B TOM cnyqae, eCJIH OHM 6J>IJIH CO­

sepmeHI.I B TeqeHHe WeCTH MeCHQeB ,ll;O npHllllTIDI 

3allBJieHHll 0 npH3HaHHH 6aHKpOTOM HJIH nocrre 

npHHHTIDI TaKoro 3aRBrreHIDI (n. 3 CT. 61.3 3aKoHa 

0 6aHKpOTCTBe). 

KaK BH.L\HM, IlneHYM BAC P<I> paccMaTpHBa­

eT cp,errKH c npe,ll;TIO'ITeHHeM B KaqecTBe cneQHaJII>­

HoH: pa3HOBH,ll;HOCTH C,ll;eJIOK, HMeiOm;HX CBOeH Qe­

Jll>IO npH'IHHeHHe spep,a Kpep,HTopaM (n. 9.1 no­

CTaHosrreHIDI IlneHYMa N!! 63 B p,eH:CTsyrom:eH: pe­

p,a~HH). Korp,a cp,eJIKa c npe,ll;lloqTeHHeM npH3Ha­

eTCR HeP,eHCTBHTe.JThHOH, npe,ll;MeT ,ll;OKa3biBaHIDI 

OrpaHHqeH KOHKpeTHbiMH 06CTORTeJII>CTBaMH B 

cpaBHeHHH C npH3HaHHH He,ll;eHCTBHTeJII>HOH cp,err­

KH, cosepmeHHOH so spep, Kpep,HTopaM (n. 2 
CT. 61.2 3aKOHa 0 6aHKpOTCTBe). 

Cnep,osaTem.Ho, B cnyqae npH3HaHHll He­

p,eH:CTBHTeJIJ>HoH: cp,eiTKH, KOTOpaH HMeeT csoeH: 

QenJ>ro YMeHI.meHHe KOHKypcHoH: Macchi ,ll;OJI)I(HH­

Ka, a TaK)I(e npH nOHCKe KBaJIH<lmQHpyrom;HX npH-



3HaKOB, MOryi.QHX neqJ> B OCHOBY IIpH3HaHIDI ee 

ae.neiicTBHTe.JThHOH, Heo6xo,AHMO B nepsyro oqe­

pe,Ab o6pa~aT.h BHHMaHHe Ha MOMeHT COBepmeHII.II 

TaKOH C,AeJIKH: 

TaK, ecnH c.nenKa no CBOHM speMeHHLIM xa­

paKTepHCTHKaM cosepmeHa B npe.nenax meCTH Me­

CHQeB ,AO IIpHHHTIDI 3aHBJieHIDI 0 IIpH3HaHHH 

,AOJI)I(HHKa 6aHKpoTOM HJIH II03)1(e, TO yKa3aHHyro 

c.n:enKy uenecoo6pa3Ho ocnapHBaTL KaK cosep­

rneHHYJO c npe.nnoqTeHHeM (CT. 61.3 3aKoHa o 

6aHKpOTCTBe ). 

O.n:HaKo ecnH c.neJIKa cosepmeHa B npe.n:enax 

OT Tpex JleT ,AO meCTH MecHQeB ,AO IIpHHHTHH 3aHB­

JieHHH 0 IIpH3HaHHH 6aHKpOTOM, TO TaKyro C,[(eJIKY 

HaWie)l(HT ocnapHBaT.h KaK cosepmeHHYJO so spe.n: 

Kpe,AHTOpaM (II. 2 CT. 61.2 3aKOHa 0 6aHKpOTCTBe). 

CTOHT o6paTHT.h oco6oe BHHMamre Ha pa31>­

HCHeHHe flneHyMa BAC P<I>, co.n:ep)l(ai.IJ;eecH B no­

CTaHOBneHHH OT 30 HIOIDI 2013 r. N!! 59 [6] 0 B03-

MO)I(HOCTH ap6HTpa)I(HOrO cy):(a CaMOCTOHTe.JThHO 

nepeKBaJIHtPHUHpOBaT.h HeBepHO B.b16paHHOe OCHO­

BaHHe ,AJIH npH3HaHHH C,[(eJIKH He,[(eHCTBHTe.JThHOH. 

TaK, flneHYM BAC P<I> pa31>HCHHJI cne.nyrorn.ee : 

Cy,A BIIpaBe CaMOCTOHTeJI.bHO OIIpe):(eJIHT.b cyi.IJ;­

HOCT.h B03HHKlliero Me)l():(y CTOpOHaMH CIIOpHOrO 

IIpaBOOTHOJlieHHH, a TaK)I(e KOHKpeTH.hle IIpaBOB.ble 

HOpM.bl, KOTOp.bie Ha,[(Jie)I(HT IIpHMeHHT.h B KOH­

KpeTHOM cnyqae (AaT.h npaBOBYJO KBaJIHcpHKaQHIO ) , 

H npH3HaT.h C,[(eJIKY He,[(eHCTBHTeJI.hHOH B COOTBer­

CTBHH C Ha.IVIe)l(aru.eii HOpMOH npaBa ('i. 1 CT. 133 H 

CT. 168 Afll( P<I>) . 
06paTHM oco6oe BHHMaHHe aa TO, qro JKa-

3aHHblli npHMep no.n:o6aoro pa31>HCHeHIDI, KOTopoe 

IIpHMO npe):(IIHC.hffiaeT cy,AeHCKHM OpraHaM BeCTH 

ce6H aKTHBHO C IIpaBOM OTXO,[(a OT ,AHCII03HTHBHOCTH 

cy.n:onpoH3BO):(CTBa B CTopoHJ npHHQHIIa yCTaHoBJie­

HIDI 06beKTHBHOH HCTHH.bl, .n:aneKO He nepB.brH. 

KpoMe Ha3BaHHoro, B noCTaaosneHHH fiJie­

HJMa BAC pep OT 30 HIOJIH 2013 N!! 59 co.n:ep)I(HTCH 

nepeqeH.h KOHKpeTH.hlX 06CTOHTe.JThCTB, KOTOp.ble 

II03BOJIHIOT ycTaHOBHT.h, qTo Ta HJIH HHaH C,AeJIKa 

6bma cosepmeaa c npe.n:noqTeHHeM B HapyrneaHe 

Tpe6oBaHHH CT. 61.3 3aKOHa 0 6aHKpOTCTBe H 06 

3TOM 6biJIO H3BeCTHO Kpe,AHTopy IIO ,[(aHHOH C,[(eJI­

Ke. TaKHe YKa3aHIDI npe.n:ycMOTpeH.hr B n. 12 no­

cTaHOBJieHIDI flneHJMa OT 23 ,[(eKa6pH 2010 r. 

N!! 63. TaK, K ~cny Ha3BaHHLIX yKa3aHHH MO)I(HO 

YIIOMHHJT.h, B qaCTHOCTH, HeO,[(HOKpaTHOe o6pa­

rn.emre ):(OJI)I(HHKa K Kpe.n:HTopy c npocb6oii OTcpo­

'iHT.h ,AaTy IIJiaTe)l(a BBH.n:y HeB03MO)I(H0CTH ero 

ynnaTLI. 

3aMeTHM, qro pa3Mei.IJ;eHae Ha caiiTe BAC 

pep B KapTOTeKe ap6HTPa)I(H.hlX ,AeJI HHcpopMaQHH 0 

B036y)I(.AeHHH .n:ena 0 6aHKpOTCTBe ):(OJI)I(HHKa He 

MO)I(eT pacCMaTpHBaT.bCH KaK CBH,[(eTeJI.hCTBO TOrO, 

qTO BCe Kpe.D:HTOp.bi CTaHOBHTCH 06 3TOM OCBe,[(OM­

JieHbl [1]. KpoMe Toro, ecnH OTCJTCTBYIOT HHLie 

):(OKa3aTeJI.hCTBa, IIO,[(TBep)l():(aiOI.IJ;He, qro Kpe,AHTOp 

3HaJI 0 HennaTe)l(eCIIOC06HOCTH ,[(OJI)I(HHKa, ocyrn.e-
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CTBHBmero nn:aT 

CTBe ,[(OKa3aTe.il.bCIE " 

cne.nyrolli.He o6cr 

- nn:aTe21t B 

BO):(CTBa; 

- ruraTe. 

TpeT.bHM JIIIUffi 
K aHaJIO ........ """'''TU 

Btl, A H. Fpotic6epz 

O"ITeHII~f, TO B Kaqe­

_.- 6biT.b paccMOTpeH.hl 

3a ,AOJI)I(HHKa 

He p a3 IIpHXO,[(HJIH 

- """ .;]eg'I'e.JThHOCTH, ocy-

~nmOY., oryr 6biT.h ocno-

~- 61._ HJIH CT. 61.3 3a-

e. fiJieHYM BAC pep 
.. 23 ,leKa6pH 20 10 r. 

El!~SJie sa To. <rro ):(JIH c.n:enoK 

no rrepe,:xaqe ~----.~~~) .JO.'DKHHKOM HMyrn.e­

CTBa (nn:aTe"..K u..TII 

co6CTBeHHOCTh so 

Ba, KOTOpaH B.hl~ .ll B COOTBeTCTBHH C 

):(aHHLIMH 6yxra.=rr ro y>Iera, a B cnyqae ecJIH 

6y.n:er ,AOKa3aHO. 'UO J>IHO'iHaH CTOHMOCT.h 3TOrO 

HMyrnecTBa HO IIpeBbiWana TaKYIO 

CTOHMOCT.h,- phlH _., CIOID.IOCT.h. 

}:Vui TOfO 'ITOO' .;JOCTOBepHO ycTaHOBHT.h 

cpaKT, 'ITO c.J,e.1:12 6..z.u coaepmeaa B npouecce 

o6M'iHOH x<U.i2 .,e<m ii ..Je.llTe.ThHOCTH .n:orr)I(HH-

Ka, Heo6xo..:IIWo ..: • <rro TaKaH c.n:eJIKa He 

OTJIH'laerc.s no .mecTBeHHLIM ycrroBIDIM 

OT 06.bi'iHO JaA.'l} "' - 3TID1 JIHQOM C,AeJIOK. 

COBepmeHa B TOH ccpepe, KOTO-

paH OTHOCBT n. EH.hiY BHll.aM ,[(eHTeJI.hHOCTH 

,[(O.JDKHIIXa 0 ef"O yqpe,AHTeJI.hH.hlM ,AOKy-

MeHTaM, TO .J:mHoe OOcrO.llTe.JThCTBO He MO)I(eT 

pacQeHHBaT.bCji IGU.< ,AOKa3aTe.JThCTBO TOrO, 'ITO 

c.n:eJIKa cosep mea a B rrpor::r;ecce o6LI'iHOH X03HHCT­

BeHHOH )J.efleJI.bHOCTH TaKOro )J.OJI)I(HHKa. 

CosepmeHHe c)J.enoK B npouecce o6bl'IHOH 

X03.siiCTBeHHOH ,[(eHTeJI.bHOCTH ,AOJI)I(HHKa He HC­

KJIIOqaer B03MO)I(HOCTH IlpH3HaHIDI HX He,[(eHCTBH­

Te.JThH.biMH Ha OCHOBaHHH nymcra 2 CTaT.hH 61.2 
3aKOHa 0 6aHKpOTCTBe (KaK C,[(eJIKY COBepmeHHJIO 

.n:on)I(HHKOM B n;eiiHX npH'IHHeHIDI spe.n:a HMJill.eCT­

BeHHLIM npaBaM Kpe,AHTOpOB ) . 



PaccMompeHue oefl o6 ocnapueaHuu coefloK c npeono'lmeHueM: eonpocbz meopuu u npaKmuKu 

IlneH)'M BAC P<I> .AOIIOJIHHTem.Ho pa3'Mic­

HYIJI, 'ITO 6peMH ,AOKa3bffiaHHH TOfO, qro C,AeJIKa 

6Lma coseprneHa B rrpo~ecce o6hl~ofi X03HHCT­

seHHOH ,AeHTeJILHOCTYI, JIO)I(HTC.ll Ha IIJie'lli ,Apyrofi 

CTOpOHhl C,l:{eJIKYI - KOHTpareHTa ,l:{OJI)I(HY!Ka (II. 14 
rrocTaHOBJieHYIH llJieH)'Ma N!! 63 B ,AefiCTsyromefi 

pe,Aa~YIYI). 
TaKaJI II03JUUUI ccpopMYipOBaJiaCb Ha OCHOBe 

)J.aHHLIX cy,Ae6HOH rrpaKTifKH 110 )J.aHHOH rrpo6JieMe: 

6peMH )J.OKa3biBaHYIH TOfO, 'ITO C)J.eJIKa 6LIJia CO­

seprneHa B rrpo~ecce o6LI~ofi X03.liHCTBeHHOH 

)J.e.liTeJILHOCTYI, CTaBI1TC.ll B KOMIIeTeHl.(HIO KOHTp­

areHTa JJ.OJI)I(HYIKa no TOM rrp11'lliHe, qro nocne.IJ.HYIH 

HBJIHeTCH Han6onee 3aHHTepecosaHHLIM mrn:oM B 

)J.aHHOH C)J.eJIKe [14] . 
B TO )l(e speMH B .11.ene, paccMOTpeHHOM B 

3TOM Cy)J.e6HOM aKTe, 6peMH ,AOKa3hiBaHIDI TOfO 

o6CTOHTeJThCTBa, 'ITO ~eHa C,AeJIKYI npeBhiCYIJia 

1 llpOI.(eHT CTOHMOCTYI aKTYIBOB ,l:{OJI)I(HHKa TaK)I(e 

B03Jiaranacb Ha KOHTpareHTa )J.OJI)I(HI1Ka. 0,AHaKO 

110 3TOMY BOIIpocy B nocTaHOBJieHYII1 OT 30 HIOJIH 

2013 r. N!! 59 llJieHyM BAC P<I> 3aH.llll HHYIO no3YI­

~YIIO. OH yKaJaJI, 'ITO TaKaJI. o6H3aHHOCTh AOJI)I(Ha 

Jie)l(aTL Ha ocnapHBaiOmeM CJJ.eJIKy JII1I.(e (n. 14 no­

cTaHOBJieHYIH llJieH)'Ma OT 23 )J.eKa6pH 2010 r. 

N2 63 s JJ.eifCTBYJOilleif pe.IJ.~YIYI). ,lJ;aHHLrn BLIBOJJ. 

H paHee BCTpeqaJICJI. B cy,n:e6HOH npaKTHKe [20]. 
B nOCTaHOBJieHHH llneHYMa OT 30 HIOJIH 2013 

r. N!! 59 ,n:aHhl opYieHTHphl Toro, KaKYie CJJ.eJIKYI Moryr 

6LITh OTHeceHLI K COBeprneHHLIM B npo~ecce 06LN­

HOH X03HHCTBeHHOH,AeHTeJThHOCTYI B ~eJIHX ocrrapYI­

BaHHH CAeJIOK rrpH 6aMKpOTCTBe. K HHM no )'MOma­

HHIO ( ecJIH HHOe He CJie,AyeT H3 06CTOHTeJThCTB ,n:ena) 

Moryr 6LITL omeceHLI pa3~Ie IIJiaTe)I(H no AM­
I.UHMCH o6n3aTem.CTBaM, K npHMepy: 

- B03BpaT oqepe,n:HOH 'laCTH Kpe,n:YITa B COOT-

BeTCTBYIYI C rpacpHKOM; 

- YIIJiaTa e)l(eMeCH'IHOH apeHJJ.HOH IIJiaThl; 

- BhillJiaTa 3apa60THOH nnaThl; 

- onJiaTa KOMMYHaJihHhlX ycnyr; 

- nJiaTe)I(H 3a ycnym COTOBOH CB.ll311 11 11H-
TepHeT; 

- ynJiaTa HaJIOfOB 11 T.II. 

KpoMe Toro, 6LIJII1 ,AaHLI pa3'MICHeHHH o6 

o6CTOJI.TeJILCTBaX, KOTOpble MOryr CBH.AeTeJThCTBO­

BaTb 06 o6paTHOM: 0 TOM, qro c,n:eJIKa TO~O He 

OTHOCI1TCH K COBeprneHHhiM B npo~eCCe 06b~OH 
X03JI.HCTBeHHOH ,n:eHTeJILHOCTH (11. 14 IIOCTaHOBJie­

HHH llJieH)'Ma OT 23 ,n:eKa6pH 2010 r. N2 63 B ,n:eif­

CTB)'IOI.Uefi pe,n:a~H). TaK, He .liBJIHIOTC.ll c,n:enKa­

MH, coseprneHHhiMH B rrpol.(ecce 06bi'lHOH X03HH­

CTBeHHOH ,n:eHTeJILHOCTH ( eCJII1 H3 06CTOHTeJihCTB 

.n:ena He cne,AyeT 11Horo): 

- rrJiaTe)l( co 3HaqmeJihHOH npocpO'IKOH; 

- rrpe,n:ocTaBJieHI1e OTCTyiiHoro; 

- He o6ocHoBaHHhiH Pa3YMHhiMH 3KOHOMH-

qecKHMH 1IpH'lHHaMH ,n:ocpO'lHhiH B03BpaT KpeAHTa. 

IlpH ocnap11BaHHI1 C,AeJIOK AOJI)I(HI1Ka IIO OC­

HOBaHHHM, npe,AyCMOTpeHHhiM 3aKOHOM 0 6aH-
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KpOTCTBe, Ba)I(HO orrpe,AeJIHThCJI B03MO)I(H0 1111 

npHMeHeHI1e ap611Tpa)I(HLIM cy,AOM HOpMhl 11CKO­

BOH ,n:asHOCTI1 B npo~ecce paccMOTpeHI1H TaKHX 

.n:en. 
Ilo 06Il.\eMy npaBHJIY 11CKOBaJI ,AaBHOCTh 

pacnpoCTpaHHeTCJI Ha see rpa)I(AaHcme npasoOT­

HOilleHHH, B TOM 'lliCJie 11 Ha CBJI3aRHLie C 6aHKpOT· 

CTBOM IOpHAHqecmx JIH~. Ilo3TOMY o6I.UHe HOpMhi, 

peryJIHPYIOI.U11e IIp11MeHeHI1e HCKOBOH ,AaBHOCTH B 

CIIOpax, CBJI3aHHLIX C He,AeHCTBI1TeJThHOCThiO c,n:e­

JIOK ,AOJI)I(HI1Ka, CO,Aep)l(aTC.ll B CT. 195-208 fK P<l>. 

CamacHo CT. 196 fpa)I(AaHcKoro Ko,n:eKca 

Pocc11ifcKoi1 <l>e.Aepa~HI1 [3] (Aanee- fK P<I>), o6-

I.UHH cpoK HCKOBOH ,AaBHOCTI1 coCTaBJIHeT TPH ro,Aa. 

B COOTBeTCTBI111 co CT. 197 fK P<l>, AJIH OT,n:em.HhiX 

BH,n:OB Tpe6oBaHI1H 3aKOHOM MOryr Ha3Ha'laTLC.ll 

cnel.(HaJihHhie CpOKI1 11CKOBOH ,AaBHOCTI1, COKpa­

meHHLie HJIH 6onee AJIHTeJILHhie no cpasHeHI1IO c 

061I.(HM cpOKOM. 

Ilp11 o6pameHHH BHelliHero HJII1 KOHKypcHO· 

ro yrrpaBJIHIOII.\ero B ap611Tpa)I(HbiH cyA c 3a.llsne­

HIDIMI1, CB.ll3aHHhiMH C He,n:eifCTBI1TeJibHOCThiO C,Ae­

JIOK ,AOJI)I(HI1Ka, Heo6xoA11MO 11MeTh B BRAY, 'ITO 

3ai.U11THTh HapyllleHHhie rpa)I(AaHcKYie npasa MO­

)I(eT TOJILKO cyA B Te'leHI1e cpoKa HCKOBOH ,AaBHo­

CTI1, ycTaHOBJieHHOfO 3aKOHOM AJI.ll 3all.(HThl KOH· 

KpeTHoro HapyllleHHoro npasa. 

HCTe'leHI1e 11CKOBOH ,n:aBHOCTYI rrorarnaer 

B03MO)I(HOCTh 1IpHHYAHTeJThHOfO ocymeCTBJieHH.ll 

Tpe6osaHI1H BHemHero HJII1 KOHKypcHoro ynpas­

JIHIOI.Uero qepe3 ap611Tpa)I(HLIH cy.n: H CJIY)I(HT ca­

MOCTOHTeJihHhiM OCHOBaHI1eM AJI.ll OTKa3a B 11CKe 0 

np113HaHI111 C,AeJIOK AOJI)I(HI1Ka He,n:eHCTBHTeJihHhl· 

Ml1 [2]. 
CamacHo pa31>HCHeHHHM, co,Aep)l(amHMc.ll B 

rr. 26 rroCTaHOBJieHIDI llJieH)'Ma BepxoBHoro Cy,Aa 

P<l> OT 12 HO.ll6pJI 2001 N2 15, llJieH)'Ma BAC P<l> 

OT 15 HO.ll6p.H 2001 r. N!! 18 «0 HeKOTOphiX BOIIpO­

cax, CB.ll3aHHhiX C IIpHMeHeHI1eM HOpM fpa)I(AaH­

CKOfO KO,AeKCa POCCI1HCKOH <l>e,Aepa~YII1 06 11CKO­

BOH ,n:aBHOCTI1» [8], eCJIH B xo.n:e cy,n:e6Horo pa3611-

paTeJihCTBa 6y,AeT BhiJICHeHO, 'ITO CTOpOHa no ,AeJiy 

nponyCTI1Jia cpoK 11CKOBOH ,AaBHOCTI1, TO npH Ha­

JIH'IHH 3aJIBJieHHJI Ha,AJie)l(amero JIHI.(a o6 11CTe'le­

HI1H cpoKa HCKOBOH ,AaBHOCTI1 cy,n: BnpaBe OTKa3aTh 

B y,n:osnersopeHHI1 Tpe6osaHHJI HMeHHO no 3THM 

MOTI1BaM, IIOCKOm.Ky, B COOTBeTCTBHI1 C a63. 2 II. 2 
cT. 199 fK P<l>, 11CTe'leHI1e cpoKa 11CKOBofi ,n:asHo­

CTH HBJIHeTC.ll CaMOCTOHTeJibHhiM OCHOBaHI1eM MH 

OTKa3a B HCKe. 

AHaJIH3 ap611Tpa)I(HOH npaKTI1KYI no ,AeJiaM o 

6aHKpOTCTBe 10plfAI1T{ecKHX JII11.( IIOKa3hiBaeT, qro B 

crropax 0 IIp113HaHHI1 He,AeHCTBI1TeJThHhiMI1 C,AeJIOK 

,1:{0JI)I(HI1Ka 11 np11MeHeHHH IIOCJie,ACTBI1H HX He,n:efi­

CTBI1TeJThHOCTI1 ,AOCTaTO'IHO qaCTO ,AeJiaiOTC.ll 3aHB­

JieHH.ll 0 npHMeHeHI111 HOpMbl 11CKOBOH ,AaBHOCTI1 

[18]. 
lli pa31>.liCHeHJill, co,Aep)l(amnxcH B n. 32 no­

CTaHOBJieHHH IlJieHYMa OT 23 ,n:eKa6p.ll 2010 r. 



N2 63, BLITei<aer, 'ITO 3ammeHIIe o6 ocnapHBaHHII 
C,UeJII<H Ha OCHOBaHHII CT. 61.2, 61.3 3ai<OHa 0 6a.H­
I<pOTCTBe MO)l(eT 6biTb no,Ua.HO B Te'ieHHe rO,uH'iHO· 
ro cpoi<a IICKOBOH ,Ua.BHOCTII (n. 2 CT. 181 rK P<l>). 
Cne,uosaTenLHo, npii ocnapiiBaHHII B ap61ITp8.)1(­
HOM cy,ue c,uenoK .uon*HIII<a no ocHoBaHIDlM, npii­
se,ueHHLIM B 3ai<OHe 0 6aHI<pOTCTBe, npHMeHHIOTCH 
crreQIIanLHLie rrpaBIIna o cpoi<ax IICKOBOH ,uasHo­
CTII, yCTaHOBneHHbie 3ai<OHO,UaTenLCTBOM 0 HecO­
CTOHTenLHOCTII. 

Nu6nuorpa~uqecKHH cnucoK 
L ANOJlumu'{ecKuu o63op OT 10 cem. 2013 r.: 

rroCTaHosneHHe Iln:eHYMa BLrcmero Ap-
6uTp.cy.ua P<l> OT 30 IIIOAA 2013 r. N2 59 «0 
BHeCeHHII II3MeHeHIIH II ,UOIIOnHeHHH B IloCTa­
HOBneHIIe Jln:eHYMa BLiciiiero Ap6mpa)l<Horo 
Cy.ua PocciiHCKOH <l>e.uepanHH OT 23.12.2010 r . 
N2 63 «0 Hei<OTOpLIX sorrpocax, CBH3a.HHLIX c 
rrpHMeHeHueM rnaBLI III.1 <l>e,uepanLHoro 3a­
I<OHa "0 HeCOCTOHTenLHOCTII (6aHI<pOTCTBe)"». 
[3nei<TpoHHLIH pecypc). ,ll;oCTyrr H3 crrpas.­
rrpasosoH CIICTeMbl «KOHCynLTaHTilniOC». 

2. Bopo6beea H. 0. , DblK06 B. II , (/JuHozeNoe A.B. 
PaccMOTpeHIIe .uen o6 ocrrapiiBa.HHH c,uenoK 
HeCOCTOHTeJibHOrO ,UOn)l<HIII<a: npa.I<TH'ieci<He 
sorrpocLI II 3ai<oH. 2013. N2 10. 

3. FpaJ~CoaHCKuu I<o,uei<c PoccHHCI<OH <l>e.ztepa­
QHII. qaCTb rrepBaH: <l>e,uep. 3ai<OH OT 30 HOH6. 
1994 r. N2 51-<1>3 (pe,u. OT 22.10.2014) II 
Poc.ra3. 1994. N2 238-239. 

4. KomtHU'{eHKo E.A. 3auuna HHTepecos Henna­
Te)f(ecrroco6Horo ,UOJI)l<HIII<a rrpii 6a.HKpOTCTBe. 
[3nei<TpoHHLlli pecypc). ,ll;oCTyrr H3 crrpas.­
rrpasosoH CIICTCMLI «KOHcym>TaHTilniOC». 

5. 0 6HeCeHUU II3MeHeHHH B OT,UeJILHbie 3ai<OHO­
,uaTenLHble ai<TLI PoccHHCKOH <l>e,uepaQIIII: <l>e­
,uep. 3ai<oH OT 28 arrp. 2009 r. N2 73-<1>3 II 
Poc.ra3. 2009. N2 78. 

6. 0 6HeCeHUU H3MeHeHHH II ,UOIIOJIHeHHH B rro­
CTaHOBneHIIe Iln:eHYMa BLiciiiero Ap61ITp. Cy­
.ua POCCHHCKOH <l>e,uepaQIIII OT 23 ,UCI<. 2010 r . 
N2 63 «0 HeKOTopLIX sorrpocax, CBH3aHHJ>IX c 
rrpiiMeHeHHeM rnaBLI III.! <l>e,uepanLHoro 3a­
KOHa "0 HecOCTOHTeJILHOCTII (6aHKpOTCTBe)"» : 
rroCTaHosneHIIe Iln:eHYMa BLICIIIero Ap-
61ITp.cy.ua P<l> OT 30 HIOAA 2013 r. N2 59 II Co­
nu,uapHOCTL. 2013. N2 31. 

7. 0 HeKomopbzx sonpocax, CBH3aHHLIX c npHMe­
HeHHeM rnaBLI III.1 <I>e,uepanLHoro 3aKoHa «0 
HecOCTOHTeJILHOCTII (6a.HKpOTCTBe)»: IloCTa­
HOBneHIIe Iln:eHYMa BAC P<l> oT 23 ,ueK. 
2010 r . N2 63 (pe,u. OT 30.07.2013) II BecTHIIK 
BAC P<l>. 201 L N2 3. 

8. 0 HeKomopblX sorrpocax, CBH3aHHLIX c rrpHMe­
HeHIIeM HOpM rpa)I(,LI;aHCKOro KO,UeKca PoCCIIH­
CKOH <l>e,uepaQHH o6 IICKOBOH ,uaBHOCTII: no-
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CTaHOBneHIIe IlneHYMa Bep>..OB. c_ :ra P<l> OT 
12 HOH6. 2001 r. N2 15, Il BE>Iciiiero 
Ap6HTp.cy.n;a P<l> OT 15 H<W5. - I r. N2 18 II 
Poe. raJ. 2001. N2 242. 

9. 0 HecocmoflmeJibHocmu 1- CIBe): <l>e-
,uep. 3aKOH OT 26 OI<T. 2002 f •.• t ::-:" -4>3 (pe,u. 
OT 29.12.2014) II Poc.raJ. - _ • • 209-210. 

10. OnpeoeJZeHue Ap6HTpWICHOro .... -:Ia IlepMcKoro 
KpaH OT 15 MaH 20 12 f • A5 55012011 
[3nei<TpOHHLIH pecypc] . .1~!.1 ID crrpas.­
rrpasosoH CIICTeMI>I <<KOHC)'ill.Tamfl1lOC». 

II. llempoe !(. OcrrapHBa.HBe clmpHTeJILHLIX 
c.n;enoK II 3)1{-IOpiiCT. 201-• • • • - . 

12. llocmaHo6JleHue CeMHa:r::.uoro ap6IITpa)l(Horo 
arreJIAAQIIOHHoro cy.ua or : p-ra 2012 r. 
N2 17 All-61 00120 11-rK (3 HHLlli pe­
cypc). ,ll;oCTyn II3 Crrpal!.- r 

«KOHCYni>TaHTiln:IOc> ·. 
13. llocmaHo6JleHue Ce~ ap6HTp8.)l<Horo 

arrenAAQHOHHOro cy.Ja or : ;::em. 2012 r . 
N2 A71-7712010 [3:1enp pecypc). ,ll;oc-
Tyrr II3 cnpas.-npaso ::row <<KoHcynL-
TaHTilniOc». 

14. llocmaHo6JleHue C ap6UTpa)f(HOro 
:~ MaH 2011 r. 

N2 17Ail-125120 11-rK .J:e:ry N2 A71-
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CONSIDERATION OF CASES ON CHALLEN GIS G TRAl ~ACTIONS 
WITH PREFERENCE: THEORY AND PR.4CTICE 

K.S. Kondratieva 

Higher School of Economics (Perm) 
10-26, Lenina st., Perm, 614000 
E-mail: kcenua-9@mail.ru 

A.I. Groysberg 

Higher School of Economics (Perm) 
42-67, Baramzinoy st. ,. Perm, 614000 
E-mail: anna-groisberg@yandex.ru 

Introduction:the article considers the issues concerning transactions made by a debtor in 
anticipation of the bankruptcy and being challenged as those ha\ing caused harm as a result of 
rendering preference to one of the creditors. Special attention is given to the analysis of judicial 
and arbitration practice. P.urpose: to analyze the grounds and general procedure for challenging 
transactions with preference, as well as the criteria allmving court to find the third party being 
honest or dishonest while making the transaction vmh the debtor. Methods: analytical, system, 
comparative legal, technical-legal methods are used Results : the article emphasizes the need 
for more accurate definition of the concept "preferable satisfaction". It is noted that this concept 
is not specified in the Bankruptcy law of Russia, which leads to its broad interpretation. Decla­
ration of a transaction with preference as invalid requires existence of any of the conditions spe-
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cified in Art. 61.3 of the Bankruptcy law. As this list is open, preference can take place in other 
cases, apart from those on the list. Conclusions: when working out regulations on challenging a 
debtor's transactions, the legislature used rather complicated legal construction. This was done 
with the aim of protecting rights and interests of all participants of bankruptcy relations by 
means of combining objective and subjective grounds for holding transactions invalid in the 
most efficient manner. 

Keywords : bankruptcy; insolvency; challenging the debtor' s transactions; invalid transactions; transactions with preference; 
awareness of signs of insolvency or insufficiency of the debtor' s property; limitation period 
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