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M. AHTOHOB

xanoudam 0puduMHUX HAYK, doueHm,

3a6idyeax xadedpu meopii ma icmopii npasa i depicasu
(Hauionansnuii docnionuubkuil ynigepcumem

«Buwa wxona exoHoMiKu >,

Canxm-Ilemep6ype, Pocis)

BCTVII

~ Hasga miei cTaTTi MOXKe 31aTUCA [ICIIO AUBHOIO — Oiirena Epuiixa, 3aCHOBHUKA
co1IioJIoTii IIpasa, 3a3BUYAll CIIPUIMAIOTH SAK i/[efIHOTO0 TPOTUBHUKA 3aKOHOaBCTBa!
i ropumyranoi normMatuku?. CTBOPEHY HUM KOHIENIIIO KUBOTO NPaBa TIPUITHATO PO3-
[JIIaTU Ha IIPOTUBArY «MePTBOMY», O(IlliifHOMY, 3aKOHOAABIOMY TpaBy’ K CIIpoby
TEOPETHYHO BiICTOPOHUTH JIePKaBy Bijl CTBOPEHHS npasa*. K10 y cBOIX BiAMOBIAAX
kpurrikam O. Epiix i HaMaraBcs BUKPHTH Take PO3YMIHHSA COIi0JIOTO-IPaBOBOI KOH-
Iemii SK HelpaBHTbHe, IOMY He BIAIOCHA IEPEKOHATH y LbOMY CBOIX CY4YacHUKIB
[6, c. 119]. Ase uu gificro O. Epix 6yB HacTinbky HeAJIEKOTTIAAHNN, 10 He 6aunB
3HAUEHHS POJI JIepPKaBH i MMCbMOBOTO O(INIHHOr0 IMpaBa (3aKOHOIABCTBA) B CyYac-
HOMY oMy TTpaBoBoMy KuTTi? [Ipountants «OCHOBOMOMOKEHHA coliosorii npasa»
JIeSIKOI0 MipOIO MO3Ke CIIPABUTHU TaKe BPaykKeHHs, OCKLIBKU Y it cBOIl HEHTPAIbHIN
IIpalli MUCJUTENb 30CEPE/KYEThCA Ha BUBYEHHI 3BUYACBOTO IPABA, ictopil- IpaBa
(PUMCBKe, CepeIHbOBIUHE aHTMIChKe i HIMEIlbKe IIpaBo), He IPUAiIgoun odiniiiHo-
My IIPaBY CKiTbKUCH 3HAYMMOT0 MICITA, AKIIO 1 3rafyioqy HOTO, TO JIMIIE JUIA AEMOH-
cTpallii TOro, 110 Iie IPaBO HE BUPIIIY€E BCIX MUTaHb IOPUANIHOTO KUTTA i o mpaso
JlepKaBU HE3aCTy KEHO 3BOJATh B PAHT HAMBXKIUBIIIOTO 200 HaBITh €IUHOTO JKEpe-
7ia IpaBa’. AJle HACKiNbKY EHTPAIbHA IIPaTls IIHOTO aBCTPICHKOr0 MUCIUTEA BizO-
6paskae #oro Teopilo, Ta i YK € 1A TEOpisl LIMTICHOIO Ta nocaizoBHo? Yu Ma€ IiH-

! TToka30Bo, 10 TaKy XapaktepucTuky O. Epmixy, 30kpema, 1a€ HiXTO iHIIuMi, AK Jifiep Cy4acHoi
conionorii mpasa H. JIyman [1, c. 24]. ;

2 3punysauenns O. Epiixa B HeXTyBaHHi TepMiHaMU i MOHATTAMU rOpUCIpyZeHIi (IpaBoBOO
JOTMOI0) TIOGYTY€ y TIPABO3HABCTBI i B CONI0IOTII 3 JIETKOI PYKI M. Bebepa [2, c. 209].

3 Tak, Ha NPOTUJEXKHICTH MK XUBAM i O(QIiNiiHMM [paBOM 3BEPTAlOTH yBATY I. Typuy i
H. Tumaies, pobIIsSdy 1e TPOTHCTABIIEHHS 00’'€KTOM CBOEL KDUTHKY [3, c. 653—666; 4, c. 667-672].

4 TIpo ne, Hanpukiaz, muie . Kexbaen y cBoilt moseMili 3 O. Epaxixom [5, c. 623-630].
5 Y 1npoMy BIIHOIIEHHI He MOKHA MOTOAUTHCA 3 THMH, XTO BBaXac O. Epuixa npoBiCHUKOM
OCTMOLEPHICTCHKOI IeKOHCTPYKLii 1paBa [7, ¢. 152—156].

© M. AnToroB, 2012
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HicTh comionoro-npasosa xoxuemiis O. Eprixa He sumre 11 Ginocodis i COLIOIOrIB,
a ff I TPAaKTHKYIOYWX IODUCTIB, CY/ULB, IIpaBo3acTocyBauiB? Came LUM JBOM
nuTaHHEIM (Ha Ieplle 3 SKHX MU BillIOBIIaEMO HETaTUBHO, 2 Ha IPyTe — MO3UTHBHO)
i 6yze IpUCBAYEHa 111 CTATTs, MATOTOBIIeHa 70 oBineio O. Epumixal.

“Tlomo «OCHOBOIOIOXEHHA» 3ralaéMO 3HAMEHUTHH emirpad Lboro TBOpPY mpo
Te, IO «IIeHTP Bar¥ PO3BUTKY IIPABa... IEKUTb He B 3aKOHOAABCTBI... 2 B CAMOMY CyC-
minbeTBis [8, c. 64]. 3 orsimy Ha Leil emirpad HeBaXXKo 310TalaTUCs, SKI LI CTaBIB
nepex co6oto aBtop. Ta O. Epiix i He IPHX0BYyE TOTO, MO CIPOCTYBaHHA Midy 1po
JOMiHyIOUe 3HAUEHHS 3aKOHOMNABCTBA y [IPABOBOMY KUTTi € OCHOBHOIO METOIO HOTO

po6OTU — JIJIS THi€E] METU MUCTUTEND 3BEPTAETHCS HE JIUIIE 0 3BUYAEBOTO YU TOPro-

BOTO IIPaBa, BiH TIOCHIAETbCsA HAa JOKTPUHY, HA CYAOBY NMPAKTUKY, SKi NOBONATDL

HECIIPOMOJKHICTD 1boro Midy. Hemae HaBiTb MOTpeOM faBaTh MOCHJIAHHS Ha AKECh
Miciie B «OCHOBOTIONOKEHHI», [ie BYeHWH (OPMYJIIOE II0 MeTy — II MOKHA JIETKO
BU3HAYUTHU, BiIKPUBIIM HABMaHHsI Oy/Ib-SKy CTOPIHKY IIbOTO TBODY.

COIIIOJIOTITA ITPABA O. EPJIIXA
K HAVKA ITPO [TO3UTUBHE ITPABO

He mosxmna Bumyckatu 3 yBaru i Te, mo O. Epimixa 3HAIOTh IePeBakHO (MOXKHA
CKa3aTé — Malie BUK/IIOYHO) 32 «OCHOBOIONIOKEHHAMY — MOTO JYMKU KPUTUKY-
0Th, 3aCy/UKYIOTh, 260 HABIAKH, BUXBAIAOTH CaMe B pakypci IIbOTO TBOpY. lHui
mpari O. Eprixa NMpuBepTarTh yBary JuIle IyXe By3bKOTO KoJa (axiBIliB, sKi
BUBYAIOTh TBOPYY CHAAIIMHY IIbOTO MUCJIHUTENS, i, KpiM TOro, BOHHU I€PEBaXKHO

JOCTYIHI TiMbKK HiMeIbKoio MOBOIO («OCHOMOBOIOKEHHs» MePEKJIaeHO Ha BiciM

MOB cBiTy)2. Xoua y CBOIX YMCIEHHUX TBOPaX® MPaBO3HABEIb TOPKABCA 6araTbox
iHIMX acIleKTiB IpaBa, BUCJIOBIIOBAB YMMas0 BAaXXJIUBUX AYMOK Ta IOJOKEHbD.
Binbie Toro, «OcHOBoMmONIOXKeHHA» 6yno samymano O. Epmixom ax HifK He SK
OCHOBHa TIpalld 3 IIPaBOBOi MPO6GJIEMATHKK — B CHCTeMi IMMPOKOi TPUJIOTII 3 comio-
Jorii paBa BOHO GyJI0 JIMIIe TIEPIIUM, BCTYIIHIM TBOPOM, Y AKOMY aBTOp (opMyIio-
BaB NpobaeMaTHKy (HeoOXiIHICTh PO3IINPEHHS KPYTo30py Cy9acHUX HOMY IOPHCTIB)
[18]. ¥ 1BOX iHIIMX TBOPAX CBOTO COLI0JIOrO-IPABOBOIO IUKIY, OMYOJIiKOBAHUX yoKe
mcns «OcHoBomonoxen s> [19; 20], aBeTpifichbkuii yaeHuil po3BrBa€ IpobieMaTu-
Ky IOPUANYHOI JOKTPUHY i CyAAIBCBKOTO TIyMadeHHs PaBa, IIi/l BIVIMBOM KPUTHKY
3HAYHOIO MiPOIO IePeryIAfaout CIoYaTKy BUCTIOBIICHI B «OCHOBOIIONOKEHHI» PAZIy-
kanbHi ymkn [21]. Tomy, sikiio Mu roopumo mpo O. Epiixa sik mpo TBOpIA Oinbm-
MEHIT CTPYHKOI COIII0IOro-IPaBoBOl KOHI[ETITi, TpX KOMEHTapi #0ro inei He MOXe-

1 2 TpaBmsa 2012 p. BunosHWiIOocs 90 DOKiB 3 AHA CMEPTi IBOrO TEHIAIBHOTO MPaBO3HABIL,

a 14 Bepecus 2012 p. mu BigzHauwm 150-pivud Bix nHa Hapomkenus O. Epiixa.

2 3apaaku mybmikamism y okypHami «IIpobimemu ¢inmocodii mpaBa» YKPAIHCBKUM HUTadaM
JOCTYIHuU# psin mpaub (YpUBKiB 3 mpais) O. Epiixa B nepexyiazi Ha yKPaiHChKY MOBY. IpamorHO
nixi6pani mepexnanadamu tBopu O. Eprixa 1aloTh yKpaiHCbKOMY YMTAY€Bi JOCUTD IIOBHY KapTHHY
IIPO [IPaBOBY KOHIEMIIO aBCTPificbKOro MucauTens [9, c. 161-167; 10, c. 168—184; 11, ¢. 185-193;
12, c. 194-200; 13, c. 201-210; 14, c¢. 211-220; 15, c. 221-226].

3 Tlepy O. Eprixa Hanexuts 65 omy6rikoBarux mpams [16, c. 700-703], xo4a i 1e# CIICOK HA
CHOTOJIHI BiKe HEIIOBHMIA 3 ypaXyBaHHAM HOBUX mybrikamiil. [{uB. Takox 6i6miorpadiio, ckianeHy
B. Birynom: [17, c. 118—-121].
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MO OOMEXYBATHCS TiBKHM TUM, IO Ll MUCTUTENh BUCIOBAB Ha CTOPiHKaX
«OCHOBOIIONIOXEHHS>. *

Baxko ckasary, 4u ouikysaB caM O. Epiix Toro pe3oHaHCy, IO BUKJINKATIA y
1913 p. mybmixamis «OcHoBomonoxenHs». Hirmo Hi B camiil miit mpai, Hi B iHIIUX
tBopax O. Epiixa, HalicaHWX y TOH Mepio/l Yacy, He BKa3ye Ha Te, 0 MUCIUTEIb 3
okpail ABcTpo-YropchKoi imMiepii po3paxoByBaB Ha yCIIiX, Ha yBary HayKOBOTO cHiB-
TOBApWCTBA, OCOGTWBO TiC/sA MPOBaLy HOr0 NMPOTPAMU EMILPHYHUX AOCTiKEHD
KUBOTO IIpaBa. JOCTiIKeHHAM XMBOTO IpaBa OyIM MPUCBAYEH] BI BaX/IUBI mpari
O. Epmixa, 1110 BUAIILIN APYKOM Harlepelo/Hi myGJrikarii «OCHOBOIIONOXEHHS» [22,

“c. 12; 23, c. 47], B AKMX MUCTUTEb BUKJIAB CBOIO TIPOTpaMy iHTerpaiii HayKu 1po
IIPaBO 3 XUTTEBOIO TTPAKTUKOIO fopuctisl. O. EpJiix croyatky AOJIy4MBCSA [0 1IBOTO
PYXy BLIBHOTO (3HAXOIKEHH:A ) IIpaBa [25, c.170-202], ane yepes KinbKa POKIB 3BEp-
HYB yBary Ha BJIacHE COI[OJIOTIYHY IPO6IeMaTUKY, He 3aIUITAIOYN OCTATOYHO Tabip
IPUXHIBHUKIB BUTBHOTO MpaBa (CYAAIBCHKOTO SHAXO/PKEHHS IPABa).

OCHOBHUM HayKOBHM IIPOEKTOM MUCJIUTES IOTPIOHO HasBaTH BBEJICHHS TIPH-
KJIaJHAX METO/iB HaBUaHHS fopucTiB, mo O. Eprix mporonocuBs CBOIM IPOrpaMHUM
3apaHHsM y rpyxHi 1906 p. mpu BeTymi Ha mocaxy pexropa [26], i xe 31909 p.
3ampoBajuB Ha lopuauyHoMy (axynasreTi UepHiBEUBKOro yHIBEPCUTETY . HOBUH
HaBYaIbHUIL Kypc 3 xkuBoro mpasa [27]. [licia Hepaamoro 10CBiny oprasisariii emi-
PUYHKX JOCiIPKEHD IPABOBOTO XUTTS HapOAiB ByKOBUHM, ONMCAHOTO y 1X MPALLIX,
O. EpJix mocTaBuB I NUTaHHS CaMy €BPUCTUYHY L{IHHICTb TaKHUX JOCJIiIKEHD [28,
c. 575-576]. IOpuxnuHe crniBTOBapHCTBO ABCTPIi AK i paHille He 3BepTaslo yBaru Ha
OpUTiHANBHI i/1e] MUCIUTEIS, SKUI B 09aX aBCTPifCHKMX Ta HIMEI[bKIX MpaBO3HAaBIIIB
cTosB B acomiatusHoMy pamy 3 I. Kamtoposumuem, IO. Odmnepom, E. Dyxcom,
@. XKeHi Ta iHIIMME TeOpPeTHKAMHU PyXy BLIBHOTO IIpaBa. MosKIMBO, piskuii i 4acoM
xaTeropuunuii Tou? 3suHysBavenb O. Eprixa Ha azpecy TPAAUITHO] IOPUANYHOL

 IOTMATHKH, SKAMU psicHie «OCHOBOIOMOKEHH>, IEIKOI0 MiPOIO MOKHA MOSICHUTH
DO3IPATYBAHHAM BYEHOTO MPOTH MOBYAHHS IODUANYHOI CIIBHOTH (K TEOPETUKIB,
TaK i IPaKkTUKiB) i Mae Ha MeTi po30yAUTH IO CIINBHOTY, MIPUBEPHYTH if yBary zo
PO3POGITIOBAHOT ABCTPIHCHKMM MUC/IHTE/IEM MPOOIEMATHKY. -

Sxmo Takor 6yna mera O. Epixa, i AKI0 came Take GakaHHs BiH 3ara/iaB y Hi4

Ha PiznBo 1912 p., konu 3akiHuuB cBOE€ «OCHOBOMOIOKEHHA», TO CJIiI BU3HATH, 1110
Bifl i€l MeTu Ge3CyMHIBHO A0cAT, GaaHHs OTPUMATU yBary i MOIyJISPHICTb 6yJ0
smificaeHe. 3 ofHOTO GOKy, Buxix y- cBiT y 1913 p. «OCHOBOITOIOXKEHHA» 6imbuiicTb

JOCTIHVKIB BBAXAE [ATOI0 3aCHYBAaHHA HOBOI HAYKOBOI AMCIUILTIHA — COLioJIOrii
mpaBa [29], 3 mpyroro — inei, Bucnosmeni O. Epaixom, IpuBepHy N yBary i BUKIMKa-

7 peaxifo (AK MO3WTUBHY, Tak i HEraTUBHY) He JIUIIE Y HIMEIIbKOMOBHUX KpaiHax,

1 Q. Eprix HOpYIIMB 1€ TIUTAHHSI TIePefl ABCTPIHCHKUM HAyKOBUM CIIIBTOBAPUCTBOM Y BUCTYII Ha
3'i311i HiMenbKux IopucTiB y 1911 p. [24, ¢. 61-79]- Ane HisKoi yBary 1 izl He BUKIUKaJIA.

2 Pazom 3 TuM O. Epiix He BUKODUCTOBYE B «OCHOBOIIOJIOKEHH]» CI0BA «HIKOIUY, «3aBXKINY,
He POBUTH OCTATOYHUX CyAKEHb IIPO NPABOBY MATEPIlO i IO IMPOBIAHY POTb B HIf XUBOTO,
COWia/IBHOTO mpaBa. Moro hopMyITOBaHHS, IIPU YBaKHOMY TIPOYUTAHHI, HE J03BOJIAIOTH LUTH
BHCHOBKY Tpo Te, mo O. Epmix mpereHaye Ha yHiBepcalbHICTH CBOIX BHCHOBKIB. SIKIIO
IIPaBO3HABEIb AifiCHO 3aMUCIIOBAB el TBIp K CBOEPIAHY PEKIAMHY aKIliio, 3a IOIIOMOIOI0 K01
pO3paxXOByBaB IIPUBEPHYTH YBary 0 COIIOIOr0-IPaBOBOIL npobIeMaTHKY, KA MOBUHHA OyTH
PO3BHHEHA B TIO/[AJIBIIMX [IPALAX TPUJIOTii (IUB. BULLE), TO TaKa CTPATETIs € ITKOM 3PO3YMIJIOH0.
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a it y CIIA, @panuii, Anrxii [30, c. 8]. «OCHOBOTIONIOXKEHHA» CTAJO, TAKUM YIHOM,
BI3UTHOIO KapTKOK MUCJIUTEJS Y CBITOBOMY HayKOBOMY CITIBTOBapUCTBi, 32 I0IIOMO-

rofo sikoi mpexcTapsioThes i cam O. Epiix, i #ioro inel. He B ocTatHIO 4€pry yCIix

1[bOTO TBOPY MOSCHIOETHCS TPOCTOTOIO 1 BUTOHYEHICTIO CTHJIIO, YMIHHAM aBTOPa CHH-
Te3yBATH y CBOEMY CBITOTJIAAI Pi3Hi aCIeKTH MPABOBOTO JKUTTS (3BUYAH, CYNOBY Ta
IOPUANYHY TPaKTUKY, 3aKOHOZABCTBO, PUMChKE, aHIJIHChKE MPaBO TOIIO), sIK1 3a3BU-
yaif copUiAMaloThCsl IOpUCTaMU Hapi3HO. '

Ane y mpomy Bumamky O. Epmix cTaB epTBOIO CBOTO YCIIXy. Moro
«OCHOBOTIOIOKEHHST» MAIAJIOCS Pi3Kiit, 6araTo B 4OMy IDYHTOBHIiM KPUTHIL 32 CMi-
JIVBi, aje HeLOCTaTHBO o6rpyHTOBaHi inei, BUKJaeHI Ha CTODPIHKax i€l KHUTH.
Oco6IBO KOPCTKY BiAMOBiAb aBTOP AiCTaB Bifl BUCXIMHOI 3ipKK aBCTPIUCHKOTO IIpa-
posnasctBa [ Kemssema [31]. Josonu [ KenbseHa CTBODUIM BpaxeHHS AIHCHO

“HUIIIBHOI KpUTHKH [32], Ha AKy aBTOPY «OCHOBOTIONOKEHHAY, K 3MAETHCA, HIYOTO

6yzo Bignosictu. Barato gocmigHUKIB HebesmizcTaBHO BBaxkaooTh O. Epiixa «mpo-
rpaBumM» y cynepeuti 3 I Kenbsenom [33]. oA

Hacmpaszi, 3 ¢opmyioBaib «OCHOBOMOJIOXEHHA» MOKHA Oysi0 3pO3yMITH,
mo O. Epiix Biggae 6e3yMOBHY IepeBary COIiaJbHOMY IIpaBy TEPE IIPaBOM odi-
ifiHNM, 3amepeuyiour AiiCHiCTh OCTAHHBOTO y BUIAKAX KOJI3ii 3 XKMBYMM TIPABOM,
a CTOCOBHO [0 IPABO3HABCTBA — CTABJIAYM IIJ CYMHIB MOTPIGHICTD AOTMATUYHUX
IOCTi/KeHb, IPaBOBUX KOHIIEIIIIH i cxeM. 3asBUTH IIPO Iie 03HAYaI0 TOCATHY T Ha
CTOBIIM €BPOIENCHKOI OPUANYHOI HAYKHU, AKa caMe i BUPOCIa Ha KyJbTHBallii 0di-
HiHOTO, «PO3YMHOTO%», <IPHPOJHOT0», «IIPO(ECOPCHKOTO» TpaBa JIA MOL0NAHHA
«BapBapChKOTO», 3BUYacBoro npasa. [[poro cyyacua O. Epzixy eBpornelichka Teo-
pis mpaBa mpo6aunTy He MOTJIa — HOTO ifel, mics HeTPUBAJIOTO KBABOTO 06roBO-
DeHHs, Ha 6aTaTo JIecATUIITh Kanymu y 3abytra. Ixei O. Epaixa sHaiiuuta 6inpi
JKVUBUH BiAryk 3a okeanom, y Cronydenux Illratax [34, c. 144] i,B SlmoHil [35,
c. 109—115], Hix Ha 6aTHKiBIIMHI IOrO MUCIUTENS Ta B iHIINX EBPOMEHCHKUX Kpa-
iHax. /

I1i crocTepesKeHHs AOTIOMAaraloTh HaM 3pO3yMITH, B AKOMY pakypci 6yJia crpuii-
HATa COI[0JIOTO-TIPABOBA KOHIIEIIA O. Epnixa. Ane uu 6yB 1eii pakypc 6e3yMOBHO
npaBuIbHEM? Un MOKEMO MU POSI/IANATH KOHIIEIIILIO aBCTPIMCHKOTO MUC/IUTETS T
it GyIb-sIKy COIIOJIOTIUHY Teopilo [IpaBa, sIK TaKy, 1110 060B’ A3KOBO CIIPUUMHUTD MPH-
HICKEHHsI 1 HaBiTh 3allepedeH s 3HaueHHs O(iliifHOro npasa, poJii AepKaBy y Mpa-
BoBoMy %uTTi [36]? Ilomi6HuUX 3as1B Ha CTOPiHKAX MPAIb aBCTPiliChKOTO MPABO3HAB-
1A Hemae, BoHM mpumucyotbes O. Epiixy #oro KpuTuKamy, SIKI HaMaraioTbCs
«PO3BUHYTU» COLIOJOTIUHI iflel MUCTUTEN IPO MPaBoO 10 iX «JIOTiYHOTO» KIHIIA.
AJle 1 «JIOTiKa» € BEJIbMU CyMHIBHOIO.

Titicao, O. Epmix KpUTHUKYBaB cydacHe HoMy TeOpeTHYHE IIPaBO3HABCTBO 32
He3IaTHICTh OCATHYTH COI{asbHi peaii, 3a JorMaTHU3alliio paBa SK 3HaPALLA peai-
3a1lil JepKaBHOI MOJITHKY, 33 PaXyHOK YOTro Y I10Jle 30py HayKH Ipo IIPaBO HOTpa-
IIS1a JTMIIe He3HAYHA YaCTUHA IPABOBOTO XKUTTS, [I0B'sI3aHa 3 MIsA/bHICTIO IepP&as-
HuX yuHOBHUKIB. Y miit mepcrmekTtusi O. EprixoMm ocropioBanacs cama Te€3a Ipo
HeoOXIHICTh BUSHAYEHHS MTPaBa K IPUMYCOBOTO MOPANKY, BCTAHOBJIEHOTO i AT~
MYBaHOTO JEpKaBOK — a/pKe BeIUKa YacTUHA TPABOBHX BIIHOCHH npotikae 6es3
OyIb-SKOTO BTPYYaHHs JE€PKaBU, IPUIOMY cy6’eKTU 1MX IPaBOBITHOCHH HaBITH
He 3aMUCITIOI0THCS TIPO Te, 106 3BEPHYTHCS [0 A€PKaBU /I PeraMeHTalil ix civesi-
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HOTO, FOCIIOZI2PCHKOTO, PEITIHHOTO KUTTs, X09a O Jep:KkaBHUI IPaBOBUH MOPSIOK i
JI0TTyCKaB TIOiOHE TOBOIKEHHsI!.

Aste Zie X TOMI MéeXi TIpaBa CTOCOBHO IHIIKWX HOPM, SIKI TaKOX DErJIaMeHTYIOTh
crminxysannsa? [le muramns nas O. Epiixa cTaHOBHIO 0COO/MBI CKIAIHOLI — Tak,
y 1911 p. Mucautenp mucas, mo «O6yab-sIKOMY IODHCTY BioMO, III0 He MOHa IIPO-
BECTHU MEKI MiK MOPAJIJIIO 1 TPaBOM: HalfuacTillle CbOrOAHI IPaBOM CTa€ Te, 1110 BUOPA
6y710 MOpaLTIO — IIPABO € MOPAJLIIO BYOPAIIHBOTO AHs» [22, ¢. 20], a y mpami 1912 p.
MOJKHA MPOYUTATH: «BupinryBaTu Mpo Te, Y4 MAEMO MU CIIPABY 3 MOPAJLIIO YU TTPa-
BOM, 1 3aJIUINAIO0 TUM, XTO GifbIlle MEHe MOsKe TIPULIUTY yBary OesILIiHIN TepMiHo-
norii» [23, c. 48]. B «OcHoBononoxenni» O. Epiix 3aiiMae cxoxy mosuiio: «Baxko
[TPOBECTU HAYKOBY MEXY MiX ITPAaBOBOIO HOPMOIO Ta iHIIMMU BUAAMU HOPM, ajie Ha
IPaKTUIN 1A CKIAAHICTh BUHUKAE pinko. KoskeH 3a3Buuail 3Moxke 0e3 3BOMKaHHA
0IIpa3y cKa3aTH IIPO HOPMY, 94 HaJIEKUTh BOHA [0 rarysi mpasa abo A0 peirii, 3Bu-
Ya10, MOPAIbHOCTI, IPUCTONHOCTI, TAKTY, MO 41 HOpMaM xopoluoro Tony. [lei dakr
TIOBMHEH YTBOPIOBATH BUXi/IHUH IYHKT HAIIOTO AOCHiKeHHs. [[UTanHs PO NpoTH-
JIeKHOCTI ITPABOBOI HOPMH 1 IIO3AITPABOBUX HOPM € IIUTAHHAM He HayKHU IIPO CYCIIi/Ib-
CTBO, a colfianbHoi neuxomorii» [8, ¢. 209]. Tnes O. Epiixa o6rpyHTyBaTH Iie PO3X0-
JUKEHHsI 9epe3 PO3MEXYBAHHS NCUXOJOTIYHUX BiIUyTTiB 6y/a oXapaKTepH30BaHa
I KenpsenoM (Ha HaIly AyMKy, L[IKOM 3acTy’KeHO — Ha Iie Bkasye i M. Pebinnep
[6, c. 124], ane € i mpoTmexHa Touka 30py [35, c. 98—100]) sk cama Kypio3Ha CTIpo-
6a BUBHAUUTH CYTHICTH mpasa [J, ¢. 620].

Bonnouac O. Epiix He BUKJIIOUA€ MOKIUBOCTI /IS IEP>KABHOTO IpaBa 3HAWTH
coIiaZbHy Mi€BiCTh, CTAaTU pPEAJbHUM KEDIBHUITBOM IO Aii A1 cy6'eKTiB mpasa,
HaOyTH cTaTycy kuBoro mpasa. [lo-mepire, nepxaBHe IpaBO HE TOTOXKHE 3aKOHY B
mupokoMy cesci [8, c. 179], 1, mro HaliBaskyuBiIIe, «Aep:kaBHi IPaBOBI HOPMU PIIKO
BiIPI3HSIOTHCS BiZ comiambHuXy [8, c. 376], OCKiIbKM BUHUKHEHHS 1 THX, 1 IHIIUX
HOPM 3YMOBJIEHO CYCIILIbHOIO HeoOxinnicTio. O. Epiix 1ocuTsb sSAcHUI i IOCTiZOBHUN
y 1IbOMY IITaHHi i He BUK/IIOYAE IPaBOBOI mpupoau (To6To opraxisaniitaoi posi mpu
perjaMeHTallii ComMiaTbHOTO KUTTS) 32 JepKaBHUMU yCTaHoBaMU. Buenuil BUsHaE:
«Te, 110 ZIep:%aBa TYT, 5K i B yCbOMY, MOKe GaraTbOM PO3MOPSAAUTHUCS abo 3ilcyBaTi
CBOIM IPAMHM BTPYYaHHSAM i PIlIEHHSAMH CBOIX BIOMCTB, 3BUYaiiHO, Oe3mepedHo»
[8, c. 397]. Ane BumTaiimocs y i cioBa: «be3nepeuno i Te, 0 BOHa [fepxaBa. —
M. A.] cIpoMoKHa 3aIyCTHTU B pyX 260, HaBIaKH, 3y[TUHUTH IIKH CYCIIiIBHII PO3-
BUTOK» [8, ¢. 397]. 3 miei Touku 30py, 3BunyBavenHs O. Epiixa B 3anepeyeHH] Ipasa
JIepKaBH, HOTO AI€BOCTI Ta CUJIM, ¥ B3aEMOBUKJIFOYHOMY ITPOTUCTABIeHH] 0(iliiHOTO
Ta COIabHOTO 3aCHOBaHI Ha HEMTOPO3yMiHHI, HAa BUXOIJIEHUX 13 KOHTEKCTY HHTaTax.

[HImI00 XapakTepHOI IOMWJIKOK y CIPUMHATTI KOHIIENIIl >XWBOTO Mpasa
O. Eprixa € ygBIesHs PO Te, 10 B COLI0JIOTO-TIPABOBIl TEOPii aBCTPIHCHKOTO MIIC-
JIUTeIs HOPMA OTOTOXRHIOEThCA 3 PaKkTOM?, a GaKTUYHWHN MPUMYC € CHHOHIMOM FODH-

! Imma cnpasa, Mo AepiaBa Ta i MOPSIOK MOXYTh CTAHOBUTH He3pUMUil QOH [HX BiIHOCHE,
32IWIIAI0YH CYO €KTaM TIPABOBITHOCHH MOXKJIUBICTD alelAlii He Juille A0 COLIadbHOIO, 2 ¥ I0
odinidiroro mpasa. el MoMeHT came i Oys sauuienuit O. Epaixom 6e3 yBarm Ha cropiEszs
<«OCHOBOTIOIOKEHHS >, 32 1[0 HOTO aBTOP ITABCS 3aCAyKeHill KDUTHII 3 OOKY OMOHEHTIS.

2 Tle# noxip Buepine 6yB BucnoBienuii y kputuil I. Kenpserna, sHa mo O. Epaix axmis=0 1
JIOCHTB TTEPEKOHJIMBO 3aMePEYyBaB, 3BUHyBauyioun [. Kenp3eHa y IPUNECYBaHH] HOMY SVENE
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AWYHOI HOBHHHOCTL. ¥ TOMY, IO 1ie 2aOCOTIOTHO He TaK, MOXHA IIEPEKOHATHUCS, TIPO-
ugyraBmH «IOpuauuny moriky» 1918 p. 3oxpema, Tam O. Epxix murmie mpo Te, mo
“3aBJIaHHAM COIIOJIOTII TIPaBa, #CHO, € BCTAHOBJIEHH:, a He OIliHKa dakris, ane Ipu
IIBOMY COITi0JIOTis TIpaBa He CTaBHWTh CY/UI B 000B’SI30K 3aCTOCOBYBATH I[i COIiANIbHI
dakTu 3aMicTh HOpM 3akononasctsa [19, c. 389]. Bixkunaioun «BysibrapHuil €Ta-
TUCTCHKUI HOTIJIAA Ha paBo» [19, c. 82], MuciuTens He IpeTeHAy€E Ha (POPMYBaHHS
APYTOTo IPaBOBOTO HOPSAKY (KHBOTO npasa), AKuii 6U icHyBaB MapaebHO TTOPS-
Ky IpaBa JiepaBu. Moro ocHosHa KpuTHKa GyJia 3BepHEHa IIPOTH JeAYKTUBICTCHKOIL
Mozes IOPUAMYHOTO MHUCTIEHHs, e Cy[QIs MUCIMBCS sIK Gessuka IepefaBajibHa
JIaHKa BEJIMKOTO MEXaHi3My IIpPaB03acTOCYBaHHsI, 1[0 aBTOMATUYHO BUTATYE JIOTIY-
HUI 3MICT i3 IPaBOBUX BHCJIOBIIOBAHD i MOIIMPIOE I{eil 3MIiCT Ha IIPaBOBI BIAHOCUHY,
aki nexars mepex M. O. Epiix, cigom 3a P IepiHrom, 3akiukaB A0 TOTO, 106
y IIPaBOBUX BUCJOBIIOBAHHIX (3aKOHOZABYUX TeKCTax) IIyKaTh He 00’€KTUBHUU
JIOTIYHMI 3MiCT, a KOHKPETHI IHTEPECH, sIKi MaJIi Ha yBasi 3aKOHOZAABII (y [IUPOKOMY
CeHCl, BKII0Yatoun 6e3iMeHHUX TBOPIIB PUANYHUX 3BUYAiB i TpaAuiiil), koam Gop-
MyJTIOBANH 11i BUCJIOBIOBaHHs. 3 Ii€l TOYKU 30Dy, corioyoria npasa O. Epmixa Gyna
CIIpSIMOBaHa He Ha 3amepedeHHs odiliiiHoro mpasa, a, HABIAKM, HA 3B’I3YBaHHI CY/-
IiB pearbHOIO BOJIEI0 3aKOHOAABIA .

ITPABOCYIJIS1 Y PAKYPCI COITIOJIOTTI ITPABA O. EPTIIXA

Y 1poMy acmekTi MU BUXOAUMO Ha INPUKJIAJHE 3HAYCHH: KOHIIETIIii aBCTpiii-
CHKOTO MUCJIUTEIS 151 IpobieM mpasocyad. 1lpasosi Hopmu st O. Epiixa 6ymu
He 6e3>KUBHUME KOHCTPYKIIiAMU (3BiZcHu #0r0 pi3ka KPUTUKA IOPUAUIHOI €K3ETEeTH-
ki B «OCHOIIONIOKEHHi» ), a 9aCTUHAMHU PEATbHOr0, e(eKTUBHOIO IIOPSAKY COLialb-
HUX 3B’S3KiB, KU 3aXUIIAE OKPeMi iHTEpeCH, He 104y IIPABOBOTO 3aXUCTY THIITUM.
KiHIIEBUM «3aKOHOAABIIEM», SKIIO TaK MOHa BucaoBuTHCs (uiel rimepbonn Hemae
y mparax camoro O. Epiixa), € came CyCIinbeTBO, ke (POpMyeE 3araibHUN ITOPSI0K
COI[iaIbHUX BiHOCHH, IKUIl 3T0JIOM HIOAHCYEThCS, YTOIHIOEThCA, 1HOAI IIepedopMy-
JILOBYETHCA i HaBiTh CIIOTBOPIOETHCS 3aKOHONABIAMY (KOHKDETHUMU iH/MBIIaMI,
AKi € TBOPIAMMU 3aKOHiB, 3BMYaiB, Tpaauuiil). Pasom 3 Tum O. Epnix nanexwii 8ix
HaiBHOTO comionoriamy I1I. MoHTecK’e, sikuii BBaXXaB, M0 AyX 3aKOHIB caM PO3CTaB-
JIsie y CYCIILIbCTBI Bee TI0 CBOIX MicCIIfX, a iHAMBIAK, sSKi HOPMYIIOIOTh IPaBOBI MpH-
[WCH, € JIWIIe JIAIbKaMy, SKAMU BOAUTH BMiJa pyka 00’'€KTUBHOI (TeorpadiuHol,
icTopramoi Ta in.) HeobxinHoCTi [40]. ITokasoBo mpu oMy i Te, mo O. Eprix xate-
KM Bil ONTHMi3My TPUXWJIBHUKIB iCTOPAYHOI IIKOJU IMOAO TTPAaBOBOTO 3BHYAN.
30KkpeMa, OfHA 3 TIpallb aBCTPIiMCHKOrO MPAaBO3HABILA IPUCBAYEHA CaMe KDHTHII
3aCTOCYBaHHS TOPIOBOTO 3BWYAN0 y IUBLIBHUX IIpaBoBimHocuHax [41]. Hasmaxm,
y mpasosiii xonmemiii O. Epriixa BeandyesHy poiib Bifirpac iHAWBIAyaibHICTE KOH-

aymox [5, c. 615-623; 37, c. 638—644]. 3 i€l TouKU 30py He 30BCiM 0OTDYHTOBAHOH BHIIAIaE
O3HIIiS CYyYaCHOrO YKPaiHChKOTO JOCJi/(HVKA, 1[0 BJIACHE MOBTOPIOE 1l Kelb3eHOBChEMI
7OKip, He DaxyiOuHCh NpPH HbOMY 3 ODUIIHANBHOWO mo3uuieo camoro O. Epmixa [38.
=157 159]- ;

! V mpoMmy 3B'83Ky CHMBOJIYHO, IO OJHE 3 HEIaBHIX POCIHCHKMX AOCTIILKEED 3 npodEcMaTHRE
IpaBOCYAis MaE B IKOCTi cBoro emirpada piomuii Buciis O. Epiixa mpo Te, Mo HeEip 526
DOSBHTKY IIpaBa 3HAXOAWTHCS B CYCILIbeTBi [39].

(V5]
(53]
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KDPETHUX NPaBOTBOPILB, AKi (bOKycyIOTL Yy CBOIMl CBiIOMOCTI Ti 44 iHII iHTEpecH,
Ha/Ial049y IM IOPUIUYHUH 3aXUCT ¥ HOPMax. ,
Y 1IbOMy acIeKTi CJTiJf MOBEPHYTUCS IO IIUTOBAHOTO HAIOYATKY CTaTTi A0KODY
M. Bebepa na agpecy O. Epirixa 3a 3HeBary opuindyHIMU TIOHATTSIMY, 32 TIDOTUCTaB-
sexHs dakTiB monsaTTsMu. Crpasa Hze 30BciM He Tak, sk ysiBisiB cobi M. Bebep.
Hagenemo cioBa camoro O. Eprixa: «[Tomunka Tak 3BaHOi I0pUCIIPYAEHII] TOHATD
T0JIATa€ HE B TOMY, III0 BOHA IIPAIIOE 3 HOHATTAMHU (OCKiNbKU 6e3 MOHATH HE MOKE
6yTy Hi HayKH, Hi IPAKTUYHOrO 3aCTOCYBaHHS HAYKOBUX Pe3YJIBTATiB), a B TOMY, 1110
BOHa HETPaBWJIBHO KOHCTPYIOE 11i MoHATTs» [19, ¢. 196]. Hopma mpaBa nosuHHa Mic-
THTH YOTUDU €JIEMEHTHU: 3aXUIIyBaHuil iHTepec, yMOBU (0OCTABUHY) HATAHHS 3aXUC-
Ty, BKa3iBka Ha 3a00poHeHy mito, crocib i Mesxi 3axucty [19, c. 188]. [IpaBoBe BinHO-
IIeHHs [IPU IIboMY KoHcTpyioBanoca O. EpiixoM sk e1HICTb 1BOX MEPIIUX €IEMEHTIB
(saxumryBaHoro iHTepecy i Momesi 06cTaByH, 3a IKUX HafaeThes 3axuct) [19, c. 190].
Bracue mpasosinrOomenus ang O. Epmixa — 11e «collialbHO BU3HAHE BiHOUIEHHH,
sIKE 3TOJZIOM MOJKe PO3PaXOBYBaTH Ha OTPUMaHHs 3aXUCTy 3 OOKY CYHAiB 49U iHIIMX -
Biacteii» [19, c. 191].

3 1i€l TOYKU 30pYy cTae 3po3yMinum, 1o O. Epiix ax Higk He 361/1pa13cz 3amepe-
YyBaTH HODMY, 3Mimyiouu ii 3 daktom. IOpunuyni daxtu (BoJOAIHHSA, IaHyBaHHA
Ta iH.) — Ile Jullle YaCTUHU IIPaBOBOI HOPMY, 1le BiITHOCHHY, [0 KPUCTaJi3yBaIlCs
y IIDaBOBii MPaKTHII, IKi MOXYTb K OTPUMATH, TaK i He OTPUMATU IIPABOBUI 3aXUCT
(3amexHo Bix TOTO, IKUM GyIIe YETBEPTHIT eJIEMEHT HOPMU — croci6 i Mexi 3axucTy).
Tomy xomu B «OCHOBOIIOJIOKEHHI» aBCTPIMCHKUI MHUCIMTENb MOBTOPIOE (pasy
P. Iepirra mpo «HOpMaTuBHY cuiIy (aKTHMYHOTO», IiJI «CUJIOIO» BiH Ma€ Ha yBasl
He CaMOCTIlHY I0pUANYHY cuiry dbakTudHoro nopsaaky mpumycy (y womy O. Eprixa
OMUITKOBO 3BUHYBauyBaB [. Kesb3en), a siuiie Ty pymiiHy cuiry, ika CTaBUTh (ak-
TUYHOTO 3akoHOMaBls (OyIb Il YeHW MapjaMeHTy, MOHapx abo Cyanas) Iepex
MITAaHEAM TIPO HaZaHHA 3aXUCTY TOTO YU iHIIOTO BimHomenH:. IIpuyomy Binbysa-
€ThCS TaKe HaZaHHS 30BCIM He aBTOMATUYHO i TANEKO He 3aBKIM .

Mucnurtens migkpeciroe: «I[cHyI0Ui B CyCIiTbCTBI MPaBOBI iHCTUTYTU (MOPMYVIOTH
IIPaBOBHUI ITOPSIZIOK HE3AJIEKHO BiJl TOTO, PETYMIOIOTHCST BOHU IPAaBOBUMU IIPOMOS3HILI-
smu un Hi. 111 IHCTUTYTU 3aiesKaTh Bijl IIPaBOBUX MPOIMO3UIIiHA (0COOIHBO Bix 32x0-
HIB) TLTBKH TIE€I0 MipO¥O, SKOTO I1i OCTAHHI MOXYTh BU3HAYUTH, IKUM UMHOM IID2BOS1
IHCTUTYTH TIOBHHHI CIIPUMMATUCS CYALEIO i 0COOIUBO Te, UM MOBUHEH CYAIs HaIaTi
3aXUCT TUM KOHMIIKTYIOYUM iHTepecaM, SIKi, MOXJINBO, MOXHA BUSBHTH B IaHNX
mpaBoBUX mpomosutisxy [19, 219]. Bognowac O. Epiix migkpecioe, mo saxmcT
Moxe OyTH HajfaHWil He JIUIIEe 32KOHOM, HOPMATUBHO-TIPABOBHM AKTOM IEDEaSi
JIo IODHAWYHO 3000B’SI3YI0YNUX TEKCTIB HAJIEKATh, HATPUKIIAN, 3aKOH § KOHTHESHE-
"TaJbHOMY IIDaBi, IIPELEJeHT — B aHIVIIACBKOMY IIPaBi, IOKTPUHA — B MYCYIEM==-

CBKOMY 1paBi, 3BUYall — y TPAAULINHUX CYCHiIIbCTBAX. 3HAXOATYH SKECH BEIIHOMEE-
Hs1 10302BJIEHUM 3aXUCTY 3 OOKY 3aKOHOMARBIIS i BBAXKAIOUM, 1110 3 TOSKI 30DV SiM0T

1 JTMIITe 3TOI0M OTPUMYE 3aKPIIlJICHHS B HOp\ﬂ npaBa (cvmcx':.‘\o—m REOBOIZTTND., IEFSHESTT
10 Hajia€ IbOMY iHTepecy Ty uu iHury dopmy 3axucty [18, c. 1811537
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CIPaBEAMBOCTI (BOHHM BiAirpaBali YHMay POJb B yTBOPEHHI IIpaBa) IIi BITHOCUHU
TNOBUHHI GyTH IOPHUIMYHO 3aXHIIEH], CYUIA MOKE BUKOPHUCTATH CBOIO IOPUCAUKIIIHHY
BJIaly JUid PO3IIMDEHHSA MEX 3aXHCTY 32 MeXI HOpMU o(dinifiHoro mpasa.

AJle Ha BiIMiHy BiZl NIDUXWUIBHUKIB PyXy BLIBHOTO npaBa, fKi 6avath B Cymui
OCHOBHOTO TBODILA IIPaBa, Yy CBOIX mi3HiX TBopax O. Epiix mocuts wiTko mosHauae
Mesxi cyaniBepkoro poscyny. Ilo-nepime, BinbHUIT Po3cyn CyIZli IOIINPIOEThCS JIUILE
Ha Ti iHTepecH, AKi He BPeryIb0BaHi y MPaBOBUX YCTAIEHHIX MO0 iHIINX iHTepeciB:

-«CymoBe ypiBHOBaXeHHS {HTEPECIB MiATOPANTKOBYETHCS TIOPSIIKOM IIPABOBUX yCTa-
nenb» [19, ¢. 191]. Cyansa, crparodnch Ha TPUHIMIM TTpaBa a0 Ha CBOi daxTuymni
[IOBHOBAXEHHS, MO e CTBODHTH <HODMY DpillleHHA» (TOO6TO aGCTpakTHE MpaBUIIO,
BIIIIOBI/IHO /10 AKOTO CyZUIsi BUPINLY€E TUTAHHS PO npaBa Ta 060B’13KU CTOPIH CIIOPY)
AN KOHKPETHOTO Kasycy. AJe sIKIO Taka HOPMa -DIIIEHHS CyNepeduTUMe HOpPMi
npaBa, 3adikcoBaHoi y [IPaBOBOMY YCTaJeHHi (CTaTTi 3aKOHY), TO CYIOBe pilleHHS
byzne HempaBoMipHIM. MOXIUBO, CyIIst y CBOEMY PIIIEHHI i BUCJIOBUTD COLIAIbHO
3HAYYILIi IHTEPeCH, XOua y CBOifl HopMi pinteHHs Bil i hopMyoe TOTpe6U TeHIEHIIH
PO3BUTKY YSIBJIEHD IIPO CIIPABEJIMBICTD, alle 0 3aKPIILIEHHS Y MPAaBOBUX YCTAJICH-
HAX, TOOTO B TAKUX TEKCTAX, SKi BB2)XXAIOTHCSA IOPUAMYHO 3060B’I3yI0UUMHU B TOMY 41
IHIIOMY TIPaBOBOMY TOPSIEKY, HOTO pillieHHs Gy/Ie IHlle «IHiiaTUBOK IOpUCTay, siKa
JUIA TOTO, IO6 CTAaTH MPaBOM, [IOBUHHA TPONTH Yepes <GUTBY LYMOK» i OTpUMAaTH
HajiexHe GopMabHe 3aKPiIIeHHs y IPABOBOMY IIOPSIKY [11]:

ITo-mpyre, cymmiBchbke 3HaXofKeHHs MpaBa He Mae iHTYITHBHOTO XapaxTepy
(IKUM BOHO ysIBIANOCH ¥ TBOpaX 6araThOX MPUXMJILHUKIB BiJIbHOTO paBa), BOHO
HE 3BEpPTac Hac 0 MIPKyBaHb JOLIIBHOCTI — pIillleHHA Cy//i TOBUHHE GYTH 3aCHO-

- BaHe Ha PalliOHaTbHOMY, 06’€KTUBHOMY HayKOBOMY METOI, 1110 ZI03BOJISE HOCTEMEH-
HO BCTAaHOBUTHU BUXIJHI COLIaNbHi iHTepecH, saxmileHi 3akonomaseM. Coriosoria
IIpaBa A03BOJIAE TIOAOIATH 00’ EKTUBICTChK] YCTAHOBKH JIIOLCHKOTO MUC/IEHHS, yepes
AKI MU IIOMUIIKOBO «PO3IJISIAAEMO K 06’ EKTUBHO IIPABHJIBHE TE, O MU BBAKAEMO
pouinsHuM> [20, c. 546]. Cymns noBuHEH 6YTH KPUTUYHMUI He JUIIE CTOCOBHO CBOIX
‘MIPKyBaHb JIOIINBHOCTI, a ff Ma€ 6yTH 0COBIUBO aKypaTHUM, aTpUOYIOUN NesiKi ysB-
JIEHHSA TIPO JIOLIJIbHICTD aBTOPY HPABOBOTO TEKCTY. AJ’e TaKi YSABIEHHS He MOXKHA
BCTaHOBUTH 3 ITOBHO N0CTOBipHicTIO [20, ¢. 547].

OueBuaHO, O <ICHYIOTH NUTAHHS, AKi aBTOP MPABOBOTO YCTaJeHHs TIepen
c000I0 He CTABYB... HA iHIT MUTAHHS BiH HABMUCHO, YACOM JNEMOHCTPAaTUBHO, He Bif-
nosigasy [20, c. 542]. Tomy «6e3niu cycHinbHUX iHTepeCiB... 3aTUIIAIOThC (1oHaM-
MEHIIIe, IePBICHO, a fIesKi 1 MOCTIHO) 11032 paMKaMI TOTO IIPABa, SIKE chopmyiboBa-
He B IPaBOBUX ycTajleHHsx» [19, c. 184]. Bixsnauumo, mo nna O. Epmixa «mpaBose
yCTaJleHHSA» 1 «IIpaBOBAa HOPMa» CIIBBIAHOCATHCA MPHOIN3HO TAK CAMO, SIK /I HAC
CIBBIXHOCATBCA MikK COG0I0 «CTATTA 3aKOHY» i <HOpMA IpaBa» — ApYyre € MpaBUJIO
TOBEAIHKY, a mepire € ¢opma dikcanii 11boro mpasmia. 3 Iiei TOYKH 30py AYMKY

_O. Epzixa MOXHa TJIyMaYnuTu TAKUM YMHOM: IaJIEKO He BCi IpaBoBi HOpMU 3adikco-
BaHI y CTaTTAX 3aKOHOZABCTBA, BOHU MOKYTh (DiKCYBAaTHCS i B CyZIOBIl IIPAKTHII,
i B 3BUYAIX, TOProBenbHOMY OGITY. Tomy Mmix comiosoriero npasa i HOpMATUBHUM
PO3YMIHHSM IIpaBa HeMa€ HelepexifHol Mexi [42]. _

3aKOHOJaBeNb HECIIPOMOKHUN 3a3Malerinb JaTH MPABUIA IS BCIX MOKIMBUX
CUTYyalii, a Ti paBuna, AKi BiH CTBOPIOE, MBUAKO 3aCTAPIBAIOTH B MOTOI COIIATBHO-
IO XUTTA. 3aBLaHHAM CYAM € BUSBIEHHsS WX iHTepeciB i MOPIBHSHHS iX 3 THUMH
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IHTEepecaMy, SKi MaB Ha yBa3i 3akoHoxaBels (Y IMMPOKOMY CeHCi) Tpu (hopMyJIIoBaH-
Hi BIANIOBIAHKX IPaBOBHX YCTaJIeHb. SKIO CYAAA 3HAXOMUTD, 110 3aKOHOAABEI[h CTa-
BHB Ilepefl COO00 MeTy 3aXHCTY [EBHUX IHTEDECIB, ajie P 1[boMYy ChOPMYIIOBAB
IIPaBOBE YCTaeHH (CTaTTO 3aKOHY ) HEBAJIO0, POPMATIbHO BUKJIIOYHBIIY Ty Y1 IHIITY
3 TepenbavyBaHuX iHTepeciB 3i cdhepy, gKa OXOILTIOETHCS MM TIPABOBUM yCTaJeH-
HAM, To, Ha nymKky O. Epzixa, cyansd y TakoMy BUIIQ[KY TOBUHEH BUATH 3a BY3bKi
MEXI CTaTTi 32KOHY 1 HalaTH 3aXUCT TOMY IHTEPECY, IKUI MaB HaMip 3aXUCTUTHU 33KO-
HOZ[aBeIb .

AJle 9K BUSHAUMTH, IO MaB Ha yBasi 3aKoHOAaBelh? Yepes aHasmis 6yKBaJIbHI/IX
ciiB i Bupasis? [lell muax, AK MepekOHaHUI MUCTUTENb, HIKYIU He Befle, AKII0 (hop-

“MYJIIOBaHHA ITPAaBOBOTO yCTaJIEHHA HEBAAJIE. AmnaJi3 3araJbHUX HpI/IHHI/IHIB Ta izeanis

IPaBa, 3BEPHEHHS /10 IPUPOAHOTo IpaBa? Takuii uuisx wenpuiinathuii 11g O. Epixa,
IO-IIepIITe, TOMY, 1[0 BiH HEHAYKOBUI (3 TOUKYU 30Dy Ti€l Moei, 3acHOBaHOi Ha (ak-
Tax MO3UTUBHOI HayKM, AKa 3/1aBaJacs BUCHOMY OYEBUIHOIO), i, O-APYTe, OCKIMIbKY
BIH BeJle 10 Cy/IiBCBKOTO CBABIJIIS, IPUXOBYBAHOTO 3a IIPEKPACHIMH i ITiTHECEHUMU
croBaMu?. ABCTpilichbKuit MUCTUTENb GYB [IEPEKOHAHUH, 10 TiJTPKU COIi0NOTIYHUN
aHaJi3 MpaBa 30aTHUI HAZaTH B PO3IOPSUKEHHS 3aKOHOAABIIB, Cy[/iB Ta iHIINX
IIPaBO3aCTOCYBaYiB TOW HAYKOBUH (3aCHOBaHUN Ha (haKTaX i Opi€eHTOBAaHMH TINIBKY Ha
HUX) IHCTDYMEHTAapi, AKuil 103BOIUTH iM KOPEKTHO i [PaMOTHO BUABJIATU iHTEPECH,
SKI MUIATAI0TD 3aXKUCTY, 1 AKNI TUM caMuM Gyjie HAYKOBOW OCHOBOIO JJIsi PO3BUTKY
1. IepeTBOPEeHHS IpaBa. 3 i€l TOYKU 30py COILIOTIOTis IpaBa HabyBaJsia cTaTycy Ha-
YKOBOI IUCIUIUIIHY, HOKIMKAHOI «HABYUTH CYAIIB 3aCTOCOBYBaTH IpaBo» [19, c. 2].
Bes Takol HayKoBOi OTIOPH Cyas He 3MOXe HPAaBUIBHO (TOOTO HAyKOBO) BUPI-
LIWTH CIPaBY, AKa 3HAXOAUTHCA TIepel HUM. SIKIIO Cy//ist PO3KPUBAE Ti iHTEepecH, AKi

'TIPOTHCTOATDH OJIMH OXHOMY B KOHKDETHIll crpasi, To fioMy HOTpiGHO, Mo-Tiepiire, 1

iHTepecH MOPIBHATY Mix 06010, & IIOTIM MOPIBHATH iX 3 TUMH iHTE€PECaMH, 110 3aKO-

"HOZaBellb (Y IIMPOKOMY CEHCI) 3aXUCTUB Y TUX IIPABOBUX YCTATIEHHSAX, SKi € IOpUINY-

HO JIfiCHUMU B JaHOMY ITPaBOBOMY IOPsiaAKy. Lle moTpiGHO A71a Toro, mo6 nepekoHa-
TUCS, M0 <«IHTepec, AKUii IIYKae 3aXUCT IIepel CyAOM, He BIiIPI3HIEThCA Bif TOro
iHTepecy, Axuit 6yB ypiBHOBakeHHMil i 3aKpilieHuil y TpaBoBoMy ycTaneHHi» [19,
¢. 192]. Axmo cynns 3HaX0qUTh, 1[0 iHTEPEC 3aXULIEHUH CTaTTel0 3aK0HY ([IPaBOBUM
YCTaJIEHHAM ), Bill 32CTOCOBYE I[f0 CTATTIO. SIKIIO K iHTEpec He Ma€ 3aXMUCTY, TO MOK-
JmBi ABi cuTyanii. AGO 3aKOHOM 3aXMINAEThCS MPOTUIIEKHUN iHTepec, i Toxi cymasa
TIIOBUHEH BIIMOBUTHU B CyZI0BOMY 3aXMCTi, 260 X Hi OCIOPIOBAHHUH, Hi IIPOTHJIEKHUN
fiomy iHTepecu He BifoOpakeHi B 3aKOHONABCTBI, i TOAi cyaas Mae BUGPATH 3 KOH-
GbrikTyrounx iHTepeciB TOM, sIKUil MiAIATaE 3aXKUCTy. BiAMOBUTH B CyZI0BOMY 3aXUCTi
YHACJIIOK BIACYTHOCTI NIPaBOBOTO YCTAJIEHHS CYI/s He MOXe, ajie W BUpIIIyBaTh
CIIpaBY Ha BJIaCHWI PO3CY BiH He moBuHEH. Y uiit aumemi O. Epiix npononye cyani

' 3 i€l TOUKH 30py, OCHOBHUM METOZOM JUIS CYJUI Ma€ CTaTH iCTOpMYHe TIyMaueHHs: </L1s

LIE:K 3aCTOCYBaHHA IIpaBa 1CTOPH‘{H€ T]IyMaquHH €, TAKUM YHWMHOM, BH3HAaYa/IbHHM>» [?O
c. 542].

% Top: «Cyaas, axuii IpH BiApaBIeHHi IIPaBOCYZLsI HEXTYE 3aKOHOM, BHHEH y 3/10BXHBaHHI
mos=oBaxeHHAMH... BoHa [comionoria mpasa. — M. A.] He Ma€ Ha MeTi... OOTDYHTYBaHES Taxo0l
AOKTDHWEH, SKa MOIJia 0 NO3BOJIHTH CYIZAM HOPYIIYBATH IF0 CYAOBY NpDHCSTY [3acTOCOByBatTH
saxoH. — M. A]> [19, c. 389].
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OMIEH EPAIX PO 3AKOH I FIPABOCYAAS

_camocTiliHo BDIBHOBXKUTH iHTepecH, He 30alaHCOBaHI 3akoHOAaBIeM. [IpuyoMy
3DOGHTH IIe CyIUIsi IOBMHEH He IIAXOM BH3HAYEHHS HAlOiTbll CHIHHOTO 1HTepecy
(mmo nponosye P. Iepinr), a IUISIXOM HayKOBOTO aHATI3Y TOTO COMIAIBHOTO KOHTEKCTY,
B sIKOMY 32KOHOZA2BEIb CTBOPIOBAB TOW aKT, 3TiIHO 3 IOJOXEHHAMH SKOTO Majia 6
BUDINIUTHCA CITIDHA CUTyallis (HalpUKIa/, IUBLIBHIUI KOJIEKe, SKII0 MOBa iife po
MalHOBHUH CIIip).

Takun 9nHOM, KOHIIENIIIST aBCTPIHCHKOTO MUCIIHTENISI HE CTABHTH (axTi Ha 1po-
TUBary HOPMaM 1 He NPOTUCTABIIAE XUBe Mpaso odiuilinomy mpasy. Moro inTepec
CKOHIIEHTPOB2HHI Ha CHTYalliiX MOBYAHHS 3aKOHY — IIPOTAJINH, KOT3il, HEBIAIUX
3aKOHOAaBYHMX (QOpPMYII0BaHb. TyT TpafUNIiiHUI N€IYKTUBICTCHKUI METON BUSBIIS-
ETbCST GE3CHIMM, OCKIIBKH 3 TEKCTIB 3aKOHIB He BUILIMBAE JKOIHOI BiAmoBimi.
O. Epuix 106pe posymiB, W0 ZapeMHO IMyKaTH DillleHHS Ui IOCTABJIEHOI nepen
CYIIEI0 CIIDaBH B CEHCI, 3Ha4Y€HHI BUKODUCTAHWUX 3aKOHOJABLIEM CIiB: «Pimremms,
AKOTO BiH HIsIKMMY KJIINIAMH He BUTSATHE 3 [IPABOBHX YCTaJeHb, HOMY HOTpIOHO Gyne
3HATH... CAMOCTIHHO 3BaKyIOYH IHTEPECH, IO BCTYIIIM Y CYIIEPEYHICTb, i 3abesre-
UyI04H CyIOBHI 3aXUCT THM IHTEPeCaM, AKi BiH caM BBaxaThMe mpiopuTeTHuME> [20,
_C. 543]. ¥ uux cxramaux sumankax (hard cases, sk momi6Hi IOPUAMYHI CUTYyAIlil Ha3u-
BAlOThCA B aHIVIO-aMEPUKAHCHKIN IIPaBOBIit JOKTPUHI) cyani moTpiben HaykoBuii
IHCTPYMeHTapili /A BUHANEHHs IPAaBUIBHOTO pillienHs. I came meit iHCTpyMeHTa-
piit, Ha IymMKy npodecopa 3 UepHIBIIiB, COIi0IOTiA TpaBa IOKIMKAHA HAJATH B pos-
IIOPAZKEHHS CYIII.

BUCHOBOK

OueBuzHoO, 110 B il nepcnektusi O. Eprixy Hisk He MoHa J0piKaTy B IPUHU-
KEHHI pojii GOPMAIBHOTO 3aKOHY B IPAaBOBOMY JKUTTi. POJTb JIep:aBU y PaBOBOMY
KUTTI 3HAYHA, 0COBIMBO B CYCIIIBCTBAX CYYaCHOTO THILY, i ABCTPIfCHKUH MUCTUTEND
OyB nanekwuii Biz TOrO, 106 1E 3anepevyBaru [43, c. 94], xoua neski hopmy TrOBaHHS
HOr0 BUCJIOBJIIOBAHb PO JKUBe (COliaMbHe) IPABO AAIOTD MiACTABY IS NIPOTUJIEXK-
HUX AyMOK. Y 3B'a3ky 3 1mm B. Tamanaiis He 6e3 ipoHil 3akiumkae BpsaTyBatu
O. Epuixa Bix Horo % BIACHOTO BYEHHS PO KUBE PaBo [44].

Sxmo x cyans He Gyne ycBiToMuIIoBaTH, YoMy BiH Bizmae mepeBary TOMY 94U
IHIOMY iHTepecy, Bi 6yze a6o YHHUTH CBABiNIL, 260 3aXUMATH inTepecu HANGiNbIT
_cunsHoro. IT1o, oueBHIHO, He BiANOBiAae YSBJIEHHAM TIPO CNIPaBeANUBIiCTDb. Ajie i Ti
IaHi, 9Ki Aae cyam comiosoro- ICTOpHYHE NOCHIIKEHHS, He € MPAMEUM JKEPEIoM
HODM pimenss (i, Ti Ginbilte, HOPM IpaBa). BusiBieHi cynzeio hakTy He € mpsMIM
KEPIBHULTBOM 710 il — He MOXHA y BUIJIAMI «ICTOPHYHOTO AyXy» ab0 <«COLiaIbHOI
TEHIEHII1» COPMYII0BATH SKUICH IPABOBUI IIPUHIIUIL, 3TiLHO 3 KM cynns Oyme
JIETKO BHUDIIYBaTH NHTAHHS, SKi HE MalOTh IIPAMOI BiTIOBiNi B 3aKOHOIABCTBI [35;
c. 119-120]. Ils imio3is He 37aTHA 3HATHU 3 Cy/UIi TATAD BiATIOBIIATBHOCT 32 IPHITHA-
Ti HHM DillleHHs. Bif He MoXe 3HaliTH TAaKOro MPUHIUIY Hi B IIO3UTUBHOMY; HI B
COMIaTbHOMY (KHBOMY) HpaBl a SIKIIO 1 3Halijle, TO el IPUHINUI, MO-Tieplie, Oye
cyO’exTHBHUM, i, TO-IpyTe, GyZe CTOCYBATHCA He HAyKH, a OJITHKIL

Beynepes mommpeHiii HOMMIKOBii AyMIl, 3aBIAaHHSM COIiOJIOTii mpaBa, Ha
ayuxy O. Epxixa, He € HafaHH#A Cy/Uli MaTepiamty /IS 3allOBHEHHS IIPOTAIHH Y 32KO0-
HOXABCTBI — 5K 3a3HAYEHO BHUIIE, MUCIUTENb BIEBHEHMWl, 10 CyLIs He NOBHHEH
CTaBaTH Ha MICIe 3aKOHOZABIS, a (aKTH HE MOXYTh 3aMiHHTH BiICYTHIX CIiB.
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M. AxTOoHOB

Comionori= npasa 1a€ 3MOTY 3Haf T KOHKPETHE IPaBILIO, IO BPiBHOBAXKYE KOHKpET-

=i IHTEDECH B IaHil CIPaBi, CTOCOBHO TOTO 3arajbHOTO GamaHCy iHTepecis, sTKuif

S2XMINAETECHE NPaBOBUM MOPAAKOM [25, c. 190]. Takuit meton ana O. Epiixa € ocHOB-
HOH TaDaHTIEX CIPaBeIMBOCTI CYZ0BOTO IPOLECY — allKe COII0NOr0-iCTOPUYHHUIA
HOIIVK A2€ CyAai 011610 MMPOKY NIEPCIEKTUBY COLialbHUX iHTepeciB: He TiMbKY THX,
110 CTHKAHTHCH B CYNEDEYIl], a i TUX, AKi 3aKOHOABEIb KOJIMCh BUPIIINB 3aXUCTUTH,
abo skl cyams 3axmcTHB OM Ha MiCIi 3aKOHONABIA (4O YOTO 3aKINMKAE CT. 4

-IITBefiiapcskoro WHBLILHOTO YIOKEHHS ). TUM CaMUM CyZIS CTIOHYKAETHCS JI0 CIIPa-
BEILTHBOTO DimIeH s, ke, 1K BBaxas O. Epiix, Moxe 6yTu 3ab6e3medeHe JMIIIe TaM, €
OyayTs HayKOBO BHSBIIEHI Ta 3BaXkeHi BCi iHTepecu [19, c. 309]. ¥ ubomy acmexri
TBODYICTS 2BCTPIHCHKOIO MUCINTEsSI HaGyBa€ LiIKOM KOHKPETHUX IIPAKTHYHUX PHC,
10 3B'S3Y0Th COMIOIO0TO-NpaBoBy npobiremaruky O. Epiixa 3 nUTaHHAMU IIPaBo-
Cyans i mpaBosacTocyBaHHS [45, ¢. 191-202].
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AsTosos M. B. Oiiren Epnix npo 3akoH i npaBsocyans

AnoTtawis. Y uiii craTTi 2BTOp aHanisye cou,ionoro-npaBOBy KoHuenujto O. Epnixa
S TO'XM 30Dy il CTasneH s oo ASDXaBHO-NPaBOBUX ABULL, Ocobnusuii akuenT 3pobneHo
Ha BuENE:Ed Hochinks 3 TE0PETUYHOI KoHLuenuji O, Epnixa crocosHo npouecis 3gjn-
Crici®= Mpasocynng.  _

Kimososi cnosa: Q. Epnix, couionorisg Npasa, Npasocynas, NpaBosacTocyBaHHs,
3aKOHESCTE.

AuTonos M. B. Oiiren SPAUX 0 3aKOHe U npaeocyauu -

AnHoTanms, S SacTosuwel craTthe agTop aHanusupyer COLMONOro-npaBoByio KoH-
uemuso 0. Spmoa ¢ Touky SDEHMUS e OTHOLUEHUY K FOCYRapCTBEHHO-MPaBOBLIM SBSe-
HusM. OcoBeaii axuiesT CAesnaH Ha U3yyeHun CNeACTBUM U3 TEOpeTUYECKO KoHuenuuu
0. Spmoa o oo ISHMIO K MpoLeccam OCYLLIECTBIEHUS npasocynus.

Kmsosesmie cnosa: O, JpAMX, coumonorus Npaea, npaBocyaue, npaesonpumMeHe-
HMS, SaKDEFIOCTE.

Antonov M. The Law and Justice according to Eugen Ehrlich

Summary. In this article the author examines the socio-legal conception of Eugen
Eiwiich from the standpoint of its relation to the state-legal phenomena. The emphasis is
focused on the practical implications from E, Ehrlich’s theoretical conception toward the
adminisiration of justice.

Key words: E. Ehrlich, sociology of law, justice, law enforcement, legality.

368



