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OVITEH EPAIX NPO 3AKOH I NPABOCYAAfl

M. AHTOHOB
KailAuA am mpu\uuntux HaUIc' 0 o4eum,
saei\geau rcaQeipu meopii ma icmopit npaea i lepucaou
(Ha4iouantuuil 0 o cniduu4arcufi guieep cumem
< But4a utv o ila ercouo ivircu >,
C aurcm- II em ep 69 p z, P o cia)

BCTYTI

Hasea qiei crarri MoXe 31arucs Ae1qo AIaeHoIo - Oftreua Ep;rixa, 3acHoBHI4Ka

corliO-norii [paBa, eaesz.Iali CnpzfiuarOrs "sx iAefinOro npoTlIBHI4Ka 3axoHoAaectsa'

i lopu4raunoi Aoruaruxra2. CrnopeHy HIy xosqenqirc xcr.IBoro npaBa npurfuaro po:-

t r fl.Aaru Ha rrp orr,rB ary <. MeprBolrry>, o4iqift HoMy, 3 a*oHoAaBrlovy npany3 ax cnpo 5y

reopeTurlHo u14"topo*t"rl{ Aep}caBy ni4 crnopeHna npana4. .flxrtlo y ceoix eiAnoniAgx

Kpr,rruKaM O. Epnix i nauaranc.s BI4KpI,IrI,I rare po3yMiHng coqioloro-npaBoBol KoH-

qenUii "flK He[paBI,I.nlHe, fiovy He BAanocfl nepeKoHarfi y l]boMy cnoix cyuacHflxie

[6, c. 119]. Aae -Ia liftgro O. Ep"nix 5yn nacri;ln6n HeAaneKornaAtrufr', ilIo He 6a'Ius

irut"tttt poni 4epxaea i nuclNtoBolo oQiqifiHoro fipaBa (aaxono4ancrna) e cy{ac-

nouy fiolry [paBoBoMy xurri? flpouuranH.s <.OcnoeorloJloxeHH.fl co{ionorii npaBa>

AesKoIo niporo Monte cnpaBaru raKe Bpaxeuns, ocxi.nlrra y Uift'ceoif .Ueurga1111
npard MI4gJIHTSJIr 3ogepeA6yeTbc.tt Ha BIIBr{eHHi eeu'Iaeeoro 1paBa' rcTopll [paBa

(puucnme, cepe4nroni.Ine alirliftclxe i niueqlre rpaBo), ne npta4ilarouu oQiUifino-

ry trpuuy cxilrrracr 3HaqI4MorO uiCqg, gxulOi 3IaAyIOq[ fioro, to JII{11Ie Anq ASMOH-

aipuUli rolo, 11Io Ue [paBo He nupiruye scix nntagb IopI'IAI4qHoro x{}Irrs i u1o npano

AepXaBII H$acJIy)KeHo 3BoA"flTr, B paHr nafisax7rueiruoro a6o Haeirr, eAHHoIo Axepe-

nu rrpuuus. A-ne nacri.lbxll IIeHTpanbHa IIpaU.fl IIr,oIo aecrpificr,xoro MHcJII{Tels niAo-

6paxae fioro reopilo, ra ft qr4 e rl.fl reopia {ilicnom ra nocniAonsom? 9u tvtae uis-

1 llorcaeono, qo raKy xapaxrepr4crrarcy O. Epaixy, BoKpeMa, Aae Hixro iHurafi, arc d4ep cyracHoi

couio-rrori i npana H. Jlyuan 11, c.2a].
2 3nnuynavenu.s O. Ep.nixa B HexryBaHHi reprr.rinarr,ru i uossrrguu ropl4ctlpyAexrrll (flpaBoBolo

4oruon) no6yrye y npi"orttuucrei i s couiororii : nerxoi pyrcu M. Be6epa 12, c.2091.

3 Tax, Ha npornnexnicrr uix xr4Br4M i o$iuifiuu\a npaBoM 3Bepralorb yrary L lypeuv i

H. Traruauree, po6.ravu qe uporr4craBneHHs o6'ixrou cooei rcpurrzrra [3, c. 653-666; 4, c.667 -672].

a IIpo qe, Halpr{KJraA, nraure L Kenraen y ceorrZ noleuirli a O. Epnixorvr [5, c. 623-630]'

5 Y qlo1ay ei4uoueugi He Mo111ga noloAl{rl4c{ 3 TI4M9I' xro BBaj{cae O. Epnixa rpoeicHnrorv

nocruo,uepnicrcnroi AeKoHcrpyKlrii npaea 17, c. 152- 156].

@ M. AuroHou,2012
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onrEH EPATX nPO 3AKOH t qPABOCYAAT

nicrn corlionoro-rpaBoeaxoHrreurir O. Epaixa lre JIr.Irre 4.nx $inoco@ie i coqiororie,

a ft Ans. rrpaKrr4rcyrorrru ropucrin, cyA.4ia, [paBo3acrocynauin? CaNte Irr'IN't AsoN'I

rrraTanH.flM (na nepme 3 flrr,D( lfla einnoei,4aeMo HerarHBHo, a Ha Apyre - nosuru'Inno)

i 6yae [pucB.sqena us crarr.s, ni,4roroe.neHa Ao roeirelo O. Ep-nixal.
-II{oao 

<.OcnosoloJroxrer{Hrr>> 3ranaeMo 3HzlMeHt{rr{fi ehirpaQ Ilboro rBopy npo

Te, rqo <<rrenTp Barr4 po3Br4TKy rrpaBa... Jrexdr4Tb He B 3aKoHoAaecrsi... a B caMoMy cyc-

ni-nr,crei> [8, c. 64]. 3 orn.x4y sa qefi euirpa$ HeBaxtKo 3AoIaAarI4cn, flxi qi.lti craeue

rrepeA co6oro aBrop. Ta O. Ep.nix i He npuxoBye roro, rUo cnpocryBaHH.f, nai@y npo

4orr,rinynve 3HarreHH-n 3aKoHoAaBcrBa y [paBoBoMy xurri e ocHoBHoIo uerorc fioro

po5oru - [n5 rdei lreru MvIcrrr4TeJIb 3Bepraerbc.s He JII,Iure Ao 3Bl4rraeBoro qI4 Topro-

Boro lpaBa, ein nocuJraeTbcl Ha AoKTpzHy, Ha cyAoBy [paKT]4Ky' sxi AoeoAgrl

HeclpoMoxnicrs qtoro uiSy. Helrae nasirr norpe6n /laBaru rIoct4JIaHHs Ha sKecb

rr,ricUe s <.OcHoBono.noxesui>, Ae BqeHI,Ift $opvry;no€ qlo Mery - ii lloxna JIerKo

Brr3naql4rrr, .ni4xpranuur HaBMaHH n 6yn'-nxy cropinxy uboro rBopy.

COIIIOJIOTIS TIPABA O. EPJIIXA
' flK HAYKA IIPO IIOSI,ITI{BHE TIPABO

He voxsa Br4nycKarr,r 3 yBar[ i re, ulo O. Epnixa 3HaIorE nepeBaxHo (rr.roNna

cKa3arr4 - uafixe enrurrovHo) 3a <<OcHoBorroJroNteHH.sM> - fioro 4ytuxl{ KpI4rI4Ky-

roTb, 3acyAxtyloTb, a5o nasnarvI, BuxBaJIflIoTb caMe n paxypci qbolo reopy. Iuni

upaui O. Ep.rrixa npr4Beprarorb yBary Jrrlrrre Ayxe By3bxoro KoJIa Qaxinqin,'xlci
BrTBqarorb rBopr{y cnaAUIr4Hy uboro vrtrcr\rcerfl, i, xpiu roro, BoHLr nepeBaxHo

4OCrynni ri.nr,xra Hiueqr,rcoro MoBoro (<.ocsononoro)(eHH.rr> nepeKJraAeHo Ha eiciN{

rraoa cniry)2. Xo.{a y cnoix qncJreHHr4x rnopax3 [paBo3HaBeIIb ropxaBcg i 6ararlox

iulrzx acneKrie [paBa, BracJroBJrroEaB qI{MaJIo BandJllrB}rx AyMoK Ta rloJrox{eHb.

Einrure roro, <<OcHoBorroJloxteuna> 6y.no 3aAyMaHo O. Ep"nixou ax nigx He -flK

ocHoBHa npaqs : npaeoeoi npo6;rervrarvKu - s czcrerdi urupoxoi rpu"norii e couio-

"norii npaea nono 5y.no Jlt{rre [eprruM, BcrynHI4M rBopoM, y tKoMy aBrop Sopruy"rrro-
nan npo6.reMarr4rcy (Heo6xiauicrb po3rrrr4peHH.rl Kpyro3opy cyqacnux fiolty ropracrin)

t18]. y Aeox iHnux rBopax cBoro couio;roro-[paBoBoro III4Kny, ony5;rixonaHr{x yxe

nic.n"s <.OcHosoloJro)KeHH.f,>> [19; 20], aecrpificr,xwfi,yuenuftpo3BI4Ba€ npo6leltaru-

Ky ropuArrrtroi 4oxrpunz i cyllincbKoro rJTyMar-IeHH.s-[paBa, niA nn.[zsoM Kpr{TI4Kr{

3HaqHoro lripolo [eperJrsAaroqu clor{arKy Br4cJroBJIeni e <.OcHoBorroJloxeHHi> palu-

ra.ntni AyMKr4 [21]. Torray,.flKrrlo Mr4 roBopr4Mo npo O. Ep:rixa.flK rlpo rBopus 6i;rsur-

MeHrrr crpyuxoi couioloro-npanonoi rconqenqii, rrpl4 KoMeHrapi fioro iaefi ne Moxe-

1 2 rpaeHa 2012 p. Br4rroBHr4Jroca 90 ponie 3 AHq cMepri t{l,oro reHia-nlHoro npaBo3HaBlu,

a 14 nepecHa 2012p. Nara niA:uaqz.nra 150-piwa eiA AHs HapoAXeHH"a O' Eplixa'
2 3aeAsnu ny6nixauiarr,r y xypuani <.flpo6.nerran @iroco@ii npaBa> yrcpaiuclrcutra qlrrar{aM

gocrylHufi psA npallb (yprznxia a npaUt) O. Epnixa e ueper<laAi ua yrcpaiHcrrcy vony. lpauoruo

niai6paui [epeKlaAaqaMH rBopli O. Ep.lixa aarorl yrcpainclKoMy tlnraqeBi Aocurs IIoBHy Kapr14rry

rpo rpaBoBy xoHuenuiro ancrpificrxoro MlrqJII4reJIfl [9, c. 161-167; I0, c.168-184; 11, c. 185-193;

12, c. 194-200; 13, c. 20t-2I0; 14, c.21I-220; 15, c. 221-2261'
t II.py O. Epnixa HaJrexr4rr, 65 orry6.nixoBaur.D( riparlb [16, c. 700-7 03], xoua i ilet7 cuucox na

cr,oroAgi BXe HerroBHr.ifi a ypaxyeaun.sM HoBrD( rry6nirauifi. .I[ue. raxox 6i6.niorpaQiro, cr<aarel{Y

B. EiryHorrr: 117, c.118-l2Il.
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M. Auronoe

uo o6vexyBarlrcg ri.nlrra rlrM, lqo \eft vucnwreJlb BI4cJIoBl{B Ha croprHKax

<. O cttos oflo Jrox(egtltt >.
Baxrco cKa3arr4, utt ouilqraaB caM O. Epnix rofo pffioHaHcy, lqo BnKJrvrKara y

1913 p. uy6;rixaqia <.OcnoeoroJroi6eHgs>. Hinto ni e caNaift qifi upaqi, ni s iHrrux

TBopax O. Ep;riXa, HalI4CaHI,Ix y roft nepiO4 qacy, He BKa3y€ Ha Te, IIIo MI4CJIIITeJIb 3

oxparu Aecrpo-Vropcnrcoi itrnepii po3paxoByBan Ha ycnix' Ha yBary nayxonoro cnie-

ToBapncTBa, oco6luso nic.ng [poBaJIy fiOro nporpauu eunipvsnvlx Aoc.niAxenn

xueoro fipaBa. Aoc.niAxeHHsM xaBoro rpaBa 6yntt npuce.s'IeHi Aei naxrttani npaqi

O. Ep-rrixa, ulo euftIxrll4 ApyKoM HanepeAoAHi ny5-rircaqii <OcnosononoxenHa> [22,
'c. 72;23, c. 47), B .f,KIIx MIIcrII4reJIb BIlK;rIal cBolo. rporpalty inrerpaqii uayxn npo

rrpaBo 3 x{I4rr€Bolo [paKTIIKoIo topnctinr. O. Ep"nix cnoqarKy Aonyqranc.fl Ao Ilboro

pyxy ni-truroro (sHaxo4xennx) npaBa 125, c. 170-2021, aIe r{epe3 xi.nr,xa poxin :rep-

HyB yBary Ha BJracHe coqiorori.try npo5-neruarrrKy, He Banl{ruaroqll ocrarovno ra5ip

npI4X|4JIbHI4xis'eiIsHoronpaBa(cyaainclr<ofo3HaxoA)KeHHgnpaBa).
OcnosHr4l{ HayKoBrrM npoeKToM MvrcJrureJrs. norpi6uo Ha3BarIa BBeAeHHS rlpll-

KJTaAHTIX ueroAin HaBa{aHH.fl ropncrin, ttqo O. Epnix rrpciloflocl4s csoii\'{ [poIpaMIII{M

3aBAaHHsM y rpyAHi 1906 p. npn ecryni Ha rrocaAy peKropa [26], i B)Ke 3 1909 p'

3arrpoBaAl4B Ha lopu4u.ruorray Saxy.nrreri 
r{epnineUbxoro yHinepcnrery Honafi

HaBqaJrbHr4fi xypc 3 x(rrBofo rpaBa l27f: llicnx HeBAaJIoro loceily opraHisaqii euni-

prrqHux Aoc.niAxenb npaBoBolo XtI'Irr-s Hapo4in EyxoeraHn, onucaHolo Y Ilr'rx npaq'flx'

b. Ep:rix nocraBr4B niA nurann;r caMy eBpncrr4qHy uiunicrr raKl4x Aoc.niAxeHn [28,
c.575-5761. IOpaanvne cninroeapr{crBo Ancrpii xx i paHiure He 3Beprarlo yBarl4 Ha

oparina-rrr,ni ilei rravc.nr,rreJrfl, ssr4t4B oqax ancrpiftcstcux ra nilreqbKr{x npaBosuaeqie

.io"u e acoqiaraBgoMy psAy 3 L KanropoBl4qeM, IO. O$nepou, E. @yxcou,
(D. Xeni ra inuruuu reoperrrKaMlr pyxy eirsHoro [paBa. Moxluno, pisrcrafi i'IacoNa

Karefopl4quufi. rou2 3BIaHyBaqeHr O. Epnixa Ha aApecy rpa4IaIIiI?Hoi rcpra4IavHoi

AorMarr4Kr4, fl13;tlvlzr pacHie kOcnoBonorolceHH"s>>, Ae.flK_olo ltiporo Mo)KHa Iro"flcHl'Irr{

po3AparyBanH,f,M BqeHoro [porr,r MoBrraHHfl topla4n.rroi cni.nnnoru (ax reopernxin,

rar i npaxruxie) i Mae Ha rvreri poa6yArrrr,r qrc cni:rtuoty, nprrBepHyrz ii yeary ao

po:po5nrouanoi aecrpifi cr,rcuv Mr{cJII4reJIelt npo6-neiu arzrnlr.

.flrqo raKolo 6y-na uera O. Ep.lixa, i.srUo caMe raKe 6axanns, nin:ara4an y niu

ua PisAeo 79!2 p., rconra saxiHrrr.rB cBoe <.OcnosoloJlondeHHq>>, ro cliA BI43Har[' Iqo

siH qiei ruerr 6eacylanieHo Aocsr, 6axann.s orpr{Marr{ yBary i nouy.nxpuicrn 6yno

aAififfrese. 3 oAnoro 6oxy, euxi4 y cnir y 1913 p. <.OcuouoIIoJIo)KeHH-fl> 6futrruicfi,

AocliAruaxiB BBa)Kae Aaroro 3acHyBaHH"fl noeoi nayxonoi ,uucqun.rriun - colrio,rorii

npaBa [29], a Apyroro - iAei, BI4cJIoBJIeHi O. Ep.nixoM' IIpI'IBepHynII yBary i sI4xII4xa-

.nu pearqiro (ax uoanruBHy, raK i Herarr.reny) He .rrurte y niueqr,xoMoBHllx rcpainax,

-I O. Epaix [opyur]48 ue rrr4raHHfl nepeA ancrpiricurcuu HayKoBnM cnisrotapncrBoM y ancryni Ha

a'irAi Hineqr,rcux ropucrie y 1911 p.124, c.61-79]rA.ne uisrcoi ynaru ui iAei se BnKruKattt4.
2 Paaou a rnn O. Epnix ne BrzKoprrcroBye e <.OcHoBouoloxennir> croea <.HiKOJII4>, <<3aBntAr.I>,

ue po6nrr ocrarorrHux cyAx(errb rpo npaBoBy vatepiro i npo upoeiAHy poJlb a nift xveoro,

"orli-urroro 
rpaBa. fioro $opruy;rroBauHs, npl4 )rBalKHoMy npoquraHui, ue Aoeeo tstou' rrircu

B[cHoBKy npo re, u{o O. Epdx npereHAye Ha yuieepcannnicrb ceoix ezcHoerin. flKqo

,rpuuosrr*"qi Aificno 3aMprcJrroBaB rleri reip ar ceoepigrry peKr'Ialvruy alqiio, 3a AonoMororo sxoi

po3paxoByBaB rrpr{BepHyrn yBary Ao coqiororo-upaeoeoi upo6nenlarurH, sKa rIoBI'lHua 6yttz

po3Br{HeHa B [oAaJrr,uux ilpausx rpnnorii (aun. euue), To rarca crparerix e qi.nrort'r aposyuiaoro.
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ONTEH EPAIX NPO 3AKOH I NPABOCYAAN

a fi y GIIIA, opa.nqii, Anrnii [30, c. 8]. <.OcHosoIIoJIonteHH,s>. craJlo, raKuM qI{HoM'

eiSurHOIO KapTKoA MucJluTeJIg-y cniroeOuy HayKoBoMy cninronapuctni,3a AOIIOMo-

folo.flKoi llpeAcraBn-flIorbc.{ i caru O. Ep;lix, i fioro i'qei' He B ocraHHlo 'Iepry ycnix

rlboro TBOpy [o.agHloeTbc.s npoCToToIO i Bl,lToH'{eHicrro cTHJIIO, yMiHHtM aBTopa cI4H-

Te3yBarr4 y cBoeMy cBrrorJrsAt pt3nr acrleKTr{ rlpaBoBoro x(I,ITT"fl (saravafi, cyAoBy ra

roprdAur{Hy IIpaKT}1Ky,3aKOHoAaBcTBO, pl4Mgbrce, anrnificbKe IIpaBo ToxIO), -flKi 3a3B[-

uafi cnpufi nalorbc.fl IopHcraMil napisHo.
A1e y rlboMy Br,rnaAKy O. Ep"rrix craB xeprBolo cBoro ycnixy. Izloro

<.OcHosoroJro)KeHH-fl> niAAa-noc-a pisxifi, 6araro B r{oMy rpynroenifi xprarrarli aa clti-

Jrr4Bi, aJIe HeAocrarHbo o6fpyuronaui ilei, suxlaAeHi na cropiHxax Uiei KHI'IIu'

Oco5Jrraeo xopcrKy silnoni.4t aBrop Aicran nil nucxiAnoi siplcz aBcrpificbKofo rpa-

Bo3HaBcrBa L Ke.ns:esa [31]. Aosoal{ L Ke"nlsesa crBoptrJll,{ BpaxeHH.{ lific}ro
-nuulieHoi Kpr,rrr{Kn [32], na.{Ky aBropy <.OcuosonoJlonteHns>, flK 3Aaerbca, Higoro

6y;ro ni4noeicrq. Eararo AocniAsuxis He6eauiAcraBuo BBantalorb O. Ep-rrixa <<rlpo:

rpaBllrrrM>> y cyrepeq{i s L Ke-rrr,senorvr [33].- 
Hacnpan4i, a soprr.ly-nronaun'<.ocnoBorroJroxceHH.'>> MOH{Ha 6yno spo:yrr'rirra,

IIIO O. Ep"rix niA,qae 6esyrr,ronHy rrepeBary coqia-nnuouy rpaBy nepeA npaeorra oQi-

qifinuu, 3a[epeqyrc.{[-ail?cHicrb ocraHHboro y BtrrlaAxax ro.niaii e xLreIaN{ [paBoM'

a crocoBHo Ao rrpaBo3HaBcrBa - craBJl"sqr.I ni4 cytuuie uorpi6Hicrr, Aoruar[r{HHx

Aoc"niAXeub, npaBoBI{X KoHIIeilqift i cxeu. SaSeVtu npo qe O3HarIaJ'IO [ocgrHyTl4 Ha

6T9BIIII eeponeficsxoi ropu4nunoi uayxu, .sKa caMe i nupocla Ha KyJIbrI4BaUii o$i-

qifi noro, <<po3yMHOrO>>, <<rrpHpoAHoro >, <.npoQecopcbKoxo > lpaBa AJIfl noAoJIaHH.fl

<<BapBapcbgofo>>, 3Bfiqa€Boro npaBa. I{roro cyqacHa O. Eplixy enpouel?cr'Ka reo-

pia upana npo6avraru He MofJra - fioro i4ei, nicla Herpl4Banoro xBaBoro o6roeo-

p.ttt", Ha 6i.aro Aecsrz.nirn KaHynH y sa6yna.IAei O. Ep"nixa enufiwnu 6inru

xraerfi ei4ryr 3a oKeaHoM, y Cuo.nyuennx lllrarax [34, c. I44] i,n flnoHii [35,

c. 109-115], uix Ha 6arrxieqnni rlnoro v'uclrr4rerfl ra s iHttrlzx enponeficrKl4x Kpa-

inax.
|!i cfiocreper(eHH.rr AorroMararorb HaM Bpo3yMirr.r, n axouy paxypci 6yta cnpufr-

n.sra coqioJloro-IlpaBoBa KoHUerqia O. Epnixa. Ale vu 6ye.qefi paKypc 6eayltoeHo

rrpaBr4JrbHr4rra? r{u MonceMo Mr4 po3rn.flAarr4 KoHllenqiro ancrpiftcbxoro MtrcJrLrreJrsra

ft 6yls-arcy coqio-nori.{Hy reopiro [paBa, sK raxy, IrIo o5os'uaKoBo cnpuqr{Hl4Tb rrpE-

HlrmeHHs.{H Haeirn 3alepeqeHHs 3HaqeHHs oQiqililHoro ilpaBa, poni 4epxaBl4 y IIpa-

BoBoMy xrzrri [36]? tloai6:nuxsass na cropiuxax npallb ancrpificr,roro rpaBo3HaB-

rl"f HeMae, BoHIz IIpI4nI4cyIOTbc.f, O. Ep"rrixy fioro xplirLInaMr4, sxi nauaralorbc'x

<<poBBHHyTH> cordo:rori.{ui i4ei y1ucJItITeIIg. 11pO [paBo 4o ix <.lOri'{Horo> risqs'

A,rre qg <<JIoriKa>> € Be,tbMIl cyvnieHorc.

flificrio, O. Epnix Kpr4rr4KyBaB cyqacHe fiorr,ty reoperlrqHe npaBo3HaBcrBo 3a

nesAaruicrb oc{IHyr}I coqialnHi pea-nii, 3a AoIMarI{saIIirc npaBa sK 3Hap.sgx pea'ri-

ear{ii AepxaeHoi no.nituxll, 3a paxyHo6 r{oro y ilone 3opy IayKH IIpo [paBo IIoTpa-

ITJr.aJra Jrr4rrre He3HaqHa qacruHa npaBoBoro NtLrrrs., noB'.f,3aHa a Ai"s.nlriicTlo AepLaB-

Hvx trr4HoBn[xie. Y qifi [epcnexrr,rBi O. Ep.nixoM ocrroprcBaJracfl caMa re3a rrpo

neo6xi,qnicrb Br43HaqeHH.fl rrpaBa;rx rrpr4MycoBoro nopsAKy, BcraHoBJIeHoro i niarpil-

MyBaHoro AepncaBoro - aA.x{e BeJrr{Ka r{acrl,IHa rlpaBoB}rx niAnocun nporinae 6e:

6y,Ut-arcoro BTp)rqaHH{ AepntaBi4, [pnr{oMy cy6'exru qux [paBoniAnocun nanim

He 3aMrrcJrrororbc.s rrpo re, ri1o6 aeepny'tvcfi Ao AepiraBrr An"s perJraMenraqii'ix ci*rter-l-
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Horo, roclonapcbKoro, panirifrnoro xraTrs, xo.{a 6 4epxanHufi npanowrft flop-flAoK I

rorrycKaB noai6ne noeo4xenu.sl.
A,re ,qe x roAi lvrexi upana crocoBno iururax HopM, sxi rarox pernaMeHrylorb

cninryeanng? IIe lrr4raHH.s ,qn.s O. Ep;iixa craHoBI4JIo oco6rwsi cxlaAsoqi - raK,

y 191 1 p. vucnureJrb nlzcaB, rqo <.6y4r-.flKoMy lopl4cry ai4olro, rlo He MoxHa npo-

Becrr4 uexi uix Mopannro i npanoiu: Har?qacriure croroAni [paBoM crae re, ilIo Br{opa
5y"no rrropa;urro - [paBo e MopaJIJrIo BrropaurHboro AH.fl> f22, c.20), a y nparli t9t2 p.

Mo)rHa flporrr4Taru: <.Bnpiurynaru rlpo re, qu MaeMo MI,I cnpaBy 3 Mopannm r{I4 rrpa-
BoM, "fl BaJrrlrxaro rr4M, xro 6i.nr,ure MeHe Moxe rtpuairuru yBary 5egnriaHifi repuino-

,norii> 123, c.48]. B <.OcHosoilo.noxeusi> O. Fpnix satiN.{ae cxoxy noaurrirc: <.Baxxo

rrpoBecrr4 HayKoBy Me:Ky uix npanoeoro HopMoro ra inrunur BuIav'pr HopM, are Ha

npaxruqi qg cxraAHicrb Btrnrzxae pi.qxo. KoxeH ea:eu.{afi 3Monte 6es anorixann,fl
oApa3y cxa:arrr rrpo HopMy, r{H Harexurb BoHa 4o ra,lyai npaBa a6o lo pedrii, enn-
r{aro, Moparuuocri, upucroftHocri, raxry, NroAi.Iu HopMaM xoporrroro roHy. I{efi Qaxr
rroBr,rnen yrBoproBarvt suxip:wuia rryHxr Harrroro Aoc-rriAxesu.s. fllrrannr [po [por]r-

.nexnocri npanoeoi HopMr4 i nosanpanoBr4x HopM € IrI{raHH,sM He HayKI,I npo cycninr,-
crBo, a coqia-ntnoi ncuxo.noriio [8, ". 

209]. IAes O. Ep.nixa o6fpynryearl4 IIe po3xo-

AXreHH"s r{epe3 posrraexyndHH.s rrcr4xo.nori.{Hr4x ni4uyrrin 6yna oxapaKrepl43oBaHa
L Keft,eeHoru (Ha Hatuy AyMKy, qi-nxolt 3acJlylceHo - Ha IIe Bxa3ye i M. Pe6inaep

16, c. 724], a,re e i rporl4rrexHa roqKa eopy [35, c. 98-100]) .flK caMa rcypfiosna cnpo-
6asuzua\vrz cyrHicrr npaBa [5, c. 620].

BoAnoqac O. Epnix He Br4KJIroqa€ MoxJrnBocri Ans Aep)I{aBHoro npaBa zleai:nw
coqialr,riy 4ieeicrn, crarzr pezurbnr{M xepienuqrnoM Ao lii lns cy5'exrie npaBa,
ua6ytu crarycy x{I4Boro npaBa. flo-nepue, AepxaBHe npaBo He rorontHe 3aKoHy B

ur.{poxoMy ceuci [8, c.7791, i, uro Hafiean<runitue, <.4epxanni npanoni HopMr{ pi4xo
ei4pisnxrorsc.s eiA coqia-rrnnvxo [8, ". 

376], ocxi-nbxu BrrHIlKHeHnfl i rux, i isulax
HopM 3yr{oBJreHo cycni"nr,Horo neo6xiAnicrro. O. Ep"rrir Aoctrrb s.cnvfi. i nocriAoeHlafi
y {souy nnranni i ue eraKnroqae npaBoBoi npnpo4z (ro5ro oprauiearliftHoi poni npra
pernalreHraqii co4ialsnoro xur:rx) 3a AepxaBHr,rMr4 ycraHoBaMl4. B.{eHIafi Bp{3nae:
<.Te, uo AepxaBa r5rr, .sK i n ycrorray, Monre 6ararrorr po:rlop-flAl,Itucs a6o aincyearr.r
ceoil{ rrpsMr4.\r BTpyqaHruru i pirrenn"sMra ceoix ni4oucrn, 3nnvaftHo, 6esnepe'rHo>

[8, c. 397]. A:re e.rurafi;\aoc.s y qi croea: <.EcnepeuHo ft te, ulo BoHa laepxaea. -

M.A.lcrpoMolrna 3arqlcrr4rr4 e pyx a6o, HaBrraxr.r, 3yrrr4Hvrruqinuft cycninsHrali pos-

Br4roK> [8, c. 397]. 3 qiei Toqru 3opy, 3Br4HyBaqeHH.fl O. Epnixa B 3arepeqenni npaea

AepxaBr4, fi oro Aieeo c ti r a cu ru, y 83 a€ M oBuxnroqH oMy rrp orr4craBneniri o$iuir"moro
ra co{ia-nr,noro 3acHoBasi na Henopo3yMiuHi, na BHxorIJIeHI,Ix ie rcoHrexcry rlrlTarax.

Inmoro xapaKTepHoro rroMr4JrKoro y cnpxr?nxrri ronqenr{ii xraeoro [paea
O. Ep:rixa e _v.sBJeHH-s rlpo re, rqo s coqioJroro-npaBonifi reopii aecrpirlcllioro rfiIc-
:rwre.\flHoplra ororox{rfioerbc-rr 3 Saxrovr2, a $axrr,ruHufi npnrrayc e cunonirto}r ropn-

I luna clpaBa, r[o .repr*aBa ra ii nopaaoK Moxyrb crarroBr4Tlr neapnroril Qoa ruis BirHo{rrri
3a.rurrralortrr c1'6'erra,v npaeoei4Hocan Nroxrueicrr, anelsr{ii He -rrrutre ro corliasr-oro. a ii :u
oSiuifiuoro npaBa. IIefi uorrerir carvre i 6ye saalllennfi O. Ep.rixou 6eelBail{ Ha croplmc:l
<OurosofioJoxeurur>, sa u1o fioro aerop niMaaca aaoryNeuifi rplrurui s 6or*'ouonerrrin.
2 IIefi.4orip enepme 6ye nuc.noereHr.rfi y xpraruqi L Kc:rmen4 Ha rrro O. Ep-ris arcrrmea :

Aocr4Tb rrepeKoHnrco 3alepe{yBaB, 3Bnrr)rBaqyrovra |. KgrmseHa y rrp]mrrc\Banni fiorrt-'ry-ru:

360 OinocoQir npaea i 3aranbHa reopir npaaa if l-'1011



OI4TEH EPAIX NPO 3AKOH I NPABOCYAA'

srfiol rroBrrxnocri. Y rou_'1", rtro qe a6co.torno He rar, MoxtHa [epeKonarl{cs, IIpo-
qr{raBrm{ <.Iops.um}'-norfuq'> 1918 p. 3orcpeua, rarr O. Ep:tix rrl4lrre rpo re, Itro

3aBAaHrrrM coqio;rorii [paB4 trificno, € BcrarroBJreHrrs, a He or{inxa Sarrie, ane rrp]r

rrbor{y coqio-rrori-g fipaBa He craBHTb cyaai e o6oe'geox 3acrocoByBarn qi coqia-unni

$arru saMicrl HopM saKono.ilaBcrBa [19, c. 389]. Biaxr4LaToqu <<ByJIbfapHHri era-

rncrcsxufr ilor-rrsA Ha rrpaBo> [19, c. 82],uucnure./rb He rlpereHAy€ na $oplrynannx
Apyroro rrpaBoBoro Topgxrcy (xrcoro npaea), sxufi- 6u icuynan rapaneJlbHo rlop-flA-

Ky npaBa AepxaBH. ftoro ocnoeHa Kpr4Tr4Ka 6y;ra :eepHeHa nporu 4e4yxrunicrcnxoi
uoAeli ropr4Ar4rrHoro Mr4cJrer{nf,, Ee cyr4fl v'rrcJruBcfl .xrc 6esrlara [epeAaBanbHa

.rIaHKa BeJrunoro vexanis;r.ry npaBo3acrocyBaHH"g, tqo aBToMarI4qHo Bt4Tflrye nori'r-

nrafi slricr is upanonux BracJroBJraeaHn i [olrr4plo€ qefi sNaicr na npanoni eiAHocI4HI4,

.sxi 1exarr [epeA sura. O. Eplix, cni{ou aa P. IepinroM, 3aKJII4KaB Ao roro, rqo6

y rrpaBoBrax Br{cJroBJrroBaHH-ax (aaxono4anqux reKcrax) uyxaru tte o6'erctuenufr

loriynwTr 3uicr, a KoHKperHi iurepecu, "arci ua-na ua ynaai 3aKoHoAaBIri (y urupororr,ry

cenci, BKJrroqaroqu 6eeiuesnux rnopuin roplrAurrHl4x snuqais i rpaauqifi), xonrn Sop-
MyJrroBaJrr4 rli sracroerroBaHH-fl. 3 qiei rorrKr4 sopy, coqiolorix npana O. Ep"nixa 6y"rra

crrp.flMoBana He Ha 3a[eperreHHa oSiqifiuoro npaBa, a, HaBIraKI4, Ha 3B'.s3yBaHH-tr cyA-

4in pea-nrHolo BoJIero 3aKoHoAaBII.fl I.

TTPABOCyAAfl v PAKyPCI COqIOJIOTII IPABA O. EPJIIXA

V rlrony acnercri Mrr Br,rxoAr4Mo Ha nplrxna,qHe 3HarIeHHfl xonqenuii ancrpiit-

cbKoro Muclr.rrelrs,4"na upo6neM rrpaBocyll.s. llpaeoni noprtu.q,r.s O. Ep"rlixa 6yln

ne 6esxznru4Mr4 KoHcrpyxqiarrara (ssi4cra fioro piara KpI4rIzKa rcpIa4rzvHoi eK3erern-

ru n <.Ocnono:roxenni>), a.racruHaMr4 peaJrbHoro, e$exrllBHoro lopflAKy couiaar-

Hax sn'"flsxin, txuit 3axuula€ oxpeui inrepecrz, He AaIor{I4 npaBoBoro 3axtrcry inruu*r.

KiHueeuNa <<3aKoHoAaBrI€M), sKilIo rax Mo)KHa BucJroBlrrl4ca (uiei rinep6o;ru Heilrae

y flpaqsx caMoro O. Ep.nixa), € caMe cycni.nr,crno, -flKe $oprraye earaJrnuufr ropsroK

coqia-nlnrax siAHoc[H, "srcufi:roAou HrcancyeT],c"fl, yToqHIoeTF,c.t, iuo4i nepe$op\ry-

nboBy€rbcs i nasirr crrorBoproerbcs 3aKoHoAaBIIrMI4 (rouxpernuMa inAraei,4aral

axi e rnopusMr{ 3aKoHin, annvaie, rpaauuifi). Paeou 3 rrrM O. Epnix lareru[i siJ

HaisHoro coqiolorieuy III. MonrecK'e, fl:r.t{fr- BBaxraB, rIIo Ayx saxonis caM po3craB-

Jrfley cycuinr,crni ece no ceoix \aicq"sx, a inAuniAu,'an<i Sopvry;rrorort npaeoei nplr-

Trurcr4, e rume Jr.f,JrbKaMr{, I:xTLvr:a Bo.4I4Tb elv{ina pyrca o6'eruanHoi (reorpa$iwot.

icropr,runoi ra in.) neo6xilirocri [40]. floxasoeo rp14 IIboMy i re, ulo O. Eplix;Ials-

rfifi ei,4 onrrauieltry [prDil4nbHr{xin icropuuHoi ruxotz [IoAo rlpaBoBoro 3B]lq:uo.

3orcpeua, oAHa 3 rparlb ancrpificsnoro [paBo3HaBrls npI4cB.E]IeHa ca]{e rprryruri

3acroc)rBaHn.s roproBoro 3B?flraro y rlr4Binbnr4x npaeoni4Hocr{Hax [41]. Haeuaiol.

1, npanonirl rconr{erndi O. Ep-rrixa Benr4rre3r{y po"nr ni4irpae in4rani,rya-alnicm non-

J\\roK [5, c. 615-623; 37, c. 638-644]. 3 qiei ro.rKr,r Bopy He eosciv o6rpyeroeaHolo tsIa---Is.a€

uoerrt1it cyqacHoro vrtpaiucr'roro ,uocni,{nnxa, u1o BJIacHe noBToploe uer"l sguseuoecn,rzru-t

:oxip, He paxy'rorrrrcb trpr{ rrboMy s opnriuanrHoro rlo3r{rtiero carroro O- Eplixa [3s"
c. 157-1591.
I Y rrroul:3Bts3K-v crrrmoniwo, uo oAHe e He,uaerdx pociftcnrw:octi.::sem a u;,r6:exa:ua

EpaBoc]'a1e uae e trcocri ceoro enirpa@a nigoma7 eucnil O. Ep-:ixa rrps T€: mo -eu;;l :a-z

po3BrirK]' rrpaBa 3uaxo.xrrbc.tr B cycnii'Ibcrni [39].
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h?ernlrx rpaBorBoprlin, axi $oxycyrorr y cBoirl ceiAoNaocri ri .{H iHid inrepecli.
Ha.aaloql4 irrt ropu4ravnrafi saxucr y HopMax.

Y rlror,ry acnexri c.ni4 noeepry'tucfl. Ao rlr.rroBaHoro Haroqarxy crarri .toxopy
tr{. Be6epa Ha anpecy O. Ep.nixa 3a BHeBary ropr.{ArzqHr4Mr.r rrourrr-fiMn, 3a rrporrrcraB-
-leHH.rr Saxrie roH.rrrr.flMu. Cnpana fiAe aoeciNa He raK, .sK y"sBJr.sB co5i lf. Be6ep.
Haee,4elro cJroBa caMoro O. Ep"nixa: <.floura-nxa rax seaHoi ropncnpyAenuii non.arr'
[o-lrrra€ He B ToMy, ilIo BoHa flpaurce B rroH.rrrr.rrMra (ocxinrxw 6es nousrb He ]Ior(e
61"rlr ni Hayrr.r, ni npaxrrauHoro 3acrocyBaHH.s HayKoBr{x pesy;rlrarin), a n ronty, ruo
BoHa HerrpaBr{JrbHo KoHcrpyro€ qi nonxrra> [19, c. 196]. Hopua rpaBa noeHHHa Mic-
rrrrrr r{orr4pr4 eJreMeHrv: 3axuulyBairuft inrepec, yMoBrr (o6craeuun) uagauna 3axr{c-
n', exa3iexa Ha ea6opoueHy Airo, cnoci6 i vrexi 3axr4cry [19, c. 188]. llpanoee eiAHo-
meHHs npr.i rlboMy KoHcrpyroBaJrocs. O. Eprixou.sn eAHicrs ABox nepruux eneveHrie
(sa-rringeanoro inrepecy i rr,ro4e:ri o5craaun, saflKlrxHaAa€rbcs aaxncr) [19, c. 190].
B--racne npanoei4noureHH.rr an.s O. Ep.nixa - ue <.coqiaJrbHo Br43HaHe siAHorleHH.s,
.sxe 3ro,folr rroxce po3paxoByBaru Ha orprrMaHH"s 3axr4cry a 6orcy cy,uie vIz inruux
B.-racrei"r ,> f  19, c.  191].

3 uiei roqxr4 3opy cra€ sposyni-nirrr,r, rqo O. Ep.nix ax Hisx ue :6npanc.fl 3anepe-
rilrBarrl Hop]g/, aviruyn.rn ii : Saxrolr. IOpu4r.rvui Qaxru (no"rro4iHHa, naHyBaHHs
ra in.) - ue.rr.rrre -vacruHr4 npaeonoi HopMr4, ue eiAuocuHu, uro xpncra"niayr,aJrncs,
y npaeoeiit npaxraqi, ani noxyrr sK orpr4Martr,rar i ne orpuir.rarl4 npaBoBnfr.saxuct
(ea-nexHo sia roro, axnru 6y.ae vereeprrafi eJreMeHr HopMrr - cnoci5 i rraexi saxncry).
Torrl' Ko-Tir B <.OcnoeoloJroxenni> aecrpificrxufi. tt*rcnuteJrb tloBroproe Qpasy
P. Iepinra [po <<HopMarr4BHy cu.ny $axrl{qHoro>, ni4 <.sv1616> eiH Mae na yea:i
ne ca-rrocrifiir5'mpuAarrHy cury Saxrravuoro nopsAKy npl4Mycy (y vonry O. Ep:rixa
noMI4JrKoBo 3BlmyBar{yeae I Kenssen), a Jlt{rue ry pyuifiny cr4rty, fllca crawrrr Sax-
rr4rrHoro 3aKoHo.naBr{x (6ym qe qreHlr napnaMeHry, MoHapx' a6o cyl,l.x) repef
rrr4raHHrr\{ rrpo Ha.{aHHfl. zaxucry roro r{r4 inruoro ni4uoruenHx. flpnuouy eir6lna-
€Tbc.fl TaNe Ha.rarH.g soecil,r He aBToMaruqno i naJreKo He easxnul.

N'lnc"rrrrerrr nirtxpecnoe: <.Icnyroqi n cycni"nr,crni npanoni iHcrlaryra $oprq':nrl
npaBoBr.rr"r rrop.s,xoK He3zlrrexHo ai4 roro, perynrcrorbcflBolevr rrpaBoBI4I{I4 npouos;----

"flMr{ r{lr Hi. Ui iHcruryru 3are}carb ei4 npanonux [porro3],rqifi (oco6"nueo siJ :a-.;'i-
Hin) r i . r lxrr  r ie io rr iporo, rKolo rr i  ocranni Mo)Kyrb Br BHavvrH,. f lKHr\r  qnHo\t  l :p '=:=-
incrnrt'ru noeHHHi cnpnfirrarrzc.fl cyAAero i oco5"[rEeo re, qu rroBr4HeH cy.Ifs -e:a-:

3zxlrcr rrnr xon$;rir<ryrovuu iHrepecalr, axi, uoxruBo, Mo)KHa BrurBrrr;i E -a----.-

rrpaBoBrD( uponoauqixx> [19, 219]. Boano.rac O. Ep"nix ni4xpec.rroe, I--o ;:il::
]Io;fie 6,r.rtt Haganirfi ne Jlrrlre 3aKoHoM, HopMan{BHo-rlpaBoBr.{}f axTo\r -:::r--;i.

ifo nprlliiuHo so6oe'.s3ylor{r4x rexcrie HaJle}iarb, Halpr4Kna,{, 3aKoH -r :;,:ra--:----
'TafbHo\rlr 

rrpaBi, rlpeue.qeHT - e aHDTificbKoMy npaei, AoKTpI{Ha - B -'.f-^'c .--=l.j - ---

cr,Korft'npani, zeul'afr - y rpaAuqiftnnx cycninr,crnax. 3naxof,srrrl .flHecb '=--:-*.--
H-s no:5aereHr{M 3axr4crv e 6oxv BaKoHoAaBII.g i eeairaroqrl, ttlo 3 TCsiJI ]rt---=.r,itl

1 3a .rorixoro O. Ep,lixa, cnor{arxy nepe4 ropr4cnuxrdr"irunai olEarra -:-!t-=--

neeHI*1 inrepec, xicaft np ereuAy€ Ha ropr4Ar.{riHy nii.iclricrr }' Koil: 3 f, ,. r.1: : ;-.r

irrrepec f locrynoBo xpucra.niayerbcs, orpr{u} 'e <crarvc co[a-=:: : ]- : j ----:  : ' :
eo.ro.lil*{x a6o eoreeHgB.ireHH.rr> (roro, ruo \ri{c.rrrrgfb :i'E;'L=?;- <-rr!:J:--:r'r

i - ;ni l I Ie3ro,{oMorpr.rMyesarcpin.rreuHaeuopMinpaea(cvf.-d;c5:ia:, ,^;; : :- i -- : : : : :- :
r iro Halae uboMy iHrepecy ry vr,r iHury @oprry 3axrcr\ '  [19. c. :91-.- i :-

< :, ---. j i  ,

-  l l - - . c  - : .

I  - : :  : : r .

: i : -"4:  
-  ,

:  
' - r  - . - : !=i l . i i
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crpaBeAnr4Bocri (BoHn ei'{irpasant srl\ra-,T5i por-rb B yreopenui npana) qi eiAHocuura
noelerHi 6yrli roprurrlrro 3zlxrrrneni. cy&r-s Mox(e Br4Kopracrarr4 cBoro roprac4rzxqifiny
BJra{y AjUr po3rm{peHr{s tre;fi 3a}il{cry aa rrexi HoprfH oQiqifiHoro fipaBa.

A.re Ha eiartirry nia n-prucrrrHrrris pyxy ei-nrnoro rrpaBa, sxi 5a.{art n cy44i
ocHoBHoro rBopIIs qpaBa, y cnolx nisuix rBopax O. Ep-nix Aocr4rb .rirxo noeHa.rae
uexi cy44iBcbKoro po3cy,rty. Ilo-nepme, eirsHr.rr? po3cy4 cyAAi norxr4pro€Tbc.s Jrr4rrre
Ha ri inrepecn, rxi He Bpery,rbonani y [paBoB]4x ycranenH"sx il{oAo inlrzx iurepecin:

''<.CyAone ypienoea:rennx inrepecis nianop.srKoByerbc-{ nop"sAxoM rrpaBoBr4x ycra-
JIeHb> [19, c. 1911. Cyraa crtr{parcr{Hcb Ha npnHrlr4nr4 npaB a a6o sa cnoi $axiuvui
rIoBHoBzDKeHrrfl, I\{oxe crBopL{TI4 <<HopMy piureHna> (ro6ro a5crpaxrHe rrpaBlrJro,
sinnoeinHo Ao sKoro cy/a'fl. eapilrye rrraraHHs rrpo rpaBa ra o6on'"sexu cropircnopy)
AJI-fl KoHKperHoro Ka3ycy. A-rre .sxrqo raKa HopMa piureuHa cyleperrr4Tr4ue Hoprvri
rrpaBa, aa$ixconauoi y npanoBoMy ycrarrenui (irarii aaxony), ,o 

"y4ou. 
pirueuHa

6y4e HenpanouipHlalr. Mox-nreo, cyMs y cBoeMy piruenni i eracroezrr coqia-ngro
aua'ryrui inrepecra, xoqa y ceoifi nopui piureuHa siu i Qoprraylrce norpe6u renAeurlifi
po3BtrrKy ysBJreHb rlpo crlpaBe4runicrs, aJre .{o :ar<pin"rrenn.fl y [paBoBr4x ycraneH-
H.ax, to6to B TaKI4x rexcrzx, gxi eeararorbcs ropt4Ar4.{Ho so6oe suy16r"t" RToMy rrr4
innouy npaBoBoMy nop.flAKy, IToro piureH nn 6yrcJr14rrre <.iuiuiarzeolo rcpr4cra>, flKa
AJI-g roro, rqo6 craru npaBoM, rroBr4HHa upofiru qepe3 <.6urny AyMoK> i orprauaru
Hturen{He Sopua-irrHe aaxpin"rrenHs y rrpaBoBoMy nop,sAKy [11].

flo-4pyre, cyA4iacr,xe 3naxoAxeHH-fl npaBa He Ma€ inryirzeHoro xapaxrepy
(axrau BoHo y-sBnfl:rocb y rBopax 5aramox npzxr,r-nrirnxie nimHo.o ,rpuui;, uorro
He 3Beprae Hac Ao lripxyeaHn 4oqi-rrr,nocri - pirueHn a cylli noBuHHe 6yru sacuo-

. BaHe na paqiona-nbHoMy, o6'€xtltsHoMy HayxoBonay lrero4i, ulo Ao3Bon"rre AocreMeH-
Ho BcraHoButu euxiaui coqia"rrtui inrepecu, saxrarqeui 3aKoHoAaBueu. Couioloris
rlpaBa Ao3BoJLs€ rroAoJlarrr o6'exrusicrclxi ycrauoBrcr4 JrroAcbKoro Mr4cJreHH,s, qepe3
"gxi l,ttz tIoMI4JIKoBo <<po3rJlflAa€Mo tK o5'exrraguo npaBI4JIbHe re, Iqo Mu BBalKa€Mo
Aoqilnsnur> 120, c. 546]. Cyll,a rIoBuHeH 6yrvxpuruqHr.rfi He Jrurxe crocoeHo csoix
r'ripryeanr Aoqim,nocri, a fi. wae 6yrw oco6tr4Bo aKyparuuu, arpu6yrcqr4 4exxi yae-
JIeHH.s npo 4otli"tnHicrr' aeropy npaBoBoro rercry. Aaxe raxi ynn"neHHs He MoxrHa
BcraHoBnrv 3 rroBHoro 4ocronipHicrro [20, c.547].

O'reeI'i4Ho, u1o <.icuytorb TII4TaHH x,' xxi aBTop npaBoBoro ycraJreHgs rrepeA
co6orc He craBIuIB... rta iuuii nrrraHH.rr eiH Haer,{r4cno, qacoM AeMoHcrparHBHo, He niA-
noni4an> [20, c. 542]. Towy <.6es"ni.{ cycni.nsHux iurepecin... 3aJrurrrarorbca (l1ouafi-
MeHIrre' nepeicHo, a 4eaxi i nocrifiiro) [o3a paMKaMr4 roro rpaBa, axe c$opuyJrboBa-
He B rrpaBoBr4x ycraJreHH"flx> [19, c. 184]. Bia:HaqrrMo, rrlo Anr o. Ep"rrixa <<rrpaBoBe
ycrareHHs> i <.npanoea HopMa> cnieei4nocsrscs, npu6:rueuo raK caMo, flK r\Irs. Hac
cninei4uocs'tbcs. uix co6om <<crarr.f, BaKoHy> i <<HopMa npaBa> - Apyre e [paB]rno
noee4iuxu, a fiepme e Soprraa $ixcaqii rlboro rpaBr4na. 3 qiei roqxr 3opy AyMKy
O. Ep-nixa Montna rnyMar{L{rl4 raKI{M qr4HoM: AaJreKo He sci npanoni HopMr.r iaeixco-
naHi y crarrsx 3aKoHoAaBcrBa, BoHr,r Moxyrb Sircynaruca i e cy.aonifi npaxrraqi,
i s :n}r'rarx, roproBeJlbuolr,ry o6iry. Touy rraix coqiolorierc flpaBa i uopnairlrnHuu
poeyrrainnaM npaBa HeMae nenepexi4noi ruexi [42].

3axoHo4aneur, Hecnpouoxnuft 3a3AaneriAb Aarr{ npaBr4 ra r1tfl scix \,roxar4er4x
czryaqifi, a ri npanv-rra, axi ein crBoploe, rrrBr4Axo sacrapinarorr n noroqi coqia-rrrgo-
ro xurr-s. 3aeAaHuqNa cy44i e BnsBJIeHH"s qux iHrepecin i nopieHsHH.fl ix a ruuu
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irrrepecarnr, *ci rrae na 1.na:i 3aKono,{zrBeus (y uapoxouy ceHci) nppr SopuynroBaH-
ni si,auoni.silD( rrpaBoBrx r'craleHb. -flxuo cyMs 3HaxoAarb, rrlo 3aKoHoAaBerIb cra-
BriB trepe"I co6oro uer\' 32l.lrclv [eBHrrx inrepecie, aJre rrprr rlboMy cQoprvrylronae
rrpaBoBe Ycrarerfiul (crarrro aarorry) HeBAzuro, $oprraariro BrzKJrroqrzrBrrru ry vra iuury
: nepel6a'ilnaruo< irrrepecie :i cSepu, rra oxourroerbc.fl rIr4M npaBoBrrM ycraJreH-
HflI{, ro, Hatr) tKy O. Ep,rixa, cyl./il y raxoMy Bh[a4r(y noBr4HeH eufirv:a nysr,rci
vexd crarri 3aKorry i uagaru 3axucr rovy inrep ecy, axuit lran nauip Baxvcrvrrvr 3aKo-
HoAaeeqrl.

A-rre.ax Br43HaqI4rI.r, rlo MaB ua yeasi 3aKonoAaBeqr? r{epea aHaJris 6yxnanrnrax
cnin i nupa^aie? i{eIZ ruJr"flx, -flK rlepeKoHanuittrucntrreJrb, nircyau He BeAe, "sxulo Qop--MynIoBaHH.s 

rlpaBoBoro ycraneHH.fl HeBAaJre. Auanie 3ararrrbHrrx npnuqunin ra i.qearie
rrpaBa,3BepHeHHsAo rrpupoAHoro npaea? Taxufr,unsx nenpzr?uaruuirgnao. Ep;rixa,
no-fieprue, roMy, lqo niu Henayxonrafi (a ror{Ku sopy riei naoAe-ni, eacHonanoi ua Sax-
Tax rro3r4THnnoi uayrra, fl:r"a 3[aBaJracs BqeHoMy or{eBr4AHoro), i, no-4pyre, ocxilrxu
niu ne4e,qo cyA,qiectxoro ceaeirJrs, rpr4xoByBaHoro 3a rrpeKpac:a\rMr4 i ni4seceHralra
cnoeaw42 . An crpifi crx uft *ructrwle;rr 6ye lepeKoHaHufi , u1o ri.nnxu coqi olorivnrzfi
aua-nie npaBa s[arnufi :ea7aru B po3[op.sAmeHH"s 3axoHoAaBuin, cyAAia ra iHnrux
rlpaB03acrocyeavin rofrnayxonufi (:acnosauuft.naQaxrax i opienronaHrzfi ri"nr,xu Ha
urax) incrpylreurapiflr, axrarl 4osno.rrrzrr, i.rr,r KopeKrHo i rpalrorno Br4flBlrflru iurepecu,
axi ni4:rxralorb 3axl{cry, i rlxuft rHM caMr,rM 6y4e nayxoBoro ocrroBo ro AJrs po3B}rrKy
i nepernopeHH.fl rrpaBa. 3 qiei roqKr4 :opy coqio.norix npana na6yeata crarycy Ha-
yxoeoi AucIllInlriruz, rIoKJII4KaHoi <<HaBsurr4 cyAAiB 3acrocoByBarrr npaBo> [I9, c.2].

Eea raxoi uayxonoi onopu cyAAfl He 3Monre npaBZJTr,Ho (ro6ro Hayxono) eupi-
rrrurr4 crlpaBy,.flKa BHaxoArtrbcr, nepeA nrau. "fxrqo cy11s po3nprrBa€ ri iurepecu, axi
nporucTosrb oAr4H oAHoMy B KoHxperHifi cupani, ro fiorrry norpi5no, no-neprue, qi
iurepecu nopinnaru nrix coSoro, a norilr nopioHarra ix e rr4N4t4 iurepecauu, ulo gaxo-
'HoAaBeIIb (y ruupoxoruy cenci) 3axtrcrr4By rr4x rrpaBoBrzx ycraJreHH.flx, xxi e ropra4zv-
uo 4ificurEur4 B AaHoMy npaBoBoMy nopsAKy. I{e norpi6uo Ans. roro, u1o6 repeKoHa-
rrrc"fl, tuo <.iurepec, axufi ruyxae 3axucr rrepeA cyAoM, ue ni4pi:nx€rbc.fl ni4 roro
inrepecy, nxufr. 6yn ypinHonaxeH.ufi i saxpinneHrar? y npaeoeoMy ycr:lneuuir> [19,
c.192]. "flxqo cyLrfl3HaxoAtrrb, qo inrepec saxzrqenufi crarrero 3aroHy (npanonurrn
ycraJIeHHtM), nin aacrocoBy€ IIIo crarrro. -flrcqo x inrepec He Ma€ 3axr4cry, ro Mox-
rlani Asi curyaqii. ,{6o eaxoHoM 3ax[ilIaerbc.fl rrpornne)r{Hrafi iurepec, i ro4i cy14fl
noBr{HeH ni4uonurn B cyAoBoMy saxncri, a6o x ui ocnoprcnauufr., Hi nporn"nexnufi
fiorray inrepecu He ei4o6paxeui n sarcoHo4ancrei, i roai cyr1s ruae au5parrr 3 KoH-
S-iiixryrovux inrepecin roit, arcnfr. ni4:rxrae 3axrzcry. BiAlronuru B cyAoBoMy saxvcri
ynacli4ox ei4cyrHocri npanonoro ycraJreHHs, cy4n.fl He Mome, ane ft ezpiurynaru
crrpaBy ]f'asnacnufi. po3cyA eiH He noBr4HeH. V rliri Aa"nevi O. Ep"nix rponoHye cy4lli-

1 3 uiei ToqKrrt 3opy, ocHoBHuM MeroAoM 4ra cy4ai Ma€ crarr4 icropravHe rn) {aqeHHs: <J-it
ul,re& aacrocJrBaurlfl trpaBa icropuuue rnyMaireHHfl e, TaKVI{ qr.{Ho}r, Br43Har{a-'rbnli-rr> [20,
c.5l2l.
I f{c,p.: <C\.a:-s, ncril upu eirgrpae-aenui npaeocy44a Henye 3aKoHox, Br.neE }- J-lotsIirGa,E
noB=oBa-zienrtl\Ir1... Bona [couio-rorix [paBa. - M. A.] He Mae na ueri... o5rp1-rrn aarrx :e-<'i
lolsTlr{Err, txa }foria 6 rorso,Trrrr cyr4.rrr{ [opyrrryBarr4 rro c]',{oBy npirc"sn- [aactoconr=a;i
3ar(ou. - .1f.,{.1> [19, c. 389].
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=-ca-vocrlr-mo BpiBEoBaxsrH inrepecl4, He a6a.rrancoeald 3axor{otraBrleu. Ilpnrovy
:po6rrrrr ge cyrut troBrfireH He rrrJl.trxoM Blr3HaqeHHn nafi6lrm crlfbHoro inrepecy
(uo rrpononve P. Iepirr), a [L]ItD(oM HayKoBoro aua-niay roro corda-rHoro KoHregcry,
B -sKorfy 3aronof,aBerrb crBoploBaB rofi aKr, arilno 3 rro-noxregr{r1trr -sKoro uana 6
erpirot-rNca cnipua clrryaqi-n (nanpux-na4, uusirnHHrt xorexc, .sKtrIo rroea fiAe lpo
NaaftHoerl1 cuip).

Taxuu Iilrro\{, xomlenqia aecrpittcrrcoro Mr4cJrrrrreJTrr He crzrBrrrb Qaxra Ha npo-
rI'IBary HopMav i ne rrporucraBJr.re xI4Be npaBo o&ir{ifiHo}ry npaBy. ftoro inrepec
cKoHlleHTponatnrl"t na crtryaqi-ax MoBr{aHH.fl 3arcoHy - npora-r}lH, ro:riaifi, HeBAarr{x
saKoHo4aBr$x @oprry-rnoeaHr. Tyr rpa,uuuifiuafi 4e4yrcrueicrcr,xlrr? r{eroa BLlflBJry,-
€Tbcfl 6e:cmrlu, ocri'uxra : rercris saxoHie He Br4rrJraBae xo,4Hoi einnoeiai.
o. Ep--lix .uo6pe po:1,ttin, nlo AapeMHo Irryxaru pirnenns An.f, rrocraBaenoi ilepeA
cyAllelo cIIpaBII n cenci, ena.{eHni BHKopr4craHI4x 3aKoHoIaBrIeM c.rrie: <.PitrreHru,
-sKoro nin nistrnru nniqaura He BI4rsrHe 3 npaBoBr4x ycraJreHb, rlouy norpi6rio 6yae
snarZrra... ca.rrocrirhro 3BDK)rror{H inrepecra, u{o Bcryu{Jrr.r y cylepevnicrr,, i ea6esne-
rrJrloriu cy,aoeafi saxr4cr ra'v inrepecau, ari siH cal4 eeaxarr4Me npiopurernwy1ur> f20,- - t  

r n r  - tc. 5431. Y ryrx cc,ra,4irra< Br4rraAKax (hard cases, src uod6Hi ropz4uvui craryaqii HaBu-
Balorbc.{ B zlHuro-aMepuxancr,xiIl npanonilZ Aorcrpnni) cyAAi norpi6en nayrconrafi
incrpynaenrapifi.n.n.x nraHar?4enn.fl rrpaBr4JrbHoro pirueHn-s. I cal{e uefi incrpyMeHra-
piIl, na AyMKy npoSecopa a r{epHinqin, coqio-nori.s rpaBa rroKJrr4KaHa :uparv B po3-
rropflAxeHH"g cyaai.

BI,ICHOBOK

O'resuAHo, rqo e qiIZ nepcneKrl4Bi O. Epnixy Hisx ne MoxrHa 4opixarz B rrpr4Hr{-
xenni po"ri SoplraJrbHoro 3aKoHy B npaBoBoMy xrarri. Ponr 4epxaBu y npaBoBoMy
xnrri 3HaqHa, oco6rzeo n cycni.nrcrBax c)rqacHoro rurry, i ancrpirZcsxufi, wucnvrens
6yn 4a-nexrarz ei4 roro, IrIo6 qs 3aneperryBaru l4J, c. g4l, xo.{a Ae.flxi $opuyrrooaHnx
rZoro nuc.noBJIIoBaHb rrpo xI4Be (coqia-nrne) npano Aaarb ni4craeu AJr.fl nporr4nex{-
HI4x AyMoK. V sn'gaxy 3 IrI4M B. Tauanafrs ne 6es ipouii 3aKJrHKa€ BpqryBarr4
O. Ep:rixa sil r1oro )K BJracHoro BqeHHs npo xr4Be npano 1441.

"flxuo )K cyAns ne 6yae ycni,4ovr"nnBarra, qoMy ei' siAAae repeBary-.roMy r{r4
iriurolr,ty inrepecy, ein 6yae a6o'*ntwru cnani-n,ra, a6o saxuuarrz iurepecz irafi6irsnr
cI4JIbHoro. TTT,9, ovenu4Ho, He nilnonilae y.flBJreHH.sM npo cnpaBe4.nunicrr. Ane i ri
4am, xxi Aa€ cy.qri coqio.noro-icropuune 4ocli4xenH.fl, He e npsMr,rM AxepenoM
nopv pimennx (i, rrnr 6imme, HopM npana). Bu.flereHi cylAero $axru He e np"sMr4M
xepienr,rqrno]{ .Io fii - ne \{o}cHa y nvr-nx4i <.icropz.{Horo Ayxy> a6o <.coqia-nr,noi
reH.cerodi> c6oplq'-.uoBarrc -flKl{ficr npanowtrZ [pr{Hqr4rr, sriAHo 3 .flKuM cyala 6yne
-rerro urpiq'narr ilrrzrnrrq, mci He Marorb nparr.roi nianoeiai B 3aKoHoAancrni [35,
c.119-720]. II's luosis Ee 3.qarHa 3Hsrr{ s cyaai rsrap eirroeiaanr,uocri sanpnfina-
ri mnr piuerm.a. Bin ne Moxte anaftru raKoro [pr4Hrlr4ny ni n noararraeHorr54 ui n
cordatrrolry (;rimorry) rrpaui, a sKrrlo i snafire, ro qefi npr4nuxn, no-neprre, 6y'.re
cr-6'en-nmr'rrrr, i, uo-.rpyre, 6yAe crocjrBaruc-fl He HayKa, a noidrlrxu.

Bcruepe'r uormlperrifi noMunxoeifi 4yrrqi, 3aB4aHlurlr co{iororii qpaBa, Ha
fFfiq- O- Ep-rixa He € rra.f,aHH-{ cyrAi rrarepia-ly a;ra 3arroBrrerrnrr rpora-rnil{ 1' 3ago-
go:a-ecrBi - sK Sa3naqeHo BHIrIe, Nfr{cJruTeirb sneeHenafi, ilIo cyAl1s He rroBrrr{eH
craBarrr na ldcue 3axor{o,{aBrls, a $arcru He }{oxyrb sa-rriiurrrr erlc}Tnix crie.
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Coui.c:oris rr1laBa -f,ae arror5r:Hafirr4 KoHr{perne rrpaBraro, qo npinHoBajmye KoHKper-
mi inrepecu n :arrir'r cnpani, crocoBno roro 3araJrbnoro 6anancy iurepecin, axvfi
3arIa€rbcs qlaBoBr*r rop.sAKoM 125, c.1901. Taxrzr? N{eroA A;r.a o. Epnixa e ocHoB-
noro rapam-ri€ru cEpaBe.[ardnocri cyAonoro rrpoqecy - aaxe coqio.noro-icropuvuufi
Ixo]rrlf.:ae c-r-Ui 6i'mm trn4poKy nepcrreKTr4ey coqia-rrlnrax iHrepecie: ne ri.rurxu rtrx,
tr[o crl{h?rorbcs B cruepev{i, ait-'tu4-sxi saronoAaBerlb KoJrr4cb eupiruzn 3axvrcrLrru,
a6o ffii cyfur BaxrrcrrrB 6u tta vicqi :aroHoAaBrl-fl (4o voro zaxtuxae cr. 4

:TTTneiuapcbxoro rcLllnoro y.noxenna) .Tuw cavtuM cyAAs crroHyxa€rbcr Ao cnpa-
Be.arlrBoro pimemrs,.ffte, [K BBai(aB O. Ep-rrix, Mot{e 6ytuza6esner{eHe Jrr4rrre raM, Ae
6-t'r]tu Ha1'noBo erls.qerd ra gna:reni nci iurepecufrg, c.30g]. Y qnonry acnexri
rsopuicrn ancrpifictnoro Mr4cJll4Ter-:,.ua6yaae qilxorrr KoHxperHr4x flpaxTr4r{Huxpuc,
III0 3B'.s3\'rGm couio-roro-[paBoBy npo6nenrarury O. Ep.nixa s rr]rranH.sMr.r npaBo-
c]'.41.s i upanoaacrocyBaunir 145, c. I9 | -2021.
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