[IUCKYCCHOHHDIA KNy

eTBOpe-
nnypru-
aycyna
fenpen-
TOM, 4TO
X Mep
ibIM WIC-
B0peHUs
refbHble

aTb, 4YTO
yecrneyn-
y4actue
X BMOSIHE
C TOYKWN
anbHOro

CEPFEEB
ANEKCAHP NETPOBUY

3aBefyloLLniA Kadheapoi

rpaxpaHckoro npasa CMeray,

COBETHUK HOPUANYECKON
cdupmbl DLA Piper Rus
Limited,

[OKTOP IOPUANYECKIX HAYK,
npodheccop

TEPELLEHKO
TATbSIHA AJTEKCEEBHA

[OLEHT Kadpeapbl

rpaXAaHCKOro npasa cneray,

Member of ClArb, London,
aBoKaT AfIBOKATCKOro 61opo
«Mpaitm 3pBaitc CaHKT-
MeTepbypr»,

KaHauaaT IpuaNHECcKUX Hayk

MOXHO N NMPU3HATL 3AABJIEHNE
0B UCTEYEHII NCKOBOW
TIABHOCTWA 3/10YMOTPEBJIEHNEM
[MPABOM?’

KaK n3BeCTHO, COBPEMEHHOE rPaX/AaHCKOe 3aKOHOAATEb-
CTBO NO3BONAET Y4NTHIBATL (PAKTOP HELOOPOCOBECTHOMO
MOBE/EHNA 1 0TKa3bIBATb B 3aLLTe Npasa, ECIIN INLO UM
3noynotpednser. OaHako A0 CUX Nop CNOPHbIM ABNAETCA
BOMPOC, NPUMEHUMbI W NOCNEACTBA 3n0ynoTpeoneHns
npaBoM K crny4asm, Korjia MPUYNHON HECBOEBPEMEHHOrO
obpatLeHust B CyA CTau [1eNCTBMS ApYroil CTOPOHbI. AB-
TOPbI PA3MbILLAIAIOT O TOM, Kak AOJDKEH NOCTYNUTb CYA,
NOMy4MBLLNIA 3afBJIeHNe 00 MCTe4eHN WCKOBOW [ABHO-
CTW OT CTOPOHbI, 3N0HAMEPEHHO NpenaTcTBOBABLUEN Pea-
nn3auun npasa ncTua Ha 3atlunty.

KntoueBble CroBa: CpoKu 3alLnTbl rpaxXaaHCcKuX npas, Cpok WUCKOBOW AaBHOCTH,
3r10ynoTpe6eH1e Npasom, NpUHLUI 106pOCOBECTHOCTU

BBQAEHMB: O HeEBUAUMDbIX npaBOBbIX rpaHﬂx COB Tak WM uHaye BnneTeHbl BO BpeMeHHOﬁ KOHTEKCT.

Fpa)l(ﬂ,aHCKO-ﬂpaBOBOI'O CpOKa

Mpv 3TOM BOMPOCHI, CBA3AHHbIE C MECTOM CPOKOB B cn-
cTeMe lopyanyecknx (hakToB, HAMHOrO MHOTOrPaHHEe 1

3HayeHne cpoka B MPaxAaHCKOM Mpase CroXHO Nepe- CrIOXKHEE, YEM 3TO MOXET nokasarbesi npu obpaLleHnn K
OLUEHWTb: CyLLECTBOBaHWe, peanu3auns U npekpalle-  NONOXEHUAM, Hanpumep, rnaebl 11 FTK PO.

HWe npaea, Hagnexawiee VCriofnHeHne 06A3aTenbCTB,
cBOEeBpemMeHHan 3awmra HapyLlleHHbIX npas n WHTEpe-

CraTbsi NOArOTOBIIEHA C UCMONb30BaHMEM CrpaBoUHbIX npaso-
BbIX cucTeM «KoHcynbTaHTItoc>.
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CucremHocTs MPaBoBoro perynuposaxus npefonpenens-
€T HeobxoanMocTs KOMMiiekcHoro yyeta thakTopa Bpeme-
HW 1 B Tex cryyasx, KOrpa ropuanyeckoe aHayeHue Kpu-
Teépua cBoeBpemeHHoCTH npenomnsietcs yepes NPUHLUMN
CTabunbHOCTM TPaXnaHckoro o6opora u KOHLenT fo6po-
COBECTHOCTM ero YHaCTHUKOB, KoTopbIil B HacToslLlee Bpe-
MA Hallen HenocpencTeeHHoe 3akpennexue B cT. 1 MK P,

I‘lpownmocrpmpoaarb CkasaHHoe MoXxHo, ecriy obpatuTbes
K Monoxenusim o6 MCKoBOM faBHoCTY.

B 4actHocTy, TpeGoBaHue o sauuTe HapyLueHHoro npaga
NpuHUMaeTcs k pacemoTperuio cynom HesaBucumo ot uc-
TeYeHUsi cpoka KcKoBo fAaBHocTy (n. 1 c1. 199 K P®).
OgHako uckosas AABHOCTbL NpUMeHsieTcs CYOOM TOJbKO Mo
3asBIIEHUNIO CTOPOHBI B cnope, caenavHomy fo BbIHECEHUS
CYROM pelueHus. Victeyenme CPOKa nckoBoii fasHocTy, o
Mp1MeHeHn koTopoit 3asiB/IEHO CTOPOHOM B criope, aBns-
€TCA OCHOBaHueMm Kk BbIHECeHMo cynom pelueHus 06 or-
Kase B ncke pgaxe BOMpekn Hannumio chakra HapyLueHus
npasa (n. 2 ct. 199 MK P®).

MpuBeneHHbIe MPaBoBble HOPMbI oTpaxaroT OOHY 13 Knto-
H48BbIX MO MHCTUTYTa UcKoBOl AaBHOCTU: nloGoe Tpe6o-
BaHue o 3awmte fomKHO 6biTe 3asiB/IeHO CBOEBPEMEHHO
(aTo noateepxpgaet n CoaepxaHue ct. 195 MK P®). Ecrin
Jilo  Heo6ocHoBaHHO MEANUT c BOCCTaHOBNEHMEM Ha-
PyLIeHHoro nonoxenus;, To ono HapyluaeT crabunbHocTs
rPaXaaHckoro o6opora, MOCKOSIbKY BBOAUT MHbIX Cy6bek-
TOB rpaxpaaHckoro npasa s 3abnyxnaeHue OTHOCUTESIbHO
CyllecTBoBaHmMs HapyLueHHoro NpaBa u Heo6xoaumocTy
€ro 3amTbl. MiMeHHo NO3TOMY npepocTasnerHoe apyrom
CTOpOHe npaBo 3asBuTL 06 UCTeYeHN cpoka McKoBol
HaBHOCTW ABnsieTCy CBOE06PasHbIM NpoTvBoBECOM, npu-
3BaHHbIM 06ecneqnTs Ganarc MPaB v nHTepecos yyacTHu-
KOB criopa.

Ho yto, ecrin CBOEBPEMEHHO 06paTUThes ¢ Tpe6oBaHuem
0 3aumTe cTopoHe Meluanm obcTonATenbCTRa, KOTOpble He
HOCUNM o6bekTUBHOrO XapakTepa u He saBuceny ot Hee,
HO GbIMM cBAZaHbl ¢ HEA06POCOBECTHLIMM AencTBuaMu
MPeAnonaraemoro Hapywmrens? MoxHo n B 3TOM cnyyvae
MPU3HaTL 3asiBnieHe 06 ucTeyeHun CPOKa MCcKoBoIi faB-
HOCTI 3n0ynoTpe6neHmem npasom?

NpakTuyeckoi AVCKYCCUM MOXKHO AaTtb CJ'IGAVIOIJ.WIO npa-
BOBYHO KBaJ'IVI(bVIKaLMIO BO3MOXHOM CuUTyauum.
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HaBaiite npeacrtasum...

++-4TO KOMNaHus nuwmnace ceoero “MylecTBa, Hanpy-
Mep akuun, ns-aa HenpasoMepHbIX feiicTeuii, B KOTOpbix
MPUCYTCTBYIOT He Tonbko MP13HaKKN fenukta (BUHOBHoe
NpoTUBONpaBHoe AeicTBMe, noBrnekiwee NPUYYHeHue
Bpeda — ct. 1064 MK P®), Ho 1 cocTas npecTynnexus
(Mpuo6petenne fpaBa Ha 4yxoe nmyLecTso npoun3aoLuno
BCnencreme obmana unum 311oynoTpebneHms noBepuewm,
T.€. MOLLEeHHUYeCcKum nytem, — ct. 159 YK P®).

M3 TonkosaHus nonoxexun n. 1 cr. 200 Nk Po BO B3aw-
MOCBs31 ¢ Hopmamm yronosHo-npoueccyansHoro 3aKO0Ho-
hatenbcTea crenyer, yto B Takou cuTyaummn Hauasno Teye-
HWs Cpoka 1ckoBoi faBHoCTY MOXET 6bITb MpuypoyeHo:

— KO AHio, Koraa notepnesiumii y3Han unu fonxen 6uin
Y3HaTb 0 HapyLieHun ceoero fMpasa u o nuue, HapyLme-
wem ero, — B crnyyae ecnu noTepnesLunit peLumnt npegp-
ABUTb rpaxpaaHcKuil uck g 06bI4YHOM nopsiake 6e30THocy-
TEIbHO K TOMy, BO36yxaeHo nu YronoeHoe feno no aToMy
nosogy;

— K nepvogy ¢ MomeHTa BO36YXAeHUs yronosHoro hena
HO OKOHYaHWsI cyne6Horo pasbupatenscrea B cyne nep-

— K MOMeHTy BcTynnenus npuroesopa no YrosioBHomy
Aeny B 3akoHHyio cuny — ecnu notepnesiumi peLuut
MPeAbABUTL rpaxkgaHcKuii ek Mo utoram yronosHorg
nena’.

' B cyne6Ho NpakTuke paBHO 3akpenneH nogxop, s
COOTBETCTBUM ¢ KOTOpLIM KBanumkayms AesHnA B KayecTge
YronoeHoro npupaeHusaeTcs k MOMeHTY, Koraa cornacho . 1
CT. 200 TK P® MU0 y3Hano o HapyuwieHun ceoero npaga
(cm., Hamnp.: nocraHosnexue ®AC Mockosckoro OKpyra
Ne  KI-A40/8470-07 /I cnc «KOHcyanaHTrlmoc»).
To, Hackonbko nogobHas  npakTuka 060CHOBaHHa
cornacyetcsa nm oHa ¢ AencTeyiowmm 3aKoHofaTenLCcTBoM,
a4 paBHO o6uine BOMpoOCkl npegbssneHus rPaxpaaHckoro
UCka B yronosHom npouecce u  cessaHHble ¢ 3TUM
HIOAHCLl  Hayana Teyenug Cpoka  uckoBoM  pasHocTy
npeacraensoT CaMOCTOSITENbHbII VHTEpEC u  Gypyr
paccmoTpeHs aBTopamu B OTAenbHo’ pat6ore.
OnHako Henbas He OTMETUTb, 4YTO cnyyaes, Korga chakr
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’ [ICKYCCYIOHHBIN KITYB =

B cnyyae npuyvHeHusi Bpea OencTBUSIMU, KOTOPbIE CO-
Aep>kaT Npu3HaKku NpecTynieHus, noTepnesBLIniA BipaBe
pobMBaTbCA BO3MELLEHWUS MPUYMHEHHOIO eMy Bpefa of-
HUM 13 yKa3aHHbIX CMIOCOGOB MO ero BeiGopy.

OpHako nerko NpefcTaBuTb CUTyauMio, KOraa, ¢ OfHOM
CTOPOHbI, YrofIoBHOE [efno Mo KakuM-nMéo npuymHam
Tak U He 6yfeT BO3OYXAEHO, a Aaxe ecnu n 6yget, To
MOXET U HEe 3aKOHYUTLCS 0OBUHUTENBHBIM MPUrOBOPOM.
C gpyroin — Henb3sl He y4uTblBaTb TOT hakT, YTO camo
no cebe BO36Yy>XAEHWE YyronoBHOro Aena no akrty npu-
YMHEHUA BpeAa, ecnu B AeNCTBUAX NPUHYUHUTENS Bpeada
npocMaTpuMBaeTCa COCTaB MPEecTynieHus, no obLiemy
npaBuily He oKasblBaeT BAUAHUA Ha Cyabby NpeabsaBeH-
HOro rpaxaaHCKoro Ucka, KoTopbli paccMaTpvBaeTcs B
06bI4HOM NopsAAKe, T.e. He3aBUCUMO OT BO36YXAEHHOr0
yronosHoro gena. B yacTHocTn, BO36yXAeHWe yronos-
HOro fiefla He oKasbiBaeT B JaHHOM Criy4ae Kakoro-nnéo
BIUSIHUSI HA WCKOBYIO [ABHOCTb (3TOT BbIBOA HaxoguT
NoATBEPXAEHME Npu TonkoBaHuu cT. 204 TK POD).

MpaXxpaHCKUA UCK, NpeabsABEeHHbI B 06bIHHOM NOPSA-
Ke, paccmaTtpuBaeTcsi CyAoM MO npasufiaM rpaxpaH-
CKOro Cy[onpoOM3BOACTBA C pacrnpefefieHneM mexapy
CTOpOHaMu 6peMeHn [oKa3biBaHWs B COOTBETCTBUM C
rpaXKgaHCKUM 1 rpaxAaHCKo-npoueccyasnbHbIM 3aKOHO-
patenbCTBOM. Hanpumep, npu npegbsBrieHun ucka u3
npu4nHeHusi Bpeaa (ct. 1064 MK P®) uctey (notepnes-
LWIWIA) AOMKEH JokasaTb: a) hakT NpU4MHeHUst emy Bpefa
0TBETHYMKOM, b) pa3amep Bpeda 1 ¢) Hanm4ne npu4MHHOM
CBA3K Mexay AencTeBueM (6e3nencTBrMemM) OTBETHMKA U
HacTynuBLLUMM BpPefoM. HecMOTpsi Ha TO, YTO BMHA Mpw-
YMHWTENs Bpeda, a paBHO NPOTMBOMNPABHOCTbL €ro Aeu-
cTBUI (6e30eNCcTBMA) NpeanonaralTcs, ykadaHHble npe-
3ymMnuumn hakTnyeckmn 3apaboTaroT TOMbKO Toraa, korga
noTeprnesLlUINA [OKaXeT (haKT HapyLlleHus ero npasa
[NerCcTBMEM, MPOTUBOMPABHbLIA XapakKTep KOTOpOro 3a-
ByanMpoBaH.

KOTOpOE B [ENCTBUTENbHOCTM He npoBogunock. OpHako
eMy O6bIN0 OTKazaHO B WCKe W3-3a HegoKa3aHHOCTU
aToro ¢akrta. [laHHOe O6CTOSITeNIbCTBO HE  MOXET
CNyXWTb NPEensTCTBMEM AN  HOBOro o6palieHus B
cyn, ecnv npu paccMOTPEHUM YronoBHOro pena 6yget
ycTaHoBneH akT noanora [OOKYMEHTOB, CBSi3aHHbIX
C CO3blBOM W npoBefeHnem cobpaHus akUuMOHEpPOB.
CpoK MCKOBOW [aBHOCTM B MOAJoGHOW cuTyauuu 6ypeT
UCHUCNATBCA C  MOMEHTa  KBanudukaumm OencTesuin
COOTBETCTBYIOLLMX NUL, B Ka4eCTBe MPECTYNeHus, Tak Kak
TONbKO C 3TOr0 MOMEHTa MOTEpMneBLUMI MOXET AokasaTb,
4TO ero npasa HapyLUeHbl.

WHave roeopsi, ecnu [euncTeve, NpUHUHUBLLEE
Bpeq, CoOepXuT B cebe MpU3Haku cocTaea npe-
CTYMMeHUs 1 Npu 3TOM ero NpOTUBOMNPaBHbIA Xa-
pakTep Aaneko He o4eBuAeH (Kak 9To 6biBaeT npu
MOLLUEHHUYECTBE), MOTepneBLUni, dopManbHO
UMeoLLIMIA NPaBo NPeabsaBUTb 0ObIYHbLIN rpaxaaH-
CKO-MpaBOBOW UCK, CTANKMBAETCA C MOBbILLEHHbIM
PUCKOM MOpaxeHusi npu 3aliuTe CBOero npasa.
M 31O NnpoucxoauT He TOMbKO M3-3a HEeCEHUs OC-
JIOXKHEHHOIO 6peMeHn OoKasblBaHusA, HO U BBUAY
BO3MOXHOIO y4yeTa ONUTESNIbHOCTU N6Oro yro-
NIOBHOroO pasbupaTtenscTBa U ero, BEPOsTHO, 6e3-
pe3ynbTaTHOro ucxoga Afsi noTepnesLUEero.

CoOTBETCTBEHHO, BOMPOC, UCTEK NN CPOK UCKOBOW AaB-
HOCTM B NOJO6HbIX CUTyaumsaX, peLiaeTcs cyaoM B 06bIy-
HOM nopsgke € y4eTom nonoxeHuin n. 1 ct. 200 MK PO®.
Opyrumum cnoBamu, B 3TOM Clly4ae OTCHET CPOKa UCKO-
BOW [ABHOCTW JOJIKEH BECTUCL C MOMEHTa, KOorfa norep-
neBLUeMy cTano (Mnv JOMKHO 6bINo cTaTb) N3BECTHO O
HapyLUEHUM CBOEro rpa)KgaHCcKoro npaea v O TOM, KTO
SIBMSETCSA Haanexalum OTBETYMKOM MO UCKY O 3aluuTe
3Toro npaea. lNpv 3ToM NpegnonaraeTcs, YTo NoTepnes-
LI y3HAaN U JOJKEH 6bI y3HaTh O HapyLUEHUU CBOEro
npaea B MOMEHT €ro HapyLUEHUs .

Hepo6pocoBecTHas 3awimTa...

Ecnn nvuo, npuymHMBLLEE MOLLEHHUYECKUMU OEenCTBU-
AMWU Bpeq UCTLy, 3asBnseT 06 UCTEYEeHUM CpoKa MCKO-
BOW OABHOCTWU CO cCbifikor Ha n. 2 cT. 199 K P®, Bo3-
HUKaeT 3aKOHOMEPHbI BOMPOC: MOXET N NOTEPNEBLLMIA
[O6UTLCA  YOOBMETBOPEHUS COOTBETCTBYIOLLEN 4YacTu
TpeboBaHuii, ybeamB cyn B HEO6XOAUMOCTU MPUMEHUTb
NpOTMB CHOENaHHOro MpUYMHUTENEM Bpefa 3asiBfieHus
cT. 10 TK PO, B COOTBETCTBUU C KOTOPOW HEe JonycKaeTcs
3rioynoTpebnenve rpaxaaHckumm npasamm?

MpencTaBum cnoxHoe Aeno, CBA3aHHOE C MOLUEHHUYe-
CTBOM, KOrga, Hanpumep, coBepLluaeTca HeCKOJIbKO CAETOK
C y4actuem MHOrumx nuu. Ha Haw B3rnsg, BnonHe yMecCT-
HO NoCTaBuUTb nepeq cyaoM BOMPOC O TOM, 4YTO CCblJika
OTBEeT4HMKa Ha ucte4eHune cpoka MCKOBOW JaBHOCTU (ecnu
YCNOBHO AOMYyCTUTb, YTO OH VICTeK) B OTHOLLEeHWUW BCEX U
HacTun 3asaBJIEHHbIX TpeﬁOBaHVIﬁ OOMKHa 6bITb OTBEPrHy-
Ta CyaoM B CBA3U C TEM, YTO OTBETHUKU NpOTMBOOENCTBO-
BaJsin noTepnesLleMy B 3aLliuTe ero HapylLleHHbIX rnpas.
B wyactHocTH, CyaqOM MOXeT 6bITb MPUHATO BO BHUMaHWUE,
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MYPHA

HTO HEKOTOPbIE U3 HUX 3aHUMAaNTK PYyKoBoOAsLLMe NOCThI B
TEeX KOMMaHUsAX, KOTOPbIM HaHeceH yulep6 ux geictems-
MW, — B 3TUX YCNOBUAX K HUM HE MOFIO BbiTh npeabse-
NIeHO cooTBeTCTBYIOLEE TPeGoBaHME. Kpome Toro, oHu
MOTI1 CKpbIBaTL HEO6XOAUMYIO MHopmaLmio, a B nans-
HellemM — yxe camu ckpbiBaTbes oT npecrnefnosaHus
“ T.0. B ycnoeusix otcytcteus y noTepnesLuero gocro-
BEPHOW MH(opMaLmu o MPOUCXOASALLEM Y HEFO MOTHO 1
He ObITb BO3MOXHOCTU CBOEBPEMEHHO MOHATb, YTO BCe
3TN [EeWCTBUSI OTBETYMKOB 06pasytoT B COBOKYMHOCTM
SapaHee crnaHMpoBsaHHylo cxemy HeocHoBaTenbHoro
o6oralleHns 3a cYeT NoTepnesLLmx.

Whaye rosops, B YKasaHHou u nopo6Howi um cutyauym-
AX MoTepneBLIni hopmansHo umeer npaBo ccbinarscs
Ha 3anper anoynotpe6nerns NpasBom, a cyn c y4erom
OLEHKW BCex 06CTOATeNLCTB fena He MOXeT npourHo-
bvpoBats nofo6HbIN hakT u 1py Harim4um gocTaToYyHbix
OCHOBaHMII [O/IXEH OTKa3aTh B NPUHATN 3asBreHus 06
ncTedernn cpoka uckosoli gasHocTy.

Kak nssectHo, MPaBo Ha 3alUnTy ecTb NpefocTaBneHHas
YNPaBOMOYEHHOMY N1LY BO3MOXHOCTL NpYMeHeHus mep
NPaBOOXpaHUTENbHOrO XapakTtepa ans BOCCTaHOBIIEHUS
€ro HapyLeHHoro unu ocnapuesaemoro npaea. XoTs npa-
BOBas KBanudukaums naHHom BO3MOXHOCTM BbI3biBaeT
CMopbl B pOCCUICKON opUAnHecKo nuTeparype, ogHa-
KO HesaBwucKumMo oT Toro, paccmatpuBaeTcs nv npaBo Ha
3allUMTy KaK cocTaBHas 4acTb BCSIKOFO CYy6bEKTUBHOIO
FpaXpaaHckoro npasa mnu kak camocTosTenbHoe nparo,
OHO peanusyetca nocpepcrtsom KOHKPETHbIX Croco6os
3aLUMTbI, NEPEYUCTIEHHBIX B CT. 12 [ K P®. Nx nepeyeHs
HOCUT OTKpBLITBIN XxapakTep, 4To crnefyeTr u3 npsmoro
yKasaus ct. 12 'K P® Ha 1o, yTo0 3aluunTa rpaxkgaHckmx
MPaB MOXET OCYLLECTBNATLCH TakKe “UHbIMU criocoba-
MU, npenRycMoTpeHHbIMN 3aKoHOM» .

OfHUM 13 Takux uHbIX crioco6os, NpenycMoTpeHHbIX 3a-
KOHOM, ABnsieTCA cebifika OTBETYMKA Ha 1cTeyeHne cpoka
MCKOBOM fAaBHOCTU. Kak 6bi10 yKa3aHo BbliLle, B COOTBET-
CTBUM ¢ n. 2 cT. 199 K PO 1CKoBas [aBHOCTL Mpume-
HACTCH CyAOM TOMbKO Mo 3asBneHuo CTOPOHbI B crope,
CAeNaHHOMY 10 BbIHECEHMS Cy[oM peLenus. UcteyeHume
Cpoka 1CKoBOW [aBHOCTW, o NpYMeHeHun KoTopon 3a-
AIBNIEHO CTOPOHOI B Criope, siBnseTCS OCHOBAHWEM K Bbi-
HECeHWIO CynoMm pelueHus 06 oTkase B ucke. OuesungHo,
HTO, BbigBuMrasi apryMeHT o6 ucteyeHmm CPOKa UCKOBOVi
AABHOCTH, OTBETYMK Npecnenyert yerns 3alnTbI CBOMX UH-
TEePecoB npoTuB NMpeabIBIeHHOro Kk Hemy TpeboBaHus.
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Ecnu rpaxpgare unu topuanyeckue nuua anoymno-
TPEONAIT CBOUMMU FP&XpaHckumu npasamu, cyp
Ha O0CHoBaHWUM Nn. 2 cT. 10 MK P® moxer OoTKasaTb
M B 3aluTe npuHagnexawmx um npas. [JaHHoe
nonoxexue B nonHon Mepe MPUMEeHUMO K npasy
Ha 3almTty (HeszaBucMMO oOT ero OpUAnYecKoii
KBanupvkauum), B Tom Yucne Ha Takown crnoco6
3allUTLI, KaK CCbiflka OTBETYMKA Ha ncTeYveHue
CpoKa 1CKoBOW faBHOCTY.

WHeIMu cnosamm, cyn MoxeT oTknoHuTs COOTBETCTBYI0-
LLYIO CCbIKY OTBETHMKE, €CNM NpUAET K BbIBOJlY, YTO Aeii-
CTBUS OTBETHYVKA NPEACTaBISIOT CO60M 3110ynoTpe6neHme
npasom.

MoaTeepxaeHue

BbiBog o Tom, yto NMPaBOM Ha 3alUMTy MOXHO B NpWH-
umne 3noynotpe6uts, a 3aseneHue 06 ucTeyeHun
Cpoka MCKOBOW [aBHOCTU MOXHO KBanupuymposars
B Ka4ecTBe pasHOBWMOHOCTM Takoro 3noynoTtpebne-
HUA, HaxoAuT nopTBepxaeHve B Cyne6HON npakTuke.
B wactHocTh, B nocraHoBneHun ot 07.11.2006 no neny
Ne ®08-5243/2006 DepeparnbHbii apouTpaxHbIi cyp
Cesepo-Kaskaszckoro OKpyra KkBanucuumpoBan kak
3110ynoTpebreHne npasoMm aeiicTaus OTBEeTYMKa, ocna-
puBasLuero B cyne6Hom nopsigke npaBso 1cTLa Ha akuum
W TeM caMbIM NULLMBLLEFO ero BO3MOXHOCTU Mpefb-
ABUTb B YCTaHOBNEHHLINA 3aKOHOM CPOK MCKOBOM faB-
HOCTU MCK O NpU3HaHUM HeeNCTBUTENbHLIM peLueHus
Co6paHua akLMoHepos. Cyn cnpasennueo OTBEPr CChbIN-
Ky OTBETHMKa Ha MCTeYeHWe cpoka MCKOBOI naBHoCTH,
cocnasLumck Ha cT. 10 TK P®. To €CTb, NOCKOJIbKY OT-
BETHYNKN npenaTcTBoBanu ceoumm nencTeusiMm no-
TepneBLUNM B OCyLLEeCTBNeHUN 3allUnTbl HapyLleH-
HbIX MpaB, X ccbinka Ha UcTeyeHue CpoOKa MCKOBOIi
AaBHOCTU 6bina KBanucunympoBaHa B kayecTse aso-
ynoTpebnenus npaea Ha 3aLUMTy 1 MO 3TOV NpUYmnHe
OTBEeprHyTa cynom.

B Apyrom pene BAC Po® csBoum  Onpepenexvem
OT 28.11.2013 Ne BAC-17013/13 no peny Ne A40-
131172/2011 oTkasan B NnepecMoTpe cyne6HbIX akTor
B Nnopsiike Haasopa, nocuutas, yTo CyAbl chenanu npa-
BUIIbHBIA BbIBOA O nponycke MCTLIOM CpoKa WCKOBOI
A@BHOCTW, a TakXe O 3/10ynoTpe6neHum npaBoMm Ha cy-
nebHyo 3auTy.
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B Moctanoenenuu Mpeavanyma BAC P® ot 24.12.2013
Ne 12505/13 no geny Ne A71-572/2011 cyn o6paTun BHU-
MaHWe Ha crefyoLLee: HeCMOTPS Ha NpU3HaHWe OOoroBo-
pa cy6apeHbl HEeXWOoro MOMELLEHUs HEQEeNCTBUTETb-
HbIM, CMIOPHbIA O6BLEKT OTBETYUKOM He Obifli 0CBOGOXAEH;
0CBOGOX[EHME CMOPHOrO O6beKTa OT MPOU3BOACTBEH-
HO-TEXHOJOrn4eckoro obopyaosaHus 6e3 MNpUYUHEHUs!
Bpeda caMoMy 060pyA0BaHUIO U 30aHUI0, B KOTOPOM OHO
pasmeLLieHo, HEBO3MOXHO; Bpef, KOTOPbIA MOXET 6bITh
NPUYMHEH OTBETHYMKY B pedynbTaTe feMoHTaxa 060pyno-
BaHWA, HEcopa3mepeH 3aluuLaeMoMy npaBy UCTLA, YTO
CBMIETESNIbCTBYET O 3110yNnoTPE6IEHUN NOCNEAHUM CBOUM
npaBoM.

MpakTUyeckue pekomMmeHgauum

CnoxHo oTpuuatb TOT hakT, YTO NOHSATUE «370ynoTpe-
6neHve npaBoM» He CHOPMYNIMPOBAHO Ha 3aKOHOAa-
TeNbHOM YPOBHE M HOCUT OLIEHOYHbIN XapaKTep, a yCTaHOB-
NeHve Bbixo[a 3a npepgesibl peanvaaLum npasa Conps>keHo
€ 0CO6bIMM CNOXHOCTAMM B CIyYasix, Koraa npoTMBonpas-
HOCTb [EACTBUIA, MOBMEKLUMX HapyLUEHWE rpakAaHCKOro
npasa, 3aByanMpoBaHa v Aaneko He o4eBMaHa.

OpHako Takoe [onyLieH1e SBHO He MoBoM 0TKa3aThCs OT
€amMO BO3MOXXHOCTU KBanudukaumm 3aseneHus o6 ucre-
4eHUM MCKOBOW [aBHOCTWU B Ka4yecTBe 3/10ynoTpebneHus
npasoM. MHoe npotuBOpeyuno  6bl  MOMOXKEHUSIM
n.3un4cr. 1 'K PO o Tom, 4TO Npu 3aLUMTe rpaxgaHCKmx
npaB y4aCTHUKU rpakaaHCKUX NPaBOOTHOLLEHUIN JOSKHbI
filercTBOBaTL O6POCOBECTHO, MPU 3TOM HUKTO He Brpase
13BneKaTb MPenmyLLecTBO U3 CBOEro He3aKOHHOro WUnu
HeJo6pOCOBECTHOrO NOBEAEHMS.

MoHMMmas, 4TO HEBO3MOXHO [aTb KaKoW-M6o OHO3HAY-
HbliA COBET [/15 pa3peLLeHns Nofo6HbIX CUTYaLIWiA, HeMb3s
He 06paTUTb BHUMaHWE Ha CCHOPMUPOBAHHbIE CyLeGHOM
NpaKTUKOM MoAXoAbl K BbIABMEHUKD 3110ynoTpebneHus
npaBom. B 4acTHOCTM, MOXHO BbIAENUTL CreaytoLime
sacnyxuBearoLime ofobpeHns pekomeHgauuu, copmy-
npoBaHHble B MHopmaumoHHoM nuceme [Mpeananyma
BAC P® ot 25.11.2008 Ne 127 «O630p NpakTvKu npume-
HeHVst apbuTpaxkHbIMK cygamu ctaten 10 MpaxaaHckoro
kopekca Poccuitckon depepaunmn»? (ganee — O630p):
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AVCKYCCUOHHBIN KNYB
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1) BECTU peyb 0 3n0ynoTpesneHnn rpaxaaHCcKUM Npasom
MOXHO JULLIb TOrAa, Korga y nvua MMeeTcs COOTBETCTBY-
toLee npaso (. 2 O63opa). CooTBETCTBEHHO, Nepeq npu-
MeHeHvem cT. 10 TK P® cygpl JomkHbI Npexae Bcero
yCTaHoBWTb, obrajaeT fn NULO TakUM CYOBLEKTUBHbLIM
npaBOM WU HET;

2) cyn MoxeT npumeHuTb cT. 10 TK P® no cob6cTBEHHOA
nHnumatmse (n. 3 O63opa). MoXHO cornacuTbcs ¢ Bros-
He y6eautenbHbiM aosofom Cyfa o TOM, YTO C y4eToM
MMMNepaTUBHOIO MOJIOXEHUA 3aKOHa O HedomnyCTUMOCTU
3710ynoTpebneHns NpaBoM BO3MOXHOCTb KBanuduKaLmm
CyOooM [enCTBMA fMua Kak 3noyrnoTpebrieHve npasBom
He 3aBMCUT OT TOro, cCbifanack N CTOpOHa criopa Ha
anoynoTtpebneHne  npaBoM  MPOTUBHON  CTOPOHOWA.
Cyn BripaBe no cBOel MHMUMATMBE OTKasaTb B 3alyuTe
npasa 3/10yrnoTpe6stoLLemMy N1y, YTo NPsSIMO CrieayeT U
13 cogepxanua n. 2 ct. 10 'K P®d;

3) oTkas B 3awuTe criegyeT MOHUMATb PaCLUMPUTESBHO,
B cuny Yero caHkumsa cT. 10 FK PO mMoxeT npuMeHsTbes
KakK B OTHOLLEHMM UCTUA, TaK U B OTHOLLEHUM OTBETYMKA
(n. 5 O630pa). B 4acTHOCTW, HEO6XOAMMO 06pPaTUTL BHU-
MaHve Ha oLeHKy, KoTtopyto fan Cyp caHkumu, copepxa-
wewca B ct. 10 Kopekca: «HenocpencTBEHHOW LiEnbo
caHKUMK (OTKa3 B 3aLuuTe npaBa) SBMSETCs He HakasaHue
nu1ua, 3noynoTpedmsLLIEro NpaBoMm, a 3almTa npae nuua,
noTepnesBLUero OT 3Toro 3noynotpebnexus. Cneposa-
TENbHO, ANA 3alUUTbl HapyLUEeHHbIX NMpaB MOTEPNeBLIEro
CYy[l MOXET He MPUHATL JOBOAbI LA, 3M0ynoTpe6buBLLEro
npasoM, OGOCHOBbLIBAKOLLME COOTBETCTBUE CBOMX [Oei-
CTBMIA MO OCYLLIECTBIIEHUIO MPUHAAMEXallero emMy rnpasa
thopmarnbHbiM TpeboBaHUAM 3aKkoHoaaTenbCTBa. Moatomy
yrnoMmsiHyTasi Hopma 3aKoHa MOXET NMPUMEHSITLCS Kak B OT-
HOLLEHUN UCTLA, TaK U B OTHOLLEHUW OTBETHYMKA». Takoe
pacLuMpuTenbHOE TOSIKOBaHWe, C KOTOPbIM CreayeT MosHO-
CTbtO COMNacuTLCA, UCNPaBfeT OauH U3 ABHbIX Ae(eKTOB
cT. 10 'K P®, a MeHHO hopMarbHyH Y30CTb ee CaHKLMK.

BmecTo utora

Ha Haw B3rnafg, pa3yMHOCTb M afekBaTHOCTL MpaBomnpu-
MeHeHuss Heobxoauma Ansa obecrnedeHus apheKTUBHOM
peanusaummn 1 3almTbl Npas. Bo3MOXHbIE CIIOXHOCTU U
NakyHbl B BOMpocax rnpasa U ero TONIKOBaHWUSi He MOryT
6bITb OCHOBaHMEM AN OTKasa OT UCCNefoBaHus U OT
BAYMYMBOM OLIEHKM BCEX OOCTOSTENLCTB Aefla B KaXaoM
KOHKPETHOM Cry4yae.



