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1
Legal Approximation in Energy:
A New Approach for the European
Union and Russia
Tatiana Romanova

1. Introduction

Legal approximation, harmonization and unification became central
for international cooperation in the twentieth century. According to
some estimates, the second half of the twentieth century witnessed
a 70 per cent increase in multilateral treaties setting common trade,
investment and arbitration conditions, compared to what was the case
in between 1850 and 1950 (Ku 2001: 4). It also gave boost to the devel-
opment of model legislation in the framework of the International
Institute for the Unification of Private Law (UNIDROIT), the United
Nations Commission on International Trade Law (UNCITRAL) and other
bodies; those model acts served examples in the process of legislative
alignment. This phenomenon resulted from intensified transnational
relations, from ever-increasing contacts among companies, civil soci-
eties and individuals, which led to the widening and deepening of the
dialogue among various public bodies. In other words, private activi-
ties started to undermine the centrality of the state and the power of
national boundaries. State authorities, therefore, increased their coop-
eration to provide a new set of regulations for both business and the
non-profit sectors, and thus preserved their status in the regulation of
various activities.

This process logically provoked numerous debates on the retreat of
the state (Cutler 2003; Strange 1996), on network governance (Rhodes
1997; Stone 2004), on ‘transgovernmental relations’ (Keohane and Nye
1977; Slaughter 2004) and on legalization (Brütsch and Lehmkuhl 2007;
Finnemore and Toope 2001; Goldstein et al. 2000; Wilets 2009).
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Legal approximation, harmonization and unification are driven by
both politics and economics. In this process, the domestic context has
been strongly influenced by the international one. At the same time
domestic rules and patterns have been extrapolated on the international
level and have shaped the emerging transnational norms. In that, this
is a mutually reinforcing process. As a consequence, national and inter-
national rules and legal contexts became blurred (Leebron 1996; Wiener
1999). This fluidity is part and parcel of the wider context, which is
the subject matter of international political economy (Cox 1997; Gill
and Law 1998; Gilpin 2001; Strange 1994). Legal approximation was
also linked to the process of globalization. While some made it a reason
of globalization (Scholte 2005), others looked at the intricacies of legal
approximation as a consequence of globalization (Backer 2007; Basedow
and Kono 2000; Lynch 2003; Meessen 2004; Mistelis 2001a, b; Wiener
1999).

The transnational character of legal approximation, its national-
international and public-private dynamics and the influence of both
politics and economics on it justify its analysis in the present volume,
devoted to the political economy of energy.

Theoretical approaches to legal approximation between a state and
an entity like the European Union (EU) have remained underdeveloped.
The above-mentioned literature witnesses that legal approximation,
or harmonization, has been explored as a factor, which changes the
interaction among states, and between the business and the state.
Economists also discussed advantages and deficiencies of legal harmo-
nization vs. regulatory competition (Carbonara and Parisi 2005; Sun
and Pelkmans 1995). Theoretical approaches to legal harmonization,
suggested in the EU’s context, emphasize a gradual convergence among
member-states or candidate countries. This process is also extrapolated
by EU experts on third partners of the EU, although in a rather unilat-
eral manner (that is, third partners changing their legislation to bring
it in line with that of the EU). An alternative, offered by the theory of
international law, is the gradual development of a shared set of rules
that results from international cooperation. None of these approaches,
however, accurately describes the relations between the EU and a third
country, which does not aspire to become its member and yet is in close
economic cooperation with the EU and has the ambition to construct a
strategic partnership. Therefore, the author of this chapter believes that
an alternative approach is needed.

This chapter first looks at the two existing approaches to legal
approximation between the EU and a third country (Russia). Next,
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an alternative approach is suggested. This new approach is tested on
EU-Russian energy relations, the most intensive and productive sphere
of EU-Russian interaction to date. In particular, the successful case of
the clean energy agenda is contrasted with a failure of the market-
making agenda. This difference is explained through the lenses of
the suggested alternative approach to legal approximation. Finally the
chapter discusses the lessons drawn from the application of the new
approach. It identifies avenues for future research and puts forth some
policy recommendations.

2. Towards a new approach on legal approximation between
the EU and third partners

Legal harmonization and legal approximation are terms developed in
the course of the evolution of the EC (EU) law. Originally ‘the concept
of “harmonization” only featured in one single provision (Art. 99EEC,
in relation to indirect taxes). With regard to all other matters the term
“approximation” was used and was only replaced by the formal term
“harmonization” in paragraphs 4 and 5 of Article 100a of the Single
European Act in 1987 (now Art. 95 (4) and (5))’ (Curtin et al. 2006: 12;
see also Van Gerven 2004). So, approximation is associated with the old
notion of common market and complete authenticity, while harmoniza-
tion is linked to the internal market, mutual recognition and minimal
legal convergence.

At present the terms are mostly used as synonyms; therefore they are
used as equivalents in this chapter. The history of definitions, however,
vividly demonstrates that the theory of legal approximation was ini-
tially developed for the EU’s internal purposes. The idea was to level the
legal playing field with the aim of constructing a common (later inter-
nal) market. Hence, legal approximation was a part of the EC’s (EU’s)
internal process of establishing a specific sui generis system of law with
member states actively participating in setting goals, in drafting spe-
cific provisions and in their implementation. Moreover, the evolution
of terminology also reminds us of the change, which made the EU’s
legal approximation a success. Originally, it presupposed total harmo-
nization of all rules and standards. This, however, turned out to be
too resource- and time-consuming. Therefore, the Commission mod-
ified its approach. A choice was made to approximate only essential
norms and standards while guaranteeing mutual recognition of national
standards and regulations in other fields. Besides, there was a shift
towards directive-based integration, which meant fixing binding goals
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while providing for flexibility regarding the instruments to achieve
these goals. This modified approach allowed member states to cut costs
of legal convergence, to increase the speed of convergence and, most
importantly, to better account for national specificities (both regard-
ing the nature of regulation and the specific problems to be solved
on the way to common goals). It is, therefore, noteworthy that the
current definitions of legal harmonization/approximation stress com-
patibility rather than full authenticity of norms. For example, De Fouloy
defines harmonization as ‘adjustment of the legislation or administra-
tive provisions of the member state in a given sector so that they are
in accord with each other’ (1992: H-227), while Egan specifies that
‘harmonization of policies was a means of reconciling differences in
national regulatory practices and creating common rules’ (2006: 32).
‘The new approach meant that a number of different harmonization
methods came to be used: total harmonization . . . optional harmoniza-
tion . . . partial harmonization . . . minimum harmonization . . . alternative
harmonization . . . mutual recognition’ (Van Gerven 2004: 508) instead
of complete alignment of all norms.

It was the emergence of the internal market in the 1980s that even-
tually led to the development of the external component of legal
approximation. The EC, later the EU, has since that time included legal
harmonization in agreements with third countries, but the process has
been a one-way street, from the EU, the sole author of the norms, to
its partners, with virtually no flexibility for the latter. The scope of this
approximation, its substance and procedures differ depending on the
type of cooperation between the EU and a third country (Bordachev and
Romanova 2003; Petrov 2008; Petrov and Hillion 2006; Prange-Gstohl
2009). But in any case there is a discussion neither about the substance
of the norms nor about the means to introduce them in practice. While
the EU’s approach has evolved and shifted from ‘complete harmoniza-
tion’ to ‘minimum approximation’ internally, it did not do so externally.
On the contrary, the old, maximum approach to legal approximation
in its relations with outsiders has grown in its rigidity. Moreover, little
difference is made between countries that would like to be part of the
EU and those that would prefer to stay outside while cooperating with
Brussels in selected policy areas.

The focus of Russian specialists has been on the adoption of
international norms by the domestic legal system (Anufrieva 2002;
Chernichenko 1999; Gaverdovsky 1980; Gavrilov 2005; Mingazov 1990;
Mironov 1968; Mullerson 1982; Usenko 1995; Zimnenko 2005, 2006).
More recently Russian specialists started examining legal harmonization
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and unification through international agreements (Bakhin 2002;
Mamutov 1999; Vilkova 1998) and model norms, developed in different
international fora (Bakhin 2003). This approach is similar to interna-
tional law studies in other countries (see, for example, Buxbaum and
Hopt 1988; Buxbaum et al. 1991; Fazio 2007). Hence, and in a nutshell,
Russian studies in international law has concentrated on the ‘dialogue
between international law and national law’ (Yaremenko 2007), that is
on a process in which Russia participates in drafting norms and then
incorporates them in its national legislation by various means. A specific
approach to legal approximation between Russia and a third country, or
a block of countries, like the EU, does not exist.

At the same time, the EU-Russian Partnership and Cooperation Agree-
ment (PCA) presupposes exactly this case of horizontal convergence.
It recognizes ‘that an important condition for strengthening the eco-
nomic links between Russia and the Community is the approximation
of legislation’; it also puts the burden of implementation on Russia,
which ‘shall endeavour to ensure that its legislation will be gradually
made compatible with that of the Community’ (Russian Federation and
the European Union 1994, article 55). The PCA is a fine example of the
unilateral way legal approximation is handled. It effectively means that
Russia has to carry the burden of change towards the EU’s acquis, which
has been drafted with no attention to the needs of Russia. Another prob-
lem with this approach is that it hinges on the total approximation as
opposed to agreeing on the goals and leaving it to the partners to decide
on the instruments to achieve them.

The goal of legal approximation in EU-Russian relations was con-
firmed in a milder way in the ‘Roadmap for a Common Economic Space’
in 2005. It reads that its objective is the ‘development of harmonised
and compatible standards, regulations and conformity assessment pro-
cedures, where appropriate, including through enhanced regulatory
dialogue and cooperation between responsible institutions and a rein-
forcement of the institutional capacities’ (Russian Federation and the
European Union 2005). The reference to Russia just copying the EU’s
legislation thus disappeared (in comparison to the PCA), but a new
approach to bringing two sets of legislation closer together did not
emerge. Hence, legal cooperation between the EU and Russia was left
in a conceptual vacuum.

There have been suggestions on how to leave this impasse. The
Russian-European Centre for Economic Policy (RECEP) in the early
2000s, for instance, provided a venue for the development of a horizon-
tal concept of legal approximation in Russia. However, most analysts
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just copied the EU’s definition, dodging the question of Russia not par-
ticipating in the development of the EU’s norms. Kashkin defined the
process of harmonization as ‘a softer method of legal integration’, which
‘does not mean total uniformity but is rather based on the conver-
gence of legislation of various states’ (2005: 9). He also tried to alleviate
the problem of Russia’s unilateral reception by recommending that the
EU takes into account Russian interests while adopting new legislation
(Kashkin 2005: 23), which for the moment remains just wishful think-
ing. Isaev, in turn, described harmonization as ‘convergence of systems
of legislation, integration of key principles and parameters of legal sys-
tems with national specificity taken into account’ (2005: 6). In other
words, he tried to extrapolate on Russia the principle, which the EU
applies internally, the flexibility as to the instruments, used to achieve
the goal. Entin emphasized that the EC’s legal system is external for
Russia and therefore Moscow tends to interpret legal harmonization as
‘convergence, or mutual movement to a desired legal reality’, whereas
the EU expects third countries to ‘receive’ all the acquis as they are,
unchanged (2006: 330). He, therefore, contrasted the Russian interna-
tional law approach with the one that the EU applies to third countries.
Finally, Romanova (2005) mentioned that not all the EU’s acquis could
be incorporated in the legislation of third countries because EU’s rules
were not necessarily a solution to their problems.

Surprisingly, no attention was paid to the fact that legal approx-
imation between the EU and third countries can be examined as a
multi-level process. This multi-level process is a logical development
of the EU’s current minimalist approach to legal approximation. For
its members, the EU distinguishes between the goals and the means
to be achieved, providing for flexibility. Legal approximation between
the EU and a third country should provide for the flexibility at the
implementation level as well.

This differentiation between various levels is the basis of the new
approach to legal approximation, which is advanced in this chapter. It is
designed for the relations between the EU and a third partner that does
not aspire to join the EU. Three levels can be clearly identified in any
such process of legal approximation – strategic goals, policy goals and
implementation.

The first level is one of strategic goals. Russia and the EU define
their goals as cooperation and strategic partnership. Both partners also
agree that their cooperation is supposed to promote democracy, human
rights and the rule of law. This is also the level where equality between
the partners, a fundamental notion of Russian foreign policy, is to
be guaranteed. In terms of legal approximation this means a joint
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definition of goals. Finally, the notion of trust in the partner, and in
their legal system, is located here. The basics of this level are spelt in
the PCA and other EU-Russian bilateral acts. It is also nurtured by the
cooperation in various international bodies where both Russia and the
EU are (future) equal members (like the UN, Council of Europe, Kyoto
Protocol, or WTO).

The next level in the new approach to legal approximation is that
of policy goals. A good example in the field of energy would be the
development of renewable energy sources (RES) or limiting the harm-
ful environmental impact stemming from the use of energy. Another
example is the construction of a common European energy market char-
acterized by a free movement of goods and services, and by consumer
protection. Relevant provisions are fixed in both PCA and energy-related
documents.

Finally, the third level is that of implementation. It is about how
policy priorities are brought to life. Examples that come to mind
are measures to stimulate the development of RES, like feed-in tar-
iffs or green certificates. Technical harmonization (i.e. harmonization
of various standards) is also located on this level. This is also the
level of various institutional provisions of legal approximation, that is
the cooperation between legislative assemblies, transnational dialogues,
adjudication, private sector support and other.

The top, strategic level of our approach is mostly about politics; policy
goals are set out for both political and economic reasons; implemen-
tation measures are, by contrast, mostly defined by specific economic
realities, by cultural specificity, by a particular configuration of public-
private factors and by the very problems which are to be solved while
achieving the policy goals (see Table 1.1).

To shed more light on the suggested three-level approach to legal
approximation, the next section applies this new approach to two
selected domains of EU-Russian energy relations: market-making and

Table 1.1 Three levels of the new approach to legal
approximation and their determining factors

Level Determining factor

Strategic goals → Political reasoning (high politics)
Policy goals → Political and economic reasoning

(low politics)
Implementation → Economic realities
mechanism Cultural specificity

Public-private relations
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clean energy. The cases are chosen because of the vivid contrast between
the success of clean energy on the one hand and the blunt failure in
market-making on the other, which calls for explanation.

The explanatory power of the three-level approach will be explored
through three guiding questions. The first one is how important it is to
allocate issues in the legal approximation process to the right level, and
what are the consequences of an incorrect allocation. The second ques-
tion is what sort of goals’ definition (both strategic and policy-related)
should be exercised, and whether they can be defined exclusively by one
party, or whether there is a strong need for joint ownership. The third,
and final, one is whether there is a need for the flexibility at the imple-
mentation level of legal approximation between the EU and a partner
that does not aspire to become an EU member state.

3. EU-Russian energy relations through the prism of the new
approach to legal approximation

EU-Russian energy cooperation was scarcely mentioned in the PCA, and
there was no reference to it in article 55 of the PCA on legal approxima-
tion. The reason for this is that energy was expected to be regulated by
the Energy Charter Treaty ‘against a background of the progressive inte-
gration of the energy markets in Europe’ (Russian Federation and the
European Union 1994, article 65). However, Russia has never ratified
the Energy Charter Treaty, which left EU-Russian energy cooperation
with no clear legal basis.

At the same time, energy to date has been the most intensive field of
EU-Russian cooperation. According to official estimates, 74 per cent of
their bilateral trade comes from mineral fuel and related energy goods.1

The EU imports about 60 per cent of Russian natural gas exports, which
is about 20 per cent of the EU’s consumption. EU member states are
also a destination for 50 per cent of Russian oil exports, which amounts
to about 34 per cent of the EU’s consumption (European Commission
2010b, c). According to some unofficial Commission estimates, the EU
also gets about 40 per cent of its nuclear materials for power plants
from Russia. Finally the EU is the source of new energy-saving technolo-
gies for Russia as well as ways of producing RES and improving energy
efficiency.

To fill the legal vacuum, which emerged following Russia’s non-
ratification of the Energy Charter Treaty, the EU and Russia have relied
on general PCA provisions, of which article 55 on legal approximation
was one. In addition, a political process, the EU-Russian energy dialogue,
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was set up in 2000 to ‘enable progress to be made in the definition
of an EU-Russia energy partnership and arrangements for it’ (Russian
Federation and the European Union 2000). Currently it is the longest
functioning EU-Russian dialogue, which pompously celebrated its tenth
anniversary in autumn 2010.

In the field of EU-Russian energy cooperation two focal points
emerged: the development of energy markets and the improvement of
trade and investments – the market-making agenda; and energy effi-
ciency, the development of RES, curbing CO2 emissions and related
environmental aspects – the clean energy agenda. Both, however, dif-
fer with regard to the progress that has been made. This point is further
explored in this section.

3.1 The success: Clean energy agenda in EU-Russian
energy relations

The 1994 PCA identified clean energy as a promising field of coopera-
tion. In particular, its article 67 included cooperation in ‘promotion of
energy saving and energy efficiency’ and in limiting ‘the environmental
impact of energy production, supply and consumption’, whereas article
69 contained provisions on environmental cooperation (Russian Feder-
ation and the European Union 1994). However, cooperation in clean
energy had a relatively slow start. Most attention was captured by the
security of supply and producer–consumer relations, whereas energy
efficiency, RES and environmental impact of energy use escaped the
limelight.

Nevertheless, today’s results look impressive. In 2004, Russia com-
pleted the ratification of the Kyoto protocol. In 2003–04 Brussels and
Moscow agreed in the International Maritime Organization to phase
out single-hull tankers for oil transportation. Furthermore, Brussels and
Moscow carried out extensive discussions on gas flaring. Eventually,
the Russian government adopted a decision (Russian Federation 2009c),
which obliges oil companies to utilize 95 per cent of the accompanying
oil gas by 1 January 2012.

In the area of energy efficiency, the EU and Russia set up demon-
stration projects in Archangelsk, Astrakhan and Kaliningrad. In 2001,
Russian participants were integrated in the Organisation for the Promo-
tion of Energy Technologies (OPET), which brings together companies
working in the field of RES and energy efficiency. An EU-Russian Energy
Efficiency Initiative was set up in 2006, which became a platform for
discussions on both legal and policy-related issues. Numerous projects
in these fields were carried out by the EU and Russia virtually every year.
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The discussion was coordinated by a special EU-Russian thematic
group, set up permanently in 2009. Finally, a Common Spaces Facility
project on energy efficiency was launched in 2010 to provide financial
support for clean energy projects.

To what extent does the three-level approach to legal approximation
explain the obvious progress in this issue-arena? Firstly, the issues have
been neatly allocated to their level. At the strategic level, Russia has
invested a lot in green energy initiatives to demonstrate that it is in the
club of ‘good’ countries, supporting innovative approaches to energy
use. Recently, Russia even started promoting the concept of environ-
mental donorship, according to which the environmental status of a
country is determined not only by its CO2 emissions but also by how
much global good (for example, forest sinks, provision of natural gas,
which improves energy efficiency etc.) it supplies (Russian Federation
2009d). In sum, a growing political meaning is attached to the promo-
tion of clean energy: the idea is that it is not only about environmental
protection per se but also about increasing the overall weight of Russia
in the international arena. It is parallel to the EU’s quest for global
environmental leadership (Bretherton and Vogler 2006).

Secondly, the EU and Russia specified policy-related goals carefully.
They also managed to considerably converge their definition of these
goals. The EU’s 2006 Green Paper proclaimed three goals, of which
clean energy is one (European Commission 2006b). Russia’s 2003 energy
strategy stressed an increase in energy efficiency and the minimiza-
tion of environmental impact of energy as priorities (Russian Federation
2003). The 2009 Russian energy strategy put ‘energy efficiency’ and
‘environmental safety of the energy sector’ among four ‘strategic guide-
lines of the long-term state energy policy’, whereas development of
non-fuel energy (i.e. nuclear, RES) and energy saving are among five
strategic initiatives (Russian Federation 2009a). Moreover, most of the
goals were either set by the EU and Russia individually or defined in
close cooperation within the framework of international organizations,
in which both have been equal partners (e.g. the Kyoto protocol or the
International Maritime Organization). That means Russia’s right to par-
ticipate in the decision-making and to define the priorities are on par
with the EU, which greatly decreases any unilateral character of legal
approximation.

Thirdly, the EU and Russia converged at the third, implementation,
level as well. The definition of their specific goals is identical. The EU
proclaimed in 2007 and then legislatively fixed the so-called 20-20-
20 goals. These are 20 per cent reduction in CO2 emissions compared
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to 1990 levels, 20 per cent improvement in energy efficiency and
20 per cent increase of the share of RES by the year 2020 (European
Commission 2008a, b, 2010a; European Council 2007). Russia, for its
part, put forward its 2003 energy strategy, setting the goal of improv-
ing energy efficiency by factor two. The 2009 energy strategy stipulates
an increase in energy efficiency by 45 per cent by 2030. It also intends
to increase the production of renewable sources of energy. The amount
of hydro-power is to grow from the current 47 mln kWh to 57–59 mln
kWh (although its share in the energy balance will slightly decrease from
20.6 per cent to 18.3–19.7 per cent). The share of other RES is projected
to increase from 1.5 per cent in 2008 to 4.5 per cent in 2020. In total,
RES will make up 20 per cent of the Russian energy balance in 2020,
which exactly mirrors the EU’s goal (Russian Federation 2003, 2009a).
On top of it, Russia has also become active in reducing CO2 emissions.
The current message of Moscow is that regardless of whether the global
warming is driven by the CO2 emissions or not, Russia is determined
to win on improved energy efficiency, better energy transportation and
overall modernization of the sector.2 The importance of the energy sec-
tor for decreasing Russian CO2 emissions is also confirmed by the 2009
Russian Climate Doctrine.

The EU and Russia also saw convergence at the level of implementing
instruments. There is a stunning similarity between energy efficiency
and energy saving initiatives of Russia (Russian Federation 2009a, b) and
the EU (Council of Ministers 1992; European Commission 2005, 2006a,
2008b; European Parliament and the Council 2000, 2009). Both provide
for stipulations on energy efficiency labelling of electronic appliances,
phasing out of incandescent light bulbs, improvement of energy and
heat efficiency in buildings or compulsory energy efficiency audits of
public buildings.

Finally, there is no institutional barrier in clean energy, such as his-
torical stakeholders, that would block innovation. The field is mostly
occupied by small and medium companies, which are interested in pol-
icy and standards’ convergence to be able to move freely across the
border with low transaction costs.

To sum up, the clean energy arena presents us with the case of
clear allocation of issues to their levels. This cooperation reinforced
certain strategic goals, like equality and environmental donorship, for
which Russia strives, or the EU’s leadership in environmental affairs. The
goals in clean energy were defined jointly by the EU and Russia, either
within international fora or individually and yet simultaneously. This
alleviated the problem of a unilateral character of legal approximation,
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forcing Russia to align its legislation with the already adopted EU norms.
Finally, implementation mechanisms were left to the parties, but they
converged as well.

3.2 The failure: Market-making in the EU-Russian
energy relations

The results of the market-making agenda of energy relations have so far
been much more modest. As such, market-making has never been specif-
ically mentioned in the PCA. Its article 65 talks only about cooperation
in ‘formulation of energy policy’, ‘improvement in management and
regulation of the energy sector in line with a market economy’ and ‘the
introduction of the range of institutional, legal, fiscal and other con-
ditions necessary to encourage increased energy trade and investment’
(Russian Federation and the European Union 1994).

The crux of this cooperation is the EU’s belief in the liberal paradigm,
that is in free markets, which is supposed to provide for the most effi-
cient and consumer-friendly organization of the sector and ‘the best
way of ensuring safe and affordable energy supplies’ (EU 2006). Accord-
ingly, Brussels would like to see Russia aligning its legislation on natural
gas and electricity with the EU’s liberalization processes, including the
ongoing process of unbundling, that is the break-up of vertically inte-
grated companies into upstream, midstream and downstream businesses
to guarantee equal access of all producers to various pipelines and elec-
tricity lines. Moreover, because of the high external dependence on a
limited number of sources, liberalization in the EU itself would only
come true if the EU’s suppliers went through unbundling. Thus the EU’s
internal processes put pressure on the Commission to promote liberal-
ization externally. Finally, the demand for liberalization was the only
type of external energy action, which the EU as a whole could pro-
mote. The intricate division of competences between the EU and its
member-states makes the former responsible for the internal market and
liberalization and therefore also for the external dimension of liberaliza-
tion. National bodies, by contrast, preserve their authority in energy
security and energy mix.

The EU used various ways to promote liberalization. It drafted the
Energy Charter and its Treaty in accordance with the EU’s legislation of
the early 1990s. It held discussions with Russia to explain the benefits
of liberalization and to encourage Russia to ‘mimic’ these provisions
(McGowan 2008; see also Bressand 2010; Romanova 2003, 2009).
Moreover, it tried to impose on Russia the unbundling of transportation
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in the natural gas sector, an increase in internal gas prices and a ban on
Gazprom’s export monopoly by means of the terms of Russia’s accession
to the WTO. The Commission also tried to limit Russian investments in
the EU’s energy sector until Russia complies with the EU’s liberalization
legislation, though it only succeeded in persuading member states to
have it as an option, which can be applied by national authorities.

Russian expectations of energy cooperation with the EU were entirely
different (Romanova 2008). The liberalization of the Russian electricity
sector was implemented in a similar way as the EU’s. However, Russia
has resisted all EU attempts to liberalize its natural gas sector, which in
2008–09 led to a heated politicization of the energy dialogue. In fact,
two related goals of the 2003 Russian energy strategy were ‘to create
conditions for the financial and economic stability of the energy struc-
tures and institutions’ and ‘to ensure innovative development of the
sector through its dramatic modernization’ (Russian Federation 2003).
The 2009 energy strategy made market-related goals even more precise
(Russian Federation 2009a). One is energy security with regard to pos-
sible threat arising on a domestic level, for example from depreciated
equipment and old infrastructure, a lack of investments, high depen-
dence on natural gas, and underdeveloped Eastern Siberia and Far East.
The second goal is budgetary efficiency, or the ratio between what the
government spends on the energy sector and the returning profit in
the form of tax revenues and income from company shares, owned by
the state.

In the light of this, it is hardly surprising that positive results of
the market-making agenda in EU-Russian energy dialogue have been
limited. The best-known one is the resolution of the conflict over long-
term gas contracts, which since the 1970s have formed the legal basis
for the natural gas supply from the Soviet Union/Russia to EU mem-
ber states and provided a guarantee for huge investments in gas fields’
development and in pipelines’ construction. The contracts were pre-
served but some conditions were altered. Another success is a feasibility
study on the synchronous interconnection of EU and Russian electric-
ity grids. It is, however, a paper success because its implementation was
postponed indefinitely.

The first and possibly most illuminating conclusion from the market-
making interaction of the EU and Russia is that their conflict is not so
much one of a paradigmatic collision of ‘state versus market’. In fact,
liberalization, which is promoted as a policy goal of the EU, is actually
an implementing measure, which derives from the EU’s market philoso-
phy. The same goes for Moscow’s goal of budget efficiency in the energy
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sector, which is nothing but an implementing measure. Thus, the most
serious problem of EU-Russian market-making agenda in energy is the
confusion between the level of policy goals and that of implementation.

If liberalization and budget efficiency are only implementing mea-
sures, then the question is what the policy goals are. They are, appar-
ently, an efficient organization of the sector, stable investment flows
and security of supply as well as consumer protection and the construc-
tion of the single market. And, in this way, the EU’s and Russian goals
are perfectly compatible.

However, their implementation varies. It is exactly here where the sec-
ond flaw of the market-making agenda occurs: in their conflict about
market-making modalities, the EU and Russia failed to account for
specificity and to provide for flexibility at the implementation level.
Moreover, some powerful players resist the liberalization agenda both
in the EU (incumbent energy companies) and in Russia (for example,
Gazprom).

Thirdly, and finally, the EU tried to impose its vision on Russia, which
challenged Russia’s internal definition of its policy goals. In other words,
there was no shared ownership. Rather, the interaction was structured
along a unilateral pattern with the EU imposing its vision, its goals and
Russia rejecting the process as much as it was rejecting the substance
of interaction. Moreover, the idea to construct the single market on the
basis of the EU’s vision undermined the fundamental principle of equal-
ity, cherished by Russia at the strategic level. The idea to spread the EU’s
paradigm was also viewed in Moscow as an effort to make Russia step
back from its sovereign right over natural resources and from the right
to regulate access to them, which also contradicts the strategic thinking
of Russia.

To sum up, market-making legal approximation in the EU-Russian
energy dialogue failed because of the confusion among the three lev-
els, a lack of implementation flexibility and a lack of a shared definition
of goals, that is, due to the unilaterality of the process. On top of it, fun-
damental concepts (like critical for Russia equality or sovereignty over
resources) were challenged.

4. The three-level approach to legal approximation
in EU-Russian energy relations: Where to go next?

The application of the new three-level theoretical approach to legal
approximation to the experience of EU-Russian energy relations is illu-
minating and at the same time raises a number of policy implications.



PROOF
Tatiana Romanova 37

4.1 Avenues for future research

With regard to the initial questions guiding the case studies, various
conclusions can be drawn. First, with regard to whether careful alloca-
tion of issues to the specific (strategic, policy-related or implementation)
level was essential, our cases indicate that the success of the clean
energy agenda was to a considerable degree motivated by the EU and
Russia carefully identifying the policy goals and implementing mea-
sures. On the other hand, the failure of the market-making agenda has
been predetermined by the confusion between policy goals, on the one
hand, and implementing measures, on the other hand. To further com-
plicate the situation, the parties overlooked policy goals due to excessive
attention to implementing instruments.

The second question, put forward before the case studies, was about
the need to jointly define both strategic and policy goals. Again, the
success of the clean energy agenda has been predetermined by it
being defined through the international fora, where both the EU and
Russia are equal members, or by their convergence in the goals, being
defined internally. Both things alleviated the problem of unilateralism
in EU-Russian legal approximation. In addition clean energy agenda,
in fact, reinforced strategic goals, which the EU and Russia pursue
both individually (for example, equality for Russia) and together (envi-
ronmental leadership, cooperation). The market-making agenda, again,
presented a negative experience. At the policy goal level, the EU tried
to impose its own goals rather than to listen to the Russian ones and
to make an effort to come to some common ground. In essence, the
talk was about Russia’s unilateral alignment of its legislation to that of
the EU, with little account for the interests of Russia or for its internal
problems. On top, this approach challenged two fundamental strate-
gic ideas that Russia cherishes, these are equality among key powers
of today (of which the EU and Russia are two, according to Moscow’s
thinking) and sovereignty over natural resources.

Finally, the third question that has been explored is that of the need
for flexibility at the implementation level. Generating clear-cut answers
on this point faces clear limitations due to the small number of investi-
gated cases. What can be said is that the clean energy agenda presents a
situation of complete convergence in both policy goals and implement-
ing mechanisms while market-making agenda demonstrates the fallacies
of the lack of flexibility at the implementation mechanism.

There are at least three reasons, which call for sufficient flexibility
at the level of implementation. One is historical legacy and traditions.
In our case ‘the EU suffers from an inherent embedded liberal bias that
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automatically puts policy formation in the gas sector within a neo-
classical framework’ (Van Der Meulen 2009: 843). Russia, on the other
hand, is characterized by the belief that state participation is the key to
ensure the highest profit and most efficient organization of the energy
sector. This idea is reinforced by the Russian history of state (not pri-
vate) modernization. Another reason for the implementation flexibility
is that various partners frequently have to solve divergent problems on
the way to the same goal. In our market-making agenda, the EU strives
to decrease prices for final consumers while Russia has to increase them
(especially for households) and to eliminate cross-subsidization among
different consumers and geographical zones. The EU has to preserve
a certain level of investments while Russia has to mobilize additional
flows to modernize its outdated sector with swiftly depreciating produc-
tion and transportation capacities. Last but not least, flexibility at the
implementation level will take into consideration existing stakehold-
ers. Dynamic small and medium enterprises, which are active in clean
energy field of EU-Russian cooperation, support greater legal approxi-
mation and do not have the capacity to resist changes. On the other
hand, big energy players in the field of market-making well function
in a non-market situation and resist changes, which would undermine
their status.

Further studies are needed to prove our new, three-level approach
to legal approximation. It is particularly necessary to clarify the need
for flexibility. An additional question, which is to be considered, is the
extent to which flexibility of implementation can be tolerated. In other
words, what difference in the implementation mechanisms does not dis-
tort policy goals? This dilemma remains an issue of concern not only for
EU-Russian relations but also for EU internal affairs.

Another dilemma to be resolved is the relative importance of the three
levels and the extent to which they influence each other. In other words,
the question is whether policy goals’ convergence can be the main
lynchpin for effective legal approximation. Or does it need a prop from
strategic level in the form of equality and also in the form of the overall
trust in the political and legal systems of the partner. This is a pecu-
liar problem that characterizes EU-Russian relations (as well as Brussels’
dialogue with other third countries and even with some member states).

4.2 Policy consequences

Despite the clear need for future studies, however, some policy recom-
mendation can already be identified. The three-level approach to legal
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approximation provides some ground for optimism in relation to the
market-making agenda of EU-Russian energy relations.

Firstly, market-making cooperation should be addressed from the
position that grants equality to Russia and decreases the unilateral char-
acter of approximation. One option would be to involve international
organizations, where both the EU and Russia are (prospective) members.
From this point of view, the fastest accession of Russia to the WTO and
all its mechanisms is crucial. Moreover, despite the Russian decision
not to ratify the Energy Charter Treaty, it remains bound by it for the
years to come. Moscow’s ideas about a new global energy regulation
can also be dealt with in that organization. Furthermore, discussions
on energy in the framework of the G-8 are critical for the conver-
gence in strategic visions. At the interstate level a useful instrument,
which is frequently overlooked, is a network of bilateral investment
treaties (see Dreyer 2009; Erixon 2008; Romanova 2003). Their potential
in EU-Russian relations increased due to the recent communitariza-
tion of the EU’s external investment policy in the Lisbon treaty (EU
2007).

Secondly, EU-Russian energy market-making should be addressed at
the policy goals’ level. These are quite compatible: both sides strive
to encourage investments, to provide for security of supply, to guar-
antee fair price to final consumers and to ensure an efficient orga-
nization and a common market in the long run. Instruments to
achieve these goals are different because the EU and Russia have dif-
ferent traditions (market-oriented vs. state modernization) and also
because they have different problems to solve on their way to the
pursued goal.

Approaching market-making legal approximation from this point of
view will help avoid mixing policy goals with their implementation
mechanism and will provide for a needed degree of flexibility in the
implementation. This is also consistent with the minimum harmo-
nization and negative integration (based on mutual recognition and
maximum flexibility) that dominate in the EU. Above all, it will alle-
viate the problem of Russia’s unilateral harmonization with the EU’s
norms and rules. This strategy is not meant to deny the positive sides of
liberalization and competition but rather to say that Russia is not (yet?)
ready for it.

These shifts will open the way for more constructive EU-Russian
energy relations, which will ultimately benefit both sides, both the pub-
lic and the private sector. It will also be another step to stabilize regional
and global energy markets.
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Notes

1. Calculated by the author on the basis of the data provided by the European
Commission (2010b) and Eurostat (2010). According to some other sources
(Russian Federation and the European Union 2010), only 65 per cent of
EU-Russian trade comes from energy.

2. The 2009 energy strategy specifies that the Russian energy sector is the key
polluter; it causes 50 per cent of harmful emissions in the atmosphere and
about 20 per cent of discharge in rivers, lakes and other water reservoirs.
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