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Introduction
The right to demand performance of a contract by a third party that did not take part in

concluding the contract, has for a long time been used in Russian civil law as evidence that a
particular contract is a contract for the benefit of a third party. However, as | show below, this
qualification often fails.

In modern civil practice there are many contracts that should evidently be qualified as
contracts for the benefit of third parties, even though the existence of the corresponding right of
the third party is not obvious. The discussion of whether a third party has a right to demand
performance of a contract is often in the core of the problem. Therefore, in my opinion, it is
necessary to find other characteristics that would help to qualify a contract as a contract for the
benefit of a third party. The existence or non-existence of a third party’s right should follow from
that qualification.

In this work | identify such classifying characteristics. To achieve the sought result,
Section 1 discusses contracts for the benefit of third parties in modern Russian legal practice and
analyses the difficulties that occur upon their classification. A variety of cases are discussed. The
cases show that the modern Russian classification of contracts for the benefit of third parties,
based on the presence or absence of a right of the third party to demand performance for its
benefit, gives rise to many disputes, the reason for which is the use of a formal rather than a
substantial basis. The presence or absence of such a right for the third party is difficult for courts
to establish. The history of development for this legal concept is also discussed. The history
shows how such a classification of contracts for the benefit of third parties was developed in the
Russian legal practice and what alternative points of view existed.

Section 2 discusses the approach of foreign legal practice to the same construction; both
common law and continental legal systems are taken into account. This section shows also that
the main problems with classification arise when formal and non-substantial characteristics are
applied for classification.

Section 3 analyses the classification of contracts for the benefit of third parties based on
the purpose of such contracts to confer benefit to the third party. In this situation a legal order
that protects the reasonable expectations of people should apply the presumption of existence of
a third party’s rights in a contract whose is to confer benefit upon the third party. This
presumption may be rebutted, but conferring a benefit out of a contract should lead to the

existence of a right, unless proven otherwise.



1. Contracts for the Benefit of Third Parties in Modern

Russian Legal Practice

1.1. Contracts for the Benefit of a Third Party in Civil Practice

I will start the study by discussing of how contracts for the benefit of third parties are
used in practice.

Development of the theory of contracts for the benefit of third parties was connected with
the growth in life insurance contracts in the second half of the X1X century.3 The goal of such a
contract is to immediately provide relatives of the deceased with money or repay a debt that
would otherwise burden the estate.

Contracts for trust management of property can also be concluded for the benefit of third-
party beneficiaries. The same applies to bank deposit contracts.

If the delivery of goods is organized in such a way that the seller is obliged to deliver
goods to the buyer, the seller, who is also the consignor, includes in the transportation contract
the right of the buyer to claim the cargo from the carrier.

Contracts for the provision of services for the benefit of third parties are also common.
For example, one can give a gift certificate for a beauty salon to another person. Such contracts
are called contracts for the benefit of unnamed third parties.

Let us consider the structure of a contract between an insurer and a car service that
repairs cars insured with the insurer.? It is a contract of independent work where the insurer is a
customer and the car owners are beneficiaries. The owner of the car acts as if he or she ordered
the car repair. However, it is the insurer who negotiates the terms and conditions of that contract
since for a car-owner the contract price would be much higher.

Here is another example, in this case a man who wants to have flowers delivered to his
girlfriend. It is unlikely that the sale and purchase contract between the man and the florist would
be classified as a contract for the benefit of a third party. It is more likely that it would be
considered a contract that is performed to a third party under which the third party accepts the
performance but has no right to demand performance.

The right to demand performance for their benefit is a characteristic of contracts for the

benefit of third parties that distinguishes them from contracts performed to third parties. A lot of

3 Serebrovskiy V.I. Life insurance contract for the benefit of third party (Cause of a beneficiary's right) VIJuN Proceedings,
1947, Issue 9 Moscow, P.356 (CepeGposckuii B.W. J[oroBop CTpaxoBaHHs XHU3HH B MOJB3Yy TpeTbero Jjuna. (OcHOBaHWS
BO3HMKHOBEHHS IIpaBa BhIrojomnpuobperarens) / Yaensie Tpyast BUIOH. - M.: I0Opun. nza-so MIO CCCP, 1947, Bem. 9,
C.356)

4 Complicated problems which arise here are considered in Nenashev M.M. Casco Payments in the Form of Repairs: Legal
Issues of Theory and Practice // Yurist, 2012, No. 4 p. 15-20 (Henatues M.M. Beimnarst o KACKO B Buzie peMOHTAa: [IPaBOBbIC
Bonpockl Teopun u npaktuku // FOpucr. 2012. N 4. C. 15 — 20).
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disputes occur in connection with this issue. Let us discuss several examples where disputes are
connected with the qualifying contracts as being for the benefit of third parties.

A Housing Complex Administrator had a building belonging to the city in its operational
control. The building was sold upon consent of the owner. The sale and purchase contract
provided that the buyer pay part of the purchase price to the Housing Complex Administrator,
and the remaining part to the city budget. The city budget part was not paid. The court refused
the claim of the city administration on the grounds that the administration was not a party to the
contract and had no right to demand performance since no such right was given to it in the
contract.” In another case, agreement for the lease of land under which lease payments were
supposed to be paid to the city property management committee was classified as concluded for
the benefit of the committee.®

Yet another example is as follows. A company was granted a license for the use of
subsoil. After that, a contract for the use of the subsoil was concluded that obliged the subsoil’s
user to transfer 3% of revenues to the local budget. The local budget payments were not paid and
the local administration, considering itself a beneficiary, brought a claim to recover the due
sums. The court of appeals clarified that the absence of a direct mentioning in the contract of the
municipal body’s right to demand performance of the contract does not mean that the contract is
not a contract for the benefit of a third party. Therefore, the court recognized the city
administration’s right of action.

In the next case, cargo was lost in the course of transportation due to a fault by the
company that provided security . The contract with the security company was concluded by the
cargo sender. The property title for the cargo passed to the cargo recipient at the moment when
the cargo was loaded onto the lorry. The cargo recipient filed a claim for the compensation of

damages caused by a breach of contract by the security company. Some courts satisfied such

claims,® while others refused to satisfy them.”

In 2009 the Presidium of the Supreme
Commercial Court clarified that the discussed contracts were not contracts for the benefit of third
parties and the cargo recipient had no right to bring a damage claim based on a contract against

the security company.10

5 Resolution of Federal Commercial Court of Ural District of 28.02.2007, case Ne09-982/07-C6.

6 Resolution of Federal Commercial Court of Central District of 16.05.2011, case NeA62-5216/2010.

7 Resolution of Federal Commercial Court of Far Eastern District of 11.08.2009 Ned®03-3105/2009, similar position can be found
in other resolutions of this court, see, for instance, Resolution of Federal Commercial Court of Far Eastern District of 13.05.2010
Ned(03-2942/2010.

8 Resolution of Federal Commercial Court of North Caucasus District of 22.11.2007 Ne®08-7742/07, Ruling of Supreme
Commercial Court of 13.05.2009 NeBAC-5665/09.

9 Resolution of Federal Commercial Court of Volgo-Vyatskiy District of 19.09.2007, case NeA82-9414/2006-11.

10 Resolution of Presidium of Supreme Commercial Court of 01.12..2009 Ne11320/09.



1.2. Qualification of Contracts for the Benefit of Third Parties in
Modern Russian Legal Practice

1.2.1. Qualification based on Article 430 of the Civil Code. A rule for qualifying

contracts for the benefit of third parties, based on Article 430 of the Civil Code, was developed

in modern Russian legal practice. It rule is clearly explained by V.V. Vitryanskiy: Two
characteristics are inherent to contracts for the benefit of third parties. First, such contracts
should provide that the debtor perform the obligation not to the creditor but to a third party.
Secondly, the third party, for whose benefit the performance should be made, is provided with an

independent right to make a demand from the debtor under the contractual obligation.ll

How can one define the existence of these two characteristics in particular relations?

Situations when a contract directly stipulates these characteristics are more reliable.? No
disputes arise when it follows from a law that a third party has a right to demand performance for
his or her benefit or when a law sets forth that a certain kind of contract is for the benefit of third
parties.

Thus, there is a range of contracts on which there is a consistent opinion that they should
be qualified as contracts for the benefit of third parties.

In all cases when there is no consistent quality practice, we can see two types of
situations. In the first type of situation there is doubt as to whether the performance is provided
to the third party, while in the second type the performance is provided to a third party but
neither law nor the contract stipulates that the third party has a right to demand performance.

In all such cases “...discovering the will of the parties aimed at providing the third party
with a right to demand from the debtor and, thus, classifying the transaction as a contract for the
benefit of a third party are impossible without interpretation.”13

Consequently, the rule for qualifying a contract by the two abovementioned
characteristics cannot be considered useful for dispute resolution because one of the main
problems when analyzing the structure of rights and duties based on a particular contract is the

problem of the existence of the right of a third party to demand performance for his or her own

11 Vitryanskiy V.V. Certain Aspects of Study of Civil Contracts during the Reform of Civil Legislation / In: Problems of the
Development of Private Law: a Collection of Articles devoted to anniversary of Yem V.S. (ed. by Sukhanov Y.A., Kozlova
N.V.). Moscow, Statut, 2011. P.33 (Burpsiackuii B.B. HekoTopbie acmekTsl ydeHHs O TPa)IaHCKO-IPAaBOBOM JIOTOBOpPE B
YCIIOBHSIX Pe(OPMHUPOBAHUS IPaXKJAHCKOTO 3aKOHOAaTeNbCTBa / B kH.: IIpo6iemsl pa3BuThs yactHOro npasa: COOpPHHUK cTaTel K
roomieto Binagumupa Caypceesnua Ema (o1B. pen. E.A. Cyxanos, H.B. Ko3nogsa), M.:Cratyr, 2011, C.33).

12 In one of the cases, the court included in the decision the following: “The right of a third party to demand performance of an
obligation for its benefit, which is stipulated in a contract, is a necessary characteristic of a contract for the benefit of a third
party.” See Resolution of Federal Commercial Court of East Siberian District of 31.08.2005, case NeA33-27269/04-C2-®02-
4200/05-C2.

13 Burobina Y., Burobin V. Legal Assistance to an Appointed Person // EZH-Yurist. 2010. No. 21. P. 8-9 (Bypo6uHna E.,
Bypo6un B. FOpuanueckas momoris HazHauenHoMy Jstuity // DXK-FOpuct. 2010. N 21. C. 8 - 9).
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benefit. Furthermore, Article 430 of the Civil Code fully excludes a waiver of debt, contracts that
have a protective effect for third parties, and the similar spheres of regulation.
1.2.2. Criticism of Article 430 of the Civil Code. The question of whether the wording of

Article 430 of the Civil Code is compatible with modern life is currently of interest. This
position is very clearly expressed by E.V. Tyichinskaya, who analyses the construction of a
contract for performing the functions of an executive body of an open joint-stock company and
considers this contract to be a particular type of contract for the benefit of third parties which
does not fall under Article 430 of the Civil Code because this Article does not describe all types
of such contracts.™

The same applies to qualifying a contract between a company and its registrar, which
some authors consider to be for the benefit of third parties.15 Their opinion is based on the
position of O.N. Sadikov,™® who thinks that Article 430 of the Civil Code does not regulate all
contracts for the benefit of third parties.17 The Presidium of the Supreme Commercial Court

refused to qualify this as a contract for the benefit of a third party.18

A similar situation occurs with a contract for the provision of medical services to insured
persons between a medical insurance company and a medical institution. In one such case the
insurer, having paid for the services provided by a hospital, discharged the contract with the
hospital. The insured individuals, however, continued to use medical services provided by the
hospital. The hospital brought a claim against the insurer, demanding payment for the services.
The hospital referred to Part 2 of Article 430 which prevents discharge of a contract when a third

party expresses its will to use the rights out of the contract for his or her benefit. The court stated

14 Tyichinskaya Y.V. Contract for the Performance of the Functions of Single Executive Body of a Company / ed. by Mikheyeva
L.Y. Moscow, Statut. 2012. P. 102, 103 (Teraunckas E.B. JloroBop 0 peanu3annu QyHKIUA eJUHOIMIHOTO UCTIOTHUTEILHOTO
opraHa xo3si#icTBeHHoro obmectsa / mox pen. JI.FO. Muxeepoii. M.: Craryr, 2012. C.102, 103).

15 Rozhkova M.A. On Liability of an Issuer of Securities and a Specialized Registrator for a Breach of the Procedure for
Maintenance of a Registry of Securities // Security measures and liability measures: a collection of articles / supervised and ed.
by Rozhkova M.A. Moscow, Statut. 2010. P. 386-388 (PoxkoBa M.A. O6 OTBETCTBEHHOCTH 3MHTEHTA U CIIELHATH3UPOBAHHOTO
perucTparopa 3a HapyIIeHHUs opsiaKa BeleHus peectpa // Mepbl obecriedeHust 1 Mepbl OTBETCTBEHHOCTH B FPaXKAaHCKOM IIpaBe:
cOOpHHK cTaTel / pyK. aBT. KOJI. ¥ OTB. ped. M.A. Poxxkosa. M.: Craryt, 2010. C. 386 — 388).

16 Sadikov O. N.Liability of the parties upon maintenance of a registry of nominal shares // A commentary of court and
arbitration practice. Issue 13 / ed. by Yakovlev V.A. Moscow: Yuridicheskaya Literatura. 2006. P. 36-46 (Camukos O.H.
OTBETCTBEHHOCTh CTOPOH ITIPH BEACHUH peecTpa BIIaJebIeB MIMEHHBIX IIEHHBIX Oymar // KomMeHnTapuii cyne6Ho-apOuTpaskHOM
npakTuky. Beimyck 13 / ox pexa. B.®. fkosnesa. M.: FOpuanueckas nurepatypa, 2006. C. 36 — 46).

17 Commentary to the Civil Code of the Russian Federation, Part | (by articles) / 3d edition, reviewed and supplemented / ed.
Sadikov O.N. Moscow, CONTRACT, INFRA-M. 2005. P.968-969 (Kommenrapwuii k ['paxmanckomy kojekcy Poccuiickoit
denepanuu, 4acT mepBoil (mocraTelHblil) / 3-¢ W3gaHue, UCIpaBICHHOE, epepaboTaHHoe U aononHeHHoe / mox pex. O.H.
CanuxoBa — M.: KOHTPAKT, THOPA-M, 2005,C.968-969).

18 Novoselova L.A. Case of Ozimov L.A. v. Kubantekhgaz and Registrator R.O.S.T. (Resolution of Presidium of Supreme
Commercial Court of 1 February 2005 No. 12158/04) / In: Legal Positiona of the Supreme Commercial Court of the Russian
Federation: Selected Resolutions of 2005 with commentaries (ed. Ivanov A.A.). Moscow, Statut. P. 15 (Hoocenosa JI.A. [leno
«OzumoBa A.B. npotuB obmiectB «Kybansrexras» u «Peructparop P.O.C.T.» (IlocranoBnenue IIpesumuyma BAC PO ot 1
¢despans 2005 r. N 12158/04) / B xu: IlpaBoBele mosummu Ilpesmmmyma Bricmiero ApOurpaxsoro Cyna Poccuiickoit
Deneparuu: M36pannsie ocraHoBaeHus 3a 2005 roa ¢ kommeHTapusmu (o pea. A.A. Usanosa) M.: Craryr, 2010, C.15).
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that it was not obvious that the contract was concluded for the benefit of third parties. The court

also mentioned that “...Part 1 of Article 782 of the Civil Code does not provide for the right of a

19
In

client to terminate an agreement dependent on the expression of the will by third parties”.
my opinion, it is apparent that this contract is a contract for the benefit of third parties — the
insured individuals — but not all norms of Article 430 of the Civil Code apply to it.

Modern turnover also encountered a problem with burdening third party, which is not a
party to the contract, with certain duties. Cargo recipient bears certain obligations under cargo

transportation contract and for that reason a number of authors do not consider such contract as
contracts for the benefit of third parties.20 The logic is the following: it is impossible to impose
contractual obligations on anyone who is not a party to the contract, thus, we are dealing not with
a third party beneficiary but a party to the contract, i.e. we have a multiparty contract.

O.N. Sadikov does not consider it unusual that certain obligations are imposed on third
parties, not only under contracts but also by law. He writes, “...Both the beneficiary of an
insurance contract (Article 939 of the Civil Code) and the cargo recipient in a cargo
transportation contract (Article 35 of Article of Rail Transport, Article 160 of the Code of
Marine Trade) bear obligations along with rights. Burdening third parties, to the benefit of which
the contract is concluded, with certain obligations should be possible upon agreement between
the contracting parties..”21

1.2.3. The Problem of Qualification. The dominant factor in modern Russian contract

theory and practice is the qualification of contracts for the benefit of third parties, which, as
described above, causes a number of problems. The first problem is that sometimes it is hard to
establish that the right of a third party to demand performance under a contract exists. Another
problem is that even an obvious existence of certain rights of third parties does not always allow
for the application of Article 430 of the Civil Code to these relations simply due to the nature of
the relations.

In my opinion, it is necessary to start with whether a contract is concluded for the benefit
of third parties or not, and then make conclusions regarding the right of third parties to demand
performance. Then the existence or non-existence of the right to demand performance would be
a consequence of its qualification and not the other way round. The existence of the right would
be based not only on the judicial interpretation of the text of a contract but also on some factual

basis.

19 Resolution of Federal Commercial Court of Far Eastern District of 01.06.2009 Ned®(3-2229/2009.

20 See for example Vygodyanskij A.V. Legal status of consignee in the contract of air shipment of cargo // Jurist, 2010, N 5
(BerroasHckuii A.B. TIpaBoBoe M0JI0KEHHE IPY30II0IydaTelts [0 J0r0BOPY BO3AYIIHO# nepeBo3ku rpy3a // FOpuct, 2010, NoS)
21 See footnote 16.



From the above mentioned court decision about the subsoil user who was obliged to pay
3% of revenues to the local budget,22 we see that the court first qualified the contract as
concluded for the benefit of a third party and then, based on that qualification, applied Article
430 of the Civil Code. Only then from that qualification did it make a conclusion on the
existence of the right of a third party to demand performance.

Let us look at one more case. A company bought premises from the city property
management committee. The contract provided for the right of utility providers to have access to
engineering networks located at the premises. When such access was needed, the company failed
to respect the provision of the contract. The committee brought a claim against the company but
the claim was refused because the contract “... stipulated an obligation of the buyer to give
access to the premises to utility providers, thus the obligation is stipulated in the interest of such
providers. In accordance with Article 430, the right to demand performance for one’s benefit
belongs to the party to which the debtor provides performance. Thus, the committee did not
prove that it has the right of action.””®

Practice knows many cases when performance is provided not to a party to the contract,
but to a third party. Above we discussed contracts that are performed — or should be performed —
in the interest of third parties. Such contracts do not always provide that third parties acquire any
rights from such contracts or mention that contracts are concluded for the benefit of third parties.
Nor does the law.** We can see from the discussed examples that third parties often try to defend
their assumed rights in court, but fail due to the absence of contract-based rights. Today this
problem is resolved simply: If a court cannot deduce the existence of a third party’s right in a
contract, then there is no subject-matter to defend.

When people conclude contracts, they primarily intend to obtain certain benefits for
themselves. Civil law should provide people with rights such that contracts could be performed
with the least amount of difficulties.

| read the following phrase in an American textbook of contract law: “...If the parties to a
contract had the time and the vision to negotiate and articulate every element that could
conceivably bear upon their relationship, weighing every contingency and imagining all possible

future states of the world, there would be little need for contract rules as such.”25 For some

22 Resolution of Federal Commercial Court of Far Eastern District of 11.08.2009 Ned03-3105/20009.

23 Resolution of Federal Commercial Court of North Western District of 01.10.2012, case NeA56-53137/2011

24 A suggestion to qualify as contracts for the benefit of third parties only those contracts that directly state that a contract is
concluded for the benefit of a third party can be found in Tarasenko Y.A. Contract for the benefit of third parties: special
characteristics of the legal construct // In: Transactions: problems of Theory and Practice: a collection of articles. Moscow, Statut.
2008. P. 308 (Tapacenko FO.A. [loroBop B moib3y TPEThUX JIMI: OCOOCHHOCTH MPaBOBOH KOHCTpyKuuK // Coenku: npoOieMsl
Teopuu U npaktuku. CoopHuK crateil. - M.: Craryt, 2008. - C.308).

25 Marvin A. Chirelstein Concepts and Case Analysis in the Law of Contracts. Fourth Edition — Foundation Press, New York,

9



reason this idea is not taken into account in modern Russia legal practice when dealing with
contracts for the benefit of third parties. Very often courts behave as if the wording of norms has
primary significance and the essence of actual relations is only secondary.

Despite everything stated above, |1 do not necessarily want to return to a well-known
dispute about the legal significance of will and expression of will. I do not support the idea that it
is always necessary to find out the actual will of the parties. However, in the examples discussed
above the problem is not connected with doubts regarding the expression of the will of the
parties. In all cases when a third party was refused judiciary protection, the expression of the will
of the parties regarding facts was clear. But the parties did not take into account the necessity to
also express their will regarding the rights of third parties.

There is a question as to whether civil law can confidently assert that a contract
performed to a third party or in the interest of a third party should in any case deprive the third
party of a right to demand performance when a clear term regarding the right of a third party to
demand performance is missing.

This work intends to find characteristics of actual relations that, considering the facts of
the case, would let us define whether a third party should have a right to demand performance

for his or her benefit.

1.3. Qualification of Contracts for the Benefit of Third Parties in

Russian Legal Order in the Pre-Soviet and Soviet Periods

1.3.1. Late 19" — Early 20" Century. Little pre-Revolutionary literature discusses

contracts for the benefit of third parties. It does mention such possibility and gives reference to
the same characteristic — the existence of a right of a third party to demand performance for his
or her benefit.

There was no regulation of such contracts and practice did not have to deal with a large
variety of contracts of this type. In 1903 the first Draft Civil Code was published, Articles 1589-
1592 of which provided for the regulation of such contracts. Most analytic work, however, were
written before the publication of the Draft.

Below is a brief summary of opinions from civil law scholars of that time.

From a paragraph on contracts for the benefit of third parties in a textbook by G.F.
Shershenevitch, it can be concluded that the author connects the existence or non-existence of

the right of a third party to demand performance for its benefit with the presence of a relevant

contract clause, even though it is not directly mentioned.?®

2001, P.9.
26 Shershenevitch G.F. A Textbook of Civil Law. Tula, Avtograf. 2001. P. 408 (IIepienesuy I'.®. Kypc rpakaaHckoro mpaea
— Tyna, Atorpad, 2001, C.408).
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In connection with the right of a third party to demand performance under a
contract concluded by other parties, K.P. Pobedonostsev wrote, “The question of the right
of a third party to bring an independent claim based on a contract, to which it was not a
party, but which stipulates an obligation for its benefit, is resolved, though indirectly, in the
Decision of the Court of Appeals of 1873 No. 1623. It reads that the third party, if its rights are

directly stipulated in a contract (between two other persons), can demand performance of the

contract in everything that is connected with its interests with an independent claim.”*’

From the Commentary to Part 1 of Book 4 of the Code of Laws, compiled by V.L.
Isachenko and V.V. Isachenko, it can be seen that the authors treat the incurrence of benefit on a
third party as the main qualifying characteristic of contracts for the benefit of third parties, and
the right to demand that benefit can follow or not follow from a contract. For the purpose of our
research, this framing of the problem is important.28

Now let us discuss two works fully devoted to contracts for the benefit of third parties.
First is a work by Y. Dubovitskiy. This author demonstrates that different legal systems came to
the possibility of vesting a third party with a right under a contract to which it was not a party
due to practical necessity. The intention to confer benefit on a third party is, according to the
author, a qualifying characteristic of contracts for the benefit of third parties. The right follows
the benefit.® The same position as Dubovitskiy’s will be the focus of my further attention.

A book by baron A.M. Nolken is the most extensive book on contracts for the benefit of
third parties of that period. A.M. Nolken, just as G.F. Shershenevitch and K.P. Pobedonostsev,
thought that in order to give third parties legal protection, the will of the parties to a contract
should be directed at the stipulation of the right of third parties to demand performance of a
contract for their own benefit. The author shows a close connection between the will of the

parties to stipulate the right of a third party to demand performance of a contract for its own

benefit and the will of the parties to confer material benefit on a third party.30 A points of interest

27 Pobedonostsev K. P. Textbook of Civil Law: in three volumes. V.3 / ed. Tomsinov V.A. — Moscow, Zertsalo Publishing,
2003, P.247 (TTo6enonocte K.II. Kypc rpaxmanckoro mpasa: B tpex tomax. Tom 3 / nox pemakuueii B.A. TomcunoBa — M.:
MznarensctBo «3epuainoy, 2003, C.247). It is also worth mentioning that here one of the cases discussed by Y. Dubovitskiy (see
below) is described (Imberkh v Skobeltsin).

28 Obligations out of contracts: General Part. Practical Commentary to Russian Civil Laws: Commentary to book 4, part 1, vol.
10 of Collection of Legislation. Vol. 1 / Compiled by Isachenko V.L., Isachenko V.V. St. Petersburg. Typ. of M. Merkushev.
1914. P. 99 (O6s3atenberBa 1o goroBopam: Obmas yactb. ONBIT MPAKTHYECKOTO0 KOMMEHTApHs PYCCKUX IPaKJaHCKHX 3aKOHOB:
Kommenrapwuii Ha 4 kaury 1 4. 10 1. Cs. 3ak.. T. 1 / Cocr.: Ucauenko B.JI., cayenko B.B. - CII6.: Tun. M. Mepkyiuesa, 1914,
C.99).

29 Dubovitsky Y. Contracts for the benefit of a Third Parties// Juridichesky vestnik, June — July. Printed by Moscow Society of
Jurists — Moscow, Typ. of A.l. Mamontov & Co, 1885, N 6-7, P.242 (Iy6oeuukuii FO. JJoroBopsl B H0Ib3y TPeThHX Jull //
IOpunnuecknit Bectauk: Mrons - mions. M3nanne Mockosckoro Opuanaeckoro O6mectsa. - M.: Tun. A.J1. Mamonrosa u Ko,
1885, Ne 6-7, C.242).

30 Nolken A.M. Contracts for the benefit of a Third Parties. Attempt of theoretical study in Civil Law. — St. Petersburg, Typ. of
Imperial Academy of Science, 1885, P34 (Hosabken A.M. JIoroBopsl B MOJB3y TpeTbux Juil. OIBIT TEOPETHUYECKOrO
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is that the purpose of a contract is to stipulate a right or to confer material benefit. According to
A.M. Nolken, these are closely connected. The will of the parties in such a contract to stipulate a
right is always directed at simultaneously conferring material benefit.

1.3.2. Contracts for the benefit of third parties in Soviet law. The Soviet Civil Codes of

1922 and 1964 did not regulate contracts for the benefit of third parties and did not contain a
definition of such contracts. Since there was no legal definition, legal scholars of that time
developed definitions and described defining characteristics of such contracts in legal literature.
What follows is a definition of a contract for the benefit of a third party given by N.S.
Kovalevskaya in her dissertation: “A contract for the benefit of a third party is an agreement to
confer a direct and independent right on a third party that took part in concluding the contract
neither directly (as a counterpart) or indirectly (via a representative).”31

A book by I.B. Novitskiy and L.A. Lunts names the stipulation of a right based on a
contract to a third party as a qualifying characteristic of such a contract.*® B.G. Haskelberg also
qualifies contracts for the benefit of third parties by the existence of rights of third parties to
demand performance of the contract. V.1, Serebrovskiy and M.K. Suleimenov shared this point
of view.**

Contracts having a protective effect for third parties or contracts that waive a debt were
not considered to be contracts for the benefit of third parties in Soviet times.

It is clear from this brief overview that Russian legal doctrine of both the pre-Soviet and
Soviet periods considered stipulating the right of a third party to demand performance of a
contract concluded for its benefit to be the qualifying characteristic of such contracts. Though
some authors mention a benefit, rather than a right, such are in the minority. In Soviet literature,

benefit is mentioned only once in a textbook of civil law from 1950.%

2. Contracts for the Benefit of Third Parties in Foreign Legal

Systems

HCCIIeI0BaHMs 110 TpaxkaHckomy npaBy — CII6, Tumorpadus mnepatopckoit Akagemun Hayk, 1885, C.34)

31 Kovalevskaya N.S. Contract for the benefit of a third party. Phd dissertation. Leningrad. 1988. P. 25. (Kosanesckas H.C.
JloroBOp B 10JIb3y TPETHUX JUL-TpakaaH. J{uc. ... kaua. opui. Hayk. - JI., 1988, C.25).

32 Novitskiy I.B., Luntz L.A. General study of obligations. Moscow, Gosyurizdat. 1950. P. 139 (Hosuukuii U.b. JIyun JLA.
O6uiee yuenune 06 obszarenbcTBe - M.: Tocropusaar, 1950, C.139).

33 Khaskelberg B.L. To the question of classification of a contract for the benefit of a third party // In: Presentations of the final
scientific conference of law faculties (December 1971). Tomsk. Publishing House of Tomsk University. 1973. P. 34
(Xackemsbepr B.JI. K Bompocy 0 CyIIHOCTH JOroBopa B MONB3y Tperhero ymna / B kH.: J[OKIagpl MTOrOBOM HAYYHOM
KOH(EpEeHINH FopUAHYeCKHX (akynbTeToB (aekabps 1971 r.). - Tomck: M3a-8o Tom. yH-Ta, 1973, C.34).

34 Suleymenov M.K. Third parties in civil law // Soviet state and law. 1978. No. 3. P. 127. (CyneiimernoB M.K. Tperbu una B
rpaxaaHckoM npase // CoBeTcKoe TocynapeTBo U npaso, 1978, Ne3, C.127).

35 Bratus S.N., Genkin D.M., Luntz L.A.m Novitskiy I.B. Soviet civil law. Textbook. Vol. 1 / ed. Genkin D.M. Moscow.
Gosyurizdat. 1950. P. 382-384. (Bparycs C.H. T'enxun .M. Jlynn JL.A. Houukuii 1.5, CoBerckoe TpakIaHCKOE IPaBo.
Vuebnuk. T.1 /Tlox pen. Tenxun JI.M. — M.: Toctopusaar, 1950, C.382-384).
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That it was initially considered impossible to stipulate a valid independent right of a third
party in a contract it did not help to construct, is common for all most modern legal systems,
except for Germany. But later, under pressure from the needs of businesses, this possibility
gradually became acceptable.

2.1. Common Law Countries

2.1.1. England. The doctrine of privity is one of the cornerstone ideas of English contract
law. It has two aspects. Firstly, a third party cannot be burdened by a contract to which it is not a
party, and, secondly, a third party cannot bring a claim under a contract to which it is not a party
to receive performance stipulated for its benefit, even if the contract was concluded with the
purpose to confer benefit to the third party.

The doctrine of privity has not always been a part of English law. Until 1861 in a number
of cases it was confirmed that a third party could demand performance of a contract concluded
for its benefit.*° However, in 1861, in Tweedle v. Atkinson the court held that a third person does

not have rights under a contract to which it is not a party.37 The House of Lords confirmed this

conclusion 50 years later in Dunlop Pneumatic Tyre Company Ltd. v. Selfridge.38

The doctrine of privity was an obstacle for the normal development of business practices
and for that reason a number of exceptions were developed by court practice and established by
legal acts. For example, the Married Women’s Property Act provided that wives who outlived
their husbands had a right to bring claims against insurers under life insurance policies.39

The doctrine of privity was widely criticized by judges, legal scholars, and practitioners.
The common position on that issue was expressed by the Law Commission in a report, the main
conclusion of which is that reforming the doctrine of privacy is necessary and should happen at
the legislative level.*® A draft law offered by the Law Commission was adopted by Parliament

with certain amendments, which received royal assent and came into force on 11 November

1999,

In accordance with Article 1(1) of the Contract (Rights of Third Parties), Act a person
who is not a party to a contract (a “third party”) may in his own right enforce a term of the
contract if either of the following is met:

(a) the contract expressly provides that he may, or

36 E.g. Dutton v. Poole (1677) 2 Lev 211; quoted from M. A. Millner. lus Quaesitum Tertio: Comparison and Synthesis. The
International and Comparative Law Quarterly, Vol. 16, No. 2 (Apr., 1967), P.447.

37 Privity of Contract: Contracts for the Benefit of Third Parties. Report by the Law Commission of England and Wales. P.6,
text available at http://lawcommission.justice.gov.uk/docs/Ic242_privity of contract for the benefit of third parties.pdf

38 1bid P.8.

39 Ibid P.9-44

40 IbidP. 164-173 u Appendix | (Draft Act).

41 Contracts (Rights of Third Parties) Act 1999. Text available at http://www.legislation.gov.uk/ukpga/1999/31/contents
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(b) subject to subsection (2), the term purports to confer a benefit on him.

Section 1(2) stipulates that the third party does not acquire a right if on a proper
construction of the contract it appears that the parties did not intend the term to be enforceable by
the third party. This norm provides for the presumption of the existence of a third party’s right
under a contract from which it gains some benefit. The presumption means that a third party is
obliged to prove that a contractual term provides for the provision of some benefit. If a third
party successfully proves that the burden of proof shifts to the debtor who should prove that the
parties did not have an intention to make the contractual term enforceable by the third party.

A third party has a right to enforce a contract term only together with all other terms of
the contract that are connected with the claim; a third party cannot “cherry-pick” advantageous
contract terms and refer only to them.*?

2.1.2. USA. It was traditionally considered in the USA that contracts for the benefit of a
third party do not create a right for the third party due to the effect of the doctrine of privity for a
contract. However, American courts gradually washed out the doctrine.®?

In Lawrence v. Fox the court held that “a third party may only sue for breach of contract,
however, if the contract was entered into for the party’s direct benefit; if the third party’s benefit
is merely incidental, then it has no right to recovery on the contract.... Whether a third party is a
direct beneficiary depends on the intention of the parties, which must be ‘gleaned from a
consideration of all of the contract and the circumstances surrounding the parties at the time of

: H 59544
Its execution.

The (First) Restatement of Contracts™ tried to create the theoretical grounds for granting
rights under a contract to third parties and distinguished two categories of third parties: Donee
beneficiaries and creditor beneficiaries. Courts in different states define donee beneficiaries and
creditor beneficiaries differently. One of the simplest definitions can be found in Tennessee: The
beneficiary is classified as a donee when “a purpose to make a gift” is present, and as a creditor
when performance “will satisfy an actual or asserted duty”.46

The authors of the (Second) Restatement of Contract faced a large number of cases where
third party beneficiaries could not be classified as donees or creditors, as defined by the First

Restatement. They had two options available, either to introduce new categories or to develop an

42 Michael Bridge. The Contracts (Rights of Third Parties) Act 1999. 5 Edinburgh Law Review P.93.

43 Gifford v. Corrigan, 117 N.Y. 257, 22 N.E. 756 (1889); Lawrence v. Fox, 20 N.Y. 268 (1859). Cases qouted from David M.
Summers. Third Party Beneficiaries and the Restatement (Second) of Contracts. Cornell Law Review, Vol. 67, Issue 4, P.885

44 bid. P.886

45 Restatements are collections of rules and principles regulating different spheres. They are common opinions of leading experts
on the state of law. See e.g. Charles E. Clarke. The Restatement of the Law of Contracts, 42 Yale Law Journal 643 (1933)

46 Harry G. Prince, Perfecting the Third Party Beneficiary Standing Rule Under Section 302 of the

Restatement (Second) of Contracts, 25 B.C.L. Rev. 919 (1984).
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analytical instrument that would allow defining when a third party should have rights under a
contract.

The authors decided to combine both approaches. They developed a test to determine
intent to benefit and at the same time used classification. In accordance with Section 302 of
(Second) Restatement of Contracts:

(1) Unless otherwise agreed between the promisor and promisee, a beneficiary of a
promisee is an intended beneficiary if recognizing the right to performance in the beneficiary is
appropriate to effectuate the intention of the parties, and either

() the performance of the promise will satisfy an obligation of the promisee to pay
money to the beneficiary, or

(b) the circumstances indicate that the promisee intends to give the beneficiary the benefit
of the promised performance.

(2) An incidental beneficiary is a beneficiary who is not an intended beneficiary

In accordance with this approach, the courts should discover the intentions of the parties
in order to make a decision regarding a third party’s rights.

The benefit intention test stipulated by the (Second) Restatement of Contracts resolves a
lot of problems that appeared when the (First) Restatement was applied.

A question closely connected with the intention to benefit a third party regards the
evidence that is essential to prove the intention to benefit a third party. As is mentioned in the
Iiterature,47 presumption against a third party’s standing is one of the most commonly accepted
aspects of proving the intention to benefit a third party.

In tipping the balance towards denying third party rights, the courts are making a
judgment that exposing the promisor to a potential liability to a third party when the promisor
has not explicitly contracted to assume that obligation is more undesirable than allowing a party
to completely escape the consequences of breaching contract when the promisee is disabled from
being interested in enforcing the promise.

2.1.3. Canada. In Canada, as in other common law countries, the doctrine of privity is in
force.*®® Itis actively criticized by the Supreme Court of Canada, which also created a number of
exceptions. However, it insists that the reform should be legislative. In some provinces of
Canada, such legislation was adopted and will be discussed below.

In the 1992 case London Drugs Ltd., the Supreme Court of Canada carved out a

“principled exception” to the traditional doctrine of contract privity and allowed a negligent third

47 See e.g. Harry G. Prince, Perfecting the Third Party Beneficiary Standing Rule Under Section 302 of the Restatement
(Second) of Contracts, 25 B.C.L. Rev. 919 (1v984)
48 Except for Quebec and New Brunswick, which apply continental law. Quebec law will be discussed below.
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party beneficiary to rely to a provision in their employer’s contract, limiting liability for

damaged goods to $40.%°

The exception was further developed in the Fraser River case, where a third party
beneficiary sought to rely on a contractual provision in defense against an action brought by one
of the contractual parties — specifically the insurer. The Court held that the third party
beneficiary was entitled to rely on waiving a subrogation clause, whereby the insurer expressly
waived any right of subrogation against the third party beneficiary. In reaching its decision, the
Court declared that the London Drugs decision was not limited to employer/employee situations
and that a non-contracting third party could enforce the waiver or limitation if:

1) the parties to the contract intended to benefit the third party; and,

2) the third party was performing the very activities contemplated by the contractual
provision.50

Relying on these statements from the Supreme Court, some subsequent lower court
decisions have interpreted the “principled exception” narrowly such that it could not be used by a
third party as a sword, but only as a shield. That is, the exception would not allow a third party to
sue on a contract, rather it would only apply where a third party seeks to rely on a provision in a
contract to which it is not a party in its defense. Others have interpreted the exception more
broadly.51

2.1.4. Other common law countries. In Australia the doctrine of privity was also not

reformed at the legislative level. In Malaysia the situation is the same and no principled
exception was developed. A number of exceptions were introduced by legal acts; furthermore
there are court mechanisms that allow overriding the effects of the doctrine of privity, such as a
broad judiciary interpretation of who can be considered a party to the contract. This mechanism
was used by the Supreme Court in Parimala a/p Muthusamy v. Projek Lebuhraya Utara-
Selatan.”

New Zealand reformed the doctrine of privity by statute in 1982 when the Parliament of
New Zealand adopted the Contracts (Privity) Act.> In accordance with Section 4 of the Act,

where a promise contained in a deed or contract confers, or purports to confer, a benefit on a

49 The decision is available at http://ca.vlex.com/vid/london-drugs-kuehne-nagel-international-37667470

50 The decision is available at http://ca.vlex.com/vid/fraser-river-pile-dredge-can-dive-services-37669614

51 See e.g. Ontario Court of Appeal in Tony & Jim’s Holdings Ltd. v. Silva (The decision is available at
http://www.canlii.org/en/on/onca/doc/1999/1999canlii969/1999canlii969.html), British Columbia Court of Appeal in R.D.A. Film
Distribution Inc. v. British Columbia Trade Development Corp. (Information is taken from the report of Law Commission of
Canada on Privity of Contract and Third Party Beneficiaries 2007 available at http://www.ulcc.ca/en/2007-charlottetown-pe/216-
civil-section-documents/574-privity-of-contract-and-third-party-beneficiaries-2007?showall=&limitstart=)

52 See Tan Pei Meng. Circumventing the Privity rule in Malaysia. Journal of International Commercial Law and Technology
Vol. 4, Issue 4 (2009).

53 Text available at http://www.legislation.govt.nz/act/public/1982/0132/latest/DLM63971.html
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person, designated by name, description, or reference to a class, who is not a party to the deed or
contract (whether or not the person is in existence at the time when the deed or contract is made),
the promisor shall be under an obligation, enforceable at the suit of that person, to perform that
promise, provided that this section shall not apply to a promise which, on the proper construction
of the deed or contract, is not intended to create, in respect of the benefit, an obligation
enforceable at the suit of that person.

The term “benefit” used in this section is given a wide meaning by Section 2 of the Act. It
is defined as including (a) any advantage; (b) any immunity; and (c) any limitation or other
qualification of an obligation or a right to which a person other than a party to the contract is or
may be subject.

Section 4 creates a presumption that where a promise contained in a contract confers, or
at least purports to confer, a benefit on a designated third party, the promisor will be under an

obligation, enforceable upon a suit of that third party, to perform the obligation.
2.2. Continental law countries

2.2.1. Germany and other Germanic legal systems. In accordance with part 1 of §328 of

the German Civil Code, performance to a third party may be agreed by contract with the effect
that the third party acquires the right to demand the performance directly. In the absence of a
specific provision, it is to be inferred from the circumstances, in particular from the purpose of
the contract, whether the third party is to acquire the right, whether the right of the third party is
to come into existence immediately or only under certain conditions, and whether the power is to
be reserved for the parties to the contract to terminate or alter the right of the third party without
his approval (part 2 §328 GCC).

The German Civil Code stipulates rules that allow defining whether the third party has a
right to demand or not. In certain cases the Code sets forth a presumption of absence of third
party rights. For instance, §329 provides that “where one party to a contract agrees to satisfy an
obligee of the other party without assuming the obligation, then in case of doubt it may not be
assumed that the obligee is to acquire the right to demand satisfaction from him directly.” This

rule is a result of application of the doctrine of “main” and “secondary” purpose of contracts for

the benefit of third parties.54
Courts are obliged to find out the intentions of the parties. The general tendency in

contemporary court practice is to let the third party enforce a contract when the intentions of the

. 55
parties are not clear.

54. It was mentioned when the position of A.M. Nolken was discussed. See also next paragraph.
55 Zweigert K., Kotz H. Introduction to Comparative Law in the Sphere of Private Law. Vol. 2. Moscow. Mezhdunarodniye
Otnosheniya. 2000. P. 184). (I{gaiirept K. Kéri X. BeeneHue B cpaBHUTENIBHOE [IPaBOBE/ICHHE B chepe yacTHOro mpasa: B 2-x
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German courts also allow third parties to enforce contracts having protective effect for
third parties.56

A similar approach is used in Switzerland. In accordance with part 2 of article 112 of Part
Five of the Swiss Civil Code, a third party or his legal successors have the right to compel
performance where that was the intention of the contracting parties or is the customary
practice.57

The approach of Germany was also perceived by some countries that do not have historic
connections with German law, such as Israel.”

2.2.2. France and other countries which implemented French law. Article 1119 of the

French Civil Code provides that contracts only have effect between the parties. However, Article
1121 makes an exception from the general rule and allows the parties to make “stipulation pour
autrui”. Such a contract for the benefit of a third party is valid if it is the condition of a contract
made for the stipulator/promisee or of a gift made to another.®

The growth in popularity of life insurance at the end of the 19" century made French
courts broaden the definition of contracts for the benefit of third parties. It is mentioned in the
literature that, by way of broad and constitutive interpretation, French courts and scholars have
overcome the limits set by the Civil Code and made almost any contracts for the benefit of third
parties enforceable.”® The most important authority is a decision of the Court of Appeals of 1886
on life insurance contract where the court held that the right of a third party is “droit proper”, or,
in other words, a right based on contractual obligation (stipulation).61

Other legal systems based on French law developed in a similar manner. For example, the
Quebec Civil Code of 1866 used the approach of the Napoleonic Code. However, with time
Quebec legal practice developed an understanding of contracts for the benefit of third parties that
Is nowadays applied.

The Legal regime of contracts for the benefit of third parties is stipulated in Articles
1444-1450 of the Civil Code of Quebec.62 The code provides that the stipulator need only have a

moral interest in bestowing a benefit on the third person. Other than the requirement of a clearly

TT. — Tom 2 —ITep. ¢ Hem. — M.: MexayHap. oTHowenus, 2000, C.184).

56 lbid. P.186, 187

57 English translation of Swiss Civil Code is available at http://www.admin.ch/ch/e/rs/220/a112.html

58 English text of Contracts (General Part) Law, 1973) available at http://www.israelinsurancelaw.com/contract-laws/contracts-
general-part-law-1973.html

59 M. Boodman. Third-Party Beneficiaries in Quebec Civil Law. Canadian Business Law Journal. Vol. 35 (2001). P.218.

60 Zweigert K., Kotz H. Ibid. P.187

61 Ibid. P.188

62 The Quebec Civil Code in English is available at http://www.canlii.org/en/qc/laws/stat/Irg-c-c-1991/
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expressed or implied intention on the part of the stipulator to benefit a third person, the
stipulation for another is subject to the normal rules for forming a contract.

In accordance with Article 1411 of the Italian Civil Code, contracts for the benefit of
third parties are valid when the promisee has his own interest. In that case, the third party gains
an independent right to enforce a contract for his or her benefit, if otherwise not stated by the
contract.®® Here a presumption similar to the one of English law is stipulated.

Not all countries of French tradition came to the broad interpretation of contracts for the
benefit of third parties. For example, according to Article 154 of the Civil Code of Egypt,64 a
promisee has the right to conclude a contract for the benefit of a third party if he has a material
or moral reason to do so. After that, the third party has a right to demand from the debtor
performance of the contract. It is mentioned in the literature that, for a benefit promised to a third
party to be valid, the contract should directly confer benefit to the third party. Third parties do
not gain rights when the promisee sets forth an obligation for his benefit, but the third party gains
performance. For instance, Egyptian law does not see liability insurance contracts as a contract

for the benefit of a third party.

2.2.3. Other continental jurisdictions. The Civil Code of Estonia® distinguishes between

contracts for the benefit of third parties and contracts that have a protective effect for third
parties.

A contract may prescribe or the nature of an obligation may indicate that the obligation is
to be performed for the benefit of a third party in lieu of the obligee (a contract for the benefit of
a third party). A third party may require performance of a contract if so prescribed by the
contract or determined from law (Paragraphs 1 and 2 of Article 80 of Civil Code of Estonia).

Contracts having protective effect are described as follows:

(1) A contract may prescribe the obligation to take into account the interests or rights of a
third party to the same extent as the interests or rights of the obligee. Such obligation shall be
presumed if:

1) in the course of performing the contract the interests and rights of the third party are at
risk to the same extent as the interests and rights of the obligee; and,

2) the intent of the obligee to protect the interests and rights of the third party can be

presumed; and,

63 1l Nuovo Codice civile e le leggi complimentari / a cura di Francesco Bartolini, Casa Editrice la Tribuna, Piacenza, 2007

64 Salah-Eldin Abdel-Wahab, John H. Brinsley. The Stipulation for a Third Person in Egyptian Law. The American Journal of
Comparative Law. Vol. 10, 1961

65 English translation available at http://www.legaltext.ee/text/en/X30085K3.htm
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3) the third party and the intent of the obligee to protect the interests and rights of the
third party are identifiable by the obligor.

(2) In the case of non-performance of the obligation, specified in subsection (1) of this
section, the third party may claim compensation for damage caused thereto.

In accordance with part 1 of Article 6:253 of the Dutch Civil Code,66 an agreement
creates the right for a third party to claim performance from one of the parties or to appeal
otherwise against one of them to the observance of their agreement, if the agreement contains a
stipulation to that effect (a third party clause) and the third party has accepted this stipulation.
The third party may as well, to the extent that this is in conformity with the underlying purpose
of the stipulation (third party clause), derive rights from it over the period prior to the moment on
which he had accepted that stipulation. Part 1 of Article 6:254 provides that after the third party
has accepted a stipulation made for its benefit, he will be a full party to the agreement.

Contracts having a protective effect for third parties are also accepted in the Netherlands
(even though this term in not used there). According to Article 6:257, if, in order to ward off his
liability for damages caused by one of his subordinates, a party to an agreement may raise a
defense against his counterparty that directly or indirectly results from their agreement, then his
subordinate, if he is held liable for these damages by the counterparty, may as well raise that
defense as if he himself was a party to that agreement.

Contract law of the Republic of South Africa regulates contracts for the benefit of third

.. .. 67
parties in a similar way.

2.2.4. International codifications. According to part 1 of article 6.110 of the Principles of

European Contract Law,68 a third party may require performance of a contractual obligation:

1) when its right to do so has been expressly agreed upon between the promisor and the
promise; or,

2) when such agreement is to be inferred from the purpose of the contract or the
circumstances of the case. The third party need not be identified at the time the agreement is
concluded.

Avrticle 5.2.1 of the UNIDROIT Contract Law Principles 2010%° provide that the parties

may confer by express or implied agreement a right on a third party. The existence and content

66 English translation available at http://www.dutchcivillaw.com/civilcodebook066.htm

67 L. Getz. Contracts for the Benefit of Third Parties. Acta Juridica. 1962.

68 Available at http://www.jus.uio.no/Im/eu.contract.principles.1998/doc.html#338

69 Principles and Comments available at
http://www.unidroit.org/english/principles/contracts/principles2010/integralversionprinciples2010-e.pdf
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of the beneficiary’s right against the promisor are determined by the agreement of the parties and

are subject to any conditions or other limitations under the agreement.70

It is mentioned in comments to Article 5.2.1 of the UNIDROIT Principles that the mere
fact that a third party will benefit from the performance of the contract does not in and of itself
give that third party any rights under the contract.

UNIDROIT also accepts contracts having protective effect for third parties. According to
Article 5.2.3 of the Principles, the conferment of rights to the beneficiary includes the right to
invoke a clause in the contract that excludes or limits the liability of the beneficiary.

3. The Purpose of Conclusion of Contracts for the Benefit of
Third Parties

3.1. Legal Consequences as a Purpose of a Contract

It follows that the most important necessary characteristic of contracts for the benefit of
third parties is the purpose of a contract to confer certain benefits on a person who is not a party
to that contract. In all legal orders, except for Soviet law, this characteristic was considered to be
inherent to all contracts for the benefit of third parties.

But is this characteristic also sufficient? In other words can it be used as a qualifying
characteristic?

The general question which arises was formulated above and | will repeat it here: The
idea is whether any contract between two persons to confer material benefit on a third person is a
contract for the benefit of a third party. Is it right that in order to provide a third person with a
right to enforce a contract for its own benefit, the will of the parties to provide material benefit to
the third party is not sufficient? And is it essential that the will of the parties provide the third
party not just with a material benefit but also a right to demand its provision?

I would also like to raise a more general question: Is it correct that the purpose of the
parties concluding a contract is the creation of not only factual, but also legal consequences?
When the question is set forth this way, it is easy to answer. It is enough to refer to Part 1 of
Article 420 of the Civil Code, where the following definition of a contract is given: “A contract
shall be considered to be an agreement of two or several persons concerning the establishment,
change, or termination of civil rights and duties.” Thus, exactly those agreements that create

legal consequences are considered to be contracts in Russian legal practice.
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But how can one decide whether an agreement creates rights and duties? The same
problem arises regarding how to define whether the purpose of an agreement is to create legal
consequences.

In order to find out how this general problem is solved in practice, let us consider
agreements that are frequently used where the parties stipulate that such agreements do not
create legal consequences. For instance, so-called “organizational agreements” are concluded
where the parties define general terms for a big number of standard agreements that they are
planning to conclude in the future. Today such contracts do not create any legal consequences
until one of the planned contracts is concluded on terms set forth by the organizational contract.

However, Draft Amendments to the Civil Code of the Russian Federation’® include
Article 429.1, a “Framework Contract”, part 2 of which contains the following norm: “The
general terms contained in a framework agreement shall apply to relations between the parties
that are not regulated by separate contracts, including situations when such contracts were not
concluded.”

It is surprising to find out from the literature that no textbooks on Russian Civil Law,
commentaries to the Civil Code, or books on contract law answer the question of how to define
whether an agreement is a contract based on the text of an agreement — in other words, whether
an agreement creates legal rights and duties.

There are disputes connected with this problem regarding the legal consequences of
signing a memorandum of understanding. In most cases, such memoranda are treated as a
preliminary contract when they contain all material terms of the contract to be concluded and
they are not given legal effect when any material terms are missing.72

Thus, there is practically no reference on how to check whether a particular agreement
has legal effect when a dispute arises.

In my opinion, when separating contracts from all agreements, Russian civil law follows
the principle that an agreement of the parties, which purports to provide certain benefits to its

parties, creates rights and duties, meaning that it is a contract unless proven otherwise.

3.2. The Purpose of a Contract for the Benefit of a Third Party and Its
Qualification

The main disputes connected with contracts for the benefit of third parties arise in

situations when it is clear that the main purpose of a contract is to confer benefit to a third party,

71 Available at the website of the State Duma at
http://asozd2.duma.gov.ru/main.nsf/%28SpravkaNew%29?0penAgent&RN=47538-6&02

72 Relatively detailed research into court practice, including Russian, on that issue is presented in Burkov A.Y. Memorandum of
Understanding in international practice: legal force // Pravo i Ekonomika. 2010. No. 11. P. 20-23. (Bypkoe A.}O. IIportokoun o
HAMEPEHHUsIX B MEXyHAPOIHO# IpakTrKe: ropuanueckas cuia // [paso u skonomuka. 2010. N 11. C. 20 — 23).

22


http://asozd2.duma.gov.ru/main.nsf/%28SpravkaNew%29?OpenAgent&RN=47538-6&02

but when it is unclear whether the parties to the contract also intended to provide the third party
with a right to demand this benefit.

In my opinion, in this situation there is no need to deviate from the general rule of the
Russian legal order: If a contract provides for conferring a benefit to a person, it is presumed that
he or she also obtains the corresponding right. If a benefit is conferred to a third party, we should
presume that this person is also given a right to demand the provision of the benefit.

As shown above, this rule is implemented in many jurisdictions, such as in most common
law countries, in Italy, Egypt, and so forth. Let me restate here that the rule in force in England is
that the third party is obliged to prove that the parties, having concluded a contract, intended to
confer a certain benefit upon him or her, and, when it is proven, the parties can only contest their
intention to give him or her the right to enforce the contract.

Here | suggest paying attention to one detail that distinguishes the suggested presumption
from the English approach of “until proven otherwise”. Specifically, the clause “Until other
intentions of the parties are proven.” In practice there are plenty of cases when the intention of
the parties to confer a benefit on a third party is obvious, but the existence or non-existence of
intentions to give a third party the right to enforce a contract is not clear. The presumption shall
be introduced for such cases.

I would also like to draw your attention to the use of the phrase “purports to confer a
benefit” in the text of the English Contracts (Rights of Third Parties) Act. If we use the more
direct wording “confers benefit”, contracts for the provision of security services for transported
cargo, discussed in the previous section, shall not be considered contracts for the benefit of third
parties. However, the contract term on securing cargo exactly purports to benefit the cargo
recipient.

The word “purports” gives very broad freedom of discretion to law enforcement bodies.
Other trends in Russia are directed to this as well. Draft Amendments to the Civil Code introduce
the general requirement to act in good faith to the text of the Civil Code (new versions of
Articles 1 and 10 of the Civil Code). It is hardly possible to broaden even further the limits of
discretion for law enforcers, including courts. This, however, is dictated by the needs of business
practices and accepted throughout the whole world.”

| assume that part 1 of Article 430 of the Civil Code should be rephrased similar to the
English approach. Such contracts shall be described as contracts for the benefit of third parties,

which purport to benefit third parties that are mentioned or not mentioned in the contract. The

73 See e.g. Novitskiy I.B. Principle of good faith in draft on law of obligations // Vestnik Grazhdanskogo Prava. 1916. Petrograd,
1916, No.6. P. 81. (HoBuuxkwuii M1.B. IIpunimn 106poit COBECTH B MPOEKTE 0053aTeIbCTBEHHOTO Mpaa. // BeCTHUK rpaJaHCKOro
npasa, IIr, 1916, Ne 6, ¢.81).
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right to enforce a contract for his or her benefit should belong to a third party in the following
cases: (a) If such right is directly stipulated in the contract; and, (b) If it is not proven that the
parties did not intent to provide the third party with such right, or that such a right cannot be
stipulated due to requirements of law. Such a rule will comply with modern Russian legal

practice and will reduce the number of disputes, or at least will make their resolution easier.
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