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MPEAUCNOBUE ABTOPA

Wjes HamMcaHUA STOM KHUTH BO3HUKJIA B Havase 2000-X I'T. B X0/ie Moe-
T'0 y4acTus B POEKTe ACCOITUAIIUY €BPOIIENCKOTO GH3HECA 1O PA3BUTUIO
B Poccuu mocpesHuyecTBa (B TO BpeMs TEPMUH «MeAUAIUsA» He ObLI Tak
MIUPOKO U3BECTEH) U CO3/IJaHUIO IEHTPA IPUMUPUTEIbHBIX MTPOIENYP.
C camoro HavaJia 3HaKOMCTBA C KOHIIENIIEN U MPUHIIUIIAMHY aJbTepHA-
TUBHOTO pa3pelleHUs CTOPOB U Meinallfel, a TaKk:ke apOuTpakeM y MEHS
BO3HUKJIA YOEXKAEHHOCTD, YTO ¥ STUX COITUATbHBIX ¥ TPABOBBIX MHCTUTY-
TOB UMEETCSI He TOJIBKO 60JIbIoe 6yyliiee, HO U BhIZAOMIEeCs MPOIILIOE.
3areM Ha MPOTSXKEHUHU OKOJIO ZIECSTHU JIET 51 IPY BCIKON BO3MOXKHOCTH CO-
6upaJsi, aHaJIu3uPpOBaI U 0600611aI pa3po3HEHHbBIE CBEIEHU 00 UCTOPUU
MIPUMUPUTENTbHBIX IPOILleAYP ¥ MUPOBOTO COIVIAllIeHUA U TPAAUIIUOHHBIX
MpaKTUKaX IPUMUPEHUA.
[Tpu 3TOM MHO¥W PYKOBOZUJIA YBEPEHHOCTH B TOM, YTO TOHUMAaHUE
WCTOPUYECKUX KOPHEN U IUHAMUKYU PA3BUTHUSA CYIIECTBYIONIUX CETOAHS
UHCTUTYTOB MeJUalyy, IPUMUPEHN U MUPOBOI'0 COTIallleHUA TIO3BOJIUT
BBIBECTU HA NMPUHIIUIINAIHHO HOBBIH YPOBEHDb U UX TEOPETUYECKUE KC-
CJIeIOBaHUA, U TIPENolaBaHe COOTBETCTBYIONINUX YIEOHBIX JUCITUTLIVH,
U IIPaKTUYECKYI0 paboTy IO COBEPIIEHCTBOBAHUIO UX 3aKOHOJATETHHOTO
peryJinupoBaHUs U UHTErpallui IPUMUPUTETbHBIX IPOLeIYP B IPABOBYIO
cuctemy Poccuu u Apyrux cTpaH. VcenezoBaHue UCTOPUU IPUMUPUTEb-
HBIX IIPOLIeY P HEOOXOJUMO /I OCO3HAHUA POJIU U MECTa COBPEMEHHOTO
IpaBa U MPaKTUKU YPeTryJIUuPOBaHUA CIOPOB BO BpeMEeHU U IPOCTPAHCTBE.
TIpegMeTOM HCCIEZIOBAaHUS B HACTOSIIEH MOHOTpadUU IBISIETCS UCTO-
pUYECKU OIBIT, HOpPMAaTUBHOE PETYINPOBaHME, TPAKTUKA U UHCTUTY THI
yperyJinpoBaHusA CIIOPOB, MPUCYyLHe UM 3aKOHOMEPHOCTH, UX IIPOUC-
XOXK/IeHue (TeHe3NC), B3aUMOCBA3U MEX/AY HUMU, PELIeNINs, TeHAEHITUN
pasBuTus. B paboTe mpocieKuBaeTCss ICTOPUYECKUH TTporiecc GopMUpo-
BaHUs IPUMHPUTENBHBIX MIPOIEAYD Y BOSHUKHOBEHU S PA3IUIHbIX GOpPM
yperyiupoBaHus KOHQJUKTOB.
KiroueBpIMU BOIIpOCaMU UCCAeJOBAHUA ABJAIOTCA, B TOM YHUCIE,
cleAyouye:
* KTO, B OTHOIIEHUY KOT'O, C KAKOH I[eJIbI0 ITPOBOAYII ITPUMUPUTEh-
HbIe IpoleAyphl B EBporne B pasHble UCTOPUYECKHUE IEPUO/HL;

* KaKWe CIOPHI OBLIN MPEJMETOM yPETYIUPOBAHUA TTOCPEACTBOM
MIPUMUPUTEIBHBIX IPOLEAYD;

* Kak IIpaBO U rOCyZapCTBO OTHOCUJIOCH K IPUMEHEHUI0 IPUMUPU-
TEeJIbHBIX IPOLeAYyP AJIf YPeryIupOBaHUA YaCTHBIX CIIOPOB;
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* KakKWe CyIIeCTBYIOT 3aKOHOMEPHOCTHU U TEH/IEHIINU B PEryIUpOBa-
HUY U TPUMEHEHUY IPUMUPUTENbHBIX IIPOLEAYD;

* KaKOBO MeCTO IIPUMUPUTEIbHBIX IPOLEJYP B €BPOIEHCKIX IPABO-
BBIX CCTEMAaX M eBPOIENCKOU MPaBOBOY TPaAUIIUU' B IIEJIOM.

CrnpaBeZJUBO 3aMevyaHUe, YTO IIpaBOBble TPAJUIIUU ABIAIOTCA pac-
IIPOCTPAHUTENAMU U TPAHCAATOPAMU ITO3UTUBHOI'O OITBITA IPOIIJIOTO
B HacTodIee?.

[IpuMUpUTENbHEIE TPOLEAYPH PACCMOTPEHE UMEHHO B KOHTEKCTE €B-
pornelickoi IpaBoBOM TpaAuIIMU. ITO CBA3aHO C TEM, UTO, KaK IIpe/icTaB-
ssgeTcs, A Poccuu Hambosiee BaXKHO MCCIeI0BATh Hanboee poJCTBEH-
HYIO el eBPOIEHCKYI0 IPAaBOBYIO TPaULIHIO.

B MoHOrpaduu pacCMOTPEHO CTAHOBJIEHNE UHCTUTYTa MUPOBOTO CO-
IJIalleHUs U IPUMUPUTENBHBIX IPOLEeAYDP U UX IPUMEHEHHUE B pa3iInd-
HBIE UCTOPUYECKUE SMOXU: IIPU POZOBOM CTPOE U B TPAJULIMOHHEIX 001I1e-
CTBax; B IIpaBe u NpakTuke JIpeBHei ['pertuu u Myzen; B pUMCKOM IIpaBe
u npakTuke; B EBporie B nteproz CpefHeBeKOBbA (B TOM UMCJIe Ha IIpuMe-
pe 3aKoHoZaTenbcTBa U npakTuku ®pannuu, Auriauu, Cratyta Bennko-
ro KHaKecTBa JINTOBCKOr0), B IepUOALI UHAYCTPUAIBHOIO U IOCTUHAY-
CTPUAJIBHOTO 0O0IIeCTBa.

! B 1opuAnvecKoil TUTepaType BCTPeYaloTCs CIeAYIOUIue ONpeseleHNs IPaBoOBOM

TpaAULIVH:

— BOCIPOM3BOZSAIINECS CMBICIO00pa3yoliye IPUHIUIIE IPaBa, KOTOPhIe 0becneynBa-
10T TPAHCJIAIUIO U IPEEMCTBEHHOCTh ITPEKHET0 TPAaBOBOTO OIBITA, & TAKKe OPHEHTa-
L[MIO TIPABOBOH /IeITEIbHOCTH Ha YKPEIUIEHNE U BOCIIOJIHEHUE TPABOBOT'O HACTEA M,

— eAIMHCTBO UCTOPUYECKH CPOPMUPOBAHHOTO, KDUTHYECKH OCMBICTIEHHOT'O KOJIJIEKTUB-
HOT'O OIIBITA ITPABOBOM eI TEILHOCTH, OCHOBAHHOT'O Ha FOCIIOACTBYIOIIUX B 00I[ecTBe
[Ipe/ICTaBIEHUAX O IPaBe U CIPaBeAJUBOCTH, COXPAaHEHUE U BOCIIPOU3BeJeHUE KO-
TOPOro 06ecreurnBaeT yCTOWYNBOCTD BCE IPABOBOI CUCTEMEL U €€ I0C/IeA0BaTENb-
HOe, «ILJIABHOE» Pa3BUTHE;

— COBOKYITHOCTH IIPaBOBBIX 3HaHU1, TPABOBOTO OIIBITA, IOCTUTHYTOTO IPEABIAY MU
[IOKOJIEHUSIMU ¥ BOCIIPUHATOr'O Ha HEIHEIITHEM dTalle Pa3BUTHA IpaBa, KOTOPHIH, BO3-
JeficTBYA Ha yXOBHY10 cdepy KU3HU 001IeCTBa, y4acTByeT B GOPMUPOBAaHUY IPABO-
BOI1 CHCTEMBI rOCYAapCTBa, IPABOCO3HAHUS €r0 TpaXKiaH;

— BBIpaXKEHHBIN B COIIMATbHO-OPraHN30BaHHBIX KOJJIEKTUBAX OIIBIT, aKKYMYJIUPYIO-
Ui IPaBOBbIE IEHHOCTH, KOTOPBIH B ONlpe/ie/IeHHBIX IIPOCTPAHCTBEHHO-BPEMEHHBIX
paMKax IepeAaeTcs OT OZHOTO ITOKOJIEHUS K APYTOMY U IpUO6GpeTaeT yCTOMYUBEIE
($OpMEI CBOETO BHENIHETO BBHIPAYKEHHU S, OIOCPEAYSACH IIPU 3TOM B FOCYZapCTBEHHO-
[IPaBOBOM IIPOCTPAHCTBe AaHHoro obimectBa (LuTt. no: Cyaunog P. C. [ToHATHe U IIpU-
3HAKU IPAaBOBHIX TPAAULIUI: TEOPETUYECKUI aceKT // BecTHuk [lepMcKoro yHUBep-
cuteta. 2010. N2 4).

2 Glenn H. Legal Traditions of the World: Sustainable Diversity in Law. 374 ed. Oxford, 2007.

P.12.
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Hapsazy c neperoBopamu, IpuMHpeHUeM U IOCpeJHUYeCTBOM IIpeMe-
TOM IIPOBEZIeHHOI'0 UCTOPUYECKOT0 HCCIeIoBaHUA ABIANCA TpeTeHcKUl
cyn (apbuTpax), B TOH Mepe, B KaKOHM OH CBSI3aH C TPUMHUPUTETbHBIMU
npoueaypaMu. PasBuTue Mexay apOUTpakeM U IPUMUPUTENHHON MPO-
Liey poii BO MHOT'OM IILJIO IIapaJjiiesbHo. VicTopudyecku AMUTeIbHOE BpeM
He OBLIO YETKUX I'PAHUIL] MEXAY apOUTpaKeM U MOCPeIHUIECTBOM, T.€.
apbuTpax caM SBJIAJICA IO CBOEMY IIpeJHA3HAYEHUIO U XapaKTepy Ipu-
MUPUTETHLHOU MPOIEeYPOU.

Tak:ke IpeMeTOM HCC/IeJOBaHUA ABJIAETCA KyJAbTypa yperyainupoBa-
HUA CIIOPOB KaK 4YacThb IPaBOBOH U IeI0BOM KyAbTYpHL. [IpescTaBisercs,
YTO KYJIBTYpa YPErYIHUPOBAHUA CIIOPOB B KOHKPETHOM 00IecTBe (TTOHU-
MaeMas KaK OOBIYHO IPUHSTHIE TPAKTUKY TOBEJEHUA B CIy4ae KOHGINK-
TOB) ABJIfAETCA [IOKa3aTejJeM pa3BUTOCTH U ITUBUJIN30BaHHOCTU JJAHHOTO
o0bIecTBa, IepCIEeKTUB ero JaJbHeNIIero cymecTBoBaHuA. CIIOPHI ¥ KOH-
GIVKTHI ABJISAIOTCSA YCJIOBUEM Pa3BUTHS BCSIKOT'O OOIIECTBA U ABUTATETIEM
rporpecca, a IIoAXoAb! K yIIpaBJIeH!I0 UMY — BaKHEeNIINM IloKasaTejieM
nporpecca. ViMeHHO npeobajarouiuii MoAXoA K pa3pelleHUIo IIPOTUBO-
peuunii Mexay J0JbMH, a He Hay4YHBIH, He TeXHUYeCcKUH U He SKOHOMUYe-
CKUU IIporpecc U ABJAeTCA OCHOBHBIM KpUTepUeEM IIporpecca IMBUIN3a-
uuu. B Toil Mepe, B Kakoli Hayka, TeXHHKa 1 SKOHOMHUYecKas BJlIacTh II0-
MIpeKHEMY UCIOJIb3YIOTCA JIS ZOCTUXKEHUS OTAENbHBIMU CyObeKTaMu
U coobIecTBaMU CBOUX lieJiel 3a cYeT IPUHYKAEeHUA U 0OMaHa APyTUX
JItofiell, HeJb351 TOBOPUTH 06 UCTUHHOM IIPOrpecce IUBUIN3ALH.

Hacrosmas paboTa no UCTOPUY IPUMUPUTEIbHEIX IPOLIEAY P, HAUMHAS
C X UCTOKOB IIPH POJOBOM CTPO€e U 3aKaH4MBasd IOCTUH/AYCTPUAIbHBIM
00IecTBOM, SBJISI€TCS IIEPBHIM HUCC/IeZIOBaHUEM TaKOT'O poJia ¥ Maciurtaba
Ha PyCCKOM f3bIKe U, HACKOJIbKO N3BECTHO aBTOPY, OZHUM 13 HEMHOT'UX I10-
ZNOGHBIX MCCIIeZIOBAHUI B MUPOBOI HayKe. Pazymeercs, JaHHAsA MOHOTpa-
U He COAEePKUT UCYEPIIBIBAIOIINX CBEIEHUI IO CBOEMY IIpeAMETY: OHA
MIpU3BaHa NOCIYXXUTb CTUMYJIOM /IS AaTbHEHITNX pa3paboToK C y4eToM
IIpUBeJIeHHBIX B Hell cBeleHUH U KpPUTHUYeCKOT'0 OCMBIC/IEHUA cZleJlaHHbIX
B Hell BHIBOZIOB U 0O00IIEeHUNA.

ABTOp BBIpa’kaeT UCKPEHHIOIO U TIYOOKYIO 61arolapHOCTh BCEM TEM,
KTO OKa3aJ pa3HOOOpa3HyIo MOMOIIb U MOAAePXKKY B paboTe HajZ MOHO-
rpadueii, B TOM 4uCJIe, COAEHCTBOBAJ B TOUCKe MaTepUaa, UCIOIb30BaH-
HOI'O B JaHHOM KHUTe, B YaCTHOCTHU:

* AxwmezoBy Atibeky IllyxpaToBu4y

* BynkuHoi KpuctuHe AHZpeeBHe

* JlaBpieHko Jleonny HukonaeBuuy

VII
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¢ Kapaituennesoii Jltoqmuie BsueciaBoBHe

* Kapnenko AnekcaH/py JIMUTpueBUYy

* Kypsuncku-Cunrep Esrenun

* MarneHko Maprapute BukTopoBHe

* HukutuHoi AHHe OcTalloBHe

* Hocsipesoii Esnere lIBaHOBHe

* [laBnoBoii EneHe AsekcaH/pOBHE

» TIlepByxuHoli (KanamnukoBoii) CBeTnaHe iropeBHe

* TloxmenkuHou l'anune PesopoBHE

* KoJjeruu aZBokartoB «MypaHoB, HepHAKOB U TapTHEPHI»

* VHCTAUTYTy MHOCTPAHHOI'O M Me€X/JyHapOAHOI'0 YaCTHOTO IIpaBa
uM. Maxkca [Tnanka (Tam6ypr)

* kadezpe TeopuM IpaBa U CPaBHUTEIBHOT'O IpaBoOBeeHUs Haruo-
HaJIbHOT'O UCCJIeI0BATENIbCKOT0 YHUBEPCUTETA — BpIcmias mkosia
SKOHOMUKU

* IlenTpy apbuTpa)xa u nocpegHudecTBa TOProBo-pOMBIIIIEHHON
nanatsl PO.

TTpu moMICKe U CHCTEMATHU3aNU MaTepHaIoB 60JIbIIOe 3HAYEHUE IMEITa
pabora aBTopa B lleHTpe nmpaBoBoi nHpopManuu Poccuiickoii rocyzap-
CTBEHHOI 6MOIMOTEKN MHOCTPAHHOU TUTEPATY Pbl UM. PyZIOMIHO, a TAKKe
B bubnnoTreke HCTUTYTa MHOCTPAHHOTO U MEXKYHAPOJHOTO YaCTHOTO
npaBa uM. Maxkca [nanka (Fam6ypr).

VIII



PELEH3uA H.T. BunkoBown

B xHure ceninanucTa o aJbTepHaTUBHOMY pa3pelleHUI0 CIIOPOB, KaHAU-
JlaTa IopuANYeCKUX HayK, olleHTa Briciiet mkoel sxoHoMuku /JI.J1. Jla-
BBIZIEHKO TIOZPOOHO UCCIEYETCA UCTOPHS U 3HAYEHHE TTPUMUPUTETbHBIX
TIPOIEAYP YPETYIUPOBAHUA YaCTHHIX KOHQJIUKTOB B EBPOTIENCKOI ITPaBo-
BOU TpaJAIUAU.

VHCTUTYT IPUMUPEHUS B EBPONENCKOM ITPaBe OTIMYAeTCsI OT [AHHOT'O
WHCTUTYTA B UHBIX IOPUCAUKITUAX. [[TaHHBIM MHCTUTYT HE UCCJIEZIOBAH B OT-
€4eCTBEHHOM JIMTePATyPe, XOTS MOBHIIIIEHVE B HAIIIEH CTPAaHe POJIU IIPUMHU-
PUTEJbHBIX IPOIEAYP B pa3pelnieHuU KOMMePUYECKHUX U UHBIX KOH(DIUKTOB
oueBUIHO. OTCIO/Ia BLITEKAET IEHHOCTh ITPe/jlaraeMOU YN TATENI0 KHUTH.

B nanHoit kaure /I.JI. JlaBBIIEHKO IIPOJIOJIXKAET VCCIeIOBaHUE TIPU-
MHUPHUTEIBHBIX TIPOIEAYD, OOPaTHUBIINCH K €BPOIEHCKOM TpaBOBOH Tpa-
aunuu. OH ¢ MO3ULIMU KOMIIapaTUBHUCTA MIPOCIeKUBaeT UCTOPUYECKIE
U FreHeTHUYeCKHe CBA3U U MapaJjJjefy B Pa3JNYHBIX CTPaHaX U Mepruojax
MEXJY COLlMalbHO-ITPAaBOBBIMU MHCTUTYTAMU YPETryJIUPOBAHUA CIIOPOB,
K KOTOPBIM OTHOCSTCS MIOCPEJHUYECTBO, TPETEUCKUU Cy/l U CBSI3aHHBIE
C HUMHU IpolleAyphl. ABTOP OKa3bIBaeT POJib U MECTO IPUMUPUTEIbHBIX
Ipoleyp B IPaBOBBIX CUCTEMAaX, UX COOTHOIIEHUE C TOCYJapCTBeHHBIM
IIpaBOCyAVEeM U UX 3HaUeHUe AJ1d pPa3BUTHUA IUBUIN3ALIUU.

OCHOBHOE BHUMaHWe B KHUTE y/leJIeHO 3aIa/[HOEBPOIENCKUM CTpa-
HaM. ABTOp IIPOCJIE;KMBAET CTAaHOBJIEHUE U pa3BUTHeE BHeCYyAeOHOTO ype-
TyJUPOBaHUs KOHPIUKTOB, B TOM YKCJIE C TPUBJIEUEHUEM HEUTPATbHBIX
TPETBHUX JIUI], C UCTOKOB, C IEPBOOBITHOTO CTPOS U ZI0 COOBITUH, UMEBIITUX
MecTo B 2013 1. (Toj 3aBepieHUs paboThl HaZ MOHOTpadueii).

TlepBas ryaBa paboThl UMeET OOIEMETONOIOTUUECKUN XapaKTep:
B HEHW aBTOP TBOPYECKM aHAJIU3UPYET OTPAKEHHBIE B JIUTEPAType Cy-
LIeCTBYIOIIYE MOAXOAbI K UCIOJb3yeMbIM B KHUT'€ OCHOBHBIM MOHATH-
AM: IIpexJe BCero K NpuMHUPUTEIbHBIM IIpOLielypaM U aJbTepHaTUB-
HOMY paspelieHUI0 CIIOPOB, UX COOTHOLIEHUIO C TOHATHUEM «MHUPOBOTO
COTJIAIIeHU ST».

Bo BTOpO¥I r71aBe aBTOP UCCIEAYET 3apOXK/eHUe U Pa3BUTHE UZIEUN
¥ IPaKTUKU MUPHOTO YPETYJIUPOBaHUS KOHGIUKTOB IIPU MEPBOOBITHOM
CTpOE Ha IPUMepe TPAAUIIMOHHBIX 0OIIECTB, CYIIECTBYIONIUX IO HACTOS-
1jee BpeMf B pa3JIUYHBIX perMoHax 3eMHOro mapa. OH BEIIBUTaET BCJIE]
3a U3BECTHHIM HCCIeZiIoBaTeeM 3. AHHEDPCOM TMIIOTE3Y O KITI0YEBOU POJIN
MIPUMUPHUTEIbHBIX IEPETOBOPOB U COTJIAIIeHN A /11 BOSHUKHOBEHU A IIpa-
Ba U JIEMOHCTPHUPYET, YTO UeU, ChOPMUPOBABIINECS B YEJTOBEYECKOM

IX



PEUEH3MA H.T. Bunkosom

o6IecTBe ellle B MEPBOOBITHBIN MEPUOJ, JIEKAT B OCHOBE IPUMUPUTEIb-
HBIX MEXaHHU3MOB B COBPEMEHHOM IMIPaBe U MPaKTUKE.

TpeTbs I71aBa MOCBAIIEHA IPUMHUPUTETBHBIM IPOLIEAYPAM [IABHBIM 06-
pasom B JIpeBHeii ['peniuun. B Heil paccMaTpUBaOTCS OTPaKEHHBIE B Ipede-
CKOM MUGOTIOTUH TIOAXO/BI K YPETYIUPOBAHUIO KOHPIUKTOB, PACKPBIBAET-
cs1 BKJIaJl aHTUIHBIX GUI0COOB B U/IE0TOTHI0 MUPHOTO YPETYINPOBAHUSA
KOHQJIMKTOB, KOTOpas BKJII0YaJia 3JIeMEeHThHI BHECYA€OHOT0 yperyanpoBa-
HUSI CIIOPOB € yYacTUEM HEATPATbHBIX TPETHUX JIUIL (CETOAHS 3TO IIOCPE/-
HUYECTBO U apbutpax). Takas mpoieaypa codeTtasa B cebe «auajor» u,
npy 6e3pe3yIbTaTHOCTH MOC/IEAHETO, «KPHU3UC» (IIEPErOBOPHI U TPETEH-
ckoe periieHue). Tem caMmbIM aBTOp 06paiiaeT BHUMaHUE Ha UCTOPUYECKU
MPUCYIIYIO TPETEHCKOMY pa3bupaTenbCTBY IPUMUPUTENbHY IO GYHKITHIO.

B 4eTBepTOIi TIaBe BHUMAaHUE aBTOPa COCPEAOTOYEHO HA IPAKTUKE
yperyJaupoBaHus CIIOPOB B pUMCKOM TipaBe. Elile B apxandeckuii nepuo/
PUMCKOE [TPaBO 3aKPEILIAIIO, YTO IPUMUPEHUEe 00U/ IUNKA U TOTEPIIEBIIIe-
0 ABJISIIIOCHh UCKTIOYEHUEM U3 IeHCTBYS IPUHIIUIIA TATMOHA. ABTOP IO/-
JepKUBAET, YTO IIpaBoBas cucteMa J[peBHero Puma 61aronpusTcTBoBajia
MPUMHUPEHUIO CIIOPSAIINX CTOPOH M HE MOOIIPsiia HEOPaBAaHHbIE UCKU
U cyZie6HBIE pa3bupaTeabCTBa.

B msTOM I1aBe paccMaTpPUBAETCS MPAaBO U IMPAaKTHKa BHECYeGHOTO
yperynupoBaHus criopoB B EBpone B CpesHue Beka, KOTZia IpaBo Iepe-
cTasio OBITh MPEXK/IE BCETO MHCTPYMEHTOM BOCCTAHOBJIEHUS KOHCEHCYCa
B 0BIIIECTBE U CTAJIO HalleJIeHO Ha obecrevueH e BO3ME3 sl 3a HapyIIeHHE
obImecTBeHHOTO0 TOpAAKa. B To ke Bpems B mepuog CpeAHMX BEKOB y4IaCT-
HUKOM CIIOPOB CTaJ MHAUBUAYYM, a HE COI[MaIbHbIE OOUIHOCTH, KaK 3TO
HEPEZKO OBLIO B MPEAIIECTBYIOIIUE IEPUOBI UCTOPUH. ABTOpP YCMaTpHU-
BaeT B 9TOM OCHOBY Jist GOPMHUPOBAHUSA COBPEMEHHOM KOHIIETIIIVH U Me-
TOZIOJIOTUY TPUMHUPUTENBHBIX IPOLIEAYP, BKIIOYAA MeJAATIHIO.

B mrecToli u ceAIbMOI I7IaBaxX pacCMaTPUBAETCS IMPAKTUKA TPUMUPH-
TeJIbHBIX TIPOIIeYP B MHAYCTPUAIBHOM U MOCTUHAYCTpUaIbHOM EBporie.
Y4IuTHIBask BO3PACTAIOMIYIO CJIOKHOCTh YACTHBIX CIIOPOB, TOCYAaPCTBEHHBIE
CyZIbl IPUXOJAT K OCO3HAHUIO HEOOXOMMOCTHU MOOIIPEHNS TPUMUPEHUSA
CTOPOH U CKJIOHEHUIO UX JOCTUKEHUIO MUPOBBIX COTJIAIIIEHUH, K HavYa-
sy XX B. BHeCyZieGHBIE TIPOLIEYPHI Y PETYINPOBAHUSA CIIOPOB ObLIN UHCTH-
TYLIMOHAIU3UPOBAHbL. B IOCTUH/YCTPUATbHBIN IEPUOJ IIPUMUAPUTENbHBIE
MPOLIEAYPHI, BKJIIOYasi MOCPEAHUIECTBO, IEPEXOAT HAa KAYECTBEHHO HO-
BBIi ypOBeHb. ABTOP 060CHOBBIBaeT GOPMHUPOBAHUE HOBOM KOHIIEMIINHU
B3aMMO/IEMCTBUS IIPABa, TOCYZAPCTBa U IPUMUPUTENBHBIX TPOIEAYP: CO-
ZiefiCTBYEe KOHCEHCYaIbHOMY YPETYINPOBAHUIO CIIOPOB KaK BaXKHEUIIIYIO
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PEUEH3MA H.T. Bunkosomn

GYHKIMIO CyZe6HbIX Y MHBIX OPTaHOB U HHCTUTYTOB Pa3pelleHus CIIOPOB
Y BBIZIBUTAET TE3UC O IPUCYIIIEM IPABOBBIM crcTeMaM EBpOITBI 11 BasKHeH-
IIeM 7151 UX CTaOUIBHOCTH IPUHITNIIE, COOPMYINPOBAHHOM aBTOPOM KaK
favor conciliationis, niu favor paci (mpuHIIMT 6J1arOTIPUATCTBOBAHUS TIPU-
MUPEHUIO CHOPSIINX).

Takum 06pa3oM, B pelleH3UPyeMOi KHUTe Ty TeM UCCIe0BAHUS €BPO-
MeCKOM IMBUIN3ALINH HA TPOTXKEHUY €€ NCTOPUYECKOH SBOJIOLINH HC-
CJIe[JOBaHbl 3aKOHOMEPHOCTHU, TEHJEHIINH, IPOTUBOPEYUS U ITEPCIEKTH-
BBl Pa3BUTHUS [IPABOBOI'O PETYIUPOBAHUSA IPUMUPUTETBHBIX IPOLIEAYD.
B pesysibpTaTe aBTOPOM IIpeAJIOKeHa KOHIIENIU TPaBOBOTO MPHUHITUIIA
favor conciliationis — mpuHIMI 6,1aTOTPUATCTBOBAHUA TPUMUPEHUTO
CHOPSIINX CTOPOH.

PeneHsupyemMas paboTa MHTepecHa MeXANCIUILIMHAPHBIM OAX0A0M,
aHaTM30M 3HAYUTEJbHOTO KOJIMYeCTBAa MHOCTPAHHBIX ¥ POCCUMCKUX Ha-
VYHBIX UICTOYHUKOB, B Hell pa3HbIe KATeropyuy YN TaTe el — IOPUCTHI, Me-
[IVaTOPBI Pa3HBIX TPOdECCU U POCTO MHTePeCyoNIHecs JaHHOH chepoii
JeATeJTbHOCTHY JIUIA Y3HAIOT MHOTO HOBOT'O M HAMAYT MHOTOYUCIeHHBIE
U IpuMeYaTeIbHbIe IIPUMEDPHI yPETYINPOBAHUS CIIOPOB.

Buakosa H.T.,

JIOKTOD I0pUANYECKUX HayK, mpodeccop,

npodeccop Kadeaprl MeKAYHAPOAHOT'O YACTHOTO ITpaBa
Bcepoccuiickoii akaZieMU¥ BHEITHEN TOPTOBJIH,
3acJIyKeHHBbIH 1opuct PO
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PELEH3uA E. 1. HOCbIPEBOM

Hosas kuura /I. JI. JJaBBIZIEHKO IIPEACTABIIAET YHUKAIBHYIO paboTy, KOTO-
past IOCTOMHO MOTIOJHUT PYCCKOSA3BIYHYIO IUTEPATYPy 00 aJbTepHATUB-
HOM pa3pelleH’HU CIIOPOB U 0 IPUMUPUTEBHEIX ITpoleAypax B EBpore.
JleficTBUTENBHO, HY OZIVH aBTOP ellle He pacCMaTPUBaJI TaK BHUMATETBHO
¥ He PACKPHIBAJI TAK IeTaTbHO UCTOPUYECKUH ONBIT IPUMEHEHU A TTPUMU-
PUTEJNbHBIX TPOIeAY . EC/Tu ONbIT BHECYZEOHOTO YPEryIHPOBAaHUS CIIOPOB
B CIIIA yske OBLI TpeIMETOM HCCIEJOBAHUM Ha PYCCKOM SI3BIKE, TO OIBIT
EBpoIIbl B 3T0M cdepe n3yueH kpatiHe Majo. Bosee TOTo, A4 1eJieli cpas-
HEHWSA aBTOP IMPUBOJAUT CCHIIKU Y HA MPAKTUKY HEEBPOIIEHCKUX CTPAH.
3HaHUe 3apyHeKHOTO UCTOPHUYECKOTO OTIBITA MTPHUAAET HAIIUM MIPECTaB-
JIEHUSIM O KYJIbType U MTPaKTUKE paspelieHrss KOHGIUKTOB OOJIBIIYO IMOJI-
HOTY Y 3aBepIlIeHHOCTh. Hasnure Takoi nHGOpMAaIUY TIO3BOJISET IPYTUM
HuccaeoBaTe AM OUPAThCA Ha BhIABJIEHHbBIE HCTOPHUYECKHE 3aKOHOMED-
HOCTH pu GOPMUPOBAHUU TEOPETUUECKUX U KOHIIETITYaJ bHBIX OCHOB
IIPaBOBOI'0O peryJaupoBaHUd, KaK IpoLeAypel MeAuanuu, Tak U IPUMHU-
PUTENBHBIX IPOLEAYP B LIEJIOM.

[IpeameToM mcciejOBaHUA CTalU PAaCIIPOCTPaHEHHBIE B [PEBHOCTU
006IIecTBEHHBIE MEXaHU3MBbI IPUMUPEHUS ¥ YaCTHBIE, ¥ BO3HUKIITHE TI03]I-
Hee, MHTerpUPOBaHHbBIE B IOCylapCTBEHHBIE CUCTEMBI IPUMUPUTEIbHbBIE
mpoueaypsl. B KHUre MOXXHO HAWTH CBeZIeHUS O IPUMUPEHUU B TPagu-
IIMOHHBIX OOIECTBax B pa3JMYHBIX PETMOHAX 3€MHOTO IIapa, BKI0Yas
Ascrpanuio, Appuky u AMepuky. Takxke B MOHOTpabUU UCCIeTOBaHBI
MaMATHUKY IIpaBa U MPUBeJeHBI IPUMePHl U3 TPAKTUKU IPUMUPEHUA
B IpeBHeM Erunte, ®unukuu, BaBunoue, I'penuiu, Pume, Mcnaaguu, Ny-
Zee. PacKkpeITO pa3BUTHE MeXaHU3MOB yperyJIupoBaHUA YaCTHHIX CIIOPOB
B cTpaHax EBpomnml, Bkiatouada 'epmanuto, Vicnanuto, Aurnuto, ®paHiuio,
Wranuto, Hugepnaugsl, crpansl CkaHAuHaBuH, B CpeagHue Beka, HoBoe
BpeMA U IOCTUHAYCTPUATIBHYIO SIOXY.

KHura xapakTepu3yeTcs KOHIIEHTPUPOBaHHBIM U3JI0KeHUEM QaKTH-
YeCcKoro MaTepuasia. ABTOpP COIPOBOXKAET ero U3JI0KeHNe MHOTOYHC/IeH-
HBIMU CChIZTKAMU Ha UICTOYHUKY Ha Pa3HBIX A3bIKAX, YTO CBUZETETbCTBYET
0 IIyOOKOM MpopaboTKe HCCIe0BaHUSA. YUTEHBI IPEAIIECTBYIOIIHNE TPY-
JbI aHIVIMHCKUX, aMEPUKAHCKUX, GPaHIIy3CKUX, UTATbAHCKUX, IIBEJACKUX
aBTopoB. COBEPINIEHHO ONpaBJaHHbIM ABJAETCSA OOpalleHre U K TpyJaM
BBIIAIONUXCS POCCUUCKUX NTpaBoBeioB XIX — Havana XX BB.

MoHorpaduio OTIHYaeT YeTKass CTPYKTYpa, MOCIeI0BaTEIbHOCTh
U COIJIaCOBAaHHOCTD U3JI0OXKEHU A MaTepuasa. PeryinpoBaHue U IpakTUKa
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PEUEH3MA E.N. HoCbIPEBOM

IIpUMeHEeHU aJIbTEPHATUBHEIX CIIOCOOO0B pa3peleHusI CIIOPOB PACKPHIBa-
I0TCS B KOHTEKCTe IPaBOIpUMeHUTENIbHOMN e ATeIbHOCTH I'OCyAapCTBeH-
HBIX CY/ZIOB U TPETEHCKOTO pa3bupaTeIbCTBa.

ABTOpOM laeTcsa XxapaKTepPUCTHUKA PA3INIHbIX BUJOB IIOCPEJHUYECTBA
II0 YPETYINPOBAHUIO YACTHBIX KOHPIUKTOB B UCTOpUY EBPOIIEL, BKITIOYAS
yOJIMYHOE U YaCTHOE, IEPKOBHOE U CBETCKOE ITOCPEeJHUYECTBO, ToCpe-
HUYECTBO KOMMEPCAaHTOB, YNUHOBHUKOB, ABOPSH.

TToMHMO 3aCTy>KUBAOLIUX CEPhE3HOT0 BHUMaHUA GaKTOB B KHUTE U3-
JlararoTCs UHTEPECHBIE UZEeHN O POJIU M MeCTe IPUMUPUTEBHBIX IIPOIie-
ZyP B IpPaBOBOM cHcTeMe U UX B3aUMOBJIUAHUY Ha IIPABOBYIO KYJBTYDY.

J.J1. laBBIZIEHKO YaJI0Ch B CBOEH MOHOTpady COBMECTUTD 3HAYUMEBIE
JleTaju C MacIITaOHOCTBIO ¥ CPABHEHUSIMH, BBISIBUTH 3aKOHOMEPHOCTHU
U TEHZCHIIUY Pa3BUTUA IPUMHUPUTEIbHEIX IPOLIEAYP.

[IpuBeseHHAas B KHUTe HHOOPMAIUS 3aKIaABIBA€T OCHOBBI AJIs JaJTh-
HeNImuX uccieZloBaHUN HCTOPUYECKOT0 OIIBITa IPUMUPUTENbHEIX IIpolie-
Ayp ¥ BHecyZebGHOro yperyaupoBaHus criopoB B EBpome. Kaxzas rnasa
MOJKET IaTh HAYaJIO YIIyOJIEHHOMY PACCMOTPEHHUIO OIbITA IPUMUPUTEb-
HBIX NIPOLIEAYP B Pa3JINYHBIX CTPaHaX, PETMOHAaX U B pPa3Hble UCTOpUYe-
cKue nmepuozsl. JlaHHasa MOHOTpadus ABJAETCS MTOJIe3HOMU A BCEX, KOTO
TIpUBJeKaeT U3ydeHNe TeOPUU U IPaKTUKU IpUMeHeHu B Poccuu megu-
anuu, NeperoBopoB, JpyTruX aJbTepHAaTUBHBIX IPOLEAYP, & TAKKe MUPO-
BOT'O COTVIALIEHUA.

HocseipeBa E. N,

JIOKTOD I0pUANYECKUX HayK, mpodeccop,

3aBegytomas Kadeapoi rpaXkZaHCKOTO ITpaBa U mpoliecca
BopoHeXCcKoro rocyjJapCcTBEHHOT'O YHUBEPCUTETA
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SUMMARY OF THE MONOGRAPH
“AMICABLE DISPUTE RESOLUTION
IN THE EUROPEAN LEGAL TRADITION”

This book researches the amicable resolution of private disputes. Due to the
fact that there is no other similar work on this topic in Russia or abroad, it
is considered to be one-of-a-kind.

This book is cross-disciplinary but focuses on juridical analysis. The au-
thor relies on various Russian and foreign academic works, but at the same
time the book is written in plain language and is interesting both to profes-
sionals and to a non-specialist audience. It is replete of numerous remark-
able examples of private dispute settlement. The author broadly uses the
comparative method and makes comparisons between mediation, arbitra-
tion and related procedures in different regions and time periods. The au-
thor shows the place and role of conciliation in various legal systems, their
correlation with state justice and their effect on human and, in particular,
European civilisation. The author formulates a universal legal principle
which he defines as favor conciliationis or favor paci, namely the principle
of the favourising of conciliation among disputing parties.

The geographical scope of the book covers mainly Europe, including
not only the continent but the United Kingdom as well. The main goal of
this book is the analysis of West European countries. Taking into consider-
ation the unique character of the historical development of Russia in com-
parison with purely European states, the author excludes the Russian ex-
perience and focuses on other countries. Chronologically the scope of this
book is broad to the utmost: the author investigates the development of
out-of-court dispute resolution with, inter alia, the assistance of unbiased
third parties from primitive society till the events of 2013 (the year of the
completion of the monograph).

The first chapter has a methodological character. It determines and
analyses the essential conceptions used in this book such as conciliation
procedures, alternative and amicable dispute resolution. The author also
gives a brief review and a critical analysis of preceding academic works on
the history of conciliatory procedures and the contribution of different au-
thors to the research of this topic.

The second chapter examines the origin and evolution of the idea of
the amicable settlement of disputes and its application in primitive society
in terms of present-day traditional societies all over the world. The author
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believes that the ability to amicably settle disputes and differences once
discerned humans from the natural world.

The third chapter primarily focuses on conciliatory procedures in An-
cient Greece, including approaches to dispute resolution in Greek my-
thology, examination of literary works and speeches of Ancient Greek fo-
rensic orators. This chapter also features the contribution of the ancient
philosophers to the ideology of amicable dispute settlement. The out-of-
court dispute resolution of that epoch included both mediation and ar-
bitration, and these methods were used during a single procedure. Such
a procedure included “dialogue” and, in case of ineffectiveness, “crisis”
(i.e. negotiations and arbitral award). The author draws attention to the
traditional conciliatory function of arbitrators which is partially neglect-
ed nowadays.

The fourth chapter deals with the law and practice of amicable dispute
resolution in ancient Rome. Even in the Archaic period conciliation of the
parties was an exception to lex talionis. This chapter shows that the legal
system of Ancient Rome promoted conciliation of the disputing parties and
discouraged unjustified claims or trial. Thus, conciliatory procedures in-
cluding mediation were one of its essential elements.

The fifth chapter includes the law and practice of out-of-court dispute
resolution in Medieval Europe. At that time law stopped being the instru-
ment of building consensus in society and, instead, aimed at retribution
for offences to public order. At the same time during the Middle Ages an
individual became the party to a dispute instead of social communities, as
used to be the case in the antecedent period. This brought about the de-
velopment of the modern concept and methodology of conciliatory proce-
dures including mediation.

The subject of the sixth chapter is the role of conciliatory procedures in
Industrial Age Europe. The state now occupied the leading role in private
dispute resolution. Yet due to the increasing number and difficulty of such
disputes state courts began to realise the necessity of promoting concilia-
tion and encouraging the parties to enter into settlement agreements. Ag-
gravation of social conditions and the need to harmonise the interests of
different social groups gave amicable dispute resolution procedures the
impulse to become professional and institutionalised by the XX century.

The seventh chapter demonstrates the progress of mediation and other
conciliatory procedures in post-industrial society. This epoch’s trend is the
promotion of consensual dispute settlement as an important function of ju-
dicial bodies and dispute resolution institutions. This chapter analyses the
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shift in the regulation of conciliatory procedures, as well as contradictions
in such regulation and the conceptual change of the notion of mediation.

Finally, the book reveals tendencies and the prospects of the develop-
ment of the regulation of conciliatory procedures. The author explains his
understanding of the legal principle of favor conciliationis (the favourising
of conciliation among disputing parties).
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