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1,::,:l B KHI4IE: K 13O-nETvIlo Co AHt POXAEEa4I'KE[!9EE4

rr  t i  n t - i r -?- :3! . {  OT npaBa t l i lcToM yqeHrm O npaBe>,4 o (BblpaxeHht l {  oopMa-

--ir:_::r:-: a-lpr.{optl3Mdt,5 o (HopMoIOril3Me),6 KOTOpUfi (He 6bln cBo6oAeH OT

_i:-t it-Eji l" HO fit4lueH qeHHoCTl4 CaM no ce6e)),7 o (npoLl3BOJlbHOr' XOTF t4 OCTpO-

,\/i*t*i rftr€ rloHFTtfiilr>,8 o MeTOAe, <cyu-i,HocTb KOTOpOTo 3aKJltoqanacb B pa3pyue-

-rrrno -;5r,{a;-{ 
l-enlep).s !,pyrrae Bu1env B ST9M yqeHhLl <MeTaoLl3t'1qecKrft Jl-orh-

_-r,irnjri{rr (=-{ L{orHB Sranocoerar,r npaBa ororo pallLroHarbHoro cBepxqenoBgK2" (epilx

{g.lcrJ3:i] i.r: Kar cqnran PyAonbo 3Veng, Teop!4q rOCyAapcTBa h npaBa KensgeHa

3iaw3+EBaj]a <AOCTilXeHhe TorlKLl HeBO3BpaTaD K oaKTfiqecKoi AaHHOCTI',I '  <6ec-

=. -,-j;-,1 H 6e3BblxoAHblil TynilK),.11 MHOFhe BrAeILl B Kenb3eHe xpella (MoHOTe-

,fl-rrlScKoFo Kynbra ,f i,onxHorot (AnercaHlp Xonug-OepHeK),r2 <3erora cneno-
-r  :3prd?r ,BhsMa> lkapn L lJ l " l r r r ) .13 Ham6onee pacnpocrpaHeHHoft  crparerhef
--=;cro, qro6bt oTAelaTbcfl oT eTOrO HeyAO6HOTO MblcnuTeflF i lsHaqaflbHo 6blIa

1r?qaMaqMrr  Kej . ]b3eHa (no npi lqrHe (q i lcToTbl) ,  npoHt43blBanule i l  ero npaBoBoe

lL3i {11e) ,  KaK 14HTpOBeprHo-ayrhcrcKoro,  6esocHoaarenbHo- penqrhBLlCTCKOrO '

] -epHJlbHo-QoprraanNcrcKoro, t { )DKAorox(v l3H, /h06MaHb|Baou]eronpaKTLlKy,y6e-
-eiolqeFo oT AeilcTBt/TenbHocTt4 u 6oqqeroctl oLleHOK MblgnilTe1ln' o6hTalou-lero

3 SauHe us c j loHoBoi l  rocru.
hveuHo raKoft ndgxog K KenbseHy 6un eocnpuHer HeMeLlKoil lopilcnpyAeHqh-

3il - yAr,lBhTeIbHO, KaK,q6tro oHa np94AepxilBaeTctl eToil no3rll- l l '4i l '  HecMoTptl Ha

cMeHy chcTeM r pexilMoB. TaK, B Hal{hoHan-coq7lafi i lcTt4t{ecKoM yqeHht4 o npaBe

no noeoAy KensgeHa roBopL'lt lLl '  t lro oH <BosHecctl Ha Bep[xLlHbl ]optlAt/qecKoro

HoMi lHa Ih3Ma,oTBepra f fBceHpaBcTBeHHo-AyXoBHoecoAepxaH i l enpaBa i l r ocy -

AapCTBa, CBO1/M HeOCMOTptlTeIbHblM $OptAannSVOM pa3pytllttt l  CBtlsb trrHAVlBnAa

nopFAKa cyulHocfl4> (Kelsen H- Krit ische Untersuchungen des Verhdltnisses von staat und

ne'ctrt. tt iOingen,1922.1 Aufl. S' 208).
4 Heller H. 1) Bemerkungen zur staats- und rechtstheoretischen Problematik der Geg-

enwart // Archiv des otientl icfr"en Recht. N 16. S. 321;2) Staatslehre. S. '198 ("9rcroe yeeHt4e

o npaBe 6e3 npuuu, nopruirae""F 
"aya 

Oe3 HopMarhBHocrt4, no3tlrt4Bh3M 6eg noghtheHocrt4>)'

s Heller H. Der Begriff des Gesetzes in der Reichsverfassung // Veroffentlichungen der

Vereinigung der Deutsc"hen Staatsrechtslehrer' 1928' N 4' S' 201'
6 Heller H. Staatslehre' S. 185,264'
7 06 yueHrau KersseHa o rocyAapcrBe cM.:  lb id.  S '  55;  Sfo/ /e ls  M'  Geschichte des

offentl ichelr Rechtin Deutschland. Miinchen, 1999. Bd' 3' S. 184. -Oro MHeHheraoKe pa3Ae-

rqercq l-elneporrl, roropurft roBophn o <noqrh narororfiqecroi ocrpore rpaHhl-l' npoBoAtlMblx

B HeoKaHTilaHcrofi roHqenqvtu KeruseHa''
I Heller H. Souverdnitat. Ein Beitrag zur Theorie des Staats- und Volkerrechts. S. 21 '

,  l b i d .  s . 7 .
10 Kaufmann E. Krit ik der neukantianischen Rechtsphilosophie. Eine Betrachtung iiber

die Beziehung"n .*it"h"n Ffritosoptrie und Rechtswissen'schaft ' Tiibingen, 1921 ' S' 29-30' -

*Oro - caMaq Hacro"u-lu" ,"toprxb-gvrnocoqcKafl taBaHb palltloHar!4crt4'lecroi MeraQfi3t4Kt4

nporpecca> ( lb id.  S '  24) .
' floruylc urrary cv.: Srnend B. Verfassung und Verfas^sunosrec-ht. 1!2,! // Smend R'

Staatsrechtl iLfre nOfrahOiungen unO andere Aufsdtle' Berlin, 1968. 2 Aufl '  S' 1'19'
12 Hold-FerneckA. Der Staat als Ubermensch. Zugleich eine Auseinandersetzung mit der

Rechtslehre Kelsens. Jena, 1926. S' 30'
13 Schmittc. DerHi.lterderVerfassung, Tiibingen, 1931 . S.30' -Xors Ll-!t ' turrHe HasblBaer

3Aecb KenbseHa HanpgMylo, ToT OTJll4ttHO noHilMaeT HaLleneHHoCTb Kpt4THKH: KelSen H' Wer sOll

o;i Hi.it", der verfasiund s6inz // Die Justiz. 1930/1931. N 6. S. 576.
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- -----:-- ' . opErrEl]rrF R qr4croE vqEHI,{E O flPABE rAHCA KEIIb3EHA

:: t==c:{4eloBeqecKl4Mh LleHHOCTflMl4, c o6ulecTBoMt (Kapn J]apeHq)'14 a LlvlcToe

!L3-* '€a-paBenonyr { i lnoBnocI |eAcTBl4uXapaKTepucThKy- - (Bb lpo ,D,Ka6espo4uoro '
-er,: i lsehlnoro 

"n'Jnn"w-'""u' 
(Kapn i"p*an Yne],]i.-ervt o6auueH'{R noA-

.Hr(e-i.r,o t{epeg HecKorbKo AecFTr4flernfr u cotluarhcrt'lqecKoe npaBqFe'qeHue'

c:-:oo€ nepeHFno ynpeK B <orcyrcrBt4Ll npaBa) y Kerusena (fepyT.f:: i:,P];"

r f=cpa tsnuTe f l bHo* "g "u " , *pa6o rax (xo rnu tnocBqu leHHb lxHecKo ' | bKohHohTe .
ua;rxei MoxHo npoqecrb o (pegyKllhoHL'lcrcKoM Qopvanueve KensseHa' (5epH4-

(nffciruaH @yHx),17 yqeHhe Koroporo craro BblpaxeHileM <MeroAoJlorhqecKoro Hh-

;;;;; (6;t; Anovefir).'8 Br,,recre c reN,t KeruseHa He rolbKo pe3Ko orroprarh'

:13 }.| G BooAyueBfleHheM nprHhMaflh' Tar, no cBllp,eTej.lbcTBy B'tAHb|X TeopeTuKoB

llpatsa, Kenusen .6eccnopno 6utn eeAyulfiM npaBo:.el:.1.To"to BpeMeHh> (Pocxo

naynA) , ' n *Hau6oneeBn t l f l Te rbHb lMaBTopoMHau t ' l xAHe f teaHanur ' 4qec ro i lOnno -
coQru, (l-ep6epr ;#;;;" Agonuo Xapr)'m Ke'nuseHy 'u'axe 6un npilcBoeH rt4ryn

.fiop,cra ssx3,, lHop6epr lesep),2' *BtlacrLlrefiF yMoB B npaBe il B HayKe o npaBe)

{BePHeP KPaerq) , "
Kopove roBop ' | ' ToT ,KTonpoQecc t , l oHa f l bHoHe3aHhMaeTCRTeophe i l npaea ,nao .

xe r ( xa r raxe rcR)cno ro f iHoh | .Hop l4poBaTuKenugeHa ,ccb | Ia f f cbHaKp ' lT t4qecKy }o
nrreparypy o HeM' Hy a gnn noBceAHeBHofr toprcnpygeHllt/t4' hcnonb3ytouleil topu-

AilqecKylo AorMarL4Ky, BnonHe Aocrarot{Ho AyMarb' qro nponaraHAhpyeMbte Kelu-

seHoM *6ecco,nepxaTelbHble cTepeoTunbl n03hTl4BhcTcKOro Qopvanrevsn (Tovac

BecrnuHr) 'z3)DKeycrapeJlu,cAaHblBapxt4BrHerpe6ytorHLlKaKoFoeHlavaFl i lq 'CHe-
noH i lMaH i l eMt - | l 4cTo l -oyL |eH i l f l onpaBeoqeHbqacTocoqeTaeTc f lHe3HaHreSToro
yqeH i l f f .  ^ ^ , , ^6^ / ^ rn  u l

Pes roeoTTopxeHheuoTBepxeHheKenb3eHoBcKoroL | l , l cTo roy ]eHhFonpaBe
MoXeTyAhBt/ , lTbTonbKoTeX,KToHe3HaKoMcTeMnpoBoKauhoHHblM14| .xoKhpytoulhM
3HaqeHHeM, *oropo-"'"""nu u 

"uO" 
AoKrpuHa K"n:::11.flf l  tophcnpyrqeHlltr14 roro

BpeMeHh 'Fnpo . re t r , l 'An f lMHor i lXo6nac re f i coBpeMeHHo i l r eop t , t t , t npaBaKaKHa-
cf le .E,Ht4 l . {b | }ophcnpyAeHL\t4 i lTeXneTTaKoe3HaqeH|,4ecoxpaH'eTcg'Hagoeefut IHLUu

mUrrdStaatsphi |osophiederGegenwart .Brer l in ,1935.2Auf l 'S '49usw.
(e nepeov ̂ tlr^n i-i'ioo'"i rssr r.''qauH.ur naccax eule orcyrcreoean)'

15|J leC,H'Herrschaf tundFi lhrungimnazionalsozia| is t ischenReich, / , /Venval tungsarchiv.
1940 N 45' S 

Jiln""',trr"ere. Verurte.ung der Reinen Rechtsrehre. Ber'n (ost), 1972.

17 FunkB.-c.ReChtswissenschaft.als Eikenntnis und kommunikatives Handeln' dargestellt

von Entwicktungun iii[i'stu-"dr""r.ltrreh*', i;;;ffili n"cnttpolitik' 2000' N 8' s' 65'

18 AdomeitK. Rechtstheorie flr stuoenien. Normlogik - Methodenlehre - Rechtspoli-

tologie' Heidetoerg; [-;;ilts' i-szg' uufl' s'tt ' - cvl rarxe: B raun J' Rechtsphilosophie

im 20. Jahrhuno"ri. oi6 ii"uixjier'i oer Gerecniiskeit. Mi.inchen, 2001 ' s' 62'

ls pound Rlaw and the science of t;Jn-n-""*,rrl"ories //Yale LarvJoumal' 1933/1934'

N 43. P. 525.
20 Hart H'1. A' Kelsen Visited // UCLA Law Review' 1962/1963' N 10' P' 709'

21 LeserN. Hans Kersen (1gg1-1973j7'r.r"u"-o.,"tretnische Biographie' 1979' N )c('

" 
'3-uk"*,etzw. 

HansKersen - ein normativer yl::"rpilg dS: Rechts und der Rechtstheorie

fiir das 21. ..tatrrtruni3itr 7'niitttttttteorie' 2007' N 38' S' 33-98'

23Vest l ingl ,Aporiendesrechtswi:senscnaft t ichenFormal ismus:HermannHe|lersKri t ik
an der Reinen Rechtslehre // Archiv firr R#;f ilnA sozialphilosophie' 

'1991 ' N 77' s' 348'
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KlIi4rA B KHIzI|E: K 130-IIET['I]O CO F{-g PO)<AEHI4g r' IGiIb3EFLA'

qtsa npHMepa. Bo-nepBblx, HIDKHo ynoMflHyl-b rpe6oBaHre KenudeHa o oopMynh-

p 'o t saHHH<t { t4cTo ro> )unogToMyHayqHoroyqeH i lFonpaBe ,cnoMou lb toKoToporo
bgrx 5gr npeoAoneHbl KaK HeHayt{Hble Bce ilHble, <Herlncrble)) yqeHhtl npooeccho-

:a;1bHoro coo6qecTBa lopLlcToB. BO-etopstx, qh6Toe yqeHue o npaBe He Bblcry-

-e-rTO C n O CJt e.O,O BaTen bH Oil K}VIT VKOil OTAefl bH blx n peACTaB uTen e f AOrM aTt4 Ll eCKOft

*:FHcnPYAeHL\uu tA TeopLlti npaBa - Kpl4Tl,4Kofi, KoTopaq oT cBoeft nOcIe.4oBaTeJIb-

{ocr' nfr,reena 6H < eosABilxeHr}o MexAklcqilnJluHapHblx rpaHuq v crana 5ut or

sTOrO onpoBepxilMofi 14 6eso6LrAHOil. Oro yqeHile HMetlo 6OnsUOe u MHOTOCTO-

poHHee 3HaqeHile: oHo 6btno paAhKanbHblM il nocryIfipoBaflO He qTo LIHOe' KaK KO-

nepHhKoBCKufr nepeaopoT B HayqHoM Mbll. l l f leHril o npaBe. [1o cyrr, AaHHoe yqeHhe

npeAnoxuno HoBylo lophAhqecKylo KapThHy Ml/pa' Koropas Bo MHOTOM He npocro

npeTeH.S,OBafia Ha AOnOnHeHile i l pasBLlTt/e 3TOfr CTapofr KapTtlHbl' a 3aMeHtua ee

co6ofr. Ecnu lzlvr.,aaHyilna Kanra (eHa.reHne KoToporo B KetlbseHoBcKoi rHoceono-

rhn AareKo He rcqepnbtBaercF ero Kpilrt4qecKoi KoHqenLlhefr) MoxHo xapaKTeph-

3oBaTb KaK (Bcepaspytl lt4Tennr24 npexHefi QunocoQutt' l  (m reonorNu)' peuHTeIbHo

noKoHrlt/BLUeFo c pacxoxl,lMt4 tlo3yHraMh il noHflTl4tlMl4, To He 6yger npeyBeflrqeHu-

eM oxapaKTepilsoBaTb ponb Kenb3eHa KaK <Bcepa3pytxl/TeIg> npexnefr lopucnpy-

AeHquh. A *ecepaepyluhTerb> He MOXeT HaAetlTbctl Ha noulaAy' Ta pa4rranbHocrb'

C roropof KenueeFr craBh' Bonpocbt o cyqecrBylouleM nofloxeHuil Aen' JIerKo Bera

K peaKl{utl, gaK.111g.{aBll leilcq B nOIHOM OTTOpXeHnh ero TeOpUtl h B Bblpa6OTKe uM-

MyHhTeTanpoThBHeecnoMoulb lot /3ou- lpeHHorocJloBecHoroannapaTa.
floerouy Kenb3eHoBcrui npoerr, HaqeneHHblil na oprgfi3al{i l to npaBa N Ha-

AeneHue HayKt4 o npaBe co6CTBeHHo Hayt{HblM XapaKTepoM, Ao Cl4X nop oulyulaeT

conpoTt4BneHhe co cTopoHbl caMogocTaToqHoft tophcnpyAeHuhtl, KoTopatl Bocnpfi-

HhMaer AaHHblil npoeKT KaK noMexy' 3ra npncnpyAeHqiln co BpeMeH CBOeTO co3-

AaHVA npo!,onxaer Hacrax,qarbcF 6e33a6orHblM cosepqaHheM TaK' KaK 3TO 6blno

BO BpeMeHa LlcrophqecKil AareKofi 3noxLl pOXAeHilF HayKh' KenuseHoecKhil npo-

eKT BHOBb 6pOCaer BblsoB BCe HoBblM noKoneHilt lM npaBOBeAOB il npu3blBaeT Ha-

yKy o npaBe saHsrb HoBOe Mecro. Karre 6ut Qopvur Hil npilHLlMana o6pauleHHatl

nporrrre KersseHa KpLtTr/Ka, oHa He AOnXHa BOCnpfiHt4MaTbcq 6e3 yqeTa TeopeThqe-

cKoro ypoBHF r{ncTOrO yqeHhfl o npaBe. Sror ypoeeuu 6ul npeABosBeuleH TOLIHbIM

il Hacbtu,eHHbtM no co!,epxaHhlo y.,|e6HblM KypcoM - BblueAur,rv e 1934 r, nepBblM

r3AaHileM "Llttctoro yqeHhff o npaBe>.

2. Hucroe yqeHue o npaBe KaK HccneAoBarenbcKan Qoprua4ran

t l rcroe yqeHhe o npaBe uMeJIo Tpot lKoe nponBf leHt /e:  1)a Oopve AByX t i13Aa-

Hr/fr ( '1934 r,r 1960 rr.) cooTBercTByroulero Cotli lHeHutl Kenuseua, nepeBeAeHHOrO Ha

MHOrr/e RgblKl4; 2) faXTeophfl Kpl,lTl, lLleCKOrO npaBOBOrO nO3hTt4Bl43Ma' TeCHO CBq-

3aHHafl c r4MeHeM KenuseHa (crrl. nmxe pa3A. 3 r,r 4); 3) KaK ocHoBaHHan KeIb3eHOM

QopMalli l f npaBoBe,E,OB, h3BecTHaff noA HMeHeM (BeHCKOil Ulxonu Teop'414 npaBa)'

24 Mosec MeHgerucoH (1729-1786) Bo BBeAeHur4 K cBoef pa6ore .Morgenstunden oder

vortesuigei-ao"ral-i oii"yh eittes" (*YrpeHHrae qacut' t'tnvt rerL$4H o cyqecrBoBaHilu Eora')

roBoprn o <Bcepa3pyutatoul-ev Kanre, <oropsti, KcqacTbto, cTeM Xe pBeHHetul3aHOBO CTpOl',lI Ha

roM Mecre, na *orop'oJ paHee pa3py1ys1t, (Mendelssohn M' Morgensfunden oderVorlesungen

trner oi! oasevn cbtteJtrzbsiii itl"Egll*ohn M' Gesammelte schrifien' tsd' Il' schriften zur
Philosophie und Asthetik. Stuttgart, 

'1974' S. 1).
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rfEmrE[fM. BBEAEH4Itr'r4!reE EHI4E O IPABE TAHCA KE]Ib3EHA

Bac.:-aB},lButafl roBopr4Tb t4 o ce6e, h o roM oco6oM BhAe npaBoBoro no3L1ThBil3Ma'

KD"-r oFiJ* oHa pasBuBana (cM' n'2'28 oroM pa3Aene)'

2"1. gracroe yqeHHe o npaBe KaK qacrb HayqHoro Mo'q'epHa

CoSqeHayqr,o i l roqrrspeHi lgL|hcToeyqeHheonpaBeKaKMaTephanbHo-co.B'ep-
XgTenbHagrccj]e,[,oBaTejlbcKaflQoprr,taqllncoBepl!eHHoHe'lBnFeTcff143onhpoBaH.
;uu $enoueHoM, XOTF BCKOpe nocfle cBoero noFBneHrtl oHo no6ygt'tno HeKOTOpblx

ripoBo.nfiTb rpaHrqbl MexAy Hayt{HblMLl ALlGqilntlLlHauu' 'D'aHHoe y'treHhe,H"^:yu-t:;

ff i t-ui 'car.no'e ce6e. Cropee, oHo Bo3HtlKJlo h Hecfio na ce6e KoHreKcryanbHbll4

orr-reqaroK Tor-o xapaKTepHoro <HayqHoro MklpoBos3peHrg>, Koropoe 6utno ceofr-

G T B e H H o B e H c K o M y M o A e p H y H a p y 6 e x e X I X - ) O ( e e ' g N c r o e y q e H h e o n p a B e _ K a K
HApyrhe<BeHcKheKp lnx rmteo lanocoo t / , t vno fvKe 'BMareMar i lKe 'Bec rec rBeH-
HLJX h couilanbHblx HayKax - o3HaMeHOBaro BKflaA npaBoBeAeHhq eo eceo6beMtllo-

qrfi npoerr HaYqHoro Mo.['ePHa'

Hensss ocraHoBr,rrbcq Ha oroM Bonpoce, He o6parueuncb K nojloxeHho rex

npfiBepxeHHbtx pallroHanbHoMy rAeany HayKil lu6epaluHulx r accLlMt4Jlt4poBaHHblx

HeMeqKoroBopflulhx rrccnegoeirenefi eepeilcKoro npohcXoXAeHhR' KoTopble no'n'-

Bepf fucbnpecf leAoBaHh' lMCocTopoHblHaqi loHan-cot- l i la IL lcToei l6ut ' | t , , |BblH}DK-
AeHbr noKhHyrb cBolo poAt4Hy 14 oMl'lrpupoBarb B CoeArHeHHoe Koponea:I::^i:

r co"gr*"r,nue ulrarur Araeprrr. B eron,, ' orHouleHhu pFAoM C npaBoBeAoM eBpeh-

cKoro npohcxoxAeHr/q l-ascov KenuseHoN,l MoxHO nOCTaBhTb 6nus<:vtx eMy no AyXy

yrleHbtx'eBpeilc<oro npottcxoxAeHrF, nphHap,nexaqr4x ApyrilM HaytlHblM 'n'ucqun-

rLrHaM, B Koropblx oHh npohsBeflh peBoJltoquoHnuil nepeBopor' noAo6lY-lo11y'

<oropuril Keruseu coBepuhn B npaBoBeAennr' Kar ra Kel1.3ey' 3rt '1M Mblcri lreflt lM

6u tnocpxAeuoecaoe f t cygu6ecToJ lKHyTbcqcgMhrpa l lNe f t . 3AecsBKaqecTBeno-
Ka3aTenbHb |XnpHMepoBMoXHoHa3BaTboMhrp i l poBaBuero -eAHrn r tonc i lXoaHa-
nvfivKa 3urr,ryHga (ir,rrrasN,ryFrg r.ltnorvro) opeilaa (1856-1955), evnrpupoBaBuero

e culA Quei lra n oo"pr" gfrnu.rrerHa I iAZO-tgss),  evurpnpoBaBluefo e culA ero-

HoMt4cra IroAsilra OoI ft'f ,"""a (1881-1973)' a rarxe eMhrphpoBaBluelg-B 1lT.lt'
a noroM e Hoeyn 3enaHp,Nro emnocoea Kapna PaftruyHga llonnepa (1902-1994)'

Buur raaHreHayqHo| -o .MoAepHa6u lnococpeAoToqeHoHaKpt , lThKeV\eonorw
r,r rueraQusnrr. Tir, Kerusel{ 6e3 y.Tanh no^qepKrBar <aHThvl,o,eonorhqecKy}o reH-

AeHL{kilO rtt/CTOTO yqeHilF O npaBen2s il nblTanctl BblnoflHhTb CTOflU{y}O nepeA gTtlM

yqeHLleM 3aAaqy 6ops6ur npoTt/B HeRBHb|X hAeofloreM r nolo,cilyAHutx vuQolorev

bpr"npyg"u,r\uu.ru Ero npraftulee (e nyvueM cMblcne sroro cnoBa) 4ocilxeHre -

Kp t /TnKaaHTponoMopQNsvahHenpueMnenao f tnepcoHrQuKawu , rhnocTa3hpo-
BaHuF r/ chHKperyl3Ma.27 noA noAoSpeHue B uAeonor!4qecrofr nphcTpacTHOCTLl

G3Llt4Tl4poBaHuqnpilBoAqTcnQparrueHrblnepBoroV3EaHVfr"L{uctoro
yqeHutl o npaBe>.

26 oro 6'no eaqBneHo B pa6ore KeruseHa: KelsenH. Das Problem der souveriinitdt und die

Theorie des Volkerrechts. Beitrag zu einer reinin-n"iht"tuht"' TiJbingen' 1920' 1 Aufl '  *oAvt-

HaKoBo nycrb'r" np"n"i-u*q;ic;;eraqopbl, Bo3BoAtlulue caMu-ce6n e paHr carvtoAoBrePull4x

cyu-lHocreil. Ho erlr verasopst He FBtletoTce peanutlMt4 - oHh He 6oIee'{eM BCnoMOTaTenbHble

cpeAcTBalopu,qhqecKoronosHaHu'l 'XoTgoHhTenepbcTogTHanyTrSTorono3Haw^AnMetUa}oT
LlenocrHoMy Bocnphqrr4,o roro, qro Hecer B ce6e iHar AeictsntenuHocrr" (lbid' P' lV)'

27 B xaqecree <cyu-\HocrHbtx MoMeHToB 6onee unu MeHee npoAwlaHHoro, 6olee ufltt Me-

Hee nocJteAoBarenbHoro MeroAaD, opneHThpoBaHHoro Ha KpLlrl4Ky pa3yt'{a co cropoHbt KaHra'

FoccfificKl4lz EXEfG.Qiir.ii 
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- ?::t'2ers'{at{HrerbHaF 
Llacrb KJlloLleBblx cMblcnoo6pu:-y^"::* ohxoToMhfi coBpe-

t *r : - j : ;-f 3 !.qy ro p h c n pvAe H Lrh 14, t* i]- Ia i:: 
tr.n"-n 

"Hr'J# 
*Tlrffifi: :::y: : ; 

t#'JJ,i#T3t#llHI l-'LT']ffi i u u''n u q' o " 
an b H o ro t't M exAv H a p o AH o r o

-:E= l-D CyAapcTBu' 

-np"u"'  
npaBOTBOpqeCTBa r '4 npaBOnphMeHeHt4tl '

-s€Tr.r tsono"rr"r"o[rcnpyAeHr-\htor"-*or"r*eunAeol lornr 'KenugeHxoqer

::::3a6rr{ ee <Ha u","oil'royl|-|Fror nuy*rl tulv", o Ayxe) tr-npu6nusurb K Hayt{HO-

\r-; i'ieary "o6-uerrvreH OCrt tA 'o'*o"t".,4n" "'oto 
OH l:n-araeT 

t{t/cT.e yqeHhe

: :EaBe KaK <To.lHblvl'"ipv*tvpno'fr aHanu's'lar *ocuo6oxgeHustft or lp6utx sTtrKo-

x.r:parbHbtx u"nno"'tiult*o"n"' 
no uo="o*''L"-' navt6onee rogHutil crpyKryp-

__lir aHa_nhs npaBa>. Ero "no"n"go""r"n"iiir-nJuuo"or 
n03Mrt4Blil3M'' KaK ero o6o'

3;aqaercar ' rKenugeH'He6ygern'*o"y'"ny" ' rbcpeAcrBo|1'He6ygerhrpytuKoLl
3 LilDiMx pyKax. .[nn ooosHaqeHhn ""n""uno#KoFo 

npoeKra MoxHo BnoflHe hcnonb-

3c3arb Ha3BaHhe onHOr us pa6or:_*g"*roonorfi3aqhq nphp,hqecKofi Mblcnh''2'

(enuseH nparMarhLlHo Soprr,tynNpyu"p-"6oBaHhe 
qhcrofo yqeHt4F o npaBe B cBere

cr6pacuteae*oto '" oyl^h3Ma t"voup"iJJ ' npu"u' 'Ecnn tlhcroe yqeHhe o npa-

Be orKa3brBaerc' o, n"i"'"aquh rocyAup"t"" rrepe3 nq"::^"to coBceM He noroMy'

i{ro 3ro ytleHr4e eoo6ule o6usenier 
""uoJ"o*noft 

nerutr'tvlauhrc rocyAapcraa' or-

phrlaercF ronbKo,o, Go HayKa o npuu" 
" 

locrotlHl4h onpaBgarb rocyAapcrBO qepe3

npaBo t/tlh, t{TO TO xe caMoe' onpu"p',u'o npuuo qepe3 rocyEapcrBo' 
r'lucroe yqeHhe

onpaBeoco6euHoorp t4qaer ro ' t { ro " - lau"u fHayKt4onpaBeMoxer6ut ruonpaega-
Hhe qero-nu6o. onpaagaHyle o3Har{uur. bq"**y, a oueHKa;B ct"lny ee cy6uerrue-

HOro xapaKTepa -'9TO saAaqa 3Tt4Kt/ ^jn^i^*^, HO He o6lerrheHOro no3HaHt4e'

Toluro TaKoMy no"n"nr,o .D,orxHa cJr)DKLrrb HayKa o npaBe, ecnr4 oHa xoqet 6stts

Hay<oil, u n" nonr.'rff;. f6; srov KenbeeH HeronbKo nprsHaer' Ho t/ Hacrotlrenb-

Ho noAqepKhBaer' "io 
*uy*n"'" *onuunu" Heus6exFlo HaxoARTcf Bo B3arMocBff3t/

c rocnoAcrBylou-\t/M MhpoBo33peHileM i u =uu'""ocrt/ oT Hero' t4 no erofi np|/lt]tl-

HeKoHLlenq"no"" '"HoronpaBa"uoi l" ' """( t ' lAeororht lecrni lxapaKTepD'

?;? i'3"i,i"?ffili? fi:l#;!:i3 o no""u' 'o,1T:: nepcoHa''I4n*' 'Y::-
BBt4AynpeuMyu-\ecru"nno'xorFHeoO""-u- '" i 'ononpa-B^oB€Aal-aHcaKensseHa'bec-
CnopHo, ou 6utn ocHoBaTefle*, ,n,"nn.-*lyuno"o,* rnaeo!1'Hau6onee 3HaL|tlTelb-

HblM3aUjt4TH'1KoM.{ l4cToFoyqeHyl f lonpuu".oAHaro)DKeHa3BaHHaqeeFtcraf l i lKona
Teopylu lnpaBa(eeHcran' ,eoper. , ro-np"uou"" t l lKona, t / f lL , l ,KopoL|e,LLlKo'aKenuse-
Ha) e rogut MexAy;;tMq MhpoBb'*' uofr''u*h nepext/Bana pacliBer 14 cocrotlna

t/,13 MHOxecT"U 
"n"r[u, 

npeilMyqecTB"nro yLleHnKOB, acnhoaHToB u acchcTeHTOB

Kersseua, 6Heut'4x peAoM 
" 

yy.u t"":;Jtijii)ilirg-rgbo)' *"n"""<rae (1e30-

1 9 3 3 ) t 4 X e H e B c K u e ( 1 9 3 3 _ 1 9 4 0 r . g " ' ' . ' i o t * ' o q n o 6 u r c r p o B o K p y r M o J l o A o r o

H an p a Bn e H u fl c B o e ro re o p e14 Ko - n p a B o B ol9-t:^" p -

f :1,*l:ff :ffi ilff fl*H#3?#_ffiii?yrxx:#f n-,:i*ml*:y.:*txJ5ff"";1i."
rpaHcqeHAeHtunoni"-*'u#ioi"' it"n"tor]1+;i;;"'"-"' ono''"oto nosHaHilq; npeBpaueHile

o6rqenqevu,* *""""i"Jn-n",", , 
"""p*""Ji",'ii"'-'t' 

uo"ont]Tl} nportlBopeqtrfi e pav<ax

oAHoil u rofr xu *uv"-n.Jr,g,"u,n,.'|,""' " 
o'";;;;;;;;., KoJluqecTBeHHbIe M BHyrprcucTeMHble

pa3J.lt4qil9; n"p""oo.,l &oi"*,,",","*or |"o"i", n"niolorusHaa^a o6nacru o6lerrheHo.no-

ruLrecKorose'acteuif j i ;J; ; ; ; :Ai is"*" i"JEi i" i t rJr ' t ie 'eert in '1e25's 'v l l ) '
28 Ebensteinw rhe pure^Theory o, ,"ri'i'l*o,hologizing Legalrhought // california Law

neuiew. Tgzi. N 59' P' 617-652'
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IfEItrTE[fM. BBEAEHT{EBr{I4CTOE EH'IE O IIPABE IAHCA KEIIb3EHA

npi{3ar-Aol-teHTa coopMl4poBatlcfl Kpyr <6nil3Kl'4x eMy no Ayxy' l4ccreAoBareretl',

n:,G?ir[ats't,X ero ';;"oil 
""t 'naplr' 

oco6eHHo ueHHo' t{ro npil KenueeHe ne

E3-oFlrft{poBarcq raxoil-To 3aMKHyr"iil rpyr 3HaKoMcrB vnv vepapxy1qecKkl crpyKTy-

Ci{EoBaHHoeAucKycct /oHHoecoo6u-\ecreo.hn, teHHogaacrapei lLUhXyL|eHuKaKels-
s=^ra - AgonuQ fOnrv" ft4"prnu (1890-1970) r'r AnuQpea @epApocc (1890-1980) -

=r i3CIH CyulecTBeHHHil eKnaA B CTpOhTefibcTBO tlt4cToro yLleHnF o npaBe: yqeHileM

3 sryileHqarov ycrpoftcrBe npaBoBoro nopFAKa h yqeHheM o pacqere ou:n6oqHo-

c. i . l l (Mepx-rru) ,yuenreuor i lnoTeThqecKoMXapaKTepeocHoeHof iHopMblhyqeHl4eM
o eAHHcrBe lophAhHecKoro MrlpoBosspeHL4F (Oepapocc)' Ha OopvtlpoBaHile paH-

iiero y{eHhq KensseHa oKa3an BnvilHvte ero Kolflera H Apyr ns SpHo o?iilT:5

top " "q lBe i l p (1879 - .1951 ) ,<o ropu i l 6u tn rnaeo f i 6pHoec ro i lTeopeT i lKo -npaBoBo t l
ruKolbl, 6nfisrofi no Ayxy eeHcxofi tl.tKone'

Hapqay c Meprnetr,t ra OepApoccoM Mbl nphBeAeM 
^c1-1::- 

(He npereHAyff Ha

HcqepnblBalculri l  xapaKrep raKoro cnncra) qneHoB ee195o13ronbl reopLlt4 npaBa

v nvL\, chMnaril3t4pylou{hx eil: IeonnAuc hrturrt (1885-1971), opaHq 3anglep

i j i jrjglre3ej, n";;O ntfeHuxyHu (rago-rszo), Oenr'gc Kav$vanH (18e5-1e4e)'

@prau LUei lep t f  ggT-f  g8f ) ,  tOnr 'ryc Kpa$r (1898-1960) '  Spurr @erernH (1898-

.r9g3),  Anse Hranucxpr"*"n pocc(1gg9-igz'g),  Maprrar Kpasr-@yxc (1902-1994),

lJJapnu SiseHvanH iTgos-rgao),11eo l-p-occ (1903-1990)' PyaonuOAga'rrap Merarn

(1903-1g75),  Iyr,rc Pexacenc CLt, lec ( f  gOS-f bZZ), l -aHc 6nnHrxo66ep ( '1905-1990) '

i tyr"  l t "ra"-ra-Jlarav6pa (1906-1993) r ' r  l -aHc Maftep (1907-2001) '

oxhsneHHurr raAaneroHeBCerAa6ecroHQnur rHut f io6ueHMblcn ' lMt /BpaMKaX
gTof (LrKonbt> saAOKyMeHTupoBaH B MHoroqilCneHHblx TeOpeTuKo-npaBoBblX pa6o-

Tax, KoTopbte ny6nuroealr4cb B ooHOBHOM B Tpex neLlaTHblx opraHax ee ny6nnuHoro

H a y q H o r o A t 4 c K y p c a ' a h M e H H o : 1 ) e c o s p a H H o M n o t a { t t ' l A a r u B e K e n s s e H a s l 9 l 4
r. xypHane, roroputfi BnocneAcrB" ' 'uto'uulcR 'Osterreichische Zeitschrift fur

offentliches Recht,, a raKxe B il3AaBaeMorrr KensseHorra c 1919 no 1934 r' xypHane

*Zeitschrift f0r offentliches Rechto; 2) e cosgaHHoM nph yqacrht4 KensseHa h hg-

.r,aBaBueMcs c 1926 no 1938/1939 rr. xypHane "lnternatio.nale Zeitschrift fur Theo-

r ie des Rechts, (nRevue internat ionale de la theorie du droi t") ;  3) e hsAaeaeMov

KenuseHov c 1922no 1937 r. xypHaJIe *wiener staats- und Rechtswissenschaftliche

Studien".
yxe e paMKax raK HaSbtBaeMoFO Aena o ropt4Ar4qecKoM pa3peueHfifi Ha BCry-

nIeHile e 6par h nocneAoeaeluefr 3a HuM peQoprr,rur KoHcrnryqnoHnoro Cyga

Aecrput t le1929r . 'a raKxeBcBf fShc ' [ 'py rhMLlo6cr -oqrenucrBaMr 'nphBeAut4Mt4
r go6poaonbHoMy orbe3Ay KenuseHa ,"'d"n", e 1930 r., Haqanctl ece 6olee h 6o-

n" "gp" ' " ' ,a . 'H" r f tnpo l leccpaccenHhqt { f leHoBeeHcro f t [UKoJ lb lnoBceMyMl , lpy .
Tev cavurrl 6Hn o6osHaqeH 6Onee unfi MeHee HeLtS6exHstil v pes<t'th KOHeLI il3Ha-

qaI bH OrO <Kpyra eAh HoMbl LuJ]eHH tlKOB) L1 hHTeHCr'l BHoro o6ueHa Hayt.|HblM h t4AeR M tl

Mexp,yqf leHaMusToroKpyra.BcneAcref ie(3aXBaTa)>i lJ lupacuL4peHhgBnacTi lHa.
l-\ l/oHajr-corli larr4cToB h B'HeMaIOil crenenn no npullhHe cBoero rygeilcroro npo-

,cxoxAeHil, r{J.leHbl aeHc<oil r.rKo;lbr AonxHbr 6urnn enanrpupoBarb rs l-epvannn'

Aecrpnn , .qpy.r* ;rpan Esponu' Pequ hAer o raKilx ylleHblx' ra< [-pocc' KayQvaH'

Knr,rHrxoQQep, KpaQl KpaQr-@yxc, Mailep' Melanlt ' Peraceuc Crqec' UJpefrep'

3nrehHr u cpereflf iH, Koropble K roMy BpeMeHh )DK-e yexanu us Eeponu' Eonuruaq

qacTb ,KaKcaMKef luseH,o .6pen"HoBy topoA t4HyeCL t jA ,HoJ . l h tUbMaJ |aFqacTbno-

npexHeMy npoAonxana 3aH'' lMarbcn BonpocaMh reopt/h npaBa' 3a Heroroputvn

poccililcKtrlz EXEToAHtiK TEoPll;4 ilPAtsA {Nn a' zor t ) I ssz



KF{I,trA B }GII4|S' X reO-nETvIIO CO AruI POXtrE]:Ii4-[r'KE|Ib3EHA

,,G(ifl,Hefi!4flMH, C 1940 r. TOnbKo OA[/H Kenb3eH Hec Ha ce6e rpy3 pa3BhTt A V 3a-

j{TJ c,{croro yqeHrfl o npaBe' f loerovy 1940 roa MOXHO CqLlTarb MOMeHTOM OT-

=F- : j {F {eF iL , l ' l r ] hcToFoyqeHhFonpaBeKaKno3hT t4BmcTcKo-npaBoBoroyL |eH i lFoT
-rr5t'ro y{eHhfl o npaBe KaK BeHcKOi tuKojlbl Teopht4 npaBa' Bvecro KotAl--lo^l:;

r.rr{3HpoB?HHOil B aKaAeMtlqecKt4x Kpyrax BeHU r XeHeegt t4ccne'n'oBaTT::i:x

-:}1"lnbl nosBl4jlctl pacceflHHblfi no ecenay Mt/py' no 6onbuoMy cqery BilpryarbHblh

" -i; lfl ["# "o'lffil1l"""; s o il H ut n p e h M v qe cr " " I I o I.1 I ? cn e A o B are n : i ilT:
:a I io l t / |ycaMepuno6pasoealacbceroAHg| .UHf l f lBeHcKaFl lKona,L leHTpKoTopot4
,;r HerojlbKo gy*oun",i lJ; i '4n""ty' l-aHca K"no""nu' 6Hn ocHoeaH B cBq3h c 90-ner-

:;r!.r n6rneev KenuseHa a QOprrne Qe4epanunoro yqpexAenun Pecny6rurh Ae-

3-rput f f .3aAaqei leroro lz lncrhryracrani lcoxpaHeHhet ' l ,pa3Bt/TheKerbSeHOBCKOrO

;;;;;;. 3^;cs pa6oranr hccreAoBarentArBopqecrBa KenuseHa co Bcero cBera'

3, TpofrcreeHHac qe,Ib ql4croro ytleHuq o npaBe

3. 1 . Gar'roeaKoHHocrb npaBa

Bra . | ec ree (Teop t /L lnpaBoBorono3hTy lBL l3Ma>L | l 4cToeyqeHheonpaBehcKano
h HaxoAhtlo opileHT!4p B ToM' ' lro KenugeH HasblBafl (caMo3aKoHHocrbto) npana' Ha-

yKa o npaBe AorxHa 3Harb' t{To npaBo cne!'yer cBohM co6creeHFtglM' lopl' lAht{ecKvlM

3aKoHaM, h yqhTb 3ToMy. |-lpaso Bo3HylKaeT h '4cqe3aeT cornacHo npaBoBb|M Mep-

rau. I-lpaeo saMKHyro n" 
""6" 

, 
"""opu6"peHrHo. 

l1paeo ynpaBnffer cat"to co6oto'

f lpnuennreflbHo Krofi .caN,toeu*onno"r,r,> npaBa, Koropafl crana LleHTpanbHblM Mo-

MeHTOM qhcroro yqeHhq o npaBe' peHb r,4Aer o poAoBOM OTntA!t v npaBa or Bcex

Apyrhx Fanenhil, paBHo KaK t4 o tophAr/qecKoM xapaKrepe npaBa' Bonpoc cocrohr

nor]Tll hcKjl loltr/TeJto*o u tot, , lro6ut npeAcTaBhTU (nosrrreHOe) npaeo KaK CaMO-

cTo ' lTe IbHoe ,AyXoBHoe( rouuee ,HopMaTL lBHoe)eg rnc rso .3Aecu i lMe}oTc f lBB t /Ay
HencTop t4L |ecKhe ,noJ l t 4ThqecKue ,eKoHoMhqecKue ,coq i l anbHb le ,Mopa 'bHdeVn |A
nc[4xt4qecKt4e KaL|ecTBa npaBa - npaBo 3Aecb 6epercn hMeHHo KaK npaBo, t/HblMt4

c ' IoBaMh'nphHrMaeTc' lBoBHt, , lMaHf iecneuhQulecrr }opt4At /qecKoe,"cal4o3aKoH.
Hoe> r/3Mep"nr" , i#"u. tu*r, o6pasov, npaBoBaq HopMa geficreyer KaK cnellt l-

Qr.lec<an, T. e' HopMarhBHaF (cxeMa hcronKoBaHrn' QarrrqecKtlx co6uttuil '  ecex

aKToBqe , . roB"uu " *o ronoBeAeHu t t .Be rov i l npoqBnnercFcoBnaAeHhe-BcMb lc -
necf lL lRHhffno3LlTt4BHocTt , lhHopMaThBHocTt4BpaMKaXnpuHy.D, t ,4TenbHoronop9AKa
(crvr .  n .  4 '3) .  

, ,F, ,  6 ' r^u^ n,  
-A 

roBophr KenuseH, Ht t
TaucavogaKoHHocTb)hnhaBToHoMi lRnpaBa ,oKoTopo t

BKoeMcnyqaeHeAo f lXHacMeu t /BaTbcqc 'aBTapKre f tnpasa 'Ae rapx re f iBcMb |c -
re HeKOero qhcroro npaBa' t'll4crory Koroporo He rpeBoxar Htl KoHTeKCT' HIA BtltAA-

HtilF t/ KoTOpoe a ceoefi acenTrqecKofr HOpvarnBHOCTl',4 BpaulaeToff BOKpyr caMoro

ce6q. B nphHllLlne' Kenb3eHoBcKoe qvlcroe yqeHlle o npaBe He flBrq-e-rc:^t:.:, ' ."t

o <rlt/croM npaBe)' Hao6opor, no3MThBt43M KenuseHa ilMeer peanhcrl4qecKt4Ll xa-

paKTep, nocKonbKy oH Bo3BoAtlT. onpegeneHHste Qarrbl qenoBeqecKoro noBeAe-

HLIF K onpeA"n"nrt,t y"no""t (paeyrri|eercn' He Aeratl 3Tt4 ycnoBilF ocHoBaHL4eM

Annoar roe )ge f r c re ra renbHocT t4ne<oe i l npasoao i lHopMb |hpaccMaTphBaeTHop .
Mb lTaKhMh,KaK!4Mt ,4ou l tQa r ruvecKrcosAa}oTcFpeanbHb |MhJ . l hcAbvu . | - l oe rouy
ocMb lcnhTbHeKyonpaBoBy loHopMyHeBo3MoxHo 'Hey t ] t 4Tb |BaFoKp}DKanU. l t 4Xee
co l - I t 4oKynbTypHb lx14 t /CTop t4Ko-SKoHoMhqec rnxsa r ropoa 'SesTeXco t - l i l a l bHb |X

ssa I rxrroAHl4 Kl4 n PABA {Y&WV'LAVJ- MEDIA'org)
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ycnoBHr ,H3KOTOpb lxoHOBOSHt / lK ' l ohKoropb leoHOnp i l 3BaHopernaMeHThpoBarb '
FpaBo Syger o""npeg;eTHblM B co6creeHHoM CMblcfle sroro cnoBa. AetoFlovuq

nBaBa o6osHaqael ToJlbKO TO, qTo npaBo CaMo oKoHltaTenbHo yTBepxAaeT' KaKilM

c,6p.asou B npaBe geftcreynr hHble, BHenpaBoBble BJ]LltlHtlq' f loeroN',ty no3rThBHoe

t rpaBoecTbconpgxeHHa ' | cco | . l i l a f l bHb lM l4oTHo t l l eHhnMt4c t4cTeMa,aSTaconp9 -
xeHHOCTb onpeAenffeToF tlcKllot{LlTeflbHo CaMfiM no3ilTt/tBHblM npaBoM' B erov

c} lL, lc f ienpaBoMoXeT6utruonucaHoKaKci lcTeMa<caMoperynhpy}oulerocnpery-
.r:rupoBaHhtl> col-lilar bHutx orHoLuen ril'

f locrolu<y npu"o *o*er o6pecru AeilcremrenbHocrb' r ' e' cBoe 
"""' l 'OI::.51

npaBoBoecyUtecTBoBaHhe ,ToJ lbKoBpaMKaxHeKoeronpaBoBoronop ' lAKa ,ToAeu-
cTBhTeIbHOCru Heroil npaeoeoft HOpMbl MOXeT noHuMaTbcq KaK conpFXeHHOCTb

srofr nopvul c npaBoBblM nopffAKoM, KaK yqacrtle sroil Hopt"lu! 
? :-"-"11?.1-"'1":

qepes npaBo eAt4HCTBe. hLleHno noeToMy, GornacHo Kenugeuy, LIeHTpanbHoh 3a-

Aaqei HayKLl o npaBe (paaHo KaK h Bcex Apyrux Hayr) nennerctl <npeAcraBreHile

npe l ] ,MeTaero i l nay ruBKaL |ecTBeeAhHcTBa> .ocHosHag3aAaqaL |ucToFoyqeHh f l
onpaBeKaKaHarh rxqec ro i l c rpyKTypHo ia teopuunos ' l r l 4BHoronpaBa-npoAe-
MoHcTpt4poearu geficreue u o6pa3oBaHile, $yHrqraoHurpoBaHue u o6perenre npa-

B a , h H b l M L l c n o e a N / L l , e A r H c T B o n p a B a B c B ' | 3 l 4 c n p o l { e c c a M t 4 c o 3 i l . q a H f i f l h p a 3 -
pyueHhf l  npaBa'

3.2.  GardosaKoHHocrb HayKH o npaBe

ECnu nprrnFAeTbCF no6nuXe, TO MblCJlb O CaMO3aKOHHOCTh (rOrOpytO MOXHO

TaKXe o6osHaq,aru h KaK caMocTo'|Te'bHy}o paqhoHanbHocTb, l/ KaK caMocTo'l.

renbHyto rorrKy, t/ KaK caMocroerenbHyrrc QyH<uraoHarbHocrbt ' ":9."1:::::^:,1-
caMocTo ' lTe lbHocTb ,T .e .aBToHoMy l }o ,KaKcaMoonpeAe ' l eHhe ,KaKay rono i l e3L l c '
K a K S a M K H y T o c T b H a c e 6 e , K a K c a v o p e Q e p e n r n o c r s ) h r p a e T u e H T p a n b H y t o p o n b
He ToJlbKo .n,nq npaBa KaK npeAMera HayKLl o npaBe' Ho h AJle cavoft eroil Hayrr'

,D,axeecnuKenugeHroBopLlTo(caMo3aKoHHoCTLl>ToJlbKonphMeH' lTeJ]bHoKnpaBy,
H e 3 a T p a r i l B a q n p h e T o M H a y K y o n p a B e , B c e X e K a X e T c ' l ' q T o M o X H o n p o A o n x h T b
!,aHHylo ,lr,1Ht4!O paccyxAeHrfi N, rosoptl o <caMo3aKOHHOCTl'1> ' npuiltr',t ro sropoil

npeTeH3r4rl Ha aBroHOM tAto - Ha 9TOT pa3 co cTopoHbl t lt lCTOrO yqeHI4F O npaee' f1o

orHoueHho K Hen npereH3r4ff Ha aBToHoMr/ro co cropoHbt npaBa 6yAer BblmeAerb

KaKeepasHoBhAHocru .PasyveeTc f l , npeTeH3hL lCocTopoHb lnpaBaHacaMoCTo ' I .
TenbHocTb,aBToHoMt4}oi lcaMocTo' lTenbHylopaquoHanbHocTbHecoBna.D,arcTBco-
AepXaTenbHoMnf laHecaHanorh t {Hb lMhnpeTeH3hnMt4cocTopoHb lHayKhonpaBe .
'o orHouleHilrc K Ht"lM npereH3hl4 co cropoHbl npaBa npe'E'craBflqrcr co6oil npocro

o6opornyro cropoHy nocrynara tlncrorbl'

KeluseH oll,eHilBaer ypoBeHb Hayt{Hocrt4 topilcnpyAeHut4n npexAe Bcero no

A B y M n a p a M e T p a M : n o T o M y , H a C K o J l b K o o H a ( o c o 3 H a e T c B o t o o c o 6 e H H o c r b , T ' e .
ceoeo6pasnecBoeronpeAMera> ,hno roMy 'ge i c reye rnuoHacoo rBe rc rBy lou lMM
o6pasou ,Tevcavu tvHayKaonpaBe ' xo rb14conpFxeHHat l cocBohMnperu 'MeroM-
nost4Tt/BHbtM npaBoM, BCe xe o"t""r"" oinr"*ofi or Hero. B ra'lecree lerr'vHoil

;;;;t ; ;-, * o6pu"o* noH r MaeMoil ropr'r cn pygeH 4il1 craBhrctr no Bo3MoxH ocrt4

(TOL|HOe> rn *o6uerrraBHoe>, cao6ognoe oT qeHHOCTeil onvtcasne KOHThHFeHTH?ro

n p a B a ( T . e ' n p a B a , p a S n h q a o u { e r o c f l B 3 a B h c u l M o c T L l o T B p e M e H h , M e c T a L l y l H b | X
rnanuQnqupylou-tt/x $arropoa), onncaHne npaBa TaKfiM' KaKoBo oHo ecrb' Ho He

npeAnhcblBaHile npaBa TaKUM, KaKhM oHO 'n'onxHo 6utrs'

PocctllicKl4l,l ExEroAiil:' :=crl:'i :IP'ABA i:sn +' zor I 1 | sss
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c a;ux noexqlafi KenuseH OTphqaer He rojtbKo onpaBAaHrle npaBa KaK tlBneHhtl'

Cro. . f , lo l t3peHl , t f ,nepcneKT' lBbl ,MeToAa,KoHTeKcTa,npeAMeTanR3blKaoHTaKXeoT-
Ke3iBaeTCg OTHOGHTb K BBOAI4MOMy hM noHFTLl]O HayKh o npaBe (e ysrovt clr'lutcle)

;{Hb,re, o-rAajl9toulh""" ot eroro o6pa3a HaytlHble A'!4cl-tunnhHbl' HanphMep collt4o-

-ilori4ro npaBa h iopt4rtrLtqecKyo erhKy' '"tob" npaBa ra $ranocoQuo npaea' 'B'nn

HeroocHoBonoJraraourhM,rapaHTf ipy lou- I /MHayLrHocrb3HaqeHneMo6naAaerne
ToJlbKoTo,vTo6bt3aBceBo3MoXHblMt/cOepavuHayqHoroAt/GKypcanpi l3HaBanocb
csoeo6pasre (sa cver hX caMocToqrenuHoil pal\noHanbHocr4 |/| QyHxtlt, loHanu-

H O G T I 4 , K o p o q e , 3 a c q e r t 4 x < c a M O 3 a r o u H o c t r a ' ) ' H O t 4 T O ' q r o 6 u t ' c n e A y F O C O 6 U t t r ' t
rHoceoJlorhqecKtrM ycraHoBKaM' 3rt/ HaytlHHe AilcKypcbl BenLlcb lo;p"ln?YY:'t; j;

pa3AenbHo. nonr*a'*-"" i"*r* o6pasoru nayKa o npaBe o6naAaer (s ocHosHOv e a

cL{eT cneqhsnrr caoero npeAMeTa ra H/l|eroga; rHoceoJlorLt.{ecKoil t4 At4cKypct/BHot,4

caMocToqTenbHocTb tocTpoFoBpaMKaXcBoeroceKTopa3HaHh ' t .CogHo i l cTopo -
Hbl, HayKe o npaBe 3anpeulaeTcF npeTeHAOBaTb Ha ponb loptlAhqecKoro yHt/Bepcy-

MahnoIb3oBaTbcf fSKcTpaleranbHblMt4Ao*u.u-"n"cTBaMt4ceoef iJ IeFhThMHocTh'
acgpyroi_HayKaonpaBeTeMcaMbl l / |SaulL4u- laeTcqoTBTop)<eHr i lunutxHayqHblx
At4cllhnnhH. c roq<tl"s;"-; O''no"oo" HayKt4 Keflb3eHoBcKaq KoHuenqnfl Hano-

il 'r"uut paHHnn Qopvy nyMaHoBcKoil reoput't ct/creM'-

PerueHre onncblBaTb npaBo no 
"o"to*HOCTt4 

Haul6onee TOLIHO h o6uerrheHo

pa3BeHLINBaeTBcenonb|TK, |BbIgaTbBpeMeHHblenof ly lT l4 l |ecKueapryMeHTblBKaqe-
crBe fiorhLrecK'rx; TeM caMbrM oro peureHhe o6Haploxnaaer Aeficrere nonhrtlt lecKilx

Qarropoa B npaBe. Ha npuruepeAoFMbl cyBepeHrrera' nport/B roropofr oH 6opo'n-

cR, KenuseH g"to*"ip'pyer geficrare lrageonoro-Kpt/Tt/rlecKoe 
il B To xe BpeMc

noJ.lr,4TrlrecKoe, nocKonbKy norr4Tr4Ka s!,ecb o6neraercq e npaao) qLlcroro yqeHil9

o n p a B e : n B r o n e q n o M C q e T e , q i l c T o e y q e H h e o n p a B e p a s o 6 n a l a e T n o n b l T K y n p h -
AaTbBl / lA l / lMocTbHeonpoBepxuMoronor ' |qecKo|-oAoKa3aTeIbcTBaToMyl / lcKJl tot . | ' l -
TenbHononhT [qecKoMyapryMeHTy ' -npoThBKoTopo | -oMoXHoBo3paxaTbTaKuMt4
xe nonhrhq""*rrr""p.viJ"niurr. 'no naeuuuleil raepe, 3a cqer srol-o Haule yLle-

H' leeutceo6oxp,aeTnof l t4TL|Ko-npaBoBoepa3BhTheoTcBR3b|Bapul | , lXeFonoXHblX
npeAcTaBneHuil, He onpaBAblBaR Ll He nocrynhpyfl Tor Linh nHoil eapraHT pa3Bh-

rug .BKaL |ecTBeTeopL lL lqhcToey l | eHneonpaBeBcern ,aocTaeTc f l 6espasnn . l nu l v
r npaeoeofi nonhrhKe,,'

B $ranocoQcKo-Hayt{HoM acneKTe noclleAoBarenbH oe pa3fl t/qeHfi e caMo3aKoH -

H o c T h n p a B a i l c a M o 3 a K o H H o c T M H a y K h o n p a B e B e A e T K 3 a B e p u e H h o n p o l l e c c a
gi lsoepeHqViaw|^*"* 'u*gyo6ler tauuHayr. |HblxALlc l . \unni lH(uanpuvep'no ' |14-
TL IK [ / ' pe j l h r i l i l , t 4CKyccTBa ,SKoHoMt4K t4hnpaBa) , ra r rMeXAyhXnpeAMeTav ra (co -
oTBeTcTBeHHo, no'l l ,4Tonorhil, Teofloruh, ocTeThKt,4, oKoHoMt'4qecroil Teopkl'1 h HayK'l

o  nPaee) '

4, Ornraqurenuuutfi SHaK rlucToro yqeHnc o npaBe

t l rcroeyL|eHheonpaBeno3t / | - l t4oHl4pyerce6nKaK(nocJ]e l ] ,oBaTenbHbtf tnpano-

aoil nostarhBt43M). Taroe no3kluhoHhpo"lH''" npohcxoAhr 3a cr' ler roro aut6opa na

ypoBHelopl4At4qecKoroMt lpoBo33peH!4F' roropst f ieroyqeHheEeuaerBnonb3yHop-
MarilBr,4crcKoro no"r-rur"r" (crvr. n. 4.1), araKxe.3a Cqer BblABhxeHuH Ha rHoceo-

rorultecKoM ypoBHe nocTynaTa *utoAono'"qecxoi t lt4cToTbl (cv' n' 4'2) t ' t '  B LITO-

Te ,3acqeTnpeAnoqTeHhqAuHaMrL |ecKoFoB3mqAaHanpaBoBn laHeo6uRcHeH i l q

s+o I rxrro.u,Hl4Kh npABA {w!vw' LAW- MEDIA'org)
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npo l l eccoBo6pa3oBaHrqnpaBa(c r ' r ' n .4 ' 3 ) 'Ecn rac f l oxhTbgT t /TphKpaey ro f l bHb lx
KaMHs BMeGTer TO Mbl nonytlt4M LlerKo BblpaxeHHylo BepcLllo penflTt4Bt/crcroil reo-

p r , r ra  ( cv .  n .4 ' 4 ) '

4. 1 . HoprvrarllBllcrcKlrfi nograrueugM

Ecnuno4nnTbBeL|Hb|eBonpocblnpaBoBeAeHuf lu3aAaTbcFMHorosHat . | f iTe. I |bHb|M
BonpocoMo6ocHoaaHh ' {npaBa ,e rocyqecTBoBaHy |1 , | - L l cyu ]HocT t4 ,oe ronoJ loxe -
Hr4r4 B Milpe u o ero 

"""""od""rra' 
ro o6urqHo orBerbt o6neraorcq e QOptrnyreoperil-

qecroil anbrepHart{eu, e Qopvy P,yanncrvlqecKoro MoAyca nerurtavaurr' 'D'ea runa

ropr,4At/qecKoro MhpoBo33peHL4F Heh3MeHHO nporhBocroqr Apyr Apyry n 6oporcn

p,pyr nporhB Apyra - yqeHhe o ecrecrBeHHoM npaBe u npaaoaoft no3'1TL1Bl'13M' Ecnut

asn rssu rypy | -ancaKenssenaBMr4poBoMMacu t ta6e ,TooHBb |c rynaeTKaKoA l4HL l3
Han6onee FpKr4X npeAcTaBnTenefi np-aeoBoro no3hTklBt43Ma' He e nocneAHtol'C OLle-

pe,Eb MOXHO Orr"r"il, ,io on 
"ul\,| 

o6osHa,laer qhcroe yr{eHile o npaBe KaK <Teopt/}o

npaBoBoro no3uT'lBl43Ma'' f loetotr,ty HeT HrKaKoro coMHeHh'| B ToM, t{To KefibSeHoB-

Crott yveHne MoXHo npeACTaBnFTb KaK pa3HOBt'l iEHoCTb npaBOBoFo n03'lTt/Bil3Ma'

Buecre c reM xapaKTephcrhKa t{hcroro yr{eHt{F o npaBe KaK no3t'4TLlBt/crcKoro

e aurcueil 
"r"n"n* 

,i*ocraror{Ha. oro uan6oree FcHo npoflBnFerctl B ToM Henpa-

BilnbHoM hcroIKOBaHr4h h noHhMaHukl, KOTOpoe Bcrperilno t{t/croe yqeHne o npaBe

BKaqecTBe(TeophhnpaBoBo tonoshThB l43Ma, 'MoxgoHaSBaTbxo rq6s tTphcaMb |X
noKa3areflbHblx nprMepa noxHoro LlcronKoBaHhn' TaK, yqeHre KensseFta KaK pa3-

HoBt4AHoGTbnpaBoBol-ono3hTt4BLl3ManoHhMa'ocbBKaqeCTBeIeraf ihcrcro i l reo-
pw Bnacrtl, Koropaq craBfiT Bnacrb Ha'[' Mopanbo' 3ro yLleHhe raKxe noHhMarocb

KaK flOrl4cThqecKafi h npfft lyqagctl oT peanbHocTt4 pa3HOBt'lAHOCru Qoptuanu3Ma'

roroputil p".oyurpy", npuu6 r'ero Soprvre h 3a cqer eroro pa6oraer hcKjllollilrerb-

HoccoAepxaTe lbHonycTb lM ' | cTepeoThnauu ' t l uc roeyqeHheBocnphH l , lMa f l ocb
urar /asfbutnot least(anrn 'nocneAHee'HoHenosHl t l lM?:r t4) 'nocne'n 'oearerbHo
npoAyMaHHaq KoHCrpyKTl4BHatl FcphcnpyAeHU'hff noHFTmfr' rotopaR noHhMaer npo-

qeccb|npaeoo6pa3oBaHhgKaKMeToAbtFlot tT l4nonHocTb}ot4HAyKTt/BHoroKoHcTpyK.
TL1Bt/sMa,KaKJ]or i lKo.AeAyKT' lBHy0onepal l i l }ounoerofrnpi lq '4HeoTpb|BaeTnpaBo
KaK qacrb qapcrBa *,"'"i i  u*eh u 'n"Lou ot npaBa rar Qarta' ra< roHrpetHoil

collr, lononhrrqecxoft <pearbHocTtl>' - r^^n^TaanorL \/qeHLlq r{c-

,[,axe npurHr*ur'uol"rranrae neo6xoAhMOCTb ilHOrp,a npeACTaBnFTb yqeHhtl Llu

pe3cxeMaTu t {Hoe , * " *u ,noe rso6paxeHhenyTeMnpoBe .4eHr f l npocTb |Xnapan -
nerefr, cneAyer np,a*"io, qro a o6ot' lx o6osHaqeHHblx Bblue HanpaBfieHhflX - KaK

BecTecTBeHHo-npaBoBoM,TaKuBno3' lTt4Bt4cTcKoM_t/MercTcFBecbMapa3l '11|Hb|e
TeopLlt/, KOTOpble cTonb He noxoxt/ Apyr Ha Apyra' qTo Ta ' nt/| AHafr Teophfl B Op'HoM

acneKTe npeAcTaeT KaK no3llThBhcTcKatl ' a B ApyroM - KaK ecTecTBeHHO-npaBo-

ean . |1p t , t , t t , tHaBToM, t {ToAoHacTonu le roBpeMeHhecTecTBeHHo.npaBoBoey l l eHne
n n p a e o e o f t n o 3 h T t 4 B h 3 M c o c y u l e c T B o B a n h H e K a K c T p o r o 6 n n a p n a n h n o s T o M y
npoTl4BopeqhBaRnapanoHRrni l ,KoTopaf lAonycKaeTTonbKoanbTepHaThsyeut6opa
Mex.o,y A v ae-A' Cropee, oTh ABa yqeHuq o npaBe MoxHo npeAcraBhrb KaK ABa

croffulvlx peAoM opf;npvtot bno*i BonpocoB o cyu-\Hocrt4 npaBa' .ALIH t13 Koro-

pbtx huler orBer qepe3 orHoueHhe MexAy npaBoM h MoparbNC' a gpyroil - qepe3

oTHOIUeHile MexAy cyulhM tl AoJlXHblM'

To l r roXoqeTnoH" r "M t /poBo33peHHeKe .nuseHa 'AoJ . lXeH3aAaTbcRBonpocoM
o6 oco6urx ornhqhrenbHblx nphSHaKax KeJrb3eHOBCKOI-O npatsoBoro n03LlTt4Bl/3Ma'

-!'ac.;';1c{,i'1 ='.=f,:-.,'-.=::'1'1 IPA3A(Nr+' zortl I s+l
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EclN eoo6pashrb,  t r ro c  o.EHof i  cropoHur cror4T ecrecrBeHHo-npaBoBoe yL{eHue,
KOTOpOe, B KOHeqHOM CLteTe, CBqSbtBaeT AeiCTBilTenbHOCTb h nOSTOMy CyUIeCTBO-
BaH he n paBa c MoparbHbrMh rpe6o BaHhAMtA ( vopal uHo-pefl Hruo3H brM r,4 UeHHo-
crnMr4 nrn 6oxecrBeHHbrM nopffAKoM, pa3yMoM vnlt npl poqofr), a c gpyroi cro-
poHbr eMy npoTl4BocTor/T no3hTt4BhcTcKoe yqeHue o npaBe,  KoTopoe npLiSHaeT
B KaL{ecrBe npaBa ro, lro eMnfip!4qecKh ocn3aeMo u sepuQr,rr-p4pyeMo, To r.tr4croe
yqeHhe o npaBe Moxer 6utru nprurcneHo KaK K o.qHoMy, TaK h K ApyroMy HanpaB-
JleHrto. f ' lpr rarov LUt4poKoM npoqreHL414 aflbrepHarilBbr MexAy locHarypanH3MoM
Vt 1O3?TVBV3MOM t{l4CTOe ylleHhe O npaBe He nOnaAaeT Hh B OAI4H, Hn e 4pyrOil
Jrarepb r1 pacnojraraeTcg rAe-To nocepeAr{He MexAy srAMV AByMF norlocaMr4,
KeruseH Hanagaer na o6e orm nosu,r-Ir,111, BgffTble B hx oAHocropoHHocrt4, c reM
r l ro6bt ,  B KoHeqHoM cqere,  o6paeoaars hs AByx AaHHbtx noAxo.qoB KaqecrBeHHo
HOBytO nOSLlL{14}O - <nOCtteAOBaTeIbHbti noSL1Tt4Bl43M)>, VlntA HOpMaThBl4CrCKtAil
n oshTt4 Bt4 3M. .l,aH n an n o3L1 LlLl f l Bapbh pyeT ocH o B H bl e ojl eM eHTbr AByx TpaAh Llrl oH -

Hblx noAXo!,oB - noroxeHrq hccHarypanhcrcKoro h ocno3r'tTt4BrlcTcKoFo yueHri
o npaBe - f i cocraBrfler v3 Hux HoBoe caoeo6pasHoe eAhHcrBo. tlr4croe y,te-
Hhe o npaBe crpeMnrcn K ToMy, r {To6br 6srrs Hopvarf iBrsMoM, Ho 6es }D(oAa (KaK
B ecTecTBeHHo-npbaoeoM noAxo.0,e)  e o6racTb npaBoBoro Mopajr r43Ma: B ro xe
BpeMF ero yqeHhe xoqer ooTarbcn nosurLlBr43MoM, Ho 6es yxo4a (<ax ero npor ic-
xo.qrr B coqt4ororhltecKoM unv ncvxonoriluecKoM, gMnfiprcrcKoM Hfl14 Qarrolo-
rh l recKoM nosLrrr4BrsMe) e o6nacrb npaBoBoro HarypanH3Ma. Kopove,  poAoBoe
oTrtltrhe qucToro yqeHrfl o npaBe cocTaBlfieT To, r{To oHo ffBugeTcff coeAHHeHheM
HopMar i lBt4eva 6es (npaeoaoro)  voparusva h nosr . r r r rBr /sva 6es (npaeoeoro)  Ha-
Typanu3Ma.

Te nornpHure Kareropfir4 AonxHoro h cyulero, Koropble Anfi Ken$eHa hMeor
ocHoBononaraoulee 3HaqeHrle, Koropbre He BbtBoAt4Mbt Apyr h3 Apyra h Apyr K Apy-
ry He cBoAt4Mbi, MoTyr saHhMarb pa3Hbre MecTa B paKypce npoThBonocraBreHhq
HopMarHBr.43Ma 14 no3u,tl4Bh3Ma, Eclr,r Hopnaa r Sarr nportlBocroFT Apyr Apyry, To
Qopva Qarroe cyu-r,ero AonxHa 6urrs nogvr,rHeHa rfiHrBficl, l lrecKoMy cogepxaHho,
r .  e .  oco6ofr  Qopve cyulecrBoBaHhe HopMbr AorxHoro.  Ocraeaccu no4 o6oroq<oi l
pa3AeneHhfl MexAy (nosrrrenurv) npasov kr Mopalib!3, npaBo Bce xe HlDKgaercfi
a pe$epenre fie o6racrn cyu-{ero, a fiMeHHo s QarrrvecKh npeAnficaHHbrx o6pas-
qax ireroBeqecKoro noBeAeHHf;, nopoxgaloulero HopMbr. B erov cMbtcre peanbHoe
cyulee Moxer 6urru onrcaHo KaK forum erternum (lar. eHeunr,rfr Qopyv, Qopvanu-
nsti npoqecc) npasa, a Moparb - KaK qr,rcroe vnh vqeanhHoe AojrxeHcrBoBaHrle,
rcaxforum internum (,nar. enyrpeHuril Oopyv, cy4 coBecna) npaea.

[4s coenageHnff HopMarfiBh3Ma t no3vr,ABtASMa B paMKax rlhcroro yqeHfiff o npa-
Be craHoBt4Tcff noHqrHbrM, notreMy KensseH - y6ex4ennurft npreepxeHell no3r-
Tt4Bl43Ma - f lBrnercff orKpbrrbrM BpaFoM rerarhsMa, B panarax noc;reAHero HIDKHo
orBerhrb Ha Bonpocbr o gefrcrsurellbHocn4 npaBa ("flo.leruy npeAnhcaHile Aon-
xeHcrBoBaHnn gefrcrsyer KaK npaBoBan Hopr'aa?o) r,r o co6lrrcgeHhh npaBa ("Karrv
npHKa3aM ff AoJrxeH nogqhHLtrbcfl KaK npaBoBbtM HopMau?u). Kar reoprlff npaea
ie repr ' r rnof ion u KeruseHa -  HayKa o npaae),  r {Hcroe yqeHf ie o npaBe He hMeer
<c:r{i leTeHl!14v1 M9 OTBeTa Ha BOnpOC KaCaTeIbHO npul{LrHbr CO6n|oAeHMg npaBa -

:xo o6rqerger ce6c Hecnoco6HsrM orBeqarb Ha eror Bonooc h orcbrraer K v1trt/1-
3; :  r \ farbHo" (npaaoeoi l )  Mopaf l  r .
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4. 2. Flocrynar MerogorroruqecKofi qucrorrr

Ecln nonacrb nog Bn AHVa trplrbrKoB, Koropbre o.[,HoBpeMeHHo 14 arpeccklBHbr,
h cxeMaruqHbr, To norrBr4Tcq co6nagH ganBlrrb: nBeAs BceM ilGBecrHo, trro noKa-
garelibHbtM npiloHaKoM r{r4croro yleHrfi o npaBe rrBrnercn rpe6oeanue qrcrorsr!r.

KeruseH HeycraHHo noBTopflJr, Bo3paxaq nporl,rB Hactoilvr,{eo BbrABhraeMbrx nox-
Hbtx hcronKoeaHhil ero yLteHuR, r{To nplrMeHureflbHo K r.tt{crore peqb, pagyMeercq,
He h4er o npeAMere HayKH o npaBe - o no3ytruBHoM npaBe. i locleAuee AonxHo
6utru onucaHo B cBoeM KoHThHTeHTHoM ]ocnogurn4Br/crcKoM acneKTe xax o6pae,
co3AaBaeMuti ronrperHbrMH nlo.qbMLl B KoHKpeTHbtx coqhajrbHbrx h nonvTnlecKrlx,
SKOHOMT/qeCKVX tA KynbrypHbrx konrercrax. Tpe60eaHre qhcToTbr npeAbqBnflercF
K HayKe o npaBe rar raroeofi. lzlveHHo HayKa o npaBe - a He caMo npaBo! - 4olx-
Ha 6utru ceo6ogna KaK or Beu-lecrBeHHocn4, T. e. or noflLtrt4qecKuxenunawil, TaK 14 or
qyr<epoAHbtx AVtC\t/1nnUH, T. e. enVnnuil COqhOIOTl4t{eCKilX t nu 3-tVqeCKUx.

OcHosHaR gagaqa KenuseHa cocrohr B ToM, qro6ur c$opvynnpoBarb aHThMera-
Qr,rsulecryo, LlAeororo-Kpr/l.4qecKyho Ll cKenrfirlecKr-paquoHaflbHyro lophcnpy4eH-
l14ro, Koropafl yAoBnerBopn;ra 6u cospeueHHbrM rpe6oaaHrnM, npeAbffBnffeMbrM
K HayqHoMy gHaHillo. KeruseH npilraraer ycvnvi+ K ToMy, qro6ur rcpucnpyAeHqilff or-
Berfina na (npnvoil) eonpoc: Karcle ycnoBlle Heo6xoArvbr .qnn eosN4oxHofr KoHl-r,en-
ryanv3aLpttA h onepallnoHarru3atyt HayKLi o npaBe KaK opheHTr4poeaHHoft Ha (npaso-
eute) Hopvur r,1 B eroM cMbrcre HopMarilBHo-nayrHoil Er cL1/nnv+u? Arn KersseF{a
HayLrHocTb npoFBtrqeTcq B ToM, rlTo <no3HaHile ocTaeTcfi B npoBe!,eHHbtx ]/ lM caML,rM
rpaHhLlax npeAMera h MeroAa>, H rapaHTllpyercn on4M.2e floerovy HayqHocrb He 03-
Hal{aer roro, qro peqb uger (xar ero MoxHo 6srno 6sr npeAnonoxhrb, cyAn no pa3-
rpaHhq!4TenuHoil QyHrqhu (npeAMera H MeroAa)) o HeKoefr ognoil, BceoxBarbrBaro-
u1eft (yHuaepcaruHofi) HayvHoft Ar4cLlLlnnhHe. HayvHocrb - oro npeuMyul,ecrBeHHo
a6crparrHoe (n noerovy cnoco6Hoe 6urru 3anoflHeHHbrM KoHKperHuv uareprarov)
ceofrcreo HayrHofr Ancl.v,nnnHbr, K Koropofi npnveHrv (ecnu roeoprrb o BBeAeHHbrx
KeI sseHottt napHbtx npaBoBbtx noHRrrnx) Tonoc <caMo3aKoH HocTt/ >,

OgHaro Lrro xe o6yc.noanueaer oro cooeo6paene, sry oco6eHnocrb HayKL,r
o npaee? Oreer Moxer 6urrs nailgeH B ToM r.4cxoAHoM nyHKTe, fis Koroporo Kels-
seH pa3BllBar ocHoBHbre nofloxeHmq caoeft FHoceororhr. .[aHHuril ucxo4usril
nynrr KenuseH 3ahMcrBoBalr y HeoKaHTr4aHcrBa, oco6euHo y naap6yprcrofi Luronsr:
<KOHCT[4TyL1pOBaTb) npeAMeT HeXOei Hay,lnofr Ahcllf innilHbl Llepe3 ee MeTo.[,bl 03-
HaqaeT He qTo HHoe, KaK cTporyrc 3aBilct/MocTb Toro, qTo npfi3HaeTcg B KaqecTBe
npeAMeTa, oT Toro, c noMou{bri3 qero 3To HeqTo npusHaeTcg B KaqecTBe npeAMe-
Ta. "E.[,t4HcrBo npeAMera KaK rHoceoron4qecxuft nocryrar> rapaHTL4pyercq qepe3

ToxAecrBo (voxno raoKe cKasarb - qepe3 HeucKaxeHHylo r.thcrory) verogu,re-
cKHX npneMos.  l -epnaaH Koreu (1842-1918),  r laea vap6yprcro i l  uxo.nur  HeoKaH-
ThaHcrBa, roBophn o (Merope ,l!4crorbto,30 r KelsgeH co cBot4M nocryfiaroM (rltr-

crorbr Mero,Ea) nphcoeArHflerc;l r erofr nporpaMMe.3l t lucrola osHaqaer He qro

2e Kelsen H. Das Problem der Souverdnitdt und die Theorie des Volkerrechts. Beitrag zu
einer reinen Rechtslehre. S. Vll.

{ Cohen H. Ethik der reinen Willens // Cohen H. System der Philosophie. Berlin, 1904.
2 Teii. S. 89-92, 135-136, 147.

3t O cgoev <TBopqecrBe, opueHTilpoBaHHoM Ha Mbtctb o Merop,ororuqecroil.tr4crore>
Ke;r'oaeu roBopr4l HanphMep,3gecb: Kelsen H. Allgemeine Staatslehre. S. Vll.
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HHOe, KaK MeTOAOnOrkIqeCKylO nOCneAOBaTeIbHOCTb, nphHuMaloulylo Bo BHt4MaHhe
<caMoSaKoFlHocTbD npeAMeTa; nooToMy qucToTa MoxeT BbtcrynaTb B KaqecrBe cil-
HoHfiMa HayqHocTH. O6osHa,laq qhcToe yqeHhe o npaBe KaK (nocreAoBaTenbHbrfr
npaBoBofr noghTllBhgM", KeIb3eH HarngAHo F,eMOHcTpr,lpyeT cBHgb r{hcToTbt t,,| no-
cjlep,oBaTeflbHocTt4. Teu canaurv qt4cToe yqeHhe o npaBe BbrgBHraeT npeTeH3uo Ha
To, t{To6br 6urs HayrHo npopa6oTaHHblM il nocfleAoBaTeflbHbtM HayqHbtM yqeHileM
o npaBe. ComacHo ycraHoBneHHoMy 3Tr,4M yqeHueM Macura6y oHo rr,l irb HacroJrbKo
06ocHoBaHo, HacKoJIbKo eMyy!,aercff yAoBnerBophrbrpe6oBaH14nM (co6crseHHurx)
saKoHoB HayKLl  (o npaee).

C eroi ToqKh 3peHhF craHoBr/Tcff noHFTHblM, noqeMy KenugeFt cr{r,lTar aHThHayq-
HblM Tor Bcenpuro.qHurfi verogurecxuil cl4HKperilsM (e coepeveHHoi repvuHono-
Trli l  TOBOpFT O (MeTOAOIOTI,4HeCKOM nnopanr4SMe>> AnV <hHTerpaThanOV verO4e>),
roroputil norD,pa3yMeBaeT oAHoBpeMeHHoe Ltcnorb3oBaHhe h cMeueHile pagrhLrHbrx
MeTo4,oa.32 O6ehHeuhn B MeroAoflorrLtecKoM cr4HKpeTh3Me, HanpLlMep, 3acn!DKti1-
Baerror, Kro cBn3brBaer HopMarilBHo-HayqHoe nosHaHhe, L{eHTparbHoI rareroplreil
KOTOpOIO 9B' lFeTCF BMeHeHi le,  C nphqrHHO-cneAcTBeHHbtM no3HaHueM, I leHTpaIb-
Hofi rareropuefi roroporo FBfiqercn KaysanbHocru. PaeFrurrv o6pa3oM B TaKoM chH-
Kperil3Me noannen tot, KTo BoBneKaer B KoHTeKcr npaeoeoft AorMbr oKoHoMhKo-no-
It4TLlqeCKhe, Cotlr4OIOrO-3MnilpilqecKhe, ecTecTBeHHoHayqHbte apryMenrsr, Ir,160
Tor, KTo r/3roHner h3 nosmrr/BHoro npaBa reoperLlKo-npaBoBbte npegnoxeHrs. Bo
BCeX OT[/X CfiyLlaqx He TOJTbKO He yquTbrBaeTc9 (caMo3aKoHHocTb> cooTBeTcTBy-
oulei AvlcL\vlnnv{br, Ho 14 Hapyuatorc' caMvr HayqHbte gaKoHbt. 3alacryro uccre-
AoBarelrb 6eccosHarerbHo r,4 HenpegHaMepeHHo nepecKaKuBaer or oAHoi eeu-u,l
r Epyroil H nbrTaeTcq coBMecTr4Tb HecoBMecTLlruoe. l locronbKy B onhcaHHoM Bbrue
cMbtcre npeAMer uayvuofi .[,LlcqhnnuHbr (KoHcl4TyLipyercn) riepeg hcnonusyeMbrfi
MeTOA, TO OAHOBpeMeHHOe fiCnO.r|b3OBaHhe pa3nfi!|Hbrx MeToAoB Ang oAr4HaKoBoro
o6paulennn c pa3ni lqHbtMi l  npeAMeraMh, B KoHeqHoM cqere,  o3Halraer  cMeueHhe
pasHopoAHbrx eeu1efr i l  BonpocoB.

Tarrv o6pasov, Hacro HenpaBr4nbHo r4cro;rKoBsreaeulnilcs nocrynar qficrorbl
HhKaK He noBfiHeH B SCTeTil3t4pyrOU{eM, CTepnnbHOM, t4HTeJlneKTyaIilCTCKOM, He-
AareKoM crpeMfieHhu o6uncHqrb nBreHilF Ltepe3 ilx creAcrBrn. Cropee, B Kerbge-
HoBcKoM npoeKre npoFBnnercff BepHocrb ru{areflbHoMy noficKy cyrra eeu4efi - KaK
cy[_r,HocTr,r npaBar TaK il cyulHocTLt HayKLt o npaBe.

4.3. , { ,unauuqecKac KoHqenq,ug npaBa
lzlrarc, ynper B aApec Ltrcroro yqeHnfl o npaBe B ToM, r{To oHo pe4yqfipyer npa-

Bo K ero 6eccogepxareruHoi l ,  " . {Hcrof i ,  Qopve,  oKa3btBaeTcq Heo6ocuoBaHHbtM.
KeruseH BecbMa yAaqHo peuaer rccnegoBarb caMosaKoHHocrb (QyHrrlr,roHrapoBa-
nrn) npaea He croJtbKo B eFo crarilKe, B ero co4epxaHhn, cKoIbKo B eFo AhHaMilKe,
a hMeHHo e ero $opvax h crpyKrypax - e Qopvax npaBorBopr{ecrBa fi B crpyKry-
pax npaBonpuMeHeHhfl. "Mur xapaKTepu3yeM npaBo He cToIbKo KaK Llelb, cKolrbKo
<ar oCO6oe cpeAcTBo>, a TOqHee, (KaK cotl!4anbHyto TexHHKy nopH.u,Ka npuH!ry<.qe-
nus". Ecnu Keruseu pacclDKAaer o LlerbHocrh t4 Henpol4BopeqhBocru npaBoBoro

32 O "gocroilHoM ocyXAeHHfl MeroAonoruqecKoM cHHKperu3Me..... o HeAonycn4MoM cfir/-
nHI4t4 HopMarueHoil 14 gKcnnuKan4BHofi nepcnerruB' cM.: Kelsen H. Uber Grenzen zwischen
jurist ischen und soziologischer Methode. Tubingen. 

.1911. 
S. 18.
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nopflAKa, OH hMeer B Bt/Ay He MarepharbHoe, a @opt*' laluHo-npolleAypHoe eAhH-

crBo 14 Henport4Bopet{hBocTb npaBa.
rlr,rctOe yqeHhe O npaBe yrBepxAaeT cBoto no3HllHto, npeoEoneBaq ysocTb Tpa-

.[,r4l{itoHHoro noHilMaHfiR npaBa u i lcTo!]Ht/{KoB npaBa B nonb3y HOBOT-O noHhMaHntl

npoqeccoB co3AaHt4R npaBa u eFo aKTyaIV3awv' no3Bojlgtl TeM caMblM no-HoBOMy

BsrntlHyrb Ha npaBo. Llncroe yqeHhe o npaBe orBepraer AoMllHt4pyrou{ee crarhKo-

MarephanbHoe h nponaraHAhpyer AhHaMhKo-npo4eAypHoe noHhMaHhe npaBa'

EclN nepeurfi eapuaHr noHhMaHhfi npaBa cBoAhT npaBoTBopqecrBo K COs.['aHu]o

npaBa qepes (Qoprr,ranunoe r MaTepnansHOe) saKoHoAareIbCTBo n o6naplo<usaer

TeHAeHL$,lrO K OTOXAeoTBIeHLIIO npaBa h saKoHa, K AeAyKTt',4BhSMy B paMKax npaBo-

np6MeHeHfin, rO aropOi a CXOAUT h3 AByX LleHTpanbHblx, peBOJltOLl' lOHHblX B CMblcIe

npaBonoHuMaHhtl ycraHoBOK.

cornacHo nepaofi ycTaHoBKe yqeHhe o6 NcroqHNKaX npaBa npeoAoleBaeT xa-

palfiepHyto AnF KracchqecKoro yLleHrn coAepxarenbHyo atlbrepHarnBy Mex!'y

npaBoTBop t ]ecTBoMhnpaBonphMeHeHi leM,nocKonbKynpaBoBb lMt / lHopMaMhqBn f f .
rorcq He roj. lbKo KoHcTr4TyLlLln (xoncrnryquoHHutfr saroH), (napnarraeHrcrfifr) saroH,

nocTaHoBneHiAA Vnt ycTaBbl. Hapngy c o6ulurrrru r a6crparrHblMt/ HOpMaMN B yqe-

sre o6 rCTotlHt4KaX npaBa BBOARTcF TaKXe KoHKpeTHo-nHAt BtAAyaIbHble npaBoBble

HOpMbt, TaKile KaK ynpaBneHqecKile arrut, cyge6Hble pelxeHI fl, aEMtAHtACTparfiBHble

HtH rpaxAaHcKhe AoroBopbl. otn rcroquuKl4 tlBtlFloTcfl nonHoLleHHblMh cocTaBHbl-

M r| rt acTH M Ll n poqecco B Ko H KpeTm3a L\tAtA tA vtH&tABhAyan il 3aL{h u n paBa'

B ropanycTaHoBKanpuBHoc l4TByqeHheoHaXoXAeH i l i l npaBaoco3HaHheToro ,
r{To ycraHoBneHile AeficrBr/TenbHocrl4 HOpMbr He AOnxHo noHhMarbctt KaK npe-

LIMyU- lecTBeHHo.[ ,eAyKThBHo-MaTepi la ' |bHoeoTHo| ' i leHhenocoAepxaTenbHoMyco-
ilacoBaHhl6 HilXecToRulLlX npaBoBblx HopM C BblL1ecToqulhMtl' Hoptura geilCrayer

He rojlbKo no npnLlrHe roro, r{To ee coAepxaHHe HaxoAl4TCF B COOTBercrBt4Ll c co-

AepxaHHeM Bblulecrotluleil HopMbl; sa nopvoft orphllaercq lopl4Al4qecKaq Aeil-

cTBilTeIbHOCTb He ToJlbKo no nphqnHe npoTl4Bopeqhg ee coAepxaHutl coAepxaHhlo

BblUeCTOsUleil nopVut. ,n,eftCrarrenbHOCTb AOIXHa nOHhMaTbCtl npex4e BCerO KaK

crpyKTypHo-Qoptuanunoe orHoueure. 3ro orHoueHhe MOXHo OnUCarb KaK Bsah-

MocBq3b npoqeccoB co3AaHhfl (nperpauleHran) npaea B paMKax cryneHqarofr crpyr-

rypblnpaBoBoronopf lAra.hnutvncf loBaMr,nopl"nagef icrByerrorAai lToJlbKororAa'
KorAaoHarHTerpf ipoBaHaBnpeAnHcaHHblen03klTt , lBHblMnpaBoMnpol leccb|cosAa-
HhF(npeKpau lennn )npaBa ;egpy ro f rTepMi lHono rhheToo3Haqae lqTooHanpuHaA-
rexfiT npaBoBoMy nopqAKy' 3Aecu HIDKHo nogqepKHyfb, qro AaHHble Bo33peHilt l He

Moryr 6urtu asreegeHbt ToflbKO t/s KoHqenl{hfi cryneHefr npaea, c noMoulb}o roropoil

o6ocHoBbtBaeTcF Hepapxhn HopM. Pevs .I-yr, cKopee, hAeT O B3aLlMOCBtlSlA l BSav-

vogeicrenh TeophH cryneHeft npaBa c reopraeft pacrleTa ou.lt/6oK, HaseaHHOfi rar

ee ocHoBaT"ngM AAons$or,a CIrrraycoM MepKIeM, _ l/MeHHo 3Tfi ABe Teoph'l Be!'yT

K a.B,eKBaTHOMy noHHMaHHi'O CIOXHOfi .qnHanar rh no3hTLl BH OrO npaaa.33

i l " " " "*y- . " " ' I , r9HcoEepxaHH' l<<pacqetao^u:u6orocu' , 'Merk lA.J 'A| |gemeines
Verwaltungsrecrrt. wen;'g*rrin, Tsiz. s. 197 usw. - cavo onpegereHtle pacLlera oulu6or

";fi; "uir, "" 
c. lgt eroro H3gaHile. l-log pacverov oulu6or Mepuu noH'4Maer peaKULlto

no3xrvlBHoro npaBa Ha ouu6rol npaeoreopqecrBa, r' e' Ha nport4BonpaBHble tplll-":-"I19.3::''

;;;p;;"$ s 44 A.qMHFtltcrparMBHo-npoqeccyanbHoro Ko*4eKca weHhe o pacqere ouLlooK

Hail6oree .{et*o g""J;;p-;;;;t, ;" 
"ilrOna 

n[, Hs,qaHHh arqMhHl4crparttBHoro aKra (a rlxe

npil pegeHHh Bonpoga O 1lpoTnggnpaeHqg.ry) He tsCerp,a u He O6gearelbH9 CBr4AeTenbCTByloT
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B Ceere AhHaMhqecKgro nOHuMaHhs npaBa nolylanT O6oCHoeaHhe HSKOTOpHe

TpaAHLtHoHHble h nlO6hMHe lopt4cTaMh npheMbl npaBOBOil AO;MH' HasoeeM rons-

KO .E,Ba Hah6onee ngKa3aTenbHblx npfiMepa: npeACTaBIeHile O TOM, t{TO B npaBe
,Atl,; B 3aKOHe CyU-teCTBytOT np96enbl, a TaKXe npe46TaBneHhe O TOM, tlTO CBO6O-

Ea ycMoTpeH4fl (B cMbtc;1e npaBoMot{Nfl Ha npaBoTBopqecTBo 6es noIHoUeHHOro

tsHetrjHeFo BMeuarelbcTBa) - He npaBhjlo 6es ficKn]oqeHViA, a, Hao6opol peAKoe,

Tpe6yoqee cn eqhanbHoro o6ocH oBaH htl hcKJllolleH ile.
p,rHavuro-npoLleAypHaF nepcneKrilBa pacKpblBaercn KaK npHHyAt/TeJIbHoe

cj.leAcTBhe noHhMaHhR A npv11lzn (CaMO3aKOHHOCT'ID no3ttTtlBHOrO npaBa KaK aB-

roHoMHoro (Ho He aBrapKLlqHorol) caMopeQepeHrnoro oeHoMeHa, Koropblfi pery-

nhpyeT npoqeccbl cBoero co3gaHufi h npeKpauleHus. oAHaKO TaKOTO nOHrMaHile

rpyAHo Ao6Mrbce 6es AocrfixeHile coopMynhpoBaHHofr Kenb3eHoM L{enil - no

BogMoxHoclv Havfonee o6beKTytBHoro h LterKoro onnca+tt+ npaBa, hHatle roBopff'

onncaHhq npaBa TaKhM, KaKOBO OHO eCTb.

4.4. tOpu auqecKas reoptl g orHocurenbHoGTl4
ECnn nOnutraTb69 <paCnO3HaTb qhCTOe yqeHhe O npaBe nO eFO nIOAaM>' TO B nep-

ByrO oLtepeAb 6pogaeicff B masa <BcepaspyL1algulee>' f iAeo11oro-Kpt/TtlqecKoe' aH-

TLlOCCeHLlmaflhcTGKoe, aHaflLlTl4qeGKh-AeAyKThBHOe AeilCTBne gTOrO yqeHfiq Ha KOH-

uenll i lh i l  cxeMbt Tpa.qilLlrloHHofi npaBoBofi AorMaThKh. B qpKoM cBeTe (Llt4cToro>

CTpyKTypHOrO aHanfl3a nO3LlTtlBHOrO npaBa KIacohqeCKaH AOrMaTfiKa OKa3blBaeTCfl

paSBeH,.{aHFtOfi KaK NAeOnOrilLleCKafl XhMepa, ;thglb KaXyUlaFCfl CyU-leCTBeHHOh plrfr

npaBa v MA opt eHTaLlLlLl topt4cToB'
TO, qrO paHbge nOHuMaJIOCb 1,1 BocnphHl /Mangcb KaK HeugMeHHble '  3aAaH-

Hbf  e nosLlTrBHoMy npaBy unv,  no MeHbluei l  Mepe,  KaK BHyrpeHHe eMy npl4cyu]he

,4 B 3TOM CMbtCJle anpmopHble h a6COnloTHble 6a3oBble npaBoBble nOHFTht l '  B CBe-

Te qhcToro yqeHhn o npaBe MOXeT nCTOJlKOBbrBaTbcF h nphMeHffTbotl npocTo KaK

coAepxaTelbHble npaBoBble noHf lTt4s,  KaK SaBhcr lMble oT npaBoBoro nopqAKa

oTHOCfiTef lbHble noHffT l , l t l ;  hHblMt4 c j loBaMh, KaK TaKUe noHFThF, KOHKpeTHOe CO-

!,epXaHile KOT6pbtx 3aBfict4T or AaHHOil KOHOhrypal{hu nepeMeHtlt/BOro no3L1Tt4B-

HOrO npaBa. 3AeCu pa3BeHqhBalOTCfl TaKile KnOLleBble KOHqenTbl h CXeMbl' KaK

AeilcrBuTenbHocrb npaBa, npaBocy6beKTHOCTb N npaBocnoco6HocTb, rocyAap-

CTBeHHbti CyBepeHhTeT h He B nOCneAH1916 OLlepe.6,b MHOrOqilCfleHHble npoTl'1BO-

nocraBneHilF, hrpaloulhe crpyKTyphpyloulylo ponb B npaBoBblx Hayt{Hblx Al4cl-lh-

nIhHaX. PeqS r.ner O Ayanl43Me qaCTHOTO il ny6nfiqH6ro npaBa, O6beKTHBHOTO

u cy6beKThBHOI-O npaBa, BHyfphrocyAapcTBeHHOrO il MexAyHapo.qHoro npaBa v"

HaKoHeq ,Ayan '13MenpaBoTBopr {ecTBannpaBonp '4MeHeHhR.Havec ro (XecTKt , tX>
h HenoKo;1e6uvstx cy6cTaHqrf i  nphXoAFT (MFrKre)  h nepeMeHqhBble OTHOueHue'

flo nOeo4y TaKOro pOAa <cXl4MarcUlrXCH> FBneHili l  KoppeKTHble (e cruutCle i lX Ha-

yr{HOil (AeilcTBhTeflbHOCTH>) BblCKa3blBaHfit l MoryT Bbl.qBilraTbcff TOJIbKO B paMKax

oTAeJIbHo B3tlTorO npaBoBgro nopqAKa, f1O cyrn, sTtl BblcKasblBaHhtl t4cXoART He

oHeyAaqenpaBoTBop. . |eGTBaVnv lBeAyTKHt4qToXHocTt4u3AaHHoroaKTa 'cKopee,MoXHo
cKa3arb, qTo n03r,tTl4BHoe npaBo npeAnaraeT Ltpe3BblqailHO AuOOepeHUtapoBaHHblfr t CrpyKry-

pHpoBaHHbtil apceHa11 npaBoBblX cpeAGTB, HapqAy c 3aKoHoAaTeIbHoi KoHCTaraU!4efr Hilqrox-

irobrra. Pequ u,o,er, HanphMep, 06 ocnop4MocTl4, orMeH14MocTl4, HeofHapg'troBaHhil' rlwureHnvl

AercrBt{c, ncnpaBJleHHfi, HenpHMeHeH]r/M n o HoBoM I4CTOIIKOBaHUU'
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lr3 r '[o3KrMBHoro npaBa; cBoil cneqilohqecKhfi o6pa3, coAepxaHVe n QyHKU]/|t
oHt{ ofperalor roJtbKo KocBeHHo, i l3 no3hrl4BHo-npaBoBbtx orHoueHhfr. [ losToMy

,neHHble ts!,xcKasbrBaHHq xMMaHeHTHbt npaBoBoMy nopFEKy h i lMeloT Jlhl"l lb oTHoct4-
TeflbHu* xapaKrep. lOprgmrecruh natypanusM He Moxer cnyxhrb LlenffM ilAeo-
noro-KpHTr4.{ecrofi HayKH o npaBe, nocKoJlbKy K 3aAaqaM ee npeAcraghrenefr He
OTN-I OCHTCR *3AKJ|H HAH H C A}D(OB>,

B csoeil,r KoHTpHHTHTuBHoM .n,efictel{t1, T. e. npu pellttrLtBh3aqhh npaBoBblx
crpycryp, HHTHTHBHo BocnpilHl,lMaeMbtx B Kal{ecrBe a6conorHulx (nanpuveP, no-
Hrrve toptar,Hr{ecKoro Jrrlqa hnu }DKe ynoMsHyrbli gya.nuslrr qacrHoro u ny6nrvHoro
npaBa, o6rerrneHoro r cy6re<ruBHoro npaaa), L{l,tcroe yqeHLle o npaBe HanoMuHaer
(n npr eroM He cnyuaiuo) crolib xe KoHTphHTyr4Tr,rBHyto reoputo orHochrerbHocrt4
3fiHurefiHa. Sror yveHufr npnBen npeAluecrByloqeMy noKoreHrlhc AoKasarerbcrBo
TOrO, qTO BpeMq h npocTpaHcTBo, BocnpnHTrMaeMble B KaqecTBe TBepAblx n Hev3-
MeHHblx BerhlthH, Ha caMoM Aene 3aBilcqr ot roft chcreMbt KoopAfiHar, < xoropofr
oHr4 npL'tBrr3aHbl, 14 noSToMy FBrgroTGfl oTHOChTeflbHbrMH BeflrqHHaMh. 3aulrula-
eMoMy Kenssenou aKchororuqecKoMy pelnrLiBr4sMy (cornacHo KoropoMy IleHHo-
crr4 B cBoeM 6srruu-ue Moryr 6uru gorasaHbr c noeut\tt i l  pallroHanfi3Ma h t, lHTep-
cy6rerruersva) conyrcrByer reopernKo-npaeoeoil perqrt/Bt43M.

4.5.  BeeneHue ByqeHue o6 ocnoenof i  nopue
OnucaHHutil Bbtlue penqrhBt4gM ocraBrner olteBilAHbte h xapaKTepHbte cneAbl

B yqeHuh o6 ocHoeFtoil Hopve. B ro xe BpeMq peflqruBt43M cnlDKtir Anc eroro yqe-

HnF BeJii lqaft urnv ucnbtraHneM.
KersseH BBoAt4T ocHoBHyto HopMy, nocKonbKy cooiacHo noroxeHlttlM ero Hop-

MaTL4BhcrcKoFo no3hTl,,tBt4sMa HopMa no3t1TktBHoro npaBa MoxeT o6pecru ocHoBa-
HLre ceoei AefrcrellrerbHocrh rolbKo qepes Apyrylo HopMy noshrrBHoro npaBa,
qepes raKylo HopMy, Koropaq (rar, HanpuMep, ktcropt4qecKu nepBafl roucruryqrn)
He Moxer 6urrs eosneAeHa K unoil, 6onee estcorofr HopMe npaBa. .E,efrcreurelu-
Hocrb (r. e. cneqnQuvecru HopMarilBHoe 6urrrae) eroi eucuteit npaeoaoi Hopuut.
Koropan o6ecnequaaer i l rapaHThpyer eAhHcrBo npaBoBoro nopflAKa, He Moxer
6urrs o6ocHoBaHa npu noMoult/ cpeJt,crB nogvrl4BHoro npaBa, - HHuMX croBatdu.
He Moxer nonyqilTb o6ocHoeaHuq, i lMMaHeHTHoFo npaBoBoMy nopff.qKy. f loc<onu-
Ky npnMo ilr14 KocBeHHo AefrcreureflbHocrb Bcex ocraflbHbtx HopM AaHHoro npaBo-
Boro nopn.tr,Ka BblBoAhrcfl r,,r3 Bbtcureft, nocneguefr nopr,lu, ro 6es LoKa3arerbcrB
4efrcraurenbHocnl ocHosHofi HopMbr noBficaer B BosAp(e gefrcreurelbHocrb Ecex
ocraflbHbrx HopM AaHHoro npaBoBoro nopFAKa. 9ra gunevMa Kaxercq coBepueH-
HO Hepaspeu..nrrr,roil, nocKonbKy o6pauleHne K TpaHcqeHAeHTanbHOMy O6OCHOeaHnrc
gefrcraurenbHocn4 (6y.qu ro ccbtflKa Ha Mopaflb vrt Ha pa3yM, Ha peanbHoc\t unv
na onurr) ,4cKrroqaercff KaK HayltHo HegonycrtlMoe.

C reu qro6u <3aKpbrrb)  noAo6sue ycrpauaou{ue npo6elu e o6ocHoBaHW
(rounee, qro6ut BBt4Ay HeycrpaHuMoro HeAocrarKa B MeroAax o6ocHoeanvA no'
sr4TuBHor-o npaBa eoo6qe He nocraBhrb noA Bonpoc Bo3MoxHocru pa6ors l  c  no-

3errhBHbrM npaaov) ,  KenuseH BBoAhr ocHoBHyto HopMy. f ' lo  caoeuy cogepxaHLl to
sra HopMa ecrb He qro hHoe, KaK Bbrcluan vts EeitcrBytou-t,t4x HopM noGhrtlBHot-o
rnpaBa.  Ee QyHrqrarr  nBnqercn hcKr loqHTerbHo FHoceororhvecKofr  -  era eutc-
r-uafi no3ilThBHo-npaBoBafi HopMa He <aTTecryeTcs> c noMoulbto cpe/l,cTB nosH-
THBHoro f ipaBa.  B rauecree npocroro <BcnoMorarerbHoro cpeAcrBa HayqHoro
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Mbl l lJreHhsl)34 ocHoBHag HopMa He ecrb HopMa nogrThgHoro npaBa,  creAoBa-
TeJIbHO, OHa He MOXer HaAef lhrb npaBoBoi l  nopgAoK <HCThHl lQf i>) ,  noHi lMaeMo/
B peeubHbtx KareropHFx Aef iCTBHrenbHocrbro.  oHa e cocroqHhH npuAarb npaBo*.
tsoMy nopcAKy ronbKo rhnorerhqecryo (Nnr .tra)Ke ofiKrr4BHylo) AeilcrBureab-
HOCTb, KOTOparr  SaBHcHT or  HenphHyr,hrerbHoror  cBo6o.qHoro BH6opa ocHoBHoi
FlopMbl .  hnutvn croBaMH, TaKan HopMa Sopvynrapyer Bcero lurutu Heo6xo4LtMoe
ycnoBhe Ar9 TOFO, ,{rO6H npaeoeofi nopffAoK Mor 6btrb noHgT, onHcaH fi !4cnorb-
3OBAH h  KAK  CAhHOC L IC f iOE ,  H  KAK  MHOXECTBO BKT IOqCHHb IX  B  AAHHb I f i  NOPNAOT
i lpaBoBblx HopM, paccMarphBaeMbrx B KaqecrBe cereHhfr  nos!4Tt4BHoFo npaBa.

5, "r{Neroe }rqeHue o npaBex 1934 r, B TBopqecree FaHea KenrseHa

Buureguee e 1934 r. "L{rctoe yreHue o npaBe), HecoMHeHHo, craro rltoqeeofi,
KraccHqecKoil pa6oroil KaK r,Jtff Mr4poBoro reoperilKo-npaBoBoro AucKypca )C( e.,
TaK h AJlg rBopqecTBa caMoro KelluseHa. Hecttorpn Ha oTo, AaHHaF KHilra He MoxeT
npereHAoBarb Ha hcKJtto.{utersFrsrfr craryc cpegh pa6or KensgeHa. OHa He flB;iqer-
cfl nnoAoM cnoHTaHHoro TBopqecTBa, nogBHBult/lMcfi Ha cBeT B KaqecTBe creatio ex
nihilo (nar. TBopeHhs ns Hutero), h He coAepxkrr oKoHqarersHoil Bepchr4 r.{r4croro
yqeHiln o npaBe, He Bbtpaxaer 3To yrleHhe B 3aBep[reHnoi Qopve. Eonee loro,
paccMarpLlBaeMoe npoh3BeAeHfie OCHOBbtBaercR na 6olsluoM MacchBe noAro-
roBr,4rerbHoil pa60ru, no!,BoAr4r uror erofr pa60re (cv. n. 5.1 u 5.2) h npeAcraer
B KaqecrBe oAHoro H3 npoMexyfortHbrx gBeHbeB (pasyveercfi, BecbMa 3Haqhretb-
Horo) B Llenh nocToffHHo pa3BuBaBlljt/ lxcff naouorpaQuqecKrlx Ha6pocroe cHcTeMbl
KoHLlenLlLl4 qucroro yqeHfiff o npaBe (cv. n. 5.3).

5.1. OcHoeonoroxeHue u floAroroB'trenbHan pa6ora
B msaecrHoM cMbtcJle BbllueAuee e 1934 r. (rlr/croe yqeHr4e o npaBe) Moxer pac-

cMarphBarbcff B KaLtecree nepeQopMynhpoBaHHOrO CBOAa Kenb3eHoBcxofr reopuu
<nocfleAoBarerbHoro npaBoBoro n03hrt4Bt43Mau. flepaue pa3Mbul.lreHuR Kelusena
no noBoAy o6ocHoeaFlhn 3aulhu{aBurxcfl i lM BnocflegcrBtll l  eosspeHrfr o cyulHo-
crr ul Syn<quu, geicrBilrerbHocrrA tA Mexa{Vsnae peficreLte npaBa (h HayKfi o npa-
se), roropure npeAnaranr4 paAr4Kafibno uuofi BsrnqA Ha npaBo, MoxHo uahtu 6onee
qeM saABaAecgrt4nervl1 Ao Bblxo.qa utlttcToroyqeHhfl o npaBe). B 19i1 r. e caoeil ra-
6nnuta4uoaHoil pa6ore "ocuoeHure npo6nevu yqeHfif l o rocyAapGTBeHHoM npaBe
c rorlKil 3peHufl yqeHilff o npaBoBoM npeMoxeHun> KensgeH 3ajloxhn Kpaeyronb-
uuti raveHs B ocHoBaHue roi roHcrpyKr-lr1h, Koropan HecKonbKilMh FoAaMfi cnycrg
6yger Ha3BaHa hM <qhcrbrM yrreHfieM o npaBe>. co4epxaulL4ece B erofi pa6ore
fiAeil, KOTOpbte )DKe QopuynupoBanH nporpaMMy nocjteAoBarerbHoro npaBoBoro
no3hn4Bt43Ma (XOrn h B paKypce craruqHoro noHfiMaHhfl npaea), KenuseFt B nocfle-
Aytoqhe ro.qbt nepepa6aruean B pa3rhqHbtx HanpaBreHfif lx, r,onorHff' | HX, 3aqh-
ulan ilx n porh B M H o r-or{ H cr e H H btx Bogpaxeuvtia.

Hapngy c qenbtM pffAoM ne6o.nsurux pa6or MoxHo e oco6eHHocrh Ha3Barb qerbr-
pe MoHorpa$ruecxltx npon3BeAeHr,19, B KOTOpUIX Ke SSeH saHUMarcs AOcrpofrxoil

3 Walter B. Die Grundnorm im System der Reinen Rechtslehre // Rechtsnorm und
Sechisrvirklichkeit. Festschrift f i lr Werner Krawietz zum 60. Geburtstag / hrsg. A. Aarnio,
S. L. Paulson, O. Weinberger, G. H. vonWright, D. Wyduckel. Berlin, 1993.b. gO. 

-

+=-Cii;,!Kl4 IPABA (v.r .ry.LAl{-L,FDh.crgi



'{EIIITEtrT M. BBEIIEHI4E B I{I4CTOE VqEHI4E O NPABE TAHCA KEIIb3EHA

,1  nepecrpofr rof i  qxcroro y{eHhq o npaBer a HMeHHo: 1)  noneueuyocq B 1920 r .
C nOA3aFonOBKOM nBr.naA B ilt4croe yqeHhe O npaBe) vonorpaQuo nllpo6neva
cyBepeHhrera h reophn MexAyHapoAHoro npaBa>; 2) asrulegu.tyro AByMfl roAaMn
no3xe KHhry "CoqrolorfiqecKoe u 0pvq]/.cecKoe noHffTus rocy.0,apcrBa>; 3) pa-
6ory *66r!ee yqeHile o rocyAapcrBe>, Koropae )DKe coBceM 6nusxo noABor,i lna
K ctlcreMHoMy npeAcraBfieHuo reoperL,tKo-npaBoBoro yteHufl Kenusena;3s 4) vs-
AaHHyto e 1928 r .  KoporKyto voHorpaQrlc  "@rrocoQcrue ocHoBaHhe ecrecrBeH-
Ho-npaBoBoro yqeHhq t , t  npaBoBoro no3r lTr4Bhgva",  Kar  6urro orve. teHo BbrLUe,  np?l
eroNd KenuseH rrepnan Bp,oxHoBeHHe B TeoperilKo-npaBoBbtx pa6orax nyqLUilx r/s ero
paHHilx yqeHuKoB (a enoclegcr;vltA rorrer) Ago.nuQa lOrryca Mepun ra AnuSpega
Qepgpocca.

IrreparypHute 4e6arsr c 6olee L4rH MeHee 3HaqHMbrMH KpL T;AKaMV - 3gecb
cnegyer oco6o HasBarb cnop c Of i reuov epl rxor"r  (1915-19i7) ,s  @pnqev 3asAe-
pov (1921-1923),37 Arercaugpor 'a XonuA-OepHeKoM (1926-1927),s  I -epvanov l -er-
nepoM (1927),3 'g 3pHcror ia l -L leuHgov (1928),4 PygonuQov 3veHAov (1930)11 n Kap-
lotvt Llltuurrov (1931 )42 - rarxe Aaaa;rn KelsseHy BecoMbre apryN.reHrbr pnr 6olee
oHeprhqHoro npo.B,onxeHr4ff h pacnpocrpaHeHHfl ceoeil no3!4t-l!4H, Afif l ee ymy6ner-r-
Horo h yroqHeHHoro o6ocHoeanrs.

35 Cav KerueeH HaxoAuln e "O6ulev yyelvlvl o rocyAapcrBe> nepBoe notiice flpe:rc-iats-
reHhe ceoeil reop!414 (Kelsen H. Allgemeine Staatslehre. S. lX).

s6 HanncaHHute B xo.qe eroi grcryccr,rr,r pa6orur o6orx ee yqacrHr.rKo3 nepeile'+araHH 3:
Hans Kelsen und die Rechtssoziologie. Auseinanredsetzung mit Hermann U. Kan.oro', ' , icz. Euger
Ehr l ich und MaxWeber/  hrsg.  S.  L.  Paulson.  Aalen,  1992.

37 HanltcaHHste B xo4e eroi gucryccuu pa6orur o6oux ee yqacrHuKoB co6paru ;1 iepe-
neLtaraHbr e: Die Rolle des Neukantianismus in der Reinen Rechtslehre. Eine Debare a,.iscnen
SanderundKe lsen /h rsg .S .L .Pau l son .Aa len ,  1988 .S .  115 -278 (3angep ) ,279 -411  r ,Ke . ' : " : ex .

s8 C o.qHoi cropoHbr: Hold-FerneckA. 1) Der Staat als Ubermensch. Zugleich e:re ;:.us=':-
andersetzung mit der Rechtslehre Kelsens; 2) Ein Kampf ums Recht. Entgegunge;r au.i Ke :s;::
Schr i f tnDerStaata lsUbermensch".Jena,  1927.-  C.qpyrof icropoHbr:  Kelsen H.  DerS=a:as
Ubermensch. Eine Erwiderung. Wien, 1926,

3s Halteutcu-tyto rolrKy B cnope MexAy l-errepov r KelsgeHov o6osHa.{ri,la },rnixsiSr.;.i
roHQepeHqun 1927 r. no BonpocaM yr{eHr4q o rocyAapcrBeHHotu{ npaEe: l-le'iler 1. Der 3-=;-:
des Gesetzes in der Reichsverfassung //Veroffentl ichungen der Vereinigur:g Cer De;:s:-=-
Staatsrechtslehrer. 1928. N 4. S. 98-135; Kelsen H. Diskussionsbei?ag.. i 'er::rer-J;t:--::-
derVereinigung der Deutschen Staatsrechtslehrer. 1928. N 4. S. 168; Hei, 'e,",+. S:h uss,',:-:
Veroffentl ichungen der Vereinigung der Deutschen Staatsrechtslehrer. i923. t. i 4. S 2::

40 C oAHofi cropoHhr: Schuvind E Grundlagen und Grundfragen ces i=cr.:s. F::::s---=:-
ret ische Betrachtungen un Eror terungen,  Munchen,  1928.  -  Cp,p"1.c i t  c ;o: : :>:  4tS3'  -
Rechtsgeschichte gegen Rect-l isphiiosophie? Eine Erwiderung. V/ier -E2?. - i lr,r, -::=--
Hanr4caHHyto o6 erov cnope crarbp co MHoroqHcJleHHbu,,rH KoF{Te<ci!a::nir.r,, r"r3-it,/ i .-
nauu'. Olechowski T. Rechisphilosophie gegen Rechtsgeschichie? fri .*.s:3:sr:: =-: ::-
Zrvischenkriegszeit an derWienerJuris:enfakuliat// FestschriftfurY/i lne.r ala*-=:=-;-- ::
Geburtstag / hrsg. G. Kohl. C. Neschvrara, T. Simon. Wien, 2008. 5.42a-1.42.

al C ognoi cropoHbr: Smend rB. Venassung und Verfassungsrecht. - C ;r-: r -=t ! I - =
Kelsen H. Der Staat als Integraiion. Ene prinzipielle Auseinanderersezu;-.9.', ' ,1;:. :931

!2  Cp . , cogHo f r c ropo i - {L r :Sch rn r f tC .DerH i i t e rde rVe r fassunE .Tub ingen :33 - . - l : : : , -
ro i rcropoHut iKelsen H.Wersot l  derHir terderVerfassungsein?r ' i 'D leJus:2"  i9 : l  :3 : -  - ,  a
S.576-628 (nepersgano e:DieVrtener RechtstheoretischeSchule/'hrsg. H. K.=:a=-,, = ', i i--
c ic .  H.  Schambeck.  Wien,  1948.  tsd.  2-  S.  1873-1922).
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5-2. @asu nldnnxaqnH cg,croro lrqeHnr o npaBe)r e 1933-1984 rr.
K navany 1930-x rr. Kelusen c y.reroM ynoMnHyrbrx Bbr.re pa6or MoF ccbrrarbcrl

Ha )DKe paepa6oranHyfic reophtro npaBa, onpo6osaHHylo Ha MHororjrcreHHbtx Ltacr-
Hblx Bonpocax. OcHoanoft sagauei "utlcroro yqeHhs o npaBe> 6srno ceRsaru ory
Teophto B KoMnaKTHOe U nocneAoBaTelbHoe Llenoe.

Ec.nn paccvarphBarb rBopqecrBo KeruseHa c roqKh 3peHhff reHeafiorvv, To oHo
cocroHT He il3 oAHoro, a h3 Tpex oranoB, rAe BbtlueAt]Jee e 1934 n "tlucroe yqeHhe
o npaBeD npeAcraBnfllo rperufi h nocreAHfif i sran Bycnnvex KensseHa Aarb cBoe-
My yleHhto L{enocrHoe BbtpaxeHfie. l-lpu erout nocneAyoulhe cryneHil pa3Bhruq ero
y{eHHq 6stlt l He vograQrrlrapoBaHHblMr'r nepepa6orKaMh paHHhx cryrnenei, a fiuutb
AonorHeHtlFMl,4 K Hrv. Tar, B TeKcre nt{rctoro yleHhq o npaBe> TeKcryanbHo rerKo
npocrexHBarorcF rprl ypoBHq: nepsuril ypoBeHb - rr. l- l l l ,  eropofi urpetwh ypoB-
HV - rf i. lv-Mll, Buule4ulee noA HasBaHrev "Hucroe yJeHHe o npaBe. Bee4eHne
B TeoperHKo-npaBoBylo npo6levaruKy> nepBoe uggaHhe 4onoJrHe;to rperufi ypo-
BeHb rotbKo maeofi lX (o cootrouleHa'z rocyAapcrBa/HaquonalbHoro npaBa h Mex-
AyHapo.[,Horo npaea), HapFEy c oHaBfleHn el/ ,6n1nuorpaQnefr H npeEMerHbtM yKa-
sarefleM. Tercrya.nuuo nepautil ypoBeHb cocraBrner npuMepHo qerBeprb or Bcero
o6reva rperbero ypoBHq; oH )DKe 6u,n ony6nr,rKoBaH s nepeo,, nonyroAgq j933 r.
noA HagBaHI,leM (MeroAbl h ocHoBHbte noHstrrs r{t4croro yleHxs o npaBeD cHar{ara
Ha HeMer..lKoM, noroM B HhAepnaH.qcKoM QulocoQcxoM )t(ypHane! a Bo BTOpOM nO-
nyroAIAV 1933 r. - n Ha SpauqyecxoM ssbrKe. Tercr BToporo ypoBHe B Ko;HqecrtseH-
HoM oTHoLreHuLl cocTaBltleT oKotlo 82 o/o ot o6u{ero o6teua TeKCra TpeTrero ypoB-
Hff; HaqilHaff co BToporo nonyro,qrn 1933 r. TeKcrbt ororo ypoBHx nyf-nNxoganHcb
e lAranvvt, LUeeqrr, vlcnanuu N qexocnoeaKul,z , B florsure {'1g34); e coegnneHHou
Koporeecrne (193a/1935) el,r reKcrbr 6u.nra ony6lrKoBaHbl noA HasBaHH€*r *t{n-
croe yqeHue o npaBe. Ero ueroAu H ocHoBHbte noHnrhs>.

eru rpu ypoBHff ny6nnrar{rafi BnoJrHe o6uscHnuu rofr rpy4noft xcaeneunofr cul-
ryaqrefr, e roropofr KensaeFt oKa3eiJrcn e 1933-1934 rr. 13 anpens ig33 r. Ha oc-
HoBaHilh N3AaHHoro HeAenrc Hase4 Haq,HcrcKoro 3arosa "O eocctaHoBJieHxn npo-
QecciloHanbHoro LttlHoBHt4qecTBaD Kenb3eH 6u-n 6ea xaroro-ln6o npoMepneHgq
yBoneH co ceoei LorxHocrtl opAttHapHoro npo@eccopa B Kenuncxou yHl,rBepclr-
rere. c 1 nHeapn 1934 r. oH, B KoHet{HoM cqere, 6ur ornpaa-neH Ha neHchro..g,a-rrs-
Heilulee npe6ueaHue e l-epuaHfiH craHoBnflocb HeBo3MoxHr,rM no npHqHHe orcyr-
crBt4fi y KenuseHa cpeAcrB K CyqecrBoBaHxrc. HO Ue 6UlO ra peq6 o Bo3Bpau{eHhh
B ero poAHofr Beucrrfi yHuBepcuTer, nooroMy KenseeHy npHunrocb noga6or4rucc
o cBoeM npoQeccuoHarbHoM 6y4yqerr,r B yHHBepCHTere crpaHH, He RelRrculeilcR
HeMellKog3btqHoi. B erov orHoueHurgnn Kelusesa oco6eHno B€DKHo 6ulo, qro6sr
ero pacc)DKEeHVA o "Merogax h ocHoBHbrx noHnrusx qrcroro yteHhR o npaee, 6unr
yAaqHo ony6lurosaHbl 3a npegeraMh l-epvauxr n .lro6bt etu ny6nuxa4nu 6,;tnu go-
crynHbt nayvnofr o6ulecreenHocrh He rollbKo Ha HeMeqKoM q3HKe.

l-lo-orgenuHocrl4 rpeM ypoBHsM ny6nnxatquil MoxHo Aarb cneAyhcu-{he 6u6nuo-
rpa$uuecrcne nphBssKrl :

llepearil ypoBeHbi
Ha neveqrorra: Methode und Grundbegriffe der Reinen Rechtslehre // Annalen

der cr i t ische Phi tosophie.  1933.  N 3,  S.  69-90.
Ha QpaHqyscKoM: La m6thode et la notion fondamentale de la th6orie pure du

droit // Revue de Metaphysique et de Morate. 1934. N 41. p. 1Bg-204.
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Bropofi ypoBeHb (c cepe4rHur 1933 r.):
Ha rcnar+crona: El Metodo y los conceptos Fundamentales de la Teoria pura delDerecho (c npegucroBr4eM KensseHa; nepeBo.q - Ilyuc ]ierac-vt.I1arcav6pa; Ma_8pv1A,1933).
Ha rralusucrov: La dottrina pura del diritto. Metodo e concetti fondamenta-li //Archivio Guiridico Firippo serafini. 1933. N r10. p. 121-i7i (nepesog - peHaro

'  y v u v / i

Ha ureegcrona: Den rena rdttsrdran, dess metod och grundbegrepp // statsveten_skaplig Tidskrift for politik, statistik, Ekonomi. iggg. N 36, p. i9g_244.
Ha qeucKoM: Ruzi nauka pravni. Metoda a zakladni pojmy (nepeeog _ Baqrael-Llurrrr; SpHo; flpara, lg33).
Ha norucrorra: czysta teorja prawa. Metoda I pojecia zasadnicze (nepesog - Ta-geyu l-lpxopcrNfi ; Bapulaea, 1934).
Ha aarnr'ti lcrov: The.pure Theory of Law. rts Method and Fundamentar corr_cepts // The Law euarterly Review. 1934. N so. p. 474-4ge; r,l sr. p. 5i7_535 tnepe_BoA - tlaplse yrancon).
Tperurt ypoBeHb (c roHqa 1g34 r.):
Reine Rechtslehre' Einleitung in die rechtswissenschaftliche problematik. Leipzig;Wien, 1934.
Eonee hrh MeHee nolssrfi nepeBoA nepBoro vska*vle.gr4croro yJeHHs o npaBe)6um ocyulecrBneH Ha Aec'rb e3brKoB: snouc<uil (ig35), 6onrapcxurtr(ig37), nopry_ranscrcnh (1939), ucnaucrcvtil ('rg4r ), xvrailc<uil 1is+oy,'rop" fricxun(1g4g), hruulbnH_cxuh (1952), BeHrepcKhr (rgg8), aurnuhc<uil (igg2) r,r cep6oxopearcK,r (iggg).

5.3. llocne4ytou4ue pa6orsr H ]tsMeHeH]tq
KeruseH crpeMHncs KToMy, ,{ro6u o6ecnequrs coBpeMeHHofr nayre o npatse,qH-HaMfiKo-perer-lhoHr4crcKoe BilAeHfie npaBa (cn,|. aurue n. 4.3, a.a). ou"uo" 

"r[=_MHJlcs (enonue B r0,yxe cKenrhqecKoro orHorJeHhF K ycraHoBreHH1g orog.{a-reruHofrhcrLlHbr B HayLrHoM nosHaHrr) He paccMarpfiBarb cBoe y{eHHe KaK npHBF3aHHOeK KaKOMy-TO KOHeqHOMy nyHKry t/tntA KaK ne cnoco6uoe r paseurup, np!4onoeoone_Ht4to vnv ynyqlxeHr4ro. Kar pas Hao60po1 KensgeH 6urn npororhnoM neAa[_{-[a_Teo_
PeruKa' 

6ecnpecraHHo oea6oqeHHoFo tev, ,rro6ur ero ocHoBaHHaq Ha F{opr.{ar}'-BhcrcKoM no3LlTL1BLl3Me topLlAilqecKas reophfl orHochrerbHocTr4 (cu. euu.le n. 4.-11 .4'4) nocronHHo coBepueHcrBoBaracb B cBere HoBbrx apryMeHroB h Mo*,rtsoB, qro_
6ur oga craHoBr,4racb Bce chlrbHee h nocneAoBarenbHee B paMKax Hosux gucryccxir
h H3MeHfi lou_ll/ lxcF nepcneKThB.

AorasarenucrBoM TOMy cn)ry<ar nocne*yh3ulhe BaphaHrbr Qopvylrapo'aH;,Fqhcroro yqeHhfl, ornhqaloulhecg 0T nepBoro tASAaHVfr *rltrcloro yqeHgn o fip?E€:no o6uevy, TepMilHOnoftAV n M{Oroqr4creHHbrM coAepxarefibHbrM Aeralsu. g rca_qecrBe raKnx BapfiaHToB MOXHO Ha3Barb "General rheory of Law and state.. =:_LUeA[Uyro e 1945 r. na aurnvtilcKoM esbrKe h aAanrupoBaHHyro Ans ar.repqKaFfieK4;;
:?!^tHofi 

o6ulecreeHHooTl,l, a raKxe nepeBo,q ua QpanqyscxHi F3**K nepBoro fis-.s.aHHe C HeKoropbrMh aBTOpCKhMr4 AOnonH eHVAMtA, auu:egu.rr,rfi e 1g53 r. nor, Ha3Ba_.'uew 'Th6orie Pure du Droit" ' H1c<uo raKxe ynoMeHyfb H BTopoe i4sr.aHyre *Hucroro
)eleHHq o npaBe), Bbil.ueAuee e 1g60 F., a rarcKe noqBHBueecs e 

-lg7g 
F. B fleHd.i*r-iyxe nocne cMeprLl Kenseesa, hsBlleqeHHoe Hs ero apxuBHbrx MarepHaJroB cor{HHe-H[4e "o6u-laF Teoptln HopM>. ony6rurcoeaHHoe nog HcxoAHbIM Ha3B,aHHeM Broooe
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KITITA B IG{I4IE: K 13O-IETXIO COEHI POXIEI:MAT.KEIIb3EHA

H3AaHHe "HlrcroroyqeHHff o npaBe> (1960 r.) cilJtbHo ornhqaercn or.nepBoro vs}a-
HHn, npr4qeM He roJlbKO nO O6beMy (novwr B qerbrpe pasa 6onb[!e), nooroMy c nofl-
HblM npaBoM MoXHo cKa3aTb, tlTo npilMeHrTeflbHo K nepBoMy 1,1 BTopoMy ugAaHVflM
peqb il.qer o pa3Hbtx KHrrax.4:, B neroropoil creneHr Aonycrt4Mo yrBepxAarb, r{To He
cyu{ecrByer oAHot-o r{rlcroro y{eHfie o npaBe, a ecrb HecKoflbKo yqeHhr. 3ro npo-
fiBrgercg B ToM, rlro rBopqecKoe HacreAile KenrceHa Moxer 6strs pae4ereHo Ha
HecKoJlbKo Qas. Tar, ecnx B3FTb npegoxeHHyhc CreHnh floncoHolr rpex@a3oByrrO
nephoF,hsar{t4rio, 3ro HacneAhe MoxHo pasAenHTb Ha @aey KoHcrpyKrHensva (go
1920 r.), HeoKaHrraHcKyro, hlrlr KnacchqecKyro, easy (1920-1960 rr.) n c<enrrre-
cryn $asy, r/rltr nosAHee yteHhe (c 1900 r.).a

l-1pr ecefi nocne.o,oBarerbHocrl4 h Hacroft.rnBocru HAeonoFo-Kpnrruecxofr u no-
3L|Bl4crcKo-npasoeofi ocHoBonolaranu-1eil TeHAeHqHH KeraseH BHec B cBoe qhcroe
yqeHfie o npaBe MHoroqhcneHHble, nopofr BecbMa sHaqHTerbHHe, hsMeHeHHq cpa3y
nocre ny6nura4vtu nepBoro vsEaHVfr oAHoHMeHHofrruturu. Ecln npneecru xorq 6ur
HecKorbKo noKa3arerbHbtx nphMepoB, To orKroHeHHq or saFtqrofi B "L{HcroM yqeHrLt
o npaBe> '1934 

r. no3nyn nponBnfllorcfl B cnep,yrouleM.
l, B noncxe (HAeanbHoil nuhreuctntecxofr Soprr.ru nphAhqecKoro npaBqra):6

ecJIH nepBoHaq€LflbHo BHLIMaHt,te Ke.nuseFra 6ulo npuxoBaHo K xapaKTepL{cr}tKaM
nphHlDKr,eHVn v npe4nvcaHhff, a raKxe K npeAnHcbtBaou+4M H o6cabtearcu4%M Hop-
MaM, TO BnOCTeACTBT/14 B LleHTpe KerbSeHoBCrOfr reopnn HopM oKa3HBaOTCq H.4eH
o6 ynpaeovoqvaa+rz,v, a raKxe HopMa KoMnereHqhh.

2' B ncrolroBaH:rrr' octioeuoil HopMbr: ggecb KeruseH 3aMeHrrerroJlKoBaHHe oc-
HosHofi HopMbl KaK rnnore3bl Ha rolrKoBaHfie, B paMKutx Koroporo ocHoBHaff Hopga
craHoBl4rcfi qucrofr QNrquefi B cMbtcre paspa6oranaoil QailxnHrepoM <i:ranocog-
croil reoprh <KaK ecrh 6bt>.

3' Bo esauvHoM yBF3btBaHVu tc,pv1Lzqecrofi 4eilcrerrelbHocrx H collr€r5bHo!-r
pearbHocrLl: ecrLt noBctoAy Kenugen paccMarpilBaer peanbHocrb He KaK ocFtoga-
HVe, a nHUb KaK ycnoBue rcphAr.4qecKoil geilcteureltbHocru ra a 

-1934 
F. or-t cB;3bd-

Baer (peaflbHocrb e o6ulena u LlefloM) ToflbKo c npaBoBblM nopgAKoM KaK c qej;LJr.{"
ro nocne Bropofi uuposofi eofiHsr oH pacnpocrpaHfler 3ro ycnoBL{e r Ha Bonpoc
o geilcrenrenbHocrLt orgenuHoil HopM bt.

4. B ncnonbsoBaHhr4 napHbtx noastvth npaeoaoil HopMbt t4 ropr4gr4qecKoro npa-
BtAra" ecnv B \ASAaHVU 1934 r. KenueeFr no-npexHeMy hcnonb3yer hx B KaqecrBe
cl,1HoHl4MoB, To nos.qHee oH npoBoAhr rpaHhlty Me)(Ay npHHarqnexauleil no:mae-
HOMy npaBy npecKphnft4eHoi Hopvoil u npuuapsexauli lM HayKe o npaBe.qecKpHFt-
TL1BHbIM lOpl4At4qeCKuM npaBilnoM, BblCTynaHf,LIl,t lM B KaqeCTBe npOCTOTO OnHCaHHH
npaaoeofr  HopMbt.

43 CpaeHuean ABa H3AaH!4fl "tlrctoro yqeHug o npaBe>, KeruseH yKa3alr, rlro BTopoe hg-
'4aHr4e npeAcraBntler co6ori <noliHyto nepepa6orry... u aBTopcKoe pa3Bhrhe npegverHoi
o6nacrao (Kelsen H. Reine Rechtslehre. wen, 1960. 2. Aufl. s. vll).

.. 
a. Payl-son S. L. 1) Four Phases in Hans Kelsen's Legal Theory? Reflections on a Perio-

ciization // Oxtord Journal of Legal Studies. 1998. N 18. P. 153-166;2) Arriving at a Defensible
Feriodization of Hans Kelsen's LegalTheory // Ofrord Journalof Lelalstud-ies. .|999. N 19.
P 351-364.

t5 Kelsen H. Hauptprobleme der Staatsrechtslehre entwickelt aus der Lehre vom Rechtssa-
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,IEIliTEm M. BBEAEHT{E B r{I4CTOE y[IEHI4E O IIPABE IAHCA KEJII,3EHA

5. B oraere Ha Bonpoc o cyqecrBoBa+utA ropr4gr4qecKoh norvKt : ecnLl nepBo-
HaqarbHo Kers3en, cneAyq nonynFpHoMy cpeAfi topt4cToB npeAcTaBneHh0, pac-
npocTpaHgn npaBhna IoftAKV (npaBilna cLrjlr|orkl3Ma, hcKJ]toL{eHfif l npoThBopel{h9)
H Ha npaBoBbre HopMbr, To B no3.[,Hefru-rux pa6orax B KoHTeKCTe pa3AeneHfiF MexAy
npaBoBoil HopMofr h hcpr4ALlqecKhM npaBl4noM oH oTBepraeT npilMeHeHhe npaBfiJI
npono3r4qr4oHanbHofr  IorHKt l  K i lpaBoBbrM HopMaM, LITO nphBeno K BblABt lxeHi l to
il port4 B Ker useH a o6avtnenrtth B ( HopMarrl BFJoM h ppauu oHar 143 Mer.46

6.  B nprsHaHu - taK Ha3brBaeMoro HopMarL4BHoro cf i r ror i l3Mai  ecnv B TeqeHre

ArfirerbHoro BpeMeHr/ Kelseeu ncxo,qnn hs utrpoKo pacnpocrpaHeHHoro B oprl-
cnpy,tr,eHl-lht4 npeA0TaBneHhff O TOM, qTO l4H,[,t i lBl4AyaflbHan HOpMa nOrLlHeCKL4 BbIBO-

AuMa fiS O6Ulei HOpMbr, TO B CBOL/X nO3AHvtx pa6OTaX OH OCyUleCTBkln (raKxe no,[,
BIL l f iHheM pa3rpaHUqeHi lq npaBoBbrx HopM t4 NSpt4,Et4qecKhx npaBr4n) rap4rHaluHut i l
noBopoT B eToM Bonpoce il HacrahBar Ha ToM, uTo Anfl KaxAoro aKTa no co3AaHho
npaBa ecrb KoHcrrlTyr4pyroqilfr pearsnsrfr aKT Bonh.

7.  B repapxhLrecKoM noroxeHi ln cnpaBegi lBocrh:  KerugeH onycKaer ee c ypoB-
Hq a6cortorHoi rpaHcu,eH.n,eurnoil LleHHocrt4 Ao ypoBHs npocrofr ornocrrensnoil
ueHHocTh .

8.  Haroneq,  B Bbr6ope B nonbsy oAHoro h3 AByx Bo3MoxHbrx MoHt/cr t4qecKrx
r,1 crolKoBaHr fr otHoueHilf l Mex4y rocyAapcrBeHHbt M t/ MexAyHapoAH btM n paBoM
(npr,rvar npaBa orgerbHoro rocy4apcrBa € npLiMar Mex.qyHapoAHoro npasa): eclu
e 1930-e r r . ,  cneAyf l  cBoeMy yqeHuKy @epgpoccy,  Keru3eH c4enan eut6op B norb-
3y nphMara MexpyHapo,tr,Horo npaBa il TeM caMblM BblcKa3aticsl nporrlB nphMara
npaBa oTEenbHoro rocyAapcTBa, To no3AHee oH cKoppeKTtlpoBafl cBolo nosilt l t/to
TeM, qro B TeoperLiKo-npaaoeoi  nepcneKTuBe aKLleHTHpoBar BHl ,4MaHhe Ha MoHt4-
CTlilqeCKOM, a He AyanhCTt4qeCKOM l4CTOIKOBaHtlrl OTHOUeHfiq MeXAy pa3tilLlHblMt/
<npaBoBbtMu nopnAKaMil>; c 3TL1x HoBbrx nosut\uit TeopLlR npaBa He MoxeT npt' lHtlrb
peueHhfr  B nonbsy oAuoi l  pa3HoBt4iqHocrt4 MoH!4sMa Lt  nporhB gpyrofr  ero pa3Ho-
BL,rgHocrr,l (rar nasureaevui MoHt4clirqecruil tesuc asr6opa), nocKoJlbKy caM no
ce6e eror esr6op RBrFercff BonpocoM Mt/poBos3penrn (rgeonorvtu).

46 Weinberger O. Normentheorie als Grundlage der Jurisprudenz und Ethik. Eine Ausein-
andersetzung mit Hans Kelsens Theorie der Normen. Berlin, 1981 . S. 94.


