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, MoxHo nil HayqHo ilgyqarb HopMbr, cocraBrrrou{ue npaBoByro cr4creMy, rir oco-
6eHHo HopMbr KoHcru'rryr-lr loHHoro npaea? oror eonpoc craBhrcfl r,r o6cp<gaercn
cropoHHilKaMh BsFrflAa Ha npaBo' B paMKax Koroporo nphHqro npr4AepxfiBarbcc
TaKhx nphHllr,{noB coBpeMeHHOrO HayLrHoro rccneAoBaHVA, KaK pa4t4oHarbHocrb.

* flQepcvanH orio_(P/ersmann otto) - npoQeccop Ynraeepcrarera lapr,rx-1 Cop6oHr-ra.flepesog c Op. M. B. AHroHoea (mantonov@h"e.r, j,
,.. oprrrHan ony6ruroeaH e: Pfersmann o. contre n6o-realisme juridique. pour un d6bat surl'interpr6tation // Revue franqaise de droit constitutionerre. 200/.-rir 5i. p. zls-seq.*t HactoRulee ilccneAoBaHile fiBrgercq npoAonxeHr4eM pa3Mbr[! neuuilo noHflThRX,,r Me-ToAe reopyt/ npaBa, oco6eHto $panqyscroi,t teoptttu KoHcrhryquoHHoro npaBa" OcnoenuresTanbr 3Tr4x pa3MbrujneHr'ri o60sFtaqeHbr cneEylou.rr4 Mu l,or Mu pa60ravr:
. 1 ) noHnrre "4eftcreurerbHocrb>: uPour une typotogie modale de classes de validit| norma-1ivs"(Laquerelledesnormes-_Hommageacedign#rir<vonwl,shtro.r.-r.p"t i t i7c"r, i"r,

dephi |osophiepo| i t iqueet jur id iquede| ; iJn ivers i te 'oecaen.rgss:N2z.p 'os-r r3 j ; ,
,^ 2) onpe4ereHue Hoplv Bo_BpeMeHr4; "Temporalit6 et conditionnalite des systemes juridiques,(Revue de la recherche juridique. 1994. N XtX. p.2^_ii3i; 

-- - '- '

3) eonpoc o6 uepapxuu rtopxtr' *Carrd de M^alberg et ia hierarchie des norme.s, (Revue dela recherche juridique. 1997. N rcC(. p. 491_509)j "-
4) 0pn4nvecKas apryMeHraLlhq: "ontologie des norm^es juridiques et argumentation, (Rai-sonnem^entiuridique et interpretation /dir. O. Ffersmann, G. Timsit.'publications de la Sorbonne.Par is ,  2001.  P.  1 ' t -34) ;
5) KoHL{enuiln H reoohtl npaBoBoro rocyAapcrBa: "Prolegomdnes pour une th1orie normati-viste de"t'Etat de droit'\" (Figuresoe ieiai8e broit. Le necritsstiJiJins rhistoire intelectueneet constitutionneile de lAilemagne / dir. o. Jouanjan. str;;6";g, i06i. e. ss_zay; 

- --:-- ' -
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Taxxe 6naroAapro CeeepraH Slon4eru u Pexr floucap3a BbrqrrKypyKonr4cu AaHHoi pa6orur.
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II@EPCMAHH O. ITPOTI,fB rOPI4ItfttECKOrO TIEOPEAITT43MA

o6beKrfi BHocTb, HefTpa;bHOcTb, Bep14Qr4ilpyeMocTb rHnoTe3 cornacHo MeToAo-

nofvlu, oAHoBpeMeHHo tlBJIFlou{ehclu cTporof , H OTKpblTofr Anq nepecMoTpa. l l l t/-

poKoe o6c)DKAeHhe orol-o Bonpoca QpaHxonsut{HblMH TeoperhKaMtl npaBa h }opl4-

CTaMil, KaK KaxeTcfl, nphBoArtT K no1HocTblo oTpHqaTenbHOMy OTBery. ,[aHHyto
no3L4t_lt4to 3aHhMapT He TOtbKO e4enTbr ecTecTBeHHoro npaBa H ero coBpeMeHHblx

oTBerBIeHufi, rOropue cqhTatgT ee caMooqeBHAHOft. Kax nr napaAoKcalbHo, Toil

xe caMoil nosLll-lhr4 nprAepxfiBa|oTcfi 14 cTopoHHt4KH LllKoJtbl, KoTopaff c oqeBLlAHo-

cTbo BnhcbtBaeTcn B paMKr eMnhpuqecKofi HayKH. pla peanucrtlqecKot TeopLll4

TOnKOBaHhtl BCe BblcKa3blBaHrq, KacaloulHectl (KoHcThry4Hh'' <3aKOHOB), <yKaSOB)

writA vtl;txo6ulhx h a6crpaKfHblx HopM, He Moryr o6pecTh HH Marteiuefr Aonu Hay'{-

HOCT[4. crOpee, .u,nfl peanilcToB TaKHe BbrcKa3HBaHhq B KaqecrBe HAeororLll lecKoTo

Er4cKypca Moryr o6pa3oBblBarb o6beKr Aflq opugyqecKoil AorMbl, ror[a KaK HayKa

npaBa nph3BaHa ,43yr{arb roflbKo re peueHhs, KoropbtMh paspeLxaercF HeKilf cnop.

lz'lveHHo ory HayL{Hyo nosrqH}o cneJr,yer noHflTb, o6cy4rru h noABeprHyrb hMMa-

HeHTHofi Kpt4ThKe. TaraR no3hqhq npotlsBo4Ha oT npo6neMaTtAKV, o6uleft AfiF BCeX

npaBoBbtX CtlCTeM; OHa 06paulaeTgtl K BOnpocaM TeOpHt4 npaBa H npegnaraeT paAh-

KarbHbre H yroHqeHHble BapHaHTbt peueHhq STHX BonpocoB. BMecTe cTeM oHa onrl-

paeTcs Ha npoThBopeq!4Bble nocbtjlKr/, KoTopble He no3BolctoT BblBecTn xeJlaeMble

saKrroqeHHfi. Kax pas 3ro h 6y.[,eT npoAeMoHCTpl4poBaHO HhXe.

BO eCeX 6Olee HJIH MeHee paSBHTtilX npaBgnopflgKax BCTpeqargTCq ABa qBIe-

Hr4s, KOTOpbte Aon)fiu 6uru O6lsCHeHbl Teopretl npaBa: C oAHofr CTOpOHbl, eCTb

TeKCTbt, KoTopble BBOAnT o6uye H a6cTpaKTHble npaBhJla,l G Apyroil - BblHOC[4Mble

lophCAnKtjt4oHHbtMH OpraHaMI/t pel1eH14fl, KaCa1gU-lHeCff KOHKpeTHHX Ae'|.2 3araCryrc

rpygHo ycTaHoBt4Tb KaKy0-nh6o cBesb MexAy npagunoM 1,l TeM AenoM' B KoTopoM

npe.D,nonaraeTctt <nphMeHeHHe> eTOrO npaBrna. Ll3BecTHO, t{TO B HeKOTOpbIX npa-

BoBbtx chcreMux peueHhs, BbrHeceHHbre opncgt4Kqt4oHHblM opraHoM Bblcuefr h]im

14CKJI loquTen bHOtt KOMneTeHLIH h, paCnpOCTpaH giOTCtl Ha BCe Aena .[,aH HOrO pOAa' HO

Hepe.qKO AaHHbte pegeHuq O6naAalOT 14 HOpMaThBHo;I CVnOil, BbIXOAffU{efr AarIeKo

sa npeAenbl KoHKperHoro Aena, KoTopoe 6unn nprseaHbl paccMoTpeTb 3Tt4 hf,pr4c-

Ar/Kl-ILloHHbte opraHbt. Yraeanssre peueHr,if l npfi oroM TaKXe craHoBtlrctt o6ulnvn

N a6crpaKTHbtMh HopMaM!4, xorn 6ur outt tA6blnv BbtHeceHbt <Bo l/cnonHeHhe) klHblx

06ulrlxh a6crpaKrHbtx HopM.3 3Aecb oKa3brBaercn HeBo3MoxHblM ycraHoBLlrb, 6y,qer

1 CornacHoynorpe6nqeMoil gAecbrepMlrHo'lorl4r,l Bbtpa)KeHtlg <npaBhro> l,l <HopMa> npilMeHtl-

]orcg KaKcr,lHoHr,rvst l,t o6oeHarlaor06F3aHHocrr4,Ao3BoJIeHhfl r 3anperbl, cyulecrBylou-Ine B HeKoeM

npaBonopqgKe. O6urnorepruruH <npaBrllo>ynorpe6tflercnAns o6osHaLleHilq HopM, aApecoBaHHblx

coBoKynHocl4 nulI, xapaKrepu3yeMoft o6utuMl4 npn3HaKaMil. Taxoe ynorpe6nenue Moxer noKa-

3arbcg nore3HbtM, Ho oHo He MoxerJtt4tut4Tb xapaKTepa HopMblre npaB!4na, Koropble He o6pauleHbl

KTaKoil coBo(ynHocTn Irlt-1. Bnyvu:ev cnyrae <np14Ht-!unbl> gBflgloTcq I14ubpa3HoBl4,o,l-lqcTbto HopMbl'

o6naAatoqeirBbrcoKoi creneibro o6qHbcla h HeonpeAeneHHocrl4 t/ t4HorAa - crpyKryphpytoqei

eynrrlr,reft v 6oilee BbtcoKr4M crarycoM B uepapxnil. Peus egecu He LlAer o qeM-ro BblxoAsueM 3a

npegenbt npaBfin hlr4 o qeM-To, r{To npaBilJIaM MoxHo npoTl4BonocTaB}'tTb. OqeBu.qHo, tlTo npuHllt4-

nbt, Bbtcryna1gulr4e B KaqecrBe oco6oFo cnlqan HopMbr, AonxHbt o-rrpaHuqhBarbctl oT npilHllilnoB,

cocTaBlfiroull4x <pealrlcTl4ttecKyp Teoptlto ToJlKoBaHilfl>, O KOTOpOI/ nO!4AeT peqb Hilxe.
2 Peu.reHne 6yAer KoHKperHbtM B ToM cMbrcJre, qro lopl4cAl4Kr{uoHHutil opraH peuaer Bonpoc

(coeorynHocrb BonpocoB), roropuri noCTaBJIeH nepeg oTl,lM opraHoM Ha o6clDK.qeHhe - He-

saBHCr4MO OT CTeneHU a6GTpaKrHOCTt/ h O6qHocru caMoro Bonpoca'
3 O.{eerAHo, cyulecrByror chcreMbr, Koropbre oKcnrltut4rHo 3aKpenng}or o6ulyto HopMa-

THBHyto KoMnereHr-14p sa opr4cAhKl-lt4oHHbtMl4 opraHaMr. Butecre c TeM r4HTepecy0ulatl Hac
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NPABO 'I EfO I4HTEPIIPETAI-]VM

nr npaBonphMeHfiTeIbHbt14 aKT HaXOATTbCq B noALtHHeHHOM OTHOr.ll eHVIV KTOMy, L|TO
oH npeAHasHaqeH nphMeHerb.  Tarnv o6pasorr l ,  Mbt  oKasbtBaeMcs nepeA Auf leM-
voil. BosvroxHo, o6u1r,,re r a6crpaKTHbre HopMbr FBrnlorcs He HopMaMu B crporo
topLlAt4qecKoM cMblcre, a, cKopee, uHAl,lKarOpaMV v r/HcrpyMeHTaMH, hcnorbSy-
eMblMt/' l  oco6utw cnoco6oru. Bo3MoxHo, topuc4tAKq:uoHHbte pe[JeHhF cBrq1grc9 ecrLi
n He peBofltot-lhoHHbtMr/, To, no veHuueil Mepe, SKcnrhqurHo nporuBopeqaul7lMyl
TeM npaBr4laM, KOTOpble ycraHaBnilBalor A,|q 3Tr4x pelxeHvlit paut<u, u, ctaro 6uttu,
ilMeor coMHt4TetlbHyto penyral{r4to, xorg npu groM Moryr coAeicreoearb gBo'ltot_lt4Ll
npaBoBbtx c],4creM. B o6ulev MoxHo o6pncoears rpH THna Bo3MOXHbtX peueHui
npo6levst, oAl4H 1,43 Koropbtx FBnnercff nonhrulLtecKVM vntA (npaKn4qecKhM>, a Apy-
The - Teoperr4qecKtAMtA, $optuynnpyeMbrMh B coBeplueHHo pa3Hbtx HanpaBneHuffx.

"i lparrrqecKHe)) peueHfiF ocHoBbrBalorcn, c ogHoft cropoHbr, Ha npeAcraBreHilf i
o roM, rrro ropt4cAuKt_ltloHHbte opraHbt ,qenalor ro, t{To sa6Heator cF,enarb / He voryl
npeABr4!,erb / He pelUatorcn npeJl,ycMorperb re, KTo ycraHaBnhBaer o6u1ne npaBu-
ra. c 4pyroi cropoHur, oHh ocHoBbrBaorcq Ha orur{ecKov y6exp,eHrN e vopanuHoil
onpaBF,aHHocryt raKoro noAXoAa u B ToM, r{To HHoro r 6utru He Moxer, nocKonbKy
npaBo "6nugxo K xt43Ht4)r CAenaH.O <JttoAbMtl h !,n9 n}oAefro Lt .oree.Jaer xoAy 3Bo-
nloLlrloHHoro paseHrNn o6ulecrs". oveer4no, qro raKoe o6lccHeHfie npfieMreMo
c.TpyAoM, nocKonbKy ocHoBbtBaercfl Ha Aeofrnov cMelueHhfi - cMeueHhh npaBa
H MOparh,  npaBa r  QarrruHocrr . ,B,auHoe o6lRcneHhe coBeplxeHHo He npoqcHner
oror Bonpoc, nocKoflbKy HenoHHTHO, B qeM Xe cocrohr QyHrqrn o6u1r,rx Hopv. Eclr
o6u1ue HopMbr He hMetor srrarcofi Qyurrlrara, To noqeMy HeAocraroqHo npocro yqpe-
Al4Tb lophcAl4KllhoHHbte opraHbt BMecro roro, vro6u rparhrb orpoMHoe Kor14qecrBo
3Heprr414 Ha nonblTKt4 3a4aTb eTHM opraHaM HeKHe ycTaHoBneHHbte paMKh neflATtAM-
Horo gefrcrehn? Tarxe nroxo noHqrHo, rarc nogo6Hoe npeAcraBJteHile Moxer co-
Herarbct c nphHerneM AeMoKparw KaK ocHosaHHofi Ha npaBe cL4creMbl (ogHrn,1 ns
sreMeHTOB rOlopoil, KaK MHH!4MyM, Cr{HTaercq cosAaHhe o6ulnx HopM npeAcraBLl-
TerflMt4 HapoAa vnu caMnMH rpaxAaHavn) u npnHfirf ieM npaBoBoFo rocyAapcrBa
( roropoe n pe,qnofl araer, qro nph MeHeH he loprAhr.recKr4x npaBun n porlcxoAr.4T TaKn M
o6pasov, rrro sapaHee hsBecrHu napaMerpbr AaHHbrx npaBun h qro 3Aecb He hAer
peqb o HeKoeM nonHocrbro HeAocrynHoM A'|ff npeABHAeHhff npol{ecce). l-1pr eron,l

npo6neva npercraBnfferce He saarcnulei l  or AaHHoro earra, nocKonbKy B npaBonopnrgKe
cyu{ecrByror t4 Epyrve HopMorBopr.recKhe opraHbr, KpoMe co6creeHHo opraHoB }opl4cAr4K1l!4-
oHHblx' KarotZ 6ur rtu6ana cuna npaBr4na npeqeAeHTa B o4creMe o6uqero npaBa, pasnr4lp4e
MexAy geficrennvn B nperqenax H sa npe4enaMil nonHoMoqufi ocraercn SyHganreHralugoi
h Hepa3peuJeHHofi npo6levoil. 3aulr,rrHhKr4 Kraccr4qecKhx Bo33peHui roeopRr o BepxoBeHcrBe
napnaMeHra (s Coe4raneHHov Koporeecree) rru KoHcruryLllt14 1'e Coegr,rHeinurx LlJrarax) u pac-
cMarpuBaor KaK BblxoAFultle 3a npeAejlbr KoMnereHUt t v, craro 6utru, He4eficrBHTerbHbte re
ropt4cAI4KUl, loHHbte peueH14q, Koropbte BbrHeceHbt 6ee yvera AaHHoro npnHUl4na. Croponnurur
nporHBononoxHbtx Bog3peHnE nolarapr, .rro t4x nporl4BHl4Kt4 He orAatgr ce6e orHera e rex
pearhqxJ rAe BcerAa cyu-lecrByel KaK MuHr'1MyM, KOHKypr4py|Sqaq KoMnereHuilq HopMorBop_
qa-3aKoHoAareJlfl t4 HopMorBopLla-cyAbu. Stttt ABe reopLlLt ucnbtrbtBatgr cl4MMerpr4qecKile
TpyAHocrh: nN6o Herusq noHflTb, qro xe npoficxogr4T B cryqae, Korga peueHue geficrenreluHo
SHHeCeHO 3a npeAenaMu KoMneTeHLlt.r14, Ho TeM He MeHee ocTaeTcrr 14HTerp14poBaHHbtM B npaBo-
syto cHcreMy, rut6a xe 6yger Henpe.q,cKa3yeMbrM pacnpeAeneHile KoMnereHurl14, nocKoJtbKy
r'iopMoTBopeli-saKoHoAaTerb BceFAa MOXeTJr14UlrTb KoMneTeHL{r4r HOpMOTBOpqa-CyAblo, a no-
cne4fiuil- noABeprHyrb _ca!K[fht1!topMorBopLla-3aKoHoAarenq (cv. o gannoM nporr4BopequLl
MeXAy&ByMq rrlKotlaMH: Juducial Review and the Constitution / ed. J. Forsyth. London, 2000).
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fIOEPCMAHH O. IIPOTI4B TO ECKOTO HEOPEAJIU3MA

npeAcraBhrenh o6ohx Bo33peHilf i ccbtraorcs B KaltecrBe o6ocnoaanrF Ha AaHHbte
nprHL{nnbr, B roHqe KoHlloB, BOT,4HCTBeHHUfi Hacrpofi topLlcroB, anno.0,r1py}oull,rx
ToMy, t{To Ha3blBaercfl (cyAeftcKt4M aKTr4Br3MoM>! oKagbtBaercq cBq3aHnulv c rofr
cyge6nofi 40rrprHoi, e roropoil norHocrblo 06MaHureatorcq HagexAbr Ha Kap.qh-
HaflbHo l4Hoe HanpaBreHile pasBVTVA cyAonpoH3Bop,crBa, Ho nph groM tophcrbr He
Moryf nocneAoBareflbHo KpLlrt4KoBarb AaHHyhc AoKTpl/Hy. Bnpouena, TaKofr oHry-
3r4a3M HaXO.qilTCg B npOTl,lBOpe!/rV C MH€HUeM Tex, KTo ccbrJlaercn (no npnuuHav,
KOTOpbte QopnaansHo KaK ML4Hl,4MyM He ycrynapr no eaxHocrr) Ha npoTt4Bonono*-
Hbre npL4Hr-l14nbr h ylBepx,qael qro no.no6Hbre cy4e6Hue petueHhg nphBoAFT TOJIbKO
K noou-lpeHillO (HecnpaBeAfl 14BOCT]4>.

BapnaHrut reoperhqecKoro pelueHun npo6neubr ocHoBbrBarorcn Ha nonbrrKax
Becrh o60cHoeaHre crporo B ]opt4At4qecKnx paMKax. Bvecre c reM .qaHHble Baph-
aurur Qopvynfipylorce B AByx nport4BononoxHbrx HanpaBneHhnx. ognn reoperhKh
Qoptrlynr,rpyor (pearrcri lvecKuilr, Apyrhe - <HopMarnenctc<uil, orBer. riepe*e
orprlLlafor topr{.qfiqecKui xaparrep o6u1rx HopM, KOTOpbte ycraHaBrhBarcTcrr HMeH-
Ho B Kaqecree o6ultlx h nooroMy eBnqlorcrr HopMaMr pagBe qro ro;lbKo no rMeHh.
cropoHnrrh raKoro noAXoAa'HaxoArrr HopMbr Jrrl lub B cyp,e6Hov npaBe. Bropue
ct' lhralor, 'rro cyge6nble peueHLts npe.n,craBrqtor co6oi iaehcuMule or npaBoBbtx
HOpM FBneHhe, noeroMy napaMerpbl AaHHOil Sashcfivocrr seo6xogLlMo crporo
o6osHaqhru corflacHo c Qarravr, ceofrcraeHnuMil KaxAofr cucreve. .$n cropon-
HL1KOB nOcnegnei TorlKH speHhfl ocnoeHofr Bonpoc cBrrsaH hMeHHO C npo6nevofr
"or-uu60qnutx HopM> (no xar rorAa o6tscHurs pa3pbtB MexAy npoqeccoM Go3AaHhfi
HOpM 14 CaMHMT/,r Qarruuecrr coSAaHHbtMl4 HopMaMh?), a era npo6nenaa BosH14Kael
nocKoJlbKy B npaBonopflAKe CyqecrByer MHoxecrBo HopMarhBHbrx ooprur (rpy4no
ce6e npepcraBhrb, t lro Hernfi npaBonopqAor o6la4aer rfiLub ogHoil Qop1aoiL ranu
rareroprefr) n nocronuKy oAHa h3 TaKUX QOpv 3aKroqaer a ce6e ycnoBr/e co3Aa-
Hr4e Apyrhx Qopv.

Kaxgan h3 yKasaHHHx nosu4r,rir t4Meer Aocrot4HcrBa h HeAocrarKra. 3acnyroil pe-
arhSMa 9BrtleTcg HsyleHhe Tex aKToB, KOTOpble B oKoHqaTerbHoM Bl4!,e pa3per.ualor
ronQlrrrut, oAHaKo nphAhqecKoe o6ocHoeaHr e4 TaKhx aKToB nph oroM oKasbrBa-
erct l  HeBo3MoxHblM. Hopvarnsu3M Aelraer  Bo3MoxHbtM nogo6Hoe o6ocHonaHue,
HO qeHoh AonyuleHhff TaKhx cnoco60e peueHhs roH$lurroa, Koropbte MoryT OAHO-
BpeMeHHo 6urs r 4eficreNrelbHbtMt4, r ouu6oqHurlr,r.

o6lscHeHue oBontoqilh npaBonopnAKoB irepe3 Llx KoHKperLlsallLlro u qepeg ilx
BHyrpeHHpro r4cropl,,tro ocraercn npilopLtrerHofr sagareft L4 oAHOBpeMeHHO Bbt3O_
BOM Arffl Teopuu npaBa. B coepeveHHoil Qpanqyscxoil Teopr4r4 npaBa Hau60nee
npeAcraBfieHHblM flBjlt lercq ro HanpaBreHre MblcJtLt, Koropoe o6osFraqaer ce6s
KaR peanucruqecKatt reopnn ronKoBaHun.s ffenqqcu opt4TLlHanbHbtM cfiHTesoM

4 3to yrBepxAeHue BepHo ttt4ub nocrorbKy, nocKonbKy oHo Haxogr4Tcn B crporo pea-
r14crt4qecKllx noHqtrfrHbtx rpaHHqax. Teoprn cpeAcrB apryMeHTari lBHoro npr4HlDKi4eHhq,
pa3yMeeTGfl' nblTaeTct noKa3aTb, qTo noflBr|eHue STuX cnocO6oe o6ocHoeaHilg cBff3aHo co
crpaTeruqecKilM14 cpe.qcTBaMu nprH)DKAeHufl, MexaHrev geicrerq KoTopbtx AaHHaq Teopktg
HaMepeHa nposcHt4Tb. B ro xe BpeMq raKaq reopilR yrBepx.qaer, ,lro cnoco6ur.o6ocHosaltuqgBrtllorcq BHeUH[4Mt4 no orHoLreHu1o K npaBy il nMe|or pelnrrenui no orHoueHrn K npecfie-
gyeuofr nort,rTt4r{ecKoil t\enu xapaKTep.

- 
5 Pa:6ltpaeMag Teopfifl To.nKoBaHue HasbrBaer ce6R rn,leHHo (pearLlcplLtecroio reopueil.

Jlto6aq peaJlhcrur{ecKat reoptlc roBopr4T o cyulecrBoBaHilh HeKoropbrx Karerophil o6rerroe,
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3Mn!4pt4qecKoFo npoqreHHq KerbseHoBcKolz TpaAHLtHH H pa3nuqHbtx Tpa.qhqhil

o He3aBLlct4MocTl4 TaKhX o6beKroB H 06 ycTaHoBne{uu Bo3Mo)KHbtx oTHotrJeHhf Me)KAy o6b-
eKTaMil nocpeAcTBoM Cpe.qcTB qeI|oBeqecKoro no3HaHHr. [lpu srou HeKoTopbte us yKasaHHbtx
o6beKToB Moryr 6btrb nosHaHbt (no uensruei Mepe,.qo li3BecnHoro npeflena) c novouluro co-
orBercrBytoull/x MeroAoB. PearhcrHqecKag TeopHF ToJtKoBaHHF tBrtteTcq oKcnrHLlt4THo aHTu-
pearLlcrl4qecroi e rou, t{To Kacaercg o6lacrr raroro o6terra, KaK <npaBo>, Ho oEHoBpeMeHHo
ilMntfiL$4THo ,r HenoHqrHo noLreMy peanucrt4qecroil e rou, r{To Kacaercq raKoro npeAMera,
KaK <TotlKoBaHtAe>>, lA ceqsaHHoft c ToJtKoBaH!4eru o6lacru (3Mnhpur{ecxofi 4eicreuTerbHo-
cttt>. hcnolu3yeMaq AaHHoil Teophefi TepMrHororrff , oqeBHAHo, LUHpoKo pacnpocrpaHeHa
cpe.qu TeopeTilKoB npaBa, KoTopbre npv4anv AaHHoMy BbtpaxeHHlo eFo HeAaBHo ycToFButy-
rccn Qopvy, 6oree 6rilsxyro r Qopve nhreparypHbrx npor3BeAenuil u uso6paeurelst-tsrx uc-
KyccrB, 'len,| r Quloco$crofi rpa4zt1:ur.z,, BKnoqas h coBpeMeHHyro. Peanhcrul{ecKan reoprlq
TorKoBaHHq npeAnonaraer npeAcraBurb onpeAeneHHure Qarrur KaK eAhHcrBeHHo 3HaqhMbte,
a Bce ocratlbHble OaKTbl - KaK peJIFTt4BHbte no orHoueHillo K t4HbtM KorHhI4BHbtM v!1tA Bone-
BbtM aKraM, KaK He r4Mercqr4e npnvofi cBflsl4 c reM npeAMeroM, Koropbtil rar pae H cneAyer
aHarh3r4poBars. C eroi toqrn SpeHLrq pe'rb i lAer o npr4HllhnranbHo aHThpealuctrqecxoi
KoHLlenquu, nocKotlbKy oHa orpt4qaer cyulecrBoBaHre cnequQulvecKil lopr4Auqec<rx o6terroe.
Tarre o6aerrbt He hMetor urraroft oHToron4qecroi onoput u nooroMy He Moryr npeAcraBrffTb
co6oi npegverno3HaHuq. Bvecre creM pearHcl4qecKaffTeophnToJlKoBaHr4F onrlpaercn (no
pteHuuei naepe, ravn,nrLlhrHo) Ha oHTororhHecrufi tegr4c o He3aBilcr/MoM cyulecrBoBaH14H Tex
o6uerros, KoTopbre cnoco6Hur eoilrh e ervrn14pLlHecKyfo coepy ("arrsr ro'|KoBaH!49>), ra 4axe Ha
onhcreMotlorrqecKhi Teshc o roM, qro rarue o6uerrbt MoryT 6utru nosHaHbt, B ToM r{t4cre h c
noMoulblo HaylHoro 3HaHHF. B eron,t cMbrcre peqb LlAer o peanucrt4qecrofi reopuu, Ho ra<oi
sMnhphtrecKXi pealrsv ocraerce npocrbrM Aonyu{eHfieM 6es ero o6cyDK.qeHrfl u 6es ceqsu
c KoHTeKcroM coBpeMeHHbrx cnopoB o pearhsve. Taroi uereoperreupoaaHHuri evnupu,lecrri
peanu3M cnlDKur onopoi gnq HopMarilBHoro aHTHpean143Ma, Koropbril e ceo|o o,lepeAb cBorqilTcF
K CeMaHTuqecKoMy aHTLtpearh3My, saqacryp rMepu{eMy HeonpeAeneHHbte KoHrypur. B gaH-
HOM aoneKTe npaBHIbHee rOBOpt4Tb O (tOptlAtIqeCKOM aHTr4peaIU3Me>, TOrAa KaK BbtpaxeHr,le
(pearL1cTht{ecKafi TeopHF TotlKoBaHHtl> tulomo 6ut ilcnor|b3oBaTbcq To'|bKo 4ln ygo6crea u c
yqeroM o6osHaqeHHsrx orpaHrveHuil .

Pear hcruv ecKan Teopuq rolrKoBaHfi g npq Mo noAAepxr4 Baer cKenrh Llt/3M no orH otr eH u n
K Bo3MoxHocrl4 AoKTpHHarbHoro opilAr4qecKoro roJrKoBaHhg (B Ka,lecrBe HayHHoro npueMa),
Ho nph SToM HenoHqtHo, e raxofr creneHr raKoe rorKoBaHr4e rqonycKaer vru t4cKnpgaer cy-
u-lecrBoBaHfie o6qHX HopM, Bo3MoxHocrb ux no3HaH[q. Hanpuvep, B oroM acneKTe e pa6ore
M. Tponepa o topu,qltqecKoilteopuu rocyAapcrBa MoxHo npoqtararo: "Heo6xoAr4Mo yrBepxAarb,
Llro oHo [ayrenwt,.tHoe roJIKoBaHhe] FBngercfl TBopuoM He ilHAL1Bh.[,yarbHbtx, a o6u]t4x HopM>
(Troper M. La th6orie du droit ,  le droit ,  I 'Etat. Paris, 2001 . P. 8g), xorn, KaK Kaxerce, Heonpe-
AereHHocTb BblcKasblBaHt4fr, c noMoulbto KoTopbrx Qoprrayrrapyrorcs o6ulrae HopMbt, npeAno-
raraer o6parHoe, Tarofi crenrllqhsM no orHouJeH[p K npaB[naM Moxer 6Lrru conocraeleH
c nosrqueil, Koropyro Kpunxe npunr4cbrBar BurreHujreiHy (Kripke S. A. Wittgenstein. On Rules
and Private Language. Oxford, 1982). f lo noBo.q,yAe6aroe, cnpoBoql4poBaHHbtx noeBreH14eM
.qaHnoft pa6orur, crvr.:  Ebbs G. Rule Fol lowing and Realism. Harvard, 1997.

Pearhcr[, lecKaff Teopilq roJlKoBaHuF npeAcraBnner co6oft oqeHb eaxHuti vHcrtrry-
quoHaluHuri acneKl roropuri Mbt, pa3yMeercs, He 6yAeHa paccMarpuBarb sAecb, Ho t4M-
nJILlUt4THOe Blt4t lHr4e KOTOpOTO TeM He MeHee.Herb3g o6oi,t tu MorqaHheM. f laHHan Teopue
cBe3aHa c pa6oroil L{enrpa reopu14 npaBa, B Hacrosu{ee BpeMn nBlintoulerocn ,lacru}o CNBS
r YHreepcrrera [1apux-'10 HaHrep. OHa onrapaercn Ha MarilcrepcKyro nporpaMMy no reoput4
npaBa, nogBonhButyo nprBreKarb MoJroAbrx vrccreAoBarerei. Sulo 3au_lLiuleHo HeMano ALlc-
cepraqnfi, perynttpHo opraHr43oBbrBar[cb ceMhHapbr !4 KortroKBLtyMbt, Bce eospacraroului
o6rev grccepraqufi, crarei, MarepnanoB roHQepeHquil - ece sro 6oree hr!,r MeHee HerKo
H onpeAeneHHo Bnr'tcbtBarocb B paMKrl ABuxeHMs. Taruv o6pa3oM, peanucrilr{ecKaq reopr,iq
ToJlKoBaHhtl B onpeEeneHHutil neprog Ka3aracb eArHcrBeHHoil reoperrvecroi roHqenquefi,
ruepulei hHcrfiryqiloHarbHyto opraHusaqhto r,r cnoco6Hoil cBn3arb Boe4ulHo rierbtpe npe-
flMyulecrBa: 1 ) eoeneraru B cBoe Mero,qororuqecKoe pycno Bce Bo3pacrarcqee Kojlr4qecrBo
pa6or r Bce pacutrpqoulrficn Kpyr nhu (e erou orHoueHfin oHa 6srla nacronuqei uLronofi);
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npaBoBoro <pearnsMap, AaHHOe HaFrpaBJieHHe yfBepxAaer, qro npaBo He cyu_le-
crByer B KaqecrBe HopMarwBuora o6rer;a. H: cJregoBarelrbHo, ropu4uqecKas AoK-
TpuHa HeBosMOXHa. vntj.*cu croBaMvr, @x-JracHo o.qnofr ne navs6onee paspa6o-
raHHbtx h nonynspHbtx cpe"q,H @paHqyscloc< cnellHarHcroe no ny6nnqHoMy npaBy
roHqen4ltfr He cyulecreyer cnerya$Hqecror topr,tAltqecKofi aaytuoil AeerenbHocrl,4
vreM 6onee raxoil-lu6o cneqN$rauecxofr Hayrnofr c@epu Hs) {eHHq npaBa. cyule-
crByer npaBo KaK npeAMer nay+Hofr gHcL[HnnHHbl, Ho sTor npegMer cBFSaH c co-
BepueHHo .qpyrhM o6rerrott - c peueHly,frMtt u aKTaMh ayfeHTHr.tHot-o ronKoBaHr4Fl
(o6reri nepBoro ypoann) H c AorMar4xoft (o6terr Broporo ypoaHn).

2) npuslerarb lopr4croB-r4ccner,oBarerefi, uHrepecyrcquxcq reoperuqecKr4Mu BonpocaMLl
u HaxoAFulhx B paMKax AaHHoi urorur MHpoBo33peHqecKylo ycraHoBKy, HMe|ou]yro 6onsu.roi
rpuruvecrui noreHll4an, Koropan no nphHl-lLrnuarbHbtM BonpocaM cros;;a B onnogr4lp4rl
TpaEhqhoHHblM AoKTphHatra; 3) vHorue rs pa6or uJKorbr npoAeMoHcrpr4poBaJru cBfl3b MexAy
BOnpocaMh no3hTHBHOrO npaBa u TeopeThqecKrlMLr ocHoBaMu, HanpaBjicroulr4Mh t43yqeH14e
npaBa; 4) 6narogapn sMn14phtlecKoi opueHrupoBaHHocl4 ora uKora cyMena noKasarb cBqsb
M exrqy lo p r4Ahq ecKtr Mt/t v no I1].VT r4q ecKh M t4 9B neHVAMtA.

Pealrcruqecran ieopran rollKoBaHhe qBrneroe npexAe Bcero pa3pa6orxoil Mhuienq
Tponepa, npoQeccopa YHreepcrrera flaprax-10 HaHrep. On pasarear ocHoBbt eroi reopur,r
HaqtlHatr co ceoefi Aorropcrofi Auccepralluh "La s'paration des pouvoirs et I'histoire consti-
tutionnelle frangaise" ("Pae.q,ereHue eracreil h KoHcrfiryLlfioHHae tacropran cDpaHqr,ruu) (paris,
1980), ega,nuHeiulev np!4MeHFq ee.Enq il3yreHhn npo6rev coBpeMeHHoro ny6lrvHoro ripaea.
3ra qeru cra-na ocnoeHoil grtr peanrcrr4qecroi reopuu rorKoBaHrn - e rofi $opve, e rorbpyro
o6reree MurueruTponep e pa6orax, o6regruntou{Hxero ocHoBHbte ctataui"Pouruneth6o'rie
juridique de l'Efaf" ("B saqhry topilAt4Ltecrofi reoprr rocygapcrBa,) (paris, 1gg4); "La th6orie du
droit, le droit, /'Efafu ("Teopr4e npaBa, npaBo, rocyAapcrBo") (paris, 200.1 ). B ro xe BpeMq oH He
ccbrJlarctr Ha BapHaHTbl, paspa6oraHHbre eFoy{eHVKaMVVnu hHblM14 npe.qcTaBilTelnvr gaHnoil
T_eoput1, Koropble pa3HblMh nyreMu nphcoeArHhlucs r Hei (cv. oco6o pa6orur Orhese Kaina:
Cayla O. 1 ) La notion de "signification" en droit. These. Paris ll, 1992: 2) Droit / / Dictionnaire
d'6thique etde philosophie morale/ed. M. canto-sperber. paris, j996. p.439-446;3) Le coup
d'Eiat de droil? //Le D6bat. 1998. N 100. P. .108 sq.; 4) Jeux de nains, jeux de vilains //Les droits
fondamentauxde la personne humaine en '1995 et 1996/ ed. G. Lebreton. Paris, 1998. P. 150-164;
5) l- inexprimable nature de I 'agent public // Enqu6te. i998. N 7. p. 75-96; 6) La chose et son
contraire (et son contraire elc.) // Les 6tudes philosophiques. 1999. P. 29'l 310; 7) Le Conseil
constitutionnel et la constitution de la science du droit // Le Conseil constitutionnei a quarante
ans. Paris, 1999. P. 106-'14't).

Peaflhcrh'tecKatl reoprttt rottKoBaHLrq rMeer vHoro o6ulero c reHyg3cxofr r-u<oloi peanv-
croe, o6pasyfi ee paAilKarbHoe B cBoeM HopMarrBHoM cKenrurlr/3Me Kpbtno. Su6nuorpaQrn
ganHoi LuKoJlbl vpeseutvailHo 6orara. lloxoxe, 9To orqHhM t/,t3 ocHoBononararcqilx LlccreAoBa-
Huil serqetcq "La semantica del neustico. Osservazioni sulla "parte descrittiva" degti enunciati
precettivi,, (ony6rrroeanoe: Diritto,enunciati, usi. Studi diteoriae metateoria del diritto. Boloona
if Mof ino, 1974). Cria. raKxe: ComanducciP. 1) Principi giuridici e indeterminazione del diritt6 //
Analisi e diritto / ed. P Comanducci, R. Guastini. Torino, '1997. P. 55-68; 2) Legal lnterpretation;
A Tentative Report / / Ihe Reasonable as Rational. On Legal Argumentation lnd Justification.
Festschrift for Aulis Aarnio / eds. w. Krawietz, R, summres, o. Weinberger, G. H. von wright.
Berlin, 2000. P. 463-48'l: '  GuastiniB. 1) Le fontidel diritto e I ' interpretazione. Milan, l9-93;
2)Teoria e dogmatlca delle fonti. Milan, 1998; 3) Interpretive Statements // GarzonVat'Oes f.,
Krawietz.W-, von Wright G. H. Normative Systems in Legal and Moral Theory. Festschrift foi
Carlos Alchour6n and Eugenio Bulygin. Berlin, 1997. P.279-292. - PagraranuHyro B cBoeM
cKenruLlt/3Me no3fiq14to ctn.: Mazzarese L nNorm proposition,. A Tentive Defence of a Sceptical
Yiew // ln search of a New Humanism / ed. R. Egidi, Dordrecht, 1999. p. i93-204, - AHarils
reHysscKoro cKenrilLll43Ma ctvr.: ChiassoniP l- ineluttabile scetticismo della "scuola genoveseD //
Analisi e diritto. 1998. P. 21-76.
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PeanrclrqecKas reophff ToJrKoBaHHq BMecre c ApyruMLr KoHLlenuhnMil HanpaB-
IeHa Ha OntlOaHhe ChCTeMbl npaBa COBep|.lJeHHO l4HblMt/t npreMaMh, qeM nplleMbt,
i lcnonb3yeMbte B Tpa[r4rlr,roHHoil AoKTpilHe, oco6eHno B pa3nilqHbtx locHarypan!4-
crl. ' lqecKLlx nocrpoeHhqx nporpeccucrcKoro ufl l4 KoHcepBarrBHoro ronKa. OcHoe-
Hofr opurrHaluHoi ueprofi paccMarphBaevofr Teopvu ffBreercfl ro, r.tro oHa Bbt-
crynaer pegKo nporllB tlt4croFo ytreHr4R o npaBe (eleveHru Koroporo 6onuuutncreo
cnellr4anrcroB no ny6nrvHonay npaBy Bocnpr4Hr4Marfi B KaqecrBe ocHoBbt lnq no-
crpoeHilff cBoL,tx xonqenqufr, no MeHbulei vepe B onpeAeneHHsrfr ncropwqecxuil
npoMexyrox) u e ro xe BpeMF COXpaHser KphrhqecKyo HanpaBreHHocrb ororo
yqeH!4F. Pearhcrh'lecKatl reopiln ronKoBaHhq raKxe orFpaHhqhBaer ce6c or <pea-
nficrt/qecKhxo reoprfr cKaHAI/iHaBcxvt:F u aMepilKaHcKt4x npaBoBe4oe. B HeKoropoM
oTHOLreHt'lt4,qaHHaff Teoprff pasAengeT uccneAoBaTerbcKile 3aAalti l  aHalrrrqecxofi
QunocoQuu, nocKotlbKy B L{eHTpe ee paspa6oroK HaxoAFTce <aKTbr rorKoBaHils)
(arru onpeAeneHr'tg sHa.leHun), Koropble e eroil Teopnt4 c.l4ralorcn eAilHcrBeHHo
AOCTOBepHbIMU AaHHbtMn. B reuarhqecKoM nraHe Be.qyu_p4ecs sroft reopr eil uc-
cnerqoBaHuq HanpaBJleHbt Ha nau6o-nee aKrya;rbHbte n Hacyulnure npo6neMbt oBofllo-
t-l,t/14 coBpeMeHHbtx KoHcrhryquoHHbrx AeMoKparhfr, oco6eHHo B ToM, rlro Kacaerce
BCe Bo3pacraou-1erci 3HaqeHHg KOHCTnryqUogHoil tocTvl\tAt , (npaB qefloBeKa> u 9B-
nenvtil HaAHaLIH oHal uHoi t4HTerpaqril.

Pearhcril'tecKafl Teophn ToJIKoBaH tnfl vMeer sHaqilrenbHbre sacryrLl. fl pexge
Bcero, oHa 3aHoBO nOCTaBrra Bonpoc o cocToFTerbHocTt4 npaBoBoro vp;ea|/3Ma
t4 Bblcrynulra npol/B AoKTpt4Hr43Ma, hcnorb3yq cneAyou_1,afi etanupvuecKhfi Tecr:
"Karoesr AocrynHbre ua6rogeuun AaHHbre, Koropbre noATBepxAaor AaHHoe yr-
BepxAeHhe? C novoulblic KaKoro aKTa oKoHqarerbHo pa3peluaerce t43yqaeMHfi eo-
npoc?r. cre4oaarerbHo, ora reopuq BecbMa arpecchBHbru cnoco6oM hcnoflb3yer
rvTrBt crvv€cruil aHaflh3 nport4B.qoKTphHanbHoro AorMarhsMa. Kpove roro, pea-
Jlt lcrt4qecKaq reopLtff TonKoBaHHq npeAcraBacer co6oi o$vlH tls nar6olee chnbHbtx
BapfiaHTOB eHyrpeHneh KpvrvKV rlHcroro yqeHfig o npaBe, B apryMeHTallr4Ll KOTO-
poro oHa nblraerctl uailtn cna6ocrn H nporl4BonocraBhrb raKhM cla6ocrnv pe-
3yJtbrarbt LlMMaHeHrHoil peroncrpyKr_{r/Ll npo6.neuarurn. Teu caMbrM AaHHaF TeO-
phq napa.[,oKcarbHblM o6pasona cnoco6creyer nnoAorBopHoMy rrepeocMbtcreHrlro
KerbseHoBcKoro HacneAufi Bo opaHqr,rra u, e 6onee uupoKoM nraHe, ge6arav no
noBoAy aHarhrt4qecroil enu creMoJlort4 t4 npaBa.

Ecnr pealrcrr4r{ecKafl Teopun TotKoBaHhs rMeer KaKoe-To $ynrqmoHaJ.lbHoe
sHaqeHile, To oHo 3aKnloqaeTcn a o6Happ<eHhh BaxHefturx reopeTilLtecK4x cne.o,-
crBlAh, BblreKatoult4x t43 Kpt4Tt4Kh onpeAeneHHstx 6asoeux TeghcoB r{Llcroro yqeHrR
o npaBe. Hayra o npaBe B TOM CMbtCre, Koropbtil eil npugaerce B paMKax qncroro
yqeHilR o npaBe, 6utna 6u HeBoSMoxHa u oKasaracu 6ur vtgeonorneh B ToM nraHe,

. 
6. Ros911, 1 ) Towards a Realistic Jurisprudence. Copenhagen, 1946; 2) On Law and Justice.

London, 1958 (reprint,1974);3) Directives and Norms. London, 1969. - Tsopvecrao pocca
6utno o6terroM MHoroqr4creHHblx r4ccre4oBaHfiil, cpegr Koropbrx Kpr4TuKa 

" 
iapec ,,on [ii

and Justice" (.1!-lPaeo h cnpaBeAnheocru") co cropoHbt l-aHca Kerueen a (Ketsen i. Eine "Real-istische' und die Reine Rechtslehre // Osterreichilche Zeitschrift fiir Offdntliches Recht. 1959.
N 10'S.  1-25) ,ararxeKpi l rxKacocropoHbrF.  I .A.Xapra (HartH.L.A.  ScandinavianReal ism//
cambridge LawJournal. 19.59. P.2!g-24o):cpegr,r HeAaBHyrxAl,lcryccril cvr.: Duxburylv. pat'-

!e^r15qt.Am.eric_anJurisllrudence.Oxford, 1995;KennedyD.ACritiqueofAdjudication.iJarvard,
1997; Martin M. Legal Realism: American and scandinavian. NewVork. 1997.
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qTO npegcTaBn4na 6sr cO6oil nonblTKy npeAcTaBhTb HeKyp nolhTl'4qecKyto nnv 9rI -

qecKytg KoHqenqhlo B KaqeCTBe 6eCnpuCrpagTHorg oflVcaHt fr o6lerrneHoil Aeh-

CTBI/TeIbHOCT4. Peaflr4CTl4qeCKaF Tegprlfl TO11KOBaHI/ff Bbl6rynaeT KaK Kpl4TrqeCKOe

npeoAgneHhe t{hcToro yqeHus o npaBe, KOTopOe CaMO no Ce6e flBnffeTCt Kpt4TLtKOil

Tpa4t4l-t7oHHoil AOKTpl,lHbt, Ho AaHHag TeopLlfl He MOXeT BblcrynaTb c pea6vn4Ta-

quefr caMofi TpaAhLlt/oHHOft AOKTp'lHbl. f lpt4 9TOM peanilcTLlqecKatl Tegphq TonKo-

BaHrF no3L1-lhoHLtpyeT ce6n KaK Teophn <<npaBa>. l- lOerovy oHa P,oflXHa npeAj]o-

XrTb aJIbTepHaTuBHyhC eKcnflhKaThBHylg CXeMy, T. e. AaTb y6eAhTenbHblil OTBST Ha

Bonpocbl: 1)rro r4MeeTcq B BilAy npil paccMoTpeHull (npaBa> KaK O6beKTa,HayKn;

2) rar MOXH9 paspeluklTb rHOCeOfloFLlqecKhe npo6neMbl nOSHaHilR sTOrO O6beKTa;

no MeHbueil vepe, HIDKHo pa3BLtBarb hHbre reopLlt/, Koropble nosBoJlhJlt4 6st ero

cAeflaTb.
3Aecu 3apaHee H\DKHO CAenarb HeKoTopble oroBopKh. Pequ noilAer BoBce He 06o

BCSX BaphaHTax peaflt43Ma B TOJlKOBaHhh, Ho hcKttloq4TelbHo O peanLlcTLlgecKor

Teopltu TofiKoBaHhtl B TOM o6flhKe, B KOTopoM oHa notlBtlJlacb h pacnpooTpaHLl-

Iagb BO OpaHrlrrrr,r u B K6TOpOM OHa h3JlafaeICg' vI 3au-ll'lulaeTcn cBOt4Mh oCHoBHblMLl

npeAcTaBL4TenqMil. Tarxe Mbt Fte 6yger'a FoBOpt4Tb o AByX Apyr!4x Teophtlx, KoTopble

npeACTaBnfftgT CO6Oft pasB4TUe pea;lt4CTt4qeCKOfi TeOpLlh TOnKOBaHhF, - O <TeOpfit/

aKToB apryMeHraruBHorg nphHlDKAeHtAfrrrT V o <lop4At4qecKofr TeopHh FogyAapcrBa>'

floclegHnn Ka6aeTctt oTHoueHilft MeXAy cr46TeMof nphHL{HnoB H noHqTt4il, KOT9-

psre nQopvl,lpyroT To, r{TO O6bl,{Ho Ha3blBanT o6utefi Teopheil rocyAapcrBa),8 c oA-

Hofr cropoHui, ra o6uleil crpyKrypoi npaBoBoil chcreM' - c Apyrofi.e TeopnR a<ros

apryMeHTaTilBHOrO npfiH\DKAeHfiR paocMaTpuBaeT To, t{TO npohcxoAt4T' KaK <Cne-

Ll4or4qecKoe 16prlgr,4qecKoe npfiH)Dt(AeHhe, nocKonbKyAnF AOCTHXeHL1fl OnpeAeJleH-

Hof Uenu Her Apyroro cpeAcrBa, KpoMe roro, Koropoe cBtl3aHo c Oopvoil trcpt't-

AilqeCKOfi apryMeHTaq4h nV6O, no MeHb[Uefi vepe, npeAcTaBngeTgs Hahflytlt1l4M'

Pa3yveerCn, BnoJIHe BepOtlTHO, qTO aKTOp He OCO3HaeT AefCTBhe yKa3aHHor9 np1a-

lfxAeHraq L1 He npHMeHFeT nOAo6Hoe CpeAcTBO, HO B TaKoM cnyltae OH He gOCThra-

ei ceoeil uerh>.10 ern <ouqenqrin Ka+(yrcg recHo cBqsaHHblMl4 Apyr c ApyroM.rl OH!4

KacapTcff Bonpoca O Heo6xogttMocTt4 h OyHKL-ll,tffX no1flTvtil, a TaKXe apryMeHToB,

7 Kporue 10<e ynoMqHyrblx cKaH.44HaBCKI4X, aMepnKaHcKhx 14 HTaIbsHcKl4X l]lKOJ] CyqeGTByeT

6oruruoe Kon;.lecrBo Apyrrx BaphaHroB, HHorAa 6ru3Kl4x peanhcrl,lqecKof reopt414 ron](g_Bal11'

Cp., n-u"p-, Fri edman'L. iZ. On in" tnterpretation oI Laws / / nqtig .t-qr1s. 1988. N 3' P' 252-262;

iioi U. dawa Frydman: A Polish Legal Fiealist //Ratio Juris. 1991. N 4' P" 72-78'
8 Cnegyer BbtAerflrb reopul0 aKToB apryMeHTarLlBHOrO npuHlDKAeHiltl, 9bl4M npeAMeTOM

eBnFer6n t43yqeHue cnoco6a Bocnpotl3B9AGTBa TeX OrpaHuqeHhf, KoTOpblM nOABepxeH aBTOp

aKTa ayTeHT;qHorO TofiKOBaHtltl nptl HcnOJlb3OBaHuH OOpMbl (lopl4At/qecKoi apryMeHTa\uV>'
Pequ r,rAer 06 aKTaX apryMeHTaTuBHoro npilHy)KrqeHhtl' cBtlSaHHblX c TeM, qTo nto6ofi aBTOp

aKTa ayreHTtiqHO;O TorlKOBaHHtl tlHTerphpOBaH B CeTb QarrrUeCrrX MeXaHU3MOB BIaCTHOTO

np4HyDKASHhe., c npfiMeHeHreM Koropblx t4 cBfl3aHo roJlKoBaHile (TrOper M. Pour une thdorie

juridique de I 'Etat. P. 314).
e  t b i d .  P . 2 0 .
'0  lb id .  P .22 .
1r Cv. crarblo Milujerq Tponepa "Les Contraintes argumentatives" ( "ApryueHraruBHoe

npilHyxAeHue>), Koropan .qotlxHa 6urru ony6nraKgBaHa B c6opHt'1Ke MaTepualoB MexAyHa-

poAHor9 KoJtJ1oKBt/yMa no BonpocaM aKroB lopr4ALlqecKOro npilH)DKAgHtlq, KoTopbli cocToe1lcF

L orrn6pe 2000 r. R flapuxe. flo noeoAy cnopoB o AaHHoi roHqenll4tl !,1 ee cBtl3l4 c peanhcrl4-

qecKoil reopuef rolKoBaHhn cM. Moro Cr ar.;p "Critique de ta th1orie des contraintes juridiques"
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ncnonb3yeMblx AJ]F O6OCHOBaHh s nv6o onpeAeneHHblx yfBepxAeHhfr B Atn3Kyccut '

KOTOpytO MoxHo paccMarpilBaTb B KaqecTBe (opu.qhqecKofr>, nh6o npaBoBblx unh

MopanbHblx HopM. Bo3voxHo, loph.o,t4qecKaF Teophfl rocyAapcTBa B cBg3t' l c 3Tl4M

9Bn9eTc9 He qeM hHblM, KaK npLlMeHeHr{eM Teophl4 aKTOB apTMeHTaThBHOFO npfi-

H\DKAeHilq, HO 3Aecb Mbl He 6y,qeV SaHHMaTbCR 3Tl4M BOnpOCortA. O6e Ha3BaHHble

Teophl,4 npegnoflara|cT peanucTl4qecKyto Teopfito TonKoBaHHtl B KaqecTBe TeopLll4

(npaBoBoroD pearhsMa, T. e. Teophrl, hMelcuieil ceohbl o6beKroM (npaBo>' B pav-

Kax (npaBa) KaK O6beKTa 3TL1X TeOpNfi BO3HhKaloT OnpeFeneHHble noHtlTt/g vnv

onpeAeneHHble aKrbl apryMeHTaThBHOrO npfiHlDKAeHhF' K <npaBy" raKxe Moryr or-

cb|naTbTeAi lcKypcbl , t , , l3yqeHi leMKoTopb|X3aHhMaoTcFyKa3aHHbleTeop' | t4 '
Bsr6op HaMn npo6neMHbtx 6noroe cBq3aH C HaMepeHhev y6egurenbHo npoAe-

MOHcTpt4pOBaTb sKcnflhrarheHstfr nOTeHLIhaI errx reopufi '  l- lO4o6nOe OrpaHHqeHhe

npr eu6ope Hen36eXHo HeceT pt4cK npo9l3BoJlbHoro hcKtltoqeHl4ff TeX apryMeHToB

h oIeMeHTOB, Koropbte Moffrf i 6u gonolnrTb paccMaTphBaeMylo KoHllenqfirc B ee

4enocTHoM eAilHGrBe. Buecre cTeM paccMaTphBaeMHi noAxoA 14HTepeceH KaK pas

TeM, r{TO no3BoflrreT npoficHhTb, ocnopuTb ilnh nepeGMoTpeTb npeAnocblnKh, MeTO-

!,br r,,l oxhJl,aeMble pe3ynbTaTbl.

PeroHcrpynpoBaHhe AaHHOT TeophH AOnXHO n03BOJ]hTb ee hMMaHeHTHytO Kph-

TVlKy.rr 3AeCu HeAOCTaTOLIHO yrBepxAaTb' t{TO nphHflTfie BbIBOAOB t'13 AaHHOf TeO-

phh AeflaeT HeBosMO)KHblM pa3BhTfie HayKLl O npaBe, 3a i lcKJltotleHileM HeKOen

pa3HOBt/AHOGT6 nOIHTt4.{eCrOil COqtlO1OFHtt. BeAS Llenb peanhoTt4qecKoil Teophh

TOJlKOBaHhtl cocTol4T LIMeHHO B AeMOHGTpaLlfit4 Toro' tlTo BCe OcTanbHbte nonblTKl4

o6bflcHhTb npaBo oKa3brBatoTcF npocToil l4Aeoflorheft.13 A cava 3Ta TeOphR O6b-

flBtfgeT, qTO oHa He npt4gepxl,{BaeT6tl KaKOil-nV6O rUnoTe3bl O <npaBe> hnu KaKo-

ro-nL16o noHq14ff <npaBa> B KaqecrBe HopMarhBHoro o6belcra, Ho paccMarphBaer

npaBoBpaKypceCoL lHo Io rHhnoAL tHHeHu ' l ( soc io log iede l ' ob6 i ssance ) ' oAHaro
3aOcTpeHre BHt4MaHHq Ha peAyKl-tgOHH3Me AaHHo* Tegpvtl ' l  He o3HauaeT 06Hap)DKe-

HHe ee cna6ocTt4. Brr,recre c TeM, HCXOAfi h3 noCblJlOK 3TOil TeOpLlh, MoxHo yrBepx-

.B,aTb, tlTo oHa uMeeT MHOIOi.|HCIeHHble HecocTblKoBKtl Ll qTo pacc)DKAeHh9 B paMKaX

(*Kpraryrra reopLru apryMeHTarMBHoro npuHlD(AeHun"), roropan AonxHa no9Bt4Tbctl B ToM xe

c6opHfiKe.
iz Cp.:Troper M. La th6orie du droit, le droit, l'Etat' P' lX'
r3 crpaHHo Ha6npAaTb, rtTo pearHcTl4qecKaq TeopLttl ToJlKOBaHhtl cTaIa o6beKToM Antl Ao-

craror{Ho Heoorsruoro Kon4qecrBa Kphrl4qecKux pa6or. Crur., Hanp.:.Guasftnl B. Michel Troper e

iinterpretittone Oetta cosiit"Xoii ti *"nalisi del iagionamento giuridico / eds. P. Comanducci'

n. Cuhstini. Vol. 2. Torino, 1989. P. 249-265 (s.qecu croylr orMerilrb orpaHilqeHi/e. pea;l.l4crl4-

.{ecKon reophl4 ronKoBaHus o6nacrbro ropr4cAtrKt-lttoHHblx peuleHvrh); Leben C. Le principe

O;eg"lite Oeuint fa toi et f a ineorie de l'inteipr6tation ju{icr^a!1e /1^Qn9im Perelman et la pensee

"oni"rnporaine 
/ ed. G. Haarscher. Bruxelles, 1993. P. 215-235 (rpurura hcKyccrBeHHoto

orpaHhqeHhfi peanH3Ma chcTeMaMU npeqeAeHTHOrO npaBa,.KOTOpble yGTaHOBneHbl lop14cAt'1K-

UHoHHblM14 oprunurr;; B ecniion O. ae. I orO're Oe la hi6rarchie des normes et la theorie r6aliste

i"l; int"ipiei"t6" - i; l ft;; ions crit iques //Revue de la recherche iuridique, 1994. P' l+a,sg',
(cr,r. oreer V. fponepa 

" 
io" *" noi""pei P. 267 sq.); Tims-it-p' Contre la nouvelle vulgate //

Coll iard J.-C., Jegoutoi f-" nouveau constitutionniti ime' M6langes en I 'honneur de G6rard

Conac. Paris, 2001 . P. 31 -48. - Cyqecreyror MHoFotlLicIeHHble Heony6nrroeaHHble pa6oru'

Kaca'ul,ecq errx npo6leM, B qacrHocrh Marr4crepcKue Auccepr.aufr'l;-c-r'4'a p,anp': Paour R'

leii.tui normatif Oe taiurisprudence constitutionn6lle. Aix-Marseil le l l l '  2000'
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peanficTr4qecKofi Teopilh ToJrKoBaHHq npt4BoA9T K HeBO3MOXHOCTh KOHCTpyHpOBa-
Hl4q TOI-O klccjleAoBarerbcKoro norq, KoTopoe AaHHaR Teop!,lf l  roToBl4T MA Ce6fr.

3a hcr.ntoqeHheM pFAa KparKhx saNre.raHh*, Mbt raKxe Bo34epxhMcq or nonblroK
BKJllor{hrb paccMarphBaeMy}o sEecb npo6nevarhKy B coBpeMeHHble QnlocoQcwte
ArltA topvqtAqecKhe cnopbt.t4 floghrreF{urfr cnoco6 peueHfiF npo6leuu rollKoBaHuff
c rpygoM n,tor 6u o6ofirncs 6es raroro BKrloqeHhF, Ho HaLUa L{enb - h3yqeHfie ronb-
ro pannoil orAenbHo ascroil Teopr414, ee apxhreKTo+tAKtA, ee BHyrpeHHefi ceseHocrh,
HCnOIbSOBaHUe elo qhcToro yqeHhg o npaBe B KaqecTBe MaTepfiafla A'|H KOHTpaCTa.

34ecs Mbr BosAepxrMcn or paepa6orKil aflbrepHarreHoft reophh (gaxe a o6-
u-lLrx qeprax) r,r He 6ygerr,r gaHuMarbcs sau{rroi Tex KoHqenqnil, roropble no.4Bep-
Trl/cb araKaM co cropoHbr peanilcl4.{ecxofi reopw rorKoBaHfin, .QauHan pa6ora no-
cBffuleHa aHaflf i3y 14 BHyrpeHHefi xpurure onpeAeneHHofr reoprr npaBa. Ee qenurc

ne 6yger Bbr4Bt/xeHile HeKoero KoHKyprlpytoulero npoeKTa, pasBe qro BblBoAbl l4s
KptArLAKvl MoxHo 6yger paccMarprBarb KaK MarepLlan nns paepa6orrr ra<ofr npo-
rpaMMbt. .[,nn coxpaHeHhq LleJrocrHocrn h3fioxeHhfl Marepr4ana Mbt Bce xe ocra-
HOBL4MCF Ha HeKOTOpbtX BOnpOCaX, B KOTOpbTX peafli lcTl4qecKaf Teoptlt l ToJlKoBaHt/lff
onupaercff Ha Kphr-r/Ky qucrord yqeHhfl o npaBe. ero uut B KoeM cnyqae ne 6yger
nonurxofr noKagarb Hnh npocro yrBepxAarb, t lro LtLlcroe yqeHLle o npaBe oKa3a-
nocb npaBhrbHbrM, a pear i lcrxqecKan TeopuF TorKoBaHhq -  HeBepHof i .  Hanporna,
gannsrfi Bonpoc ocraercff coBepueHHo orKpblrbtM. Pequ noi4er o QopvttpoBaHVV
KOHTeKCTa Anff Cnopa H, COOTBeTCTBeHHO, .trnF yKaSaHhs Tex MecT, B KoTopblx t4HTep-
nperallmn r{r4croro yqeHrs o npaBe nBrffercfl cnopuoil; sro no3BonfiT ttyttue noHsrb
cyulHocTb npoeKTa npaBoBoro peanil3Ma.

3Aecu Mbt nonbrraeMcn: l) nsy.rr.lrs o6qVro apxfiTeKroH14Ky peanucrnqecroil reo-
pr4r4 rorKoBanrn; l l) r3yqmTb cnoco6, KoropbtM AaHHae reophq AucraHqhpyercs or
onpeAefleHHbrx re3hcoB y\.reHufl Kenueena; l l l) Nsyvuru re rpyAHocrt/, Koropble 3a-
craBreror o6parrrucn r o6uosneHnoi eepcurr,r npaBoBoro peallh3Ma; lV) norasaru,
qro AaHHafl BepcLlfi He no3Bolrner p,ocrt4qb nocraBfieHHbtx elo qeneil.

L KoncrpyKuuc reopur4

Hecvorpn Ha ro qro paccMarpuBaeMaF Teophe cqhraer ce6n "peanrcrnqecroil
reopneil ToflKoBaHr4ff), oHa npexAe Bcero nBrnercn o6qefi reoprei npaBa h re-
opraeft npuHflTNfl peureHrfr. OHa sersercn reoprefr ToJIKoBaHL'rn lt4ub nocrolbKy,
nocKonbKy ynorpe6nner repMr,tH <TonKoBaHLle> He .qrn ceMaHTHqecKoro aHarttga
(roropsril cropoHHhKav sroil Teopnh B paMKax npaBa npegcraBnfferce HeBosMox-
Hula), a AnF onpeAereHrq 3HarleHhn, rtpr,i4aBaeMoro reKcraM <npaBonpfiMeHilTelb-

HbtMH opraHaMil>. PealucruqecKaq reopLrff TorKoBaHhn nonyraercff r,13 14gbtcKaHHo-
ro coi{eTaHhff Tpex nosLlr{,1il: 3Mnilph3M, roropsril r/3 onblTa AenaeT eArHcreeHHstil

t! O.{eer{,qHo, r.tro ocHoBonoraFa}ou{r4e reghcbt pealucrl4lrecroi reopuu rolKoBaHtlR Ha-
xorq,s-rcs B qeHTpe MHoroqucleHHurx SulocoQc<r,rx h reoperhKo-npaBoBbtx cnopoB. Bonpoc
o roJrKoBaHHH He Moxer Bcepues o6clorqgarucR 6es yrera raKfix cnopoe. Ho eagava Hacrosulei
paSoru HaMHoro cKpoMHee, nocKonbKy peqb hger rolrbKo o peKoHcrpyKur4h apxilTeKroH14Kh
eroi reopNn N o6 rey.reuru ee nocneAoBarerbHocrr4, floerouy e,qecb He Mecro.B,ntl AerattbHoro
obcrlxgeHr.rn nocraatreHHblx BonpocoB caMux no ce6e, fi no srofi nput{uHe Mbt He nphBoAhM
6u6lnorpa@nrc nogo6Hux cnopoB, cavuil xparrrai cnrcoK xoropoil Bbr[ueJl 6st galero ea
ripeg.enu, HaMeqeHHbre F,rq Hacronu{efi pa6orut.
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KpfiTephil nogHaBaeMocrh Beuleil, a v3 qyBcrBeHHo BocnphHLlMaeMoro aKTa -

rpurepuil Ane ycraHoBreHhq raKoro aKTa; BoJrfoHraph3M, roroputfi cBfl3btBaer Becb
npoqecc Bocnpotl3BoAcrBa HopM c eut6opov qerh BracrHbtM opraHoM, i lro Bcer4a
hMeer eneurHr,rfr eooerr no oTHoueHuto K co3HaHuto; npL4Hl-lL4n onpeAeneHHocrt4,
roropufi rpe6yer, qro6ut nn6ac HopMa uMera qerKo onpeAeleuHutfi o6rerr, ccFlo
npe,qfi i lcbtBaeMoe Aeilcrshe. Ecnn esqrs pearilcrhlrecKyto reopLto roflKoBaHufl
B KaqecrBe cucreMbt, To oHa o6pasyer eAhHcrBo HecKonbKLlx nonoxenulfr, Koropbt-
Mh pa3BilBatoTcF l4HTyr4TrlBHbte Te3NCbt, SaflOXeHHble B OCHOBanUe erofi TeopLlt/ i.
Heroropue il3 orklx noloxeHrfi BBo.E,RToF 6esAorasarerbHo B KaqecrBe nepBLlLtHbtx
sneMeHToB, Apyrile BbrBoAnrGF Lr3 Hr4x,qeAyKTL'rBHbrM nyfeM. Ho e panarax eroi reopnut
HrKor!,a He npoBoAtlt loob OKCnIuLtt4THoe u ChCTeMaTL'lqHOe AeneHhe MeXAy nepBfii l-
HblMh t4 npoh3BoAHbtMh noroxeHAAMV. PeanucrrqecKan Teophfl TottKoBaHLlfl TaKXe
crarKLlBaercn c npo6neMaMil nocregoBareflbHocn4. Ars roro qro6st pa3Bhrb Becb
noreHLlnar AaHHofi TeopLlh, Hyrfio npoBecrLl 6onee qerKyto rpaHuLly MexAy nepBLlq-
HbrMLl Lr nporsBoAHuMh resucaMh. B ra,recrBe cre4crBhfi Hlot<Ho 6utno 6u paccMa-

TpilBaTb Te no'|oxeHhF, K KoTopbtM oKcnnhqhTHo npnMeHlrM cTaryc clegctelti l , roT-

Aa KaK Apyrue noroxeHhn nphH!4Maflucs 6sr rar hcxoAHbre nocbrJrKll. B AaluHefiuev
Mbl Bo3BpaThMcg K oTHoueHh|o MexAy nepBilrtHblMl.4 N npoh3Bo.B,HblMLl nOJlOXeHhflMtl
B qerflx qerKoro.E,ereHhq MexAy ocHoBaHr4sMt4 h BbtBoAavu. Hrxe Mbl gaAuM onm-
caHile npaBa no peernhcrrqecxoil Teoprt/t rolKoBaHilF (A), a rarxe npe.n,noxuM cno-
co6ur pasarrve v npvMeHeHhc c.fleAcraui i ls erofi reopnu (B).

A. O6nacrb npaBa

Eclr paccvarpfiBarb peanncrLtlrecKylo reopLro ronKoBaHun B qeroM, To MoxHo
BbrAenilTb cneAytou_lue nofi oxeHhfl :

I ) cyulecreyer oMnfipuqecKas 4efrcreurenbHocrb, AocrynHaF Ha6loAeHulo (o6-

ulwfi eunnpusu);1s
2) cyulecreytor 3HaLteHhR, BblpaxeHHbte c noMoulblo BbrcKa3btBanuft, xoropute

ffBrri lorcrr nr4HFBt4crhr{ecKHMt4 Befli lr.t i lHaMu, AocrynHbrvr ua6lrcAeF||to (ceuauru-
qecrcufr eunupusu);

3) Hopva qBflflercn 3HaqeHheM BbtcKa3brBaHfifl, Koropoe Bbtpaxaer (aKT Bortl)
u npe,qnLicbteaer (paspeuaer, sanpeulaer) onpepeneHHyo noclleAoBarerbHocrb
Aefrcteuil (ce rvauru rco - Ho p Maru B H at rt eon rc ura pwa m);16

4) ouronorun npaBa'.
a) npngmvecKan HopMa ecrb HopMa, o6ocnoeaHHaq reM cnoco6ov, roroputfi

cqhraercq aEeKBarHbtM B AaHHoM o6ulectse;t7

ls ,Eaeaevure 3.qecb Kypcr4BoM BbtpaxeHun ueo6xo4t4Mbr HaM ToJlbKo Anq yAo6crea B pa-

6ote c eruvr regilcaMh.
16 

"floeton,,|y Heo6xoguvo... BepHyt-bcq K onpeAeneHulo HopMbt KaK gHaLteH14to HeKoeto aKTa
hnH HeKoero Qarra" (Troper M. Pour une th6orie juridique de l'Etat. P.64,82, 140).

17 
"O6qsareruHuri xaparrep unu EeilcteurerbHocrb Hr4KorLa He cocraBrtlpr Hn o6t-

eKTltBHoe ceoficreo HopMbr, Hfi ee cnoco6 cyu{ecreoeaHuq. OrHouleHhe raKxe He gBrnerctl

o6uerrheuHtur, Ho npeAcraeicer co6ofi Qopvy cBnstl, BBoAtlMyto aBTopoM BbtcKa3blBaHufl.
Ec51H raxaq Qopva cBrgh cr{tlraerce ageKBarHofi s gaHHona o6u-lecree, To 3To Bonpoc Qarra,
a peueHlre paccMarprBaercfl B KavecrBe o6ocHoeanHoro, u B groM cMbtcre MoxHo cKa3arb,
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b ) n paaonopff AoK ecrb chcreMa tophAhLlecKhx HopM, r. e. crcreva o6ocH oBaH un ; 18

6 \

a) ronroeaHue ecrb nphAaHile gHaqeHhq HeKoeMy MHoxecrBy autcraguteanuft
(resuc o AeilcrseuHoM ronKoBanuu);

b) peanracrhqecKafl Teoprff ToJrKoBaHHn 3aHuMaercn TolbKo rotlKoBaHilerul e o6-
fl acrLr npaBa (n p u n 4u n o co6e u nocru);'s

c) Heroropsre aKTbr roflKoBaHHq nvenr AefrcrBfie B npaBonops.n,Ke (npunuun eQ-

Qercrwauocrh ronKoBaHun); ero - aqeHTr4qHoe ronKoBaHue;
d) rolroaaHhe, ocyulecrBrneMoe nHqaMH B craryce Ha6ntoAarelefr no orHoLle-

Hhlo K npaBonopnAKy, nhlxeHo Aeicrers B.traHHoM npaBonopffAKe; oro - AoKTpu-
HanbHoe ronxoeauue;m

e) onncaHre aKToB ayreHThrrHoro ronKoBaHilF eBrflercfl npeAMeroM HayKLl
o npaBe;

6) noprraalaBHbre reKcrbl nBlnlorcff HeonpegeneHHbrM14 (npwn4un rerccryanauoil
Heonpeqeneuuocru);21

qro oHo o6naAaer xapaKTepoM Hopr',lu. Torga npaeoBaq chcreMa ffBrrrercn r.4MeHHo crcrevofi
o6ocHoeaHUc" ( lbid. P. 174).

18 CM. npegbr.qyqyp cHocKy.
re 3gecu MoxHo orMerilTb pa3nhqhe Mex4y npeAMeroM pealncrr4qecroil reopuu rol-

KoBaHr4n (onucaHue onpe.qeneHHurx geficreuil no roJlKoBaHHto B KalrecrBe $arroe), c oAHoil
cropoHbr, Lr npeAMeroM Teopht4 aKToB apryMeHTarhBHoFo npuHyx?qeHLln (cnoco6a, KoropbtM
aKropbr o6ocHoeureator crparerr4!4, Ncnorbsyn ry OopMy apryMeHTaLlil14, Koropatt Bbtcrynaer
B KaqecrBe <ppnAr4qecKoi") - c Apyroi.

20 Pasflr4que MexAy "4orrpuuoil" vnv <topv$Vlq'ecroil gorvarrroil", c oAHoil cTopoHbl,
r "uayroi o npaBe) - c Apyroi, BBeAeHo B pa3Aefie "Hayxa npaBa h ppt4At4qecKag AorMaTu-
<ao pa6orsr M. Tponepa (Troper M. La th6orie du droit ,  le droit ,  I 'Etat. P. 3-18). Hayre o npaee
cneAyer 6urru o6uerrueHoil, neirpansnoil, eepraQraqupyevofi; ee npeAMerov Aorxnut 6utru
u3yqeHr4e noBe.qeHkln, cBrsaHHoro G npohsBo4crBoM HopM nyreM TonKoBaHilq, nu6o xe arrut
apryMeHTal4BHoro npfiHyxAeHLlq nph noAForoBKe H ocyrqecrBreHilil TorKoBaHLls. .norrputHa
t4tf 14 topr4AfiqecKaq AorMaTVKa - 3To AegTenbHocTb, cBq3aHHaff c oqeHoLrHbrMt4 cy)K.EeHl AMIA
fi npecneAyloulan npaKTllrlecKre 3aAaqfi; AoKTphHa He nBrgercfl neirpaluHoh, a cocraBrtt-
loqile ee npaBoBbre ycraHoBreHHn He voryr 6uru eepuQrqrpoBaHbr r4JIt1 QalucrQnqrpoBaHbt.

" Cp.: uB rophAfi..{ecKilxreKcrax He nafiru HuKaKoro cMbrcna" (Troper M. Une th6orie realiste
de l'interpr6tation // Dossiers. Th6ories r6alistes du droit. Strasbourg, 2000. P. 54 (nepeeoA:
Tponep M. Peanrlcrvu ecKan reopmn ronKoeanna // Poccuilc<uil tophAueecKhi xypHar. 2006,
Ne 2. C. 7-19)); nTexcr BcerAa AonxeH 6srru o6rerroM TorKoBaHhfl, v He rolbKo B cryqaex,
KorEa cMbrcr reKcra HeqceH> (lbld. P, 55). "S3vasg luKxe noAqepKHyrb, trro reKcl raruv 6ut oH
nu 6urr, Aaxe ecrLl Kagarcq 6ut coeepureHHo rrcHbrM, TeM He MeHee AonxeH 6urtu HctorroeaHn
(Troper M. Pour une th6orie juridique de l 'Etat. P. 82); "965"*-oM rolKoBaHHg Ha caMoM Aete
qBrqeTcq He HopMa, aTeKcT, no oTHotueHhto K KoTopoMyTo'|KoBaTeIb nblTaeTc9 BblqcHHTbTo,
KaKyp HopMy gaKrroqaer e ce6e ororreKcr. Crasaru, 9To reKcr Moxer Hecril B ce6e pasuute
cMbrcJrbr, ogHaqaer, qre oH Moxer coAepxarb e ce6e MHoxecrBo HopM, t4 npaBonpuMeH!1-
relsHuril opraH AoflxeH cAenarb eur6op Mexrqy r-rr,t',ru. ,Eo roro KaK ocyqecrBaeH sut6op, ner
no4nexaulei l  npuMeHeHhp HopMbr, Ho ecrbrorbKoreKcr> ( lbid. P.304).

eror eaxFreiwuil Ens KoHcrpyr4poBaH14n paccMarplreaevrofi reop1414 Te3!4c, oveBrAHo, noA-
HhMaer clroxHeilure Bonpocbr QralocoQran Rsurra..[,ocrarogHo orMerllrb, t]ToAaHHoe yrBepx-

.4eHHe HtaKorAa He o6cyc<galocb no-Hacronu1eMy B paMKax peanLrcrr4vecrofi reopu14 TorKoBaHfiq
B KoHreKcre coBpeMeHHbrx QrrocoQcK!4x r4sbrcKaHr,ri. Crv. e QmnocoQrv: Wright G. Realism,
Meaning and Truth. 2"d ed. Oxford, 

'1993; 
Soames S. Skepticism about Meaning: Indeterminacy,

Normativity, and the Rule-Following Paradox // Meaning and Reference: Supplementary / ed.
A. Kazmi. Vol. 23 (Canadian Journal of Philosophy. 1998. P.211-249); B reopLrh npaBa: Thaler M.
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7) npecrphnThBHoe npaBoBoe ycTaHoBneHhe hMeeT sHaqeHhe, TonbKo ecnu Ta-

KOe 3Haq eH h e < o n p eAeJl eHo> (n p u H I4I4 n H o p M aru B H O fr O n p eqe n e H H O CT U)i22

B)
a) AoKTpl , iHa He MoXeT SaHhMaTbc' l  ToIKoBaHi leM ( |opt , lAhl |ecK,1X> HopMaTi lBHb|X

TCKCTOB;

b) gorrpraHanbHoe roJlKoBaHLle He cyqecrByeT (AoKrpttHanbHbtil cKenruqu3M);

e)
a) ronroeaHile ecrb aKT Bonh (Ho He aKT co3HaHilR ) (eonnurapusM B TonKoBaHuu)iz3

b) nro6oe rorKoBaHhe hMeer oqeHoqnufr xapaKrep;

c) noprvrur cosAanrcfl rolbKo B pe3ynbraTe (ayreHrrvnoro) rolroBaHvtfr \pea-

nh3M B ronroeauuw);
10) euculne <npaBonprMeHhTefl bHble opraHblD oKoHqaTeIbHo onpeAenRloT sHa-

q e H h e re KcTo B (n p n u 4u n o p ra H n q e c Ko ro awe H T utt H o ro ro n Ko B a u n n) ;24

11) peLueHrarr Bblctuhx opraHOB HaBq3blBalorcF aApecaraM raKnx peueHili l  (9o-

Q e xr u a u o cra P e tu e u u fr) ;25
1 2) Hopvur tr BrR torctl Sarravl't (cr po rn il p eAyKuuo H Irc M );

13) npaeo h norHrilKa (BnacrHbre crpyrrypur) He Moryf 6slru qer<o pa3rpaHuL{e-

H b t .
Heo6xo.qraMo LlMeTb B BhAy COBOKynHOCTb BCex oTLIX pa3Hopop,Hblx sf ieMeHTOB

B peanilCTt4qeCrOft Te6phh TOtlKOBaHhtl,  qtO6UI nOHUMaTb enyrpeHHuil  MeXaHkl3M

geilcreNR erofr reoPru.
O6UJI ;1 OM1UpLl3M fi CeMaHTht{eCxrfr OMnLlph3M COcTaBJltltoT SnNCTeMOIorhqe-

cKhe ocHoBut 4anHofi Teopny h BBoAtlTctl e Hee 6eeAoKasaTelbHo. O6ult 'tf i  eMnh-

pllgM MeTOAOtlOFt4qeCKh He O6OCHOSbIBaSTCR r He OnpegeflFeTCc' ECnu eCrU nH-

QopMaLlLtfl O HeKUX CO6btThRX, rO CnOCO6 hx npe3eHTaul/|V He npo6nevarh3fipyeTcF.

Mur rHaeerrl Aero c gMnilprqec<oft reopneft, rotopaR He AaeT HilKaKOTO yKa3aHhtl,

KaK KOHKpeTHO yCraHaBIilBaTb OnblTHble .[,aHHble. f lo tueHuuleil tuepe' B KaqecTBe

Mehrdeutigkeit und iuristische Auslegung // Forschungen aus Sta.at und Recht / eds' G' Winkler'

W. Antoniolli. T. 59. Wien; i.J"*Vot( ideZikress X. Legil lndeterminacy // Califo-rnia Law Review'

1989. N 77.P.28gsq.;BlxB. Law, Language, and Leg'al Determinacy. oxford, 1993;Coleman-J''

Leiter B. Determinacy, o;l""li"it, ;nE nuir'britv /1 iaw^a1d Interptetation / ed' A' Marmor' ox-

ford, 1995. P.2O3-278; Endicott L Vagueness in Law' ororo, zuuu'
22 Cp.: ".[,o roro KaK ocyulecrBneH eur6op, Her nopexauleil npuveHeHho HopMbl' Ho

ecrb ronbKo reKcr> (eur6op nberorray *a"aer""'ronbKo 3HaleH14e) (Troper M' Pour une th6Orie

juridique de l 'Etat. P. 304).
23 .Kar npO,qevOHCTpl4pOBaHO MHOrrMh aBTopaMfi, TOJIKOBaHile qBtlgeTctl He aKTOM nO-

3HaHuq, Ho aKroM eonil" ( lbid. P. 99).
24 nHo e raqectBe ayreHTltiiHoro MoxeT paccMaTpuBaTbcc ToIbKo ToIKoBaHile' KoTopoe

B OKOHqaTerbHoil Qopve .qaeTcfl cyAoM, nocKonbKy LIMeHHO CyA gBtlFeTctl TBopl-loM o6ulefi

HopMbl - roro sHaqeHufl reKcra, Koropoe cneAyeT nprMeHsrb> ( lbid. P. 90).

25 Cr,a.,Hanp.:of lpoqeneHreMAeiCreLtqaKTaToJlKoBaHhgtlBlt leTcgTO,VrOraroi laKrHaBq-
3bf Baerce, He3aBHc1aMo or ero coAepxaHhn) (Troper M. Une th6orie r6aliste de I'interpr6tation'

p.53); 
"Q13614M 

yKaSaHUeM, KorOpoMy Huxecrogulile cyAbLt,1 cy6lerrul AaHHoro npaBonopeAKa

.qonxHbt coor"e-"t"o*ut" nbAyr6o"oii o-rMeHbt Lrx peLueHrail 4nn cyAoB, ngAylpg:9l.1_"Y:.?:1"
3a oTKnoHgroueece noeeAeFla-e gnn cy6uerroB,.. AaHHaF O6Ulaq HopMa [rOnroeanue, AaHHOe

" 
o*o"*"tun"Hoi eoppre cygo\r] sBn;ercq o6q3arenbHoil Ans nrxecrotlul4x cyAoB' Me nvL\

H BracTHbrx opraHoB, -KOTOpbte noAqhHeHbt lopl4cAylKqr4r4 AaHHOTO Cyga" (Troper M. Pour une

theorie juridique de I 'Etat '  P. 90)'
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npeABaphTenbHor nocbtJlKh npeAnonaraeTcg, r{To peaJlbHocrb co6btrvil MOXeT

6utru AorasaHa nyreM anpuopHblx MeroAoB' O6qufi sMnhphsM neFKo coqeraercn

c no3hqr4qMr.4 HayqHoro peanLl3Ma e Qranoco$t A, HO.nhll lb B TOM CMblc1e, t1To pea-

nL1c1,{qecKa9 Teop|/1g rorKoBaHils npeAcraBnqer co6oil peajlklcrt'4qecKyto AoKTpt'4Hy

e QilnocoQcKoM cMucre''PaeHHN4 
O6pasov ceMaHTLlqec<util svnrptt3M npilHl'4MaeTctt 6esp,orasarenbHo:

He yTor{Hffercg, Ha ocHoBe raroil TeopLlt, l sHaqeHuq 6asrpyercn rarofi oMnilph3M'

flo naeHuueil uepe, Heo6xoAt4Mo AOnycThrb, qTo cyulecTByloT AOCTynnute Ha6nnAe-

Ht4lO Jti lHrBhCThqeCKile O6beKIbl, h npeAnOnOXLlTb BO3MOXHOCTb HaAeAeH1a ff 3Haqe-

HheM 3Tt4X BeJ.lhr.tnH, He3aBhct4Mo oT TOrO, KaK OHO OCyqecTBnFeTcF. yCTaHOBJIeHile

Jli lHrBilcTtltteCKhX o6beKToB AOnXHo 6aSnposaructl Ha BoSMOXHoil He3aBLlCvlMocTT'

oT ycTaHOBneHt4F 3HaqeHhtl OTI4X O6beKTOB, HO eCnU TaKile O6beKTbl BOO6qe Cyqe-

CTBy1OT, TO OHL1 BcerAa HMercT 3HaqeHile. BVecre C peanhgTt4qe6K9t reOpneil rOl-

KOBaHuq MOXHO npeAnOnOXLlTb, t lTO 41.1ff HeKOTOpbIX BblCKaSblBaHfifr 3HaqeHMe He

onpeAeneHo, Anfl Apyrhx BblcKa3blBaHhi oHo onpeAeneHo nonHocTbtovnv B He3Ha-

qhTenbHoil nponopLth14. orc1g,qa cneAyeT, qTo AonxHa 6utru eosvoxHocTb ycTaHoB-

.neHmq TaKr4x 3HaqeHHft, nocKonbKy oHr,1 hMetoT Ty vnv hHyto Mepy onpeAeneHHocTt4'

HopvarreHbtfr BoIloHTaph3M BblreKaeT us o6ulero 3Mnupil3Ma. Hopva - ecnLl

Boo6ule raKae Beulb cyulecrByer - Moxer 6utru ronsro OaKroM cpeAh flpyrhx OaK-

TOB. Te QartU, KOTopblMh 3aHilMaeTCH peatlh6Tl' l l le6Kaq Teoptttl TOnKOBaHhA' frBng-

FoTCF (aKTaMu Bolt4> (3Aecb oTa Teopkte cneAyeT qklcToMy yqeHhto o npaBe)' B qet"t

KOHKpeTHo 3aKIlor{a}oTcff TaKfie aKTbl - HnKOrAa no-HacTottu{eMy He o6bflcHgnOCb

Hh TOi, Hr/ Apyrofr Teopher.26 HecovneHHo, .nOCTaTOtlHO AonycTl' ' , lTb, ttTo <BOnq> oT-

cblnaeT K ncuxonorhHecKhM AaHHblM, K Onpe.EeneHHblM MeHTaJlbHblM aKTaM' Llelb

KOTOpblx cocrot4T B ocyulecTB neitAu onpeAeneHHblx .EeficTBt{il. cIarl] 6Utru, naox-

HO CKa3arb, t lro (HopMoil ' qetlqetctl ro, t{To Bblpaxaer raKoe MeHTarbHoe cocro-

flHhe. cneAoBaTeJlbHo, cyu{ecTByeT BHe;1ilHrBhcTNqecKoe noHtlTre (HopMa> Hapfl-

,qy c nuHrBhcTr/qeGKhM noHFTheM, BblpaxeHHblM B nonoxeH14t/ N9 3 (crra' Bblue)'

pealncrnqecKaF Teophq TofiKOBaHNn O6naAaeT TeM oqeBilAHblM npeuMyillecTBoM

no oTHOUeHillo K qhcToMy yqeHfi|o o npaBe, qTo 6onee qeTKO CBFsblBaeT HOpMy

c,rt/HrB,cl4qecKqMtl o6beKTaMh, qeM c ncilxororhqecKhMh AaHHblM!4'27 Ho o6 or-

HOtUeHL4flX MeX!,y STklMl,l AByMfl BLiAaMh BeJlrlt l t lH HHLlerO He fi3BeCTHO' TaKXe He

h3BecTHO O TOM, KaK qeTKO yCTaHaBflylBaloTctl f lklHFBt'lCTtlt lecKhe ttBIeHutl ', 3HalleHhe

KOTOpblx 3aKtlloqaerctl B ToM' t{TO OnpeAereHHble EeilCTBVfl O6n3arerbHbl' Ao3BO-

neHbl t4Irl 3anpeuleHbt. B qenFx noHhMaHhF paccMarphBaeMblxTeophfi.B,ocTaToqHo

AonycTt ,4Tb, t ]ToonpeAeneHHble ' |BIeHi lFcyu{ecTBy}oT' i {ToBo3MoXHoycTaHoBIeHue

,, pf"r"r*, A L" 
"tatut 

de la volont6 dans la d6finition positiviste de la norme juridique //

Droi ts .  1999.  N 28.  P.83-98.
27 pasyvreercn,KeruseHnpex,EeBcel-oyAaLlHoKpl4rl4KyerflcLlxojloft'l3MnpLlon!-el:le^11.1.

nop"o''("r'.'o6;;r, ttrio.;, no""nyi BorR He paccMarpr4Baercg B KaqecrBe nchxororllqecKot4

Be1hqr,tHbt e .tlrCtO\4 yrleHr4r O npaBe>, TO 3Ta TeOpHq paCCHnaeTCtt, 6OCKOJIbKy peqb HAST 06

ycraHoBreHuLt cMbtcjra onpeAenefiHblx aKroB (Hanprruep, Qarra roro, tlro HeKorop-bl:li-t:

Bcraor B 3a,.'e HaUHoHanbioro Co6pu'. t AtlpvnphHtlTHu 3aKoHa), T. e. sMnHpHL{ecK6x tlBreHhil'

<o*""o, 6stno 6ut npocTo o6bccHtlTb, B '{eM KOHKpeTHO COGTO1',IT BO11F Kax.qoro 113 3Tl4X tlhq

B.qaHHoMKoHKpeTHoMcnyr{ae,HopeqbBcetAarAeTHMeHHooTeXaKTaXBonH(BncHxoJloruqe-

""-or ""","n"), 
roropure HMeloT HeKOe 3HaqeHue, Bblxogtlulee 3a npeAenbl nGHXOIOn4qecKLlX

BeJIhtlf iH.
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TaKilx frBne+nil. Ecnr n,tu AonycKaeM (ceMaHTLisM)>, To ero o3Haqaer, t{To no orHo-
ueHilro r no6ovy npaBoBoMy ycraHoBneHnro nE, c noMoulbto coorBercrBylou-tux
MeroAoB (o roroputx HaM Hhqero He ilgBecrHo, Ho B qernx noHhMaHHn eruxreopufr
Mbr raKxe .EonycKaeM, vro o6lagaeM TaKfiMt4 verogavn) Mbr MoxeM cKa3arb, trro

3HaqeHile nEo ecTb HopMa; nu60 xe Mbr MoxeM cKa3aTb, rlTo SHaqeHHe "E" Fie ecrb
HOpMa.

,naxe eclut Mbt B Tor{Hocrh He 3HaeM, KaKoBa gra HopMa, HaM hgBecrHo. t{To oHa
cyulecrByer tAnv v-to oHa He qBflqercrr nopvofr. llosrovy BcerAa MoxHo GKa3arb
(npm npovmx paBHbrx ycroennx), B qeM cocrour gannuri acneKT 3HaqeHhr ron-o HJIH
t/' l  HOI-o npaBOBOrO yCTaHOBIeHilt l.

Aln ynpouteHfiF chryaquu 6ygev Ha3brBarb <ToJrKoBaHheM> aKT nphAaHr.{ff GF.ibtc-
ra HeKoeMy MHoxecrBy BbrcKa3brBaHHf .

C oAHoft cropoHbr, peru nofrger o neroefi geQrHnqnu, o KareropHn aKTo3. Ko-
Topaq !4Meer cBoe Ha3Banre. Ho ero eule Hhqero He roBopHT o npzpoF,e raKot-o
arra. PeanncT!4qecKaff Teopxff ToJrKoBaHHg, KaK noKa3brBaeT ee Ha3BaHHe, ffBrf;ercfl
reopueil, sa4alra roropofr cocrohr B onpeAeflenuu etofr nphpoAbr. He npereHg,yn
Ha hsyqeHhe Apyrfix cQep, AaHHaF Teophs Kacaercrr rolrbKo c$epu npaBa: qrc nph-
BOAI/T K BBeAeHLIIO nphHqhna Cnel{hanh3aqhh.

C gpyrofr cropoHbr, per{b hAer o6 oAHov r4s oreMeHroB reopnu 3HaqeHufr.3p,ecu
BaxHo ro, rrro comacHo gaHnofi reophr 3Ha\ieHhe npepcraBnffer co6oi pesynbrar
HeKoero aKTa,Ho He FBrnercn nepenuHofi.qaHHocrbrc, Koroplro MoxHo 6uro 6u uc-
cre4oBarb c noMou-lbto anpuopHbrx Mero.noB. Heo6xo,n,nuro, .{ro6u 3HaqeHHe 6brro
onpe,D,eneHo B ToM cMbrcjre, qTo BMe[uaTeIbcTBo HeKoeFo HBIeHi4F .qoJI)KHo npoh3-
Becr,4 l lgMeHeHhe s ycrpoftcrBe caMoro o6uerra. B nornqecxoM 14 Bo BpeMeHHoM
r3MepeH!4ffx AonxHo 6utrs ,,9o" tA <<nocne>>, AonxeH cyl4ecrBoBars o6terr "O", He
Ha[],eneHHbtfi gHaqenuev, r o6uerr ,.o,,, Haleneguafr 3HaqeHheM. l4veuno o6r-
eKT, He Ha.qefieHHbri gHa,reFtueM, Ha3brBaercn (TeKcroMD B pearxcruqecroil reopvt
TolKoBaHhs. .l,annui ceMaHTfiqecrri l acnerr peaJl14crrqecroil reopuru roriKoBaH14e
xapaKrepr4syercfl B Hacroeulefr pa6ore KaK <re3rc o6 eOOerrHBHoM roJrKoBaHil!4>,
qro6st nolp,HepKHyfb, rrro gHalreHhe sBrqercs npougBo4HbrM or HeKoero aKTa.

Cyu-lecraeFr H br M sr e M eHToM AoKa3arefl bcrBa F Bfl nerce on peger eH h e n pH pogbl
TorKoBaHrg. Hasoaeru (TeKcroM> HeKoe MHoxecrBo BbrcKa3brBanrfr, HesaevictAuo
or roro, Ha qro raKile BbrcKa3btBaHhn onilpatorcq. CornacHo nphHqmny reKcryarb-
Hbi HeonpeAeneHHocru nn6oil TeKcr He onpeAeneH, T. e. a Ka.tecrBe reKCTa He o6-
ra.[,aer HuKaKuM gHaqeHileM. B AorasarerbcrBo ororo nonoxeHhq MoxHo npuBecrh
HeMano npiltrr/H. Bo-nepeurx, AeficrBileM B npaBonopsAre o6naAaer uMeHHo ueruil
aKr, Koropbril, onupancu Ha Heruil TeKcr, onpeAenffer cruurcnoeoil au6op. Ao rvro-
MeHTa raKoro sur6opa, craJro 6srrs, cvurclra He cyulecrByer. Bo-eropurx, npaKTh-
qecK}t HeBo3MoxHo ycTaHoBrlTb HaMepeHue Toro, KTo co3Aan reKcT, nocKonbKy.[,ItR
ororo HIDKHo 3Harb MeHTarbHoe cocrosHhe Bcex rex, KTo yqacrBoean a Qopvttpo-
Ba+tzt'z, TeKcra. 3ro eeger K npaKTilqecKr4 Hepa3peuilMbrM TpyAHocrnM, a pegyrbrar
raroi peKoHcrpyKtluv (ecnu K KaKoMy-ro pe3ynbrary eoo6ule MoxHo nprfrrn) acer-
ga 6yger cryuafiHsrv. lzl gaxe ecril oKaxercn Bo3MoxHbrM ycraHoBlrrb nocregoBa-
TeflbHoe MeHTanbHoe cocroqHre orhx nLr-I, To oro cocroflHLle He 6yger 3epKanbHo
orpaxarb rolrbKo co6urhc BoKpyr QopvlrposaHuq reKcra. f losrovy Heo6xoAuHastv
oKaxercn KoHcTpyt4poaarb HeKoe cy6uerrmeHoe HaMepeHue, Koropoe HuKor4a He
cyulecrBoBano e geicrBilTeflbHocru. HaroHeq, HyxHo 6yger c4enarb eu6op us

z:z i o<=rorlH h K!4 fi PABA {r.r*u}/. LA\$- M ED|A. org )
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MHOXecTBa cMbtGJloB, KOTOpbte MoxHo HaftTU 3a npeAenaMh cy6beKTUBHOrO HaMe-

peHufl, cMbtcn, caM no ce6e He sagaHHstil cooTBeTCTBytOU-tLlM TeKCTOM.2S

t-lpmHqrn TeKcryanbHoil neonpegeneHHocTrl npe[nonaraeT, t{TO Hnraroil nayr-

HSrfi npnev, Aaxe catu,rutfr l43OqpeHHbtil, He HAOXeT ycTpaHilTb TaKylo HeonpeAeneH-

HOCTb. 34ecs MoxHo npr,lBecTh eqe ABa AononHuTeflbHblx AoBoAa' [ lepeuil cBF3aH

c onpeAeneHL4eM, KoTopoe AaeTcq ToflKoBaH,4}o B npaBe' [-unoreruqecKt4' TaKoe

onpeAeneHrae He 6yAer hMerb HLlKaKoro es0erra B npaBonopnEre' Bropoil goeog

cocroutT B TOM, rro nogo6Hoe onpeAeneHile HeBosMoXHO B chny caMhX KpHTepneB

HayqHocTl,l: p,oKTphHaJIbHOe ToflKOBaHhe BcerAa 6yAer cTaflKilBaTbcfl c HeOnpeAe-

TeHHOCTbtO TeKCTa, ne 6y4y'lra nph sTOM B COCTOflHt4U Aahtu AoBo'tr',b| B nonbsy roro

7Jtr,1 l4Horo BaphaHTa u"'OOpu. Bul6op KaK pa3 r OKa3blBaeTcff 3aAaqefi tolroeaHrR'

Ko ropoege i l c reye rBnpaBonop f iAKe-peqbuAero6ay reHruqHoMTonKoBaHVA '
flOerOtuty nphHqhn HeOnpeAeJIeHHOCTl4 SKBhBaJleHTeH AOKTpt4HanbHOMy CKenTh-

qLt3My. 14 nao6opor, HopMa BCerAa (ecnr coilachTbcs c eroil nocblnKofi) f lBfleeTCF

o n p u A " n " " H o i l , T ' e ' o H a H e M o X e T H e o T B e T H T b H a B o n p o c o T o M , B q e M C o c T o h T
o6gaarenuuoe, no3BOJleHHOe hfih 3anpeu{eHHOeAefrcreHe. hveHno 3TO h OTJIT/qaeT

reKcr or HopMbt: reKcr HHKoFAa He tlBleercfl onpeAeIeHHblM, HopMa 
"""t4?"ili_?_t_-

Cq OnpeAeneHHOfi, nO MeHb1leil nrepe B TOM CMblCIe, t{TO OHa <OKaAblBaeT 'qehgTBhe

B paMKaX npaBonopqAKa'-2e Flo erofr npfit{hHe npilHqnn reKcryafibHofi Heonpege-

neHHocrl4 oKa3blBaeTcq paBHo3Har{HbrM nprHLlhny HopMarvtaHoil onpeAeneHHocrLl'

l locrolury TonKoBaHhe B KaLteGTBe OnpeAeneHhg 3HaqeHhtl He MOXeT BblTeKarb h3

aKTa no3HaHhg, To oHo He MOXeT hMeTb unofi rcroqHhK, KpOMe arra sonl4' A eto

nphBoAt4T K HOpMarr4BHOMy BoJtroHrapH3My. Ecnu n106oe ToJlKOBaHhe (nonnvaevoe

KaK OnpeAereHile sHaueHrR) COCTOL4T n3 onpeAeneHHoro SQQerra' BblTeKa€u{ero

h3 aKTa Bonh (a TaKofi eQQerr, B cBoto oqepep,b' GocTot,lT e sst6ope npeAnot.|T,l-

TelbHoro BaphaHTa cpeAh HecKoJIbKhx), ro paaHutu o6pasov MOXHO CKa3aTb' t{TO

"nto60e Tor KoBaHfi e npeAnonaraeT oqeHKy>'

Ecnra ronroeaHue BbtTeKaeT H3 aKTa Boflt{, To oTBeTcTBeHHble 3a aKTbl TotlKoBaHUq

tlHcrt4Tyrbt 6ygyf Ha3blBarbcs (<oPF?H?Mtu'l>'. PealnctvlqecKag Teophq TotlKoBaHilf l

onpeAenFeTSThopraHb lKaK<npaBonphMeHhTeJ IbHb |eop raHb IDBToMoTHoUeHL l t4 '
qTo npokl3BoAhMble hMh aKTbl Bo'lh HaAeIfltoT cMblctloM TOT TeKCT' CMblctl KoTOpO-

ro Ao sToro 6urn He onpeAeneH. flOerovy nphMeHeHrle TeKcTa geftcreurenbHo tlB-

J]FeTCfi CnOCO6Otr,r co3AaHrrr HopMbl, T. e. OnpeAefleHrtl HopMaTfiBHOrO 3HaqeHhtl '

Ho yrasanHble opraHbt hMeoT paslr,rHulft cTaryc. Heroropue MOryT OKOHqaTenbHo

peuaTbBonpocb | ,Apy rmeHeT .TonKoBaH i l eBgToMGMb|cne6yAeTopraH i l qecK [M

i rn, 
"yr"nrt4t{ 

Hbt M ), nocKon bKy ilMeH Ho AaH H ble opraH bl ( npaeon puttvteHilTenbH ble )

onpeAenFnr 3Har{eHile reKcroB' Ho rojlbKo Bblctl lue opFaHbl 
?6"aTli:::9?::-

cTblo onpeAefl'lTb 3HaL|eHre B cTporoM cMblcjle, nocKonbKy ocyqecTBn'|eMb|t,1 l4lvl,4

Bbt6op no onpeAeneHrao 6yger 6eccnopnutt'4. f lo erofi xe npht{HHe aKTbl TonKoBa-

Hilf l CO CTOpOHbI TaKr4x OpraHoB 6yayr HaBR3aHbl a,EpecaTaM. YrasaHuue aKTbl no

onpeAeneHnlo npoLl3BOAFT AeftCTBhe B npaBonopqAKe, Aenae eTo oKoHqarenbHblM

o6pasov.

@pas6op3T1/XapryMeHToBB:HenscheM.Aus|egu.n.g.undrechtsfort-
bitdende Exptikation j". deiJi5". 2ur (ritix oes *Witlensarguments' // Aichiv fiir Rechst- und

Sozialphilosophie. 2001. N 87' S. 373-401.
2s Troper M. Pour une th6orie juridique de I 'Etat' P' 53'

pocct4l;tcKllft EXEro.n,Hl,1K TEopt'lfi ilPABA 1xn +, eorr 1 | zse
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B. CrenrnqecKue BblBo.q'bl

BHeoAutt43peaIhcTrqecrofiTeoprhTor|KoBaHhFKaca}oTcgBceX14HTepe?:.Tl:
opr,.cra ceep ra 3acraBrfftor ero nonHocrbo nepecMorperb nphpoAy rex Beuleu'

c KoTOpbtMr4 oH r/MeeT Aeno: 1) npasonopag<a,2) p,oKTpl4Hbl, 3) reoput't npaBa'

1 ) @axruunocrb nPaBonoPeAKa
Ecru e paMKax AaHHoro alannsa npeanonoxilrb BosMoxHocrb !"f".1t"::J:1

ocHoBHbtx SfleMeHTOB peanhcTt4qecxoil reoprh TotlKoBaHuF' TO MOXHO npl!/ i/.r lA

K BblBoAaM, KOTOpble noKa)Kyfcfl BecbMa cTpaHHblMl4 CTOpoHHhKaM Apyrhx noAXO-

goe. I-lpunqhn HeonpeAeIeHHOCTt4 oLleHb lel-Ko no3BOIffeT ycTaHOBhTb' qro Kon-

ilrr 'q;;" (Hocnu1r,ri l  ero Ha3BaHhe reKcr ru6o o6osFlalleHfie fiHoro sKBfiBareHrHoTo

,lBreHrlg B AaHHOM npu"onop"gre) He o6pasyer HopMbl (lt ln coeorynHocTt4 noptra),

nocKonbKypeqbh , [ , eTBceFon f i ubo reKc re 'MHuvncnoBaMh 'H \DKHOnphHhMarbBo
BHilMaHhe, qTo BoBCe ne KoncrnryLlhtl RBJlffeTCg OCHOBHbIM SaKOHOM (HOprtaoil rnv'

CoBoKynHogTuro noprvt). @arrrqeCrr 3To BblTeKaeT h3 TOnKoBaHhfl TeKcTa KoHcrury-

qram, a nrc6oe ToJlKOBaHhe tlBIReTctl OpraHhqecKHM'30 nocKojlbKy MoxeT cyulecTBo-

BaTb MHOXeCtsO eubuhx OpraHOB, TO KOHCTLlryqreil tutOXHO Ha3blBaTb OOpMt'lpy:-

MyhS orLlMl4 OpraHaMfi Cl4CTeMy.31 lzlg eroro cneAyer, Llro hepapxhtt HopM, KaK OHa

o6urqHo noHhMaeTcn (nupavnga HopM, B paMKaX roropofi KOHCThryuhq Haxo.qhT-

cFHaBep[x!4He,aHopMb| 'ycnoBNFAehcTBt, lTef lbHocThKoTopblxycTaHaBnhB-a}o.Tc]n
KoHcTuryL\hei l ,Haxo4nTcgHaHr, lXeGTonulL|XypoBHqX),RenRercRJl l4 t l lbhr l j l to3 l4eh.
(Darrilqecrh He MOXeT CyUlecTBoBaTU HUraxoil /'epapx44 TeKcToB - TaKaF hepap-

xr4e Moxer cyu-l,ecrBoBarb roJIbKo Mexly HopMaMt'l' flosronay Her A!Y:?-1i:,?:q-

xht4 HopM, KpoMe roft, rotopa" onp"A"' 'JHa B pesynbrare h B paMKax rottKoBaHuF'3'

t lta<as i lepapxhn FBrReTCF Jll4tIb orpaxeHileM anacrFloi repapxrn'33

[43 TOTO, rlTO TeKGTbt gBfit ltoTcfi HeOnpeAeneHHblMt/' HOpMaThBHOe 3HaLteHre ycTa-

HaBnhBaeTctl ToJIbKO B pe3yjlbTaTe hx opraHilqecKoro TotlKoBaHL'lR', a aKT TOtlKoBaHil9

(eclr ner paHee ycTaHoBjleHnoil Hopvut) He voxer 6utru uena-ro cBflsaH 3apaHee'

cneAyeT TpuBuanbHoe gaKJIIoqeH,u. ,on*ouuHile ecTb ceo6oAHutfr trcprAruecrmfr

aKl Koropbtil voxer rMerb KaKoe yroAHo co4epxaHhe' He cyulecrByer nrrarofr

cBF3 t /MeXAyHeonpeAeneHHocTb}oTeKcTahonpeAeneHHocTb}oToJ lKoBaHr ' l , no -
cKoJlbKyHeonpe,qeneHHocTbTeKcTaHhKot/ tMo6pasouHecoAepxhTcf lBpaMKaXco-
BOKynHocTyl BosMoxHbtx peuenuil. [ lpaao He MOXeT OnpeAenRTb HanpaBIeHUe TOJI-

KOBaHilF, nocKojtbKy t/MeHHO TOJtKOBaHfie coSAaeT HOpMy, a cTaIO 6Uttr' n npaBo'

EghHCreenHOe OrpaHilt{eHhe Ha npaBoMoqhe TOJIKOBaTb TeKCTbl - 3TO TO' KOTOpOe

pacnpocrpaHeercfl Ha nn6yrc Bnacrb, r ' e' QarruqecKile cAepxKl4' co3AaBaeMble

ApyrilMh BflacrffMh.34 Tonroearenb TeKCTa pprlAt4qecKil Ceo6oAeH B TOM CMblcne'

30 lb id .  P .305.
31 .KoHcTilryLluq ecTb t4MeHHo eA[HcTBo npaBr4jl: 3To - "opFaHilsalluq", ct4cTeMa opra-

6e6"  ( lb id .  P .  306) .
32 Troper M. Une th6orie r6aliste de I'interpr6tation' P' 63'

33 .hHulMu croBaMh, coilacHo pearhcruqecroil reoprr hepapxrq HopM orpaxaer Brlacr-

HYto uePaPXuto" ( lbid').
34 BoenaoxHo, ocyuecrBfinlou{r4e rorlKoBaH!'le nHqa npuH}DKAaPT cavn ce6s nyreM nph-

H'T!r '  onpeAeleHHblx .4OBOF,OB 1,1I14 ucnOIb3OBaHnF OnpeAeneHHblX lOpl4AUqeCrrX QOpU'

zg4 ! Ex€roAHl4 KH nPABA {\"YJW-LA}+ M eDlA' org )
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qToHeTuuxa rohHopMb l 'KoTopagHaB ' l 3b lBa la6ueH, rysu t6opMeXAyAonycT t /Mb | -

Mhpeu leHhFMhnepeAocyu . l ecTB f l eHheMaKTaTo IKoBaHL l ' l . o r c l cAacneAyeT 'qTo
oH He TonbKo onpegenqer HopMy' roropofi pa3peuaerctl ror t ' tnu rtaoil Bonpoc-' Ho

h oAHOBpeMeHHo co3/l,aer eule oAHy HOpMy' HaAenROUlyHo ero KoMnereHqnev Ha

ocyulecTBneHheAaHHoroaKTaTof lKoBaHh' t 'v1-^* ,BAaHHoMcnyqaeToJlKoBaTeIb '
KaK Kaxercn, HaxoAMTcq B HopMarhBHoM yHhBepcyMe' Ho nau6oflee y'D'' lBt4TeJlb-

HblM 1,1 pa[hKanbHblM tlBfif ieTCtl 'O 
"n"["'"ne' 

KOTOpOe OTHOCLITCtI K MOAaJIbHOMy

cTarycycaMi lXHopM. t . |mc roeyqeHueonpaBecTporonphAepxy lBanocbBb lBoAoBt
BblTeKa}ou. l t ,4* , "A"n"n,gMeXAyQarrrvecrraMt,4HopMaThBHblM,oTcoAacne. [ 'oBa-
IaHeBo3MoXHocTbBb lBe .D ,eHhgBb |cKa3b |BauvhcnpecKphnT i lBHb lM3HaqeHheMt , l 3
BblcKasblBaunil c ,{i lcro AecKpilnTilBHblM SHaqeHheM, h Hao6opor'35 Ho <OnCruryrlur',

' IBJ ]ReTCFQaKToM'paBHoKaKuRBngercnQar rov thnphMeHeHheKoHcT i l r yL lhh 'no -
oroMy Qarrovt 

""n"Jtl" 
' ' ion*ouun'e' B npaee AHer Huqero Apyroro: npaBo ecrb

uMeHHoCoBoKynHoctuQartoa,ycTaHoBneHHblxLtepe3aKTblTonKoBaHVAcocTopo-
Hbl rex, K-io TaKuM o6pasota ocyulecrBnqer onpeAeneHHoe npaBoMotli le'

2) SmnupwtecKas npupoSi'a HayKu o flpaBe

Ecnu npnHnTb AoBo,qbl peajlhcTt,{qecroil ieopvrh TonKoBaHh'|, To BblTeKaNcU-\!4e |/{3

Ht/XcJ]ep,cTBvl'.AllnHayqHoFono3HaHH'lnpaBaoqeB!4.E,HoraracrpoQrqHb|:TaKoen-o.
3HaHne He 6y4er 

"G;;;;uro-ttr6o 
xe 3HaHre o npaBe ne 6yger HaytrHblM' ntloo

xe oHo 6yner HanpaBfleHo He Ha npaBo 
^-n6noncHr.rocr,r. HeeosNaox-

. [ ,ocrarovHocoeAl4Ht, lTbsMnupt4sMcnpt4H| ]HnoMonpeAeIeHHocTh'HeeosNlox
HO Hayt{HO Onhcarb TO, qTo AaeTCq B OnblTe - TOJIbKo Het{TO OnpeAeneHHOe MO-

xer QopvnpoBarb o6lerr onblrHoro no3HaHhtl ' A ro' '{To He onpeAeneHo' Moxer

6utru ronuro o6lerrout oilpegenffNcuruto "uOopa' 
o6lerroM oueHKvl' Pesynurar

[4ccjl leAoeaHHeReIeHilltHeBe.qeTGgBpaMKaXpealr4cT[r{ecroireopnuTol|KoBaHug,KoTopaq
orpaHurlhBaer"" y"runo"reHr4eM opro"*"&5ii"ooog" cy6lerra roJlKoBaHhF' Ho He 3a-

HuMaeTc' l , " "n" .qouun,"""o" 'o*HurxqarnauecKHxMexaHHsvoe,eaAei lcTBoBaHHb|Xnpkl
co3.B,aHht4nop"a.rr"n",xaKToBr4rH"o""pt"n"rropr4Ar4qecKh3fiaq!lMblxAeilcravtil(ra<'nanpu-
Mep, orcraBKal. ewt"op" i"*x" 

"" i!]"I;;;;ii6i"no"oo' 
KoropbrM AaHHbre MexaHt43Mbl

orpaH14q14Balo, uo"roLiio"iur esr6opa gn" u*;Ii,'o". noAoOno'" tlccjleAoBaHueM 3aHuMaercfl

iebprn" aKToB apryMeHTarhBHoro npilHy)KAeHhtl'
35 *Ta<un , to6paeo la ,npaBoBag- "op " "K "n "seHanM6oGogeDX ' tTace6eoqeHo t {Hb le

cvxAeHilfl u He qBreercq H'ayxor,rroor"n""i"n-Hay<ofi, no n" tJp'a'qecrofi' (Troper M'

Li theorie du droit, rloi"ii,'l'et"r'p. 7). 3A;; vur He'6ygev BAaBarbcq B Bonpoc o roM' Ha-

cKonbKo oro yrBepxAeHu e xapaKr"o"ygl S"r"i""un"iiyo l g-=lllo KenuseHa' xore n o3Bo-

rurrr ce6e B eroM y"JJnrroc". B ro xe 
"p"ni"'"io 

vreepxAeHue oqeHb xopouJo no'E'xoAt4r '0'ntl

peanuGrr4qec*or,"op"'ronKoBaHr4e-" "9 
n"i'*lnuHor u-"-?'?11:'A"ftcrBrrerbHo' HayKa He

MoXeT coAepxaTb LleHHocTHblX 
"lo*a""11.!_&|-n"""o 

pealhcTr,lqecroil reopvtt,t To,lKoBaHufl

lro6ofi aKr AoKrpuHarbHoro ro'KoBaHue r_air""i'fri.g"";q e -ce6e 
co^epxt,r' Ho ece 3aBtlct4r

oTBonpocaoToM,"oxnonl4onpeAenu'o*p, ' "p,"gn1Bb]A9|eHh' laKToBayTeHTt4qHoro
roJlKoBaHr4R, cneqvr9u'{ecKrx no o'"ot"*''t i gp-yt" A"'"l"lly' HanpaBneHHblM Ha nory-

qeHhe hrl4 yg"p*un-r" BracTr4, Koropble 
""iii;'ipy^"eiror 

e ceOe HrKaKux ceMaHrt/'lqecKt/x

sneMeHToB.Ec l re roHeAonycT t4Mo , ,o , *u * "o ,non " t raevcgnoKa3aTbnrxe (pasg . | | ) ' v s t
np,XoAyrM * p*^un-"";t;;'p;;;"ii.ili"opr;. i"nh npry:lb:"trro Bo3MoxHo BbrnereHhe

*ropuArrqecK,4"""i""-"JlbHblx HopM) (e cJ"rlne paccMarpilBaevofi reopuvt) 6es rcnonuso-

BaHI4R ueHHocrHblx clDKAeHvtfi' ro Havl1 9^9 
ana" Ly'ent'"noro ronKoBaHt'ltl uMeer npaBo Ha

cyulecrBoBaHr". n*iiri,i" peanrcruqec*oii"oprtlo'lKoBaHt'ltl^no sroMy Bonpocy t43to)<eHa'

B qacTHocT'i, B FflaBe.Hayra o npaBe , 'p,A,"""*a'| AorMaTr4Ka" (Troper M. Pour une trleorle

iuridique de l'Etat' P' 3-18) ' 

pocci/ficKr,il EXE...[.H,K TEopLrfi npABA (Ne 4, 2011 ) I  cac
t - " -
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oueHilBaHHfl Moxer 6uru npoaHarugripoBaH, Ho npil eroM caMo no ce6e oqeHrBa-

Hile cBgSaHo He c aKToM no3HaHhF, a c aKToM Bofll,4.
To, .1TO peanilcTr/LtecKafl TeopLlfl TorKoBaHLlq XapaKTepm3yeT KaK (fcphAl4qecKylo

AOFMaTilKy,> \AIV KaK <AOKTpuHaJlbHOe TOJIKOBaHUe>, ffBflf leTCF CneAcTBueM OLleHr-

Balo u{e ro asr 6opa, roro p sr il ocyu-t,e crB.lr F ercn B orcyrcrBhe o6ue rril e H ulx H o p M aru B-

Ho-npaBoBbtx LleHHocreia. Ho u B KaqecrBe pe3yflbrara cefieKTvtBHofi ouenru raKoe

Tor KoBaH ile ocraercn Bbt paxeH h ev cy6uerruBH brx n peAnoqren n il !4 HTepn peraro-

pa-AoKrpLiHepa. Tarne arru cy6ueKTurBHoro eu6opa Moryr 6utru npegcraBneHbl,

KaK ec.nil 6sr pelu ura o HayqHo ycraHoBneHHutx o6uerrhBHbtx AaHHblx - N TotAa

Mbl i lMeeM Aero G uAeonorreil.I lu6o xe aBTopbr AoKTpt4Hbt 6yayr npereH.u,oBarb Ha

ro, .rro6sr cosAarb o6lerlaeHsrft o6pas npaBa - rorAa peus 6yger v\tu o6 i lP,eo-

roTilqecKoM At4cKypce.
,[annuft BHBoA Moxer 6uru pasemr B AByx HanpaBJreHilnx. B Heroropblx cnyl{aex

MoxHo 6urno 6ut cKa3arb, qro raroil-ro aBTop He AoBonbcrByercff Hayt{HblM onu-

caHreM npaBa, Ho BKlroHaer cy6lerrreHbte npe,n,noqreHLls B Te BblBoAbl, Koropble

noAalorcg LlM KaK o6terrNeuue. Tarue BbtBogbr reanrQrqrpoBallt4cb 6ut rar f i.[,eo-

rortlqecKue, noGKorriKy B Hr,{x Bbtpaxaercq onpeAefieHHoe cy6uerrhBHoe orHoue-

Hile; K noAo6nurna HayLtHbtM r,i3btcKaHhflM 6urn 6sr npr,lMeHHM KphrilqecKili l  ananue

41eOnorwh. Ho voxHO safrtn r HaMHOro .u,anb[!e, yfBepXAaF, 'lro n}O6aq nonblTKa

o6terrhaHoro onhcaHhq npaBa - 3a rcKjrtolteHheM oMnilpfiqecKoro onhcaHrff aK-

roB ayreHTrlqHoro rolKoBaHuff - no cBoeil cytu nBnqercn ugeonorueil. lzlvenno

oror re3uc peaflf icl4qecrofr reopnLr rorKoBaHus c Heo6xoAhMocrbltc BblreKaer i l3

Te3hca o6 orleHo,{FtoM xapaKTepe roJIKoBaHuF.
Hilrcaraq AoKTphHa v1 HVKaKaA AorMa He Mor\fi cyulecrBoBarb B KaqecrBe Hayq-

Hbtx, nocKolbKy To, L{To noAaeTcfl noA Ha3BaHreM HayKtl, ecTb Jli lulb pacc}DKp,eHfie

no noBoAy reKcroB. Taroe pacclDKAeHhe He cnoco6Ho ycrpaHhrb MHol-osHarlHocrb

3Tk1x reKCToe. He uNrec HHKaKor-o eQQerra B npaBonopqAKe, TorKoBaHfie ocraercs

rLtulb r4;t;trosuefr onpe.4ereHHocrh 3HaqeHnn. He Aaeaq Hhqero .Enq Hauero no3Ha-

Hl4R, ToflKoBaHue rfiulb cnoco6creyer ou.ru6oqHocrt4 Bocnphstrtln HeonpeAereH-

HocTt4 TeKcToB. AncqunnnHa, npeTeHgytoulaff Ha 3BaHhe HayKH O npaBe fl i lOo xe

Ha 6olee crporranurft Thryn (uo or ororo He MeHee o6vaHuheutil) "AorrpuHbl> t/nh

npocro (npaBa) KaK MeroHhrurr o6uerra aHaruTr4qecrcoil u onucanenuHofi pa6otst,

6yAer nhub norhrhqecKLlM gaHflTueM, qenb KoropoFo cocrohr B nonyLleHLih craryca

nyreM il HTenneKTyar bHot-o QorycHrv ecraa.
Tev 6onee HayKa o npaBe He Moxer cyulecrBoBarb B KaqecrBe aHarh3a cficreM

KaK TaKoBblX (na ,lro npeTeHAyeT qr{cToe yqeHhe O npaBe), nocKo;ibKy HopMbl cyrb

Saxru t vxaHan^3, coorBercrBeHHo, BHcrynaer npeAMeroM SMnhphqecKilx HayK

B crporoM cMbtcne croBa. Pea-[ucril.{ecKaq reophq rolKoBaHutl tlBrtlerctl He roJlbKo

cKenrhqecKoft reopuefi B ToM cMbtcJre, qro oHa nbrraercs AoKa3arb rulerHocrb Ha-

yqHoro (uln crpovHee - onhcaTe5bHOro) no4xoga K npaBy; oHa raKxe ffB;ffercn

Kpr4ThqecKr4M aHaril3oM ugeonortail, cpbrBaou-thM MacKh c AeilcrerrensHofi il rpe-

xoeHoil npupoAbt ltrc6oro HayqHoro aHarlr3a v onvcaHi'/.q noshrhBHoro npaBa'

3gecu Mbr onqrb-raKh ilMeeM Aeno c AByMn cJleAcrBl,lnvtt. [ lepeoe Kacaerce npo-

6lev Hayrr o npaBe. flocronury HayKLl o npaBe (cnoco6noil HeayreHThqHblM cnoco-

6ov Aars ro;KoBaHhe HopMarnBHo-npaBoBbrM ycraHoBreHnnna) e crporoM cMblcre

croBa cyu_lecTBoBaTb He MOXeT, OLteBNAHa HeBO3MOXHOCTb pa3peLlleHhtl npaBoBblx

npo6leu, T. e. HeJlb3n orBerytrb Ha Bonpocbr rhna: "Ecnw raKoe-To tlBfleHhe hMeer
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noEPcMAHH O. IIPOT'IB TOPUAI'{tIECKOTO HEOPEAJITI3MA

MecTo, To KaKoe AeilcTBXe 6y.qer o6qgarenuHbrM, AO3BOneHHblM hnh sanpeqeHHblM

B paMKax AaHHoil npaeoaoil ircreHaut?r. Irro6oil orBer Ha nogo6Hule Bonpocbl 6yler

nr,16o QorycHt4qecTBOM, nfi60 eMn!4phqecKu oansqaQrar+rapyevoft ri lnoresoil no no-

BOAy BO3MOXHOTO aKTa TOJIKOBaHLlF'

Bropoe CneAcTBi le CBf l3aHo C npr,rpogOfi  HayKh O npaBe (a rOtvt  cMblc; le '  B KoTo-

poM ee noHilMaer peari lcTr4qecKaF reopLlf i  rof lKoBaHNe): TaKag HayKa Moxer 6blTb

ToJIbKO CTpOTO eMnhpfiqegK6il  Ll B KaqeCTBe CBOSTO O6beKTa MoXeT UMeTb ILlLlJb

aKrbt ToJlKoBaHhe B KaqecrBe oIeMeHToB BnacTHoil cTpyKrypbl. Orcn4a cneAyel qro

HayKa O npaBe (e rOnA CMbl6fie, B KOTOpOM ee nOHhMaeT peanilCTt4l le6Katl TeOpLlf l

Totf KoBaHilfl) voxer 6utts ronsro OTpacnbtg nOJlhToflOrLlV - V TO fl'1l'IJb nOCTOnbKy'

nOCKO1bKy CaMa nonLlTOfiOrhF nOHfiMaeTCq KaK CTpOTO SMnilpi lqeCKaF Hayl<a'36

Eclr roaophTb 06 hcxoAHofr TOqKe hccneAoBaHlAfr, TO npeAJloxeHHblr peanil-

CTr4qegKofi Tegphefi  TOtlKOBaHhfl OTBeT KaXeTCtl npOCTblM: HeT COBepUeHHO HhKa-

KOro npoTt/Bopeqhfl  MeXAy KOHCTilryqr eiA Vnvt Xe rHblMt/ o6uluMl'1 (HOpMaML4> (T' e'

Qarlavecru MeXAyTeKcTaMH) h pegeH4FMH, nphHhMaeMblMti l  Bo rCnonHeHhe eT1aX

TeKCTOB, nOCKOnbKy Hh KOHGTHry\|AA, HU eTh <HopMbl> He ffBIt l toTctl  HopMaMV B tAC'

TLIHHOM GMbtC;te, a HaCTOqUlhe HOpMbl COBnaAa1gT C AefCTBeHHblMt/ BIaCTHbIMLI

crpyKrypaMil.37
Hayra O npaBe B ToM cMblc;1e, B KoTOpoM ee noHrMaer pealhcTt4qe6Kan reoptl f l

TOIKOBaH4R, noSTOMy He FBUrreTCq HayKofi,  ec1i l  noA HayKOil noHhMaTb h3yqeHlle

npecKpunThBHbtx TeKcrOB (KaK t{X nOHhMaeT pea.11ucThqecKas Teophfl  rot lKoBaHun)'

cornacHo 6olee paAhKanbHoMy Bapr4aHry He CyulecTByer, crporo roBopq, 8006u-le

HilKaKofi HayKu o npaBe, nOCKOnbKy peanh6Tt4qecKaff Teopqtl  TOJIKOBaHhtI npLl3HaeT

TOJTbKO OMnhphqecKyp HayKy, 3aHHMa1gU1ylCCtl CoqhaIbHblMH Sarraur'  COmacHO

6onee KoHcrpyKil4BHOMy BapHaHry HayKa o npaBe (a rov cMblcj le'  B KoTOpOM ee

nOHr4MaeT pealhgTt,lllegKafl Teopyltl ToJlKoBaHhn) ecTb l4syqeHhe aKTOB ayreHTllll-

HorO TOnKoBaHhtl B KaqeCTBe AOCrynHblX SMnilphqeCKoMy Ha6nOAeHhrO ABneHt/1h'

ComacsO TpeTbeMy BapHaHry Bo3MoxHo CyU{eCTBoBaHile HayKh, 3aHhMapu-letcff

t/gyqeHileM $arru,leC<N npO!,lCXOAflU{erO npu ayreHTht{HOM TOJIKOBaHnLI' KOrAa uH-

refinperarop 06ocHoBbtBaer cBoil  Bbl6op nyreM hcno;b3oBaHhF roi hnH hHoft Oop-

Mbt <tOpLtAtlqeCKO;O gOKaSaTeIbCTBa>. f lOCleAnee COCTaB1fieT npeAMeTTeOpilh aK-

TOB apryMeHTaTilBHoro npuH)DKAeHHfl, HO y)Ke He tlBnffeTctl npeAMeToM co6cTBeHHO

peanhcTt4qecKofi reopl4 Lt ToJlKOBaHntl.

Ecnu HayKoil Moxer 6urrs rolsro hsyqeHhe AocTyrlHblx sMnhpuqecKoMy Ha6nn-

p,eHhNC ABneHAiA, TO eAhHcTBeHHatl npo6neMa CO6TOI4T B ycTaHoBfleHhil Kpyra TeX

36 cp., Hanp.: oBsrAeleHlre HayKil KoHCTlrryqHOHHOrO npaBa u notlttrl4qecKofi cot-lronorun

oKa3btBaercg HeBO3MOXHbtM, ecrr B KaqecrBe KpHTeprF AeneHhtl HayK nphHt4Marb pasnilLlfie

Mex4y cyu-trlM r/ AonxHbtM, TeM 69Jtee ec;Iu caMa KoHcrr4ryLlrltl oKa3blBaeTcff Qarrov" (Iro-

pi,uifr .  F6ur un" th6orie juridique de I 'Etat. P..314). Hayra o npaBe.<paccMarp4Baer HopMy KaK

""nrprrec*uil 
OaKr> Gp.: iioper M. La th6orie du ilroit, le droit, I'Etat. P. 6, 

'13). ComacHo

[o3r4rlr4l4, KOTopaR orltacTh npunrgblBaeTcg u Kenb3eHy, OnilCaHhe SMnYphveCKHX OaKToB

flBJtfleTCF 3aAager collrlanbHoil HayKH, KOTOpaR He uMeeT cBoefo cneuhQilqecKoro o6beKra

h noSToMy He gBrFercF HayKoil  o npaBe.
37 Cp.: *Hayre KoHcTl,lryquoHHOro npaBa He cne.qyeT onhcblBaTb Te HopMbl' KoTopble npe-

TeHAyroT Ha cTaryc KoHcTt4Til-{t4oHHbtx. EUe MeHee OHa AonXHa 3aHuMaTbCtl ycTaHoBIeHneM

cnyeaeB ux HapyueHhF. Ei cneAyeT saHflrbctl BbltlcHeH[eM cr4cTeMHoi cJp.yqyqH ]r..o6bqc-

HeHHeM nphq!4H tpun"Ooptiiui ercA crpyKrypbl> (Troper M. Pour une th6orie juridique de

I 'E ta t .  P .315) .
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nhll, clDKAeHr4fl KoTopblx MoxHo KBana Qt \lApoBaTb KaK nphAl,lqecKLl SHaLlLlMble.
Ecnu ero Bo3MoxHo, To ecrb uaHc co3Aarb HayKy aKToB ayreHTht{HoFo ronKoBaHHtl;

Ho rorAa ora HayKa 6yAer flrlrxb cot-lr4alsnoi Hayrofr, t/ccnep,ytou-tefi enacrHute or-
HO[UeH!4 f f .

l l ,  Hoeoe npoqreHue qucroro yr teHuq o npaBe

Oqear.nHo, trro 3aAalteft Hacronulero pa3Aena He ffBnttercs o6cp<Aenile roro'

KaK peaflL4cTtlqecKaF Teopilg ToflKoBaHhF npeAcTaBIReTyqeHL4e KeflsseHa, nocKotlb-

Ky apryMeHTbl B nonb3y peanhsMa coxpaHfloT hJil4 TepFOT CBOTO Cfiny He3aBhcl,lMo

oT TOrO, HaCKOIbKO npaBnnbHoe ocBeuleHHe AaHo TeKCTaM qhCTOTO yqeHUF O npaBe.
Bvecre c reM or groro Bonpoca raKxe HeBo3MoxHo nonHocrbo a6crparrpoBarbcn,
raK KaK peanhcrl4qecKae reoprlf l To'|KoBaHHrr norbsyeTcF peKoHcrpyxqueil Kerb3e-

HoBcKoro yqeHhq gnn o6ocHoBaHfiff ceoeil co6crseF{Froil nosu\uu, seo,qruofr e ra-
qecrBe KoHLleflLlt4t4, KoppeKTLlpytouefi ouLu6rn, nphnLlcbtBaeMbte reoputrl eeHcxoi

LUKorbt.3s l lpmolerarerbHocrb pearhcl4qecrofi reoprh roflKoBaHilR o6uRcHqercq
He TOIbKO ee peAyKr-lt4OHt4CTCKI.1M t4 pa.nt4KanbHblM XapaKTepOM, HO U rOfr Kpt'4TfiLle-

cxoil pa6oroi, na Koropylo sra reopLlq onupaercfl.

.[,efi cranrenbHo, AoKa3arelbcrBo HecocroflTerbHocrr onpegefl eHHutx reopu fr

MoxeT npilAaTb Bec albTepHarhBHoMy npOeKTy, npeAflaraeMovy noaoft teopNeil,

vi la, no venuuleil Mepe, CTt4MynilpoBaTb pasBtiTue rarOil Hoeoi Teoptlt/. Ecnr xe,

HanporrB, alanvs Heroefr Teopnil o6napyoxusaer a ce6e ouJu6rcu, To gro no3Borser
yBXAeTb HeAOCTaTKh TOrO anbTepHaThBHoro npoeKTa, B paMKax KoToporo BeAeTcR

rarofr aHaflu3. BosvoxHo, 6o-nee AerarbHoe o6cyxgeHue no3Bonffet ns6exatu no-

Ao6n utx rpygH ocreil nnv Aax.e ycvnvrb noreH Lluan srofr H oeoi KoH Llen L{tl t'l.

[ lOeroH4y, He KaCaFCb OCHOBHOTO npeAMeTa ,0,aHHOrO UCCne!,OBaHhtl, SAeCb Mbl

BKpaTLle ocTaHoet4Mcq Ha HeKoTopblx Bonpocax, qacTo o6Cpxgaetublx B paMKaX pe-

arrcri lqecKoil reoputr rojtKoBaHhfl nphMeHilTerbHo K Kpt4Tt4qecKoMy npoqreHilo
pa6oT KeluseHa.3e 3rfix eonpocoB HecKoflsrO: A) qilCToe ylleHhe'o npaBe CqilraeT

38 Cp. @parrveHT, r;I,e aBrop noclle Kpul4.recroil peKoHcrpyKt-r,il14 Kettb3eHoecroil reopultt,
o6tgeIeHHoi HenocreAoBareluHoi, 3aqBrqer: "Toluro teopuq rorKoBaH14ff no3Bontler yAoB-
nerBopurenbHutv cnoco6oM t43yqarb AaHHylo npo6leuyo (lbid' P' 303).

3e KoHuenUuq ronKoBaHhn B paMKax '.{t4croil reopran npaBa hsnoxeHa B nocreAHefi maee

"tluctoro yqeHLtR o npaBe>. eruna eonpocoM HaMHoro paHbue MHTepecoBancn u Mepuu -

e ero pa6orax MoxHo HailI,r Qoprr,rylr4poBKrl, BecbMa 6nt srue K peanr4cTl,lllecroi reopnr
ro;KoBaHuF. Hanprrrlep: oB Hau6oree peeroil QopuynrpoeKe MoxHo 6stno 6ut Aoilru Ao sa-
qBreHue o ToM, rlTo cyqecTByeT cTonbKo xe npaBonopF,qKoB, cKojlbKo cyqecTByeT MeTO,qOB
rorf KoBaHHn> (MerktA. Zum Interpretationsproblem // Grirnhuische Zeitschrift fijr das Privatrecht
und flffentl iche Recht der Gegenwart. 1916. N 42. S. 535 usw.). B "Hncroil reopvlt4 npaBa> no-
suqun KelsseHa qerKo orrr4qaercs or no3ilUr4u peanilcrhqecrofi reopun roJlKoBaHfifl, xortl
KenuseH 6url navrHoro 6luxe r eroil reoprn e ony6ruxoeaHHoil HecKottbKt4Mll ro.B,aMil paHbue
pa6ore (Kelsen H. Was ist ein Rechtsakl? //Osterreichische Zeitschrift fitr Offentliches Recht'
jSSt-tSSz. N 4. S. 263-274\. flo noeoAy Kerb3eHoBcKoil reopuu roKoBaH14n Ct,t. raxxe: Thaler
M. Mehrdeutigkeit und juristische Auslegung; Walter B. Die Entwicklung der !-e!ne_n Feqflts^-
lehre und das Auslegun!problem // Archiv fi. lr Rechts- und Sozialphisophie. 1984. Beiheft 20.
S. 129-133; Luzzati C. Discretionand"lndeterminacy"inKelsen'sTheoryof LegalTheory//Hans
Kelsen'sLegalTheory:ADiachronicPerspect ive/ed.  L.  Giangormaggio.Tur in,  1990,  P '  123sq. ;
Koch H.-J. Die Auslegungslehre der Reinen Rechtslehre im Lichte der jlingeren sprachanalyti-
schen Forschung //ZeitschriftfirrVerwaltung. 1992. S. 1-13;Walter R. Die interpretationslehre
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TOJTKOBaH7g oyHrqr,refi eorh; B) 3Ta Teopqc BblH)DKAeHa npegnonoxutu' tro a6-

cypgHo l4gKarb <onpeAeleHhe 3HaqeHilF HeKoero sHaqeHfig); c) Sra Teopyq BBOATIT

HenocneAoBaTeJlbHylo KoHLlenLIn1g (aIbTepHaThBHblx npe.qnhCaHVVl> MA O6bflCHe-

Hr4F CyUlecTBOBaHnF (HeKoHCTrryLlhoHHbtX> SaKOH9B B Tofr chCTeMe' B KoTOpOfr HeT

KoHcTi l ryqhoHHoroKoHTponF,HTeMcaMb|MAaeThAeolorhqecKyonoAAepXKycul-
CTSMe KoHCTilryLlLloHHoil locTt4t-11,114. BO ecex 3Tl,4X ctlyqaqx peaIhOTl4qecKaF Teop,4q

TonKoBaHuq flKo6bl oKa3btBaercq eAhHcrBeHHofi Teopheil, no3Borqtoulef npeoAo-

nerb yKasaHHbte TpyAHocTt/. HO npeAcraBneeTce, qTo pacc)DKAeHVfr e1oil reopt/1tA

cnopHbr.

A. I lpupo4a rottKoBaHuc

tlhcraq reopnq npaBa qKo6bt nonarael ttro (caMo no ce6e roJlKoBaHfie ecrb aKT

Bonx,  a He aKT co3HaHhsD.a 3ro coBepueHHo HenpaBnrbHo.  KenbSeH orAef lHer Ha-

yqHoe TolKoBaHhe KaK KorHilrt lBHyp onepaqfio (nooToMy He hMelou-lylo gcptzl4t' lqe.-

cKofr qeHHocrh) or ayteHThqHoro roJlKoBaHre (KoTopoe raKyp LleHHocTb uMeeTr,

T. e. oT aKTa HopMorBOpqeCTBa, npeAcTaB1qtoulero co6oil BoneBylo AeeTetlbHoCTb

h, CTaIO 6utts, nnLueHHOFo LIeHHOCTtl Antl nOgHaHVn.lACnOnb3OBaHhe OAHOTO r TOTO

Xe cnoBa <ToIKoBaHue> MoXeT cnOco6CTBOBaTbTepMt4HOJ|oruqeCKofi nytaHrLle, Ho

He AonxHo BecTtl K nyraHhLle KoHqenryanbHor.
TonroeaFtue noHhMaeTcF B KaqecTBe <ilHTeflIeKTyanbHoro AeMapua, conpoBo-

xAarculero npoqecc npaBonphMeHeHhg cBepxy BHl,13>.4r w Aanee, (<ec'|t/4 noHuMaTb

noA ToJIKoBaHileM MbtcneHHoe ycTaHoBIeHue cMblc;a fiHTepnpeT,4pyeMoro o6b-

eKTa, TO pe3ynbTaToM TOnKOBaHilfl ilpaBa MOXST 6Utru rOnurg OaKT yCTaHOBJIeH'ltl

onpeAeneHHoFo acneKTa npaBa, noMexaqero hcTojlKoBaHhto, a TaKXe npu3Ha-

Hre MHO)KSCTBa Bo3MOXHoCTeil B paMKaX AaHHOFO aCneKTa>.42 BO1R SAeCs HUKaK

He 3aAeilcTBoBaHa, Aa h He MoxeT 6urrs sageicrBoBaHa. BnonHe cnpaBeplhBo'
i lro rMeHHo B groil Mepe Mbt l/MeeM Aeno c HeilTpanbHoil, o6uerrueHoi h HayqHofi

pa6oTofi. Eclr oragutBaeTctl 3aAeficTBOBaHHoil Bonfr tA t4HTepnpeTaTOp TeKcTa 3a-

ffBnReT, r{To ecTb TonbKo oAnH eAhHcTBeHHblil BaphaHT ToJlKoBaHt4tl, noJlhTl4qecKr

aHFaXhpoBaHHbtil, To eFo pacclDKAeHilq npilo6pera1cT l,lAeglorhqegKilfi XapaKTep'

Kpnrnra Tpaghllt4oHHOft AOKrpnHbl CBoALlTcq K 3asBIeHhFM o TOM, t1TO t{t/CToe yLle-

Hile o npaBe He npeTeHgyeT Ha TO, qT96br nMeTb B CBOSM apceHane MeToAbl, no-

3BOJ1Ftou-lre npnil-r4 K eAnHoMy npaBhnbHoMy pe1r.leHulo TaM' rAe O6osHaqeH TOnbKo

o6ul\h acneKr nPaBa.
Brraecre c TeM BOJIF BoBJreKaercfi 14 B TOM CJIyqae, Kor[a KoHKperil3t/pyeTcff He-

Kan HrxecTogulafl HopMa. @oprtlnpoeaHile HilXecToculeil HopMbl saK;lloqaeTctl

B Bbt6ope MeXAy HeCKo1bKttMl4 Bo3MoXHblMh BapilaHTaMr{ peueHhff. TaKae onepa-

t-{LlR Ha3btBaeTCF (ayreHTtlqHblM TOJIKOBaHT9MD. 3TO - Bbl6Op MeXAy HecKOJlbKl4Mt4

im Rahmen der Wiener Schule der Rechtsth eorie / / Festschrift firr Nobert Leser. Wien, 1993.

S. lgf -ZOZ; Mayer g. Oie tnterpretationstheorie dbi Reinen Rechtslehre // Schwerpunkte der

neinen nec'frtst6frre 7 ed. R. Waiter. Wien, 1992; Jestaedt M. Wie das Recht, so die Auslegung l/
Zeitschrift f irr Offentl iches Recht. 2000' N 55. S. 133-158.

40 Troper M. Pour une th6orie juridique de l 'Etat. P. 86.
aI Kelsen H. Reine Rechtslehre. 2 Aufl. Wien, 1960. S' 346'
42  l b i d .  s .349 .
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Bapr4aHTaMh peueHrff,  cpeAil  Koropblx rhnoTeTilqecKh HeBO3MoXHo BH6paTb npa-

SlaltUFtutil nyreM paCClDKAeHrfi, nOCrOnbKy OHLI MOryI nOKa3aTb Jlt4Lllb TO, tiTO BCe

BapuaHTbt oAuHaKoBo Aonycrt/Mbl. B AaHHoM paKypce Bce RCH9: HayLlHOe vn6 &oK-

TpUHanbHOe TOflKOBaHfie eCTb ng3HaBaTenbHblf aKT' TOrAa KaK <ayTeHTvlr1HOe> TO1-

KoBaHue ecTb aKT Bonu,  ocHoBaHHbt i l  Ha AaHHblX noSHaHuF'  OqeamAno,  qTo 3Aecb

peqb ,4AeT o AByX COBep[UeHHo pasHblx onepaqil f lx.

KenuseHa rpyAHo orHecrl l  K t l l ' {cny (Tex MHoroqylcreHHblx aBTopoB)>' Koropble

nKo6bl <npoAeMoHcTpLlpoBaflh, r lTo ToJtKOBaHhe RBJ.IgeTCtl He no3HaBaTeIbHblM aK-

TOM, HO aKTOM BOnh);43 HenoHtlTHo kl To, B qeM xe TaKaq AeMOHCTpaLInF Moma 6bl

coCTOgTb. l4g t4snOxeHHorg CJIeAyeT, t{TO I4MSHHO HOpMOTBOpqeCTBO nyTeM KoH-

KpeTh3alluh o6paeyer aKT BOnr4, HO OTCrO!,a He BbrTeKaeT, t{TO yCTaHOBIeHr4e BO3-

MoXHbtx BapilaHToB peueH14F He f lB1RSTCF nO3HaBaTeIbHblM aKTOM' PaeyrueerCn'

MoXHo ycnoBHo BBecTLl TepMLiH <ToJtKoBaHhe) Atlg o6o3Ha'leHhtl ToJlbKo Tof one-

paL\VitA, KOTOpytO KengSeH Ha3blBaI (ayteHTiltlHblM TOflKOBaHHeM>, HO Ll 3Tt4M eule

He AOKaSblBaeTctl ,  qTo TOtlKOBaHhe BcerAa ecTb aKT BO1A, a He noSHaHilt l '  xoTg 6bl

HeKgTopbte aKTbt Boflkl  I  6' ; .nV 6st o6OsHaveHbl KaK <TOtlKOBaHile". Eu{e MeHee npaB-

Aonop,o6Ho.E,oKa3aTenbcTBoToro , t {ToonepaqL lF 'KoTopago6osnaqeHaKengseHov
KaK npgcToe (ToIKoBaHhe) H KOTopylO OH BBOATIT t iMeHHO KaK no3HaBaTenbHbli l  aKt,

Ha caMoM Aene B Teopklm KeIUeeHa He 6blna no3HaBaTeIbHblM aKTOM.

KenseeHoBcKaq repMhHonorl in or{eBhAHo qpeBara HeRcHocrttMtt ' ,  u nyrLue 6utno

6ur (c r lenulo qeTKoro o6o3Ha,.teHns roro, qTo pel lb hAeT o pa3Hblx onepall i lex) t43-

6eraru noBTOpHOro hCnoIb3oBaHHfl TepMfiHa (TOJIKOBaHhe> C.4O6aBneHueM K HeMy

npularaTe;bHOrO (ayTeHThqHOe) AIt l  yKa3aHfif f  Ha aKTbl KOHKpeTh3allht4' AefrCTBI4-

TeIbHO, eCTb BecKaF npi l t{hHa, nO KOTOpOil KengAeH LlCnOflb3OBan oTy TepMilHOIO-

rhF3, HO AaHHaq npfi t l t4Ha onpaB.u,blBaeT ry HeFCHOCTb, KOTOpatl,  KaK KaXeTCff '  paSb-

eAaeT apryMeHraLlLl lo caMoro KensseHa'

9i lcraq reopr' | f f  npaBa craBfiT nepeA co6ofi  3aAaqy: npoAeMoHcrpl4poBarb' t l ro'

no6KonbKy BO3M9XH9 MHOXSSTBO 3HaqeHufi TeKCTa' Ltepe3 KOTOpbli l  BblpaxaeTgtl

HOpMa (r.  e. HeSaAhCilMO OT TOFO, KaKOe V3 OTAX sHarteHil fr  r i lnoTeTilLleCKh t lBtlFeT-

cff npaBulbHhtM), aKT KOHKperVsawu, cBg3aHHblf i  c Bbl6opoM oAHOTO l43 BapfiaH-

TOB, BCeTAa OKaSbtBaeTcF He TOtlbKo topt/Al4LlecKh npaBfiJlbHblM, HO t4 top' lAt/qecKLl

AeftcTBhTeflbHblM. TaroaO nepBoHaqanbHoe sHaqeHfie KoHllenqh14 <ayreHT'l t ]Horo

TorKoBaHfiq) no KerbseHy. Ho Bonpoc ycjroxHffeTctl ,  KorAa qncroe yHeHhe o npaBe

3aRB' | f feT ' r {To<nyTeMayTeHTi l t {HoroToJ. lKoBaHVA' - f 'e 'ToJ lKoBaHuFcocTopoHblToro
n p a B o B o r o o p r a H a , K o T o p o M y H a A I e X h T n p i l M e H q T b H o p M y , M o X H o o c y u l e c T B t / T b
He TOnbKO OAHy t l3 BO3MOXHOCTefi ,  O6HaplDKeHHbtx B XOAe MbtcneHHOrO TOIKOBaHilf ,

npi lMeHfleMOft HOpMbt, Ho h co3AaTb eqe oAHy HOpMy, KOTOpatl noflHocrbto Bblxol ' t l r

ga paMKtl TO;O, HeM fiB1tleT6tl  I , ICXOAHaF nphMeHfleMatl HOpMa).u ECnU 6parU erOr

Te3ilc B erq 6yKBaIbHOM 3HaqeHrh i l  a6gTparhpoBaTb 113 TOrO KOHT9KCTa, B KOTO-

poM oH HaXOAt4TCq, TO OH, Ha nepBbti l  B3F1qA, OTpaxaeT cyu{HocTb BCefr peanucTl4-

qecKoil  Teopr4h roIKoBaHilR: qro 6br Hr,t  ,Eerafl  npaBonpuMeHurenbHblft  opraH, eFo

aKT BblgTynaeT B KaqeCTBe AeilCTBl,4TenbHOfr HOpMbl, AaXe ecnLl 9TOT aKT He hMe-

eT HhKaKofi CBF3yt c TeKcToM (nputuenneVOfr nOprrlut) '  OrcrcAa neFKo BblBeCTh' t{To

B AaHHOM Cny{ae npaBonphMeHuTeIbHblft  opraH He MOXeT AefrcTBOBaTb i lHaqe, KaK

43 Troper M. Pour une th6orie juridique de I'Etat' P 99'
11 Kelsen H. Reine Rechtslehre. S' 352'
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NOEPCMAIIH O. IPOTI4B IOP'IAI/TTIECKOTO HEOPEAJII43MA

oAHoBpeMeHHoco3AaBa f l i lHopMb lpe lueHh f l ' t 4HopMb lKoMnereH l l ' 1h 'HoKenugeH
BBoAt4T QyHAaMeHTanbHoe 

pa3nhque' Koroporo' pa3yMeercq' Her B peanucrt4qe-

cxoil reoput4 TonKoBaHilF Ll KoTopoe no3BoJlReT noHtlTb To, t lTo paHbllje Ka3anocb

npo.,lB.per{ileM: K;M O6paaorr'r QaKTilr{ecKr4 aKT ayreHTLlqHoro ro,lKOBaH',4tl Moxer

cpa3y6u t rueeeAeHhKaKHopMaAnnBb |6opaoAHoro t4spaBHo3HaqHb |XBaphaHToB '
u KaK Her{To raKoe, r.rro Moxer oKagarbcn noflHocrbto 3a npeAenaur eroft HopMH?

.D,aHHoenport4BopeLlhenpof lcHf lercFTeM't {To 'coFna-cHoKeruseHy'noAo6Hoeay-
TeHThr{Hoe ToJIKOBaH|/|e 3a npeAenaMt/ HOpMbl cnoco6HO CO3'D'aTb npaBo He ToJlbKo

B KaqecrBe o6ulLtx HopM, Ho r/ Hepe3 co3AaHt{e uHAt4Bt4AyaflbHblx HopM' <nocKojlbKy

aKTnpaBonphMeHf iTe lbHoFoopraHaHe 'MoXeT6uruaHnynHpoBaHcToroMoMeH-
Ta ,KaKoHo6peraeTchnynpe l l eAeHTa , (Rech tsk ra f f ) . €CosnaH i l eAe i l c rehTe f l b -
uoil HOpvut c noMoulbto TaKOFO aKTa nporlcxo.[,t/ lT 6es eN4euarenbcTBa raroro-nr6o

QarruuecroroeneMeHTa,Haxoln,gu- \eroo ' lBHenpeAenoBHopMaThBHocrr( rarape-
arr4crl,qecKor ,"ofr, -onrcooaHrn), B cuny caMoro Qarra roFo, tlro HopMbl KoMne-

reHqvrh npHAalor nt,qo6Hoe caoficrao paccvarpt,r"aeMoMy arnT'6 N-:'yi: l: ' i :Y' '

p,axe ecnil raroil u*i 'n" r, i luen 6sr QOBep[ueHHo Ht4qero o6qero c no.Eaexaulen npu-

MeHeH,4}o Hoptvtoil pellleHyl', oH cTan 6ut Hopnaofr }DKe -noToMy, 
t{To yKlaAbtea'|cR 6ut

B paMKh, ycraHoBfleHHbte HopMaM, 
"ooi""i"tsytouleil 

npoqu'ypt' Kar 4rrn o6qeil '

TaKi lAnFuHAhBhAyalunof iHopMblBb|XoAsanpep,eJlb|oTt4XpaMoKo3Hal{an6ut topt , t -
AhrlecKylo rulerHOCTb nonblrKLl CO3AaHhq HOpMbl'

CneAoaarenuno, eut6paHHan Qopvynfi poBKa P'efi crafirenbHo Hey'n'aqHa' Ho 9ro

nporhBopeqr" ton'o*o *uiuteecf itpoq""" HopMorBoprlA'crBa orcblraer Hac K co-

BoKynHocrrl HopM, orAenbHble 
"" 

*oroil i* Lop""vlot Heo6xognvute ycnoeuR geil-

cTBf iTenbHocTt4BHoBbcosAaBaeMoi lHoprraut 'AyreHrnuHoeToJIKoBaHhe,KoTopoe'He
orBeqaer errv neo6xoAr,lMbrM ycJloBhtlM, - 3To )DKe He ayreHTuqHoe ro'lKoBaHhe'

HOHeKaf lnonblrKa,HehMeloulaf fophAhqecxorosuaveH!] ; .1- lo t 'aeHsuef iv tepe'eto
He6yge rHopMorBopqec rBoM,nocKoJ lbKype t ' l b3Aecbno i l ge ryxeoHeKoeMaKTe '
Bn eKyu{eM OTBeTcTBeHHOCTb coBepuatoulero ero nhqa'

B. 3Ha'leHtle HoPMbl

BnoceqUleF|uof ieonpocaMToJtKoBaHm' l f faBeBToporoV3EaH|^A"Lly tc toroyqeHt49
onpaBe)KenuseHHanaAaeTHaTpaAnl l , loHHyloTeopr4}o,coi lacHororopoi lnphMe-
HeHi leHopMblnpaBonpL4MeHi lTeIbHblMopraHoMgBf i f ieTc ' IMeXaHrqecKhM14Hylqero
HeAo6aenqer r cavo f tnp i lMeHgeMof iHopve ' ,D ,e i l c r -a ra renbHo ,ecJ lL lpeqbHe i lAeT
oHeKoeMnonHocTb loQar rnvnov tnoBeAeHh t / , no6o f taK lnpuMeHeHugHopMb|cB-
flf leTcfi B CBOH3 OLtepeAb co3AaHneM neroeil HOpMbl (t '  e', cornacHo KenugeHy' 3Ha-

qeHhF arra sonr), n nao6opor. Tarnna o6pasotut, KenuseH BBOALIT ayTeHThtlHoe ron-

KoBaHheBKaqeCTBear ra (HopvoTBopqecTBa) , coc roRu le roBnphMeHeHt /hHopMb | '
qbecoAepxaHheeuleHeonpe's 'ef leHoau6opoMMexAyBo3MoxHblMt/3Hal leHhf fMt4 '

, [Snpealrcrrqecro i lTeopht ,4TonKoBaHi lgAaHHaf lTeopuf l f fBr | f leTc ' |npoThBope-
q reo i l ' . [ e i l c ren renbHo ,HopMaecTb3HaL |eHheHeKoeroaKTaBo j l t 4 ,aayTeHThqHoe

ToJlKoBaHHenpeAcTaBnFerco6oi lHopMoTBopt{ecTBonyTeMonpeAeneHrf fcoAep-
xaHHfl HopMbr. T;; ;;;* MoxHo 6urno 6ur cKasarb, tlro HopMa ecrb onpe'D,eneHLle

4 lbid.
46 Troper M. Pour une th6orie.iuridique de I 'Etat' P' 82' 86'
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n'ABO 14 Ef q-]4Inq?m'Hr4]J4

3HaqeHt4tl HeKoero 3HaqeHt/tl ' a oro a6cypAHo (nocKollY^Io KenuseHy' HopMa

14 ecrb 3HaqeHne u"rulonr). cornacHo ffir"-r*acrofi reopt'th ronKoBaHtAA AaH'

Hoe 3arpyAHeHyle ,"*""u"r,'raK KaKron*ojl"ru'rar cao6o.qHoe onpeAefleHhe 3Ha-

qeHhF He RBnFercF onpeAeneHHblM, t'.::;;;;t"" t"*".o" (a He Hopt"toi)' lzluuttvttzt

cnoBaMh,ecnunprnHt4MarbBcepbe::"i:^1;i**^:.ff ffi J:#X""ffi -#3ii:
;H:XXH"J"i::il:iilS::::iil"fii?i*-npo'6n"'o':BM::lonohcKaKpilrepvl-
ee geftcren-"n"no""-HopMbr e neroeil A;;t"; "optu' l'111:o"o 

6u ycranoeuru'

KaKoBo xe o6uerrh"}rou .*u"unr" "ooruli"iuytur"to 
all qenoBeqecKoFo noBe-

AeHt/tl, T. e. ocyulecrBreHHol-o 
qepe3 npu"onp'"eHurenuHutil 

opraH ToJlKoBaHuF-

co3naHt/tr HopMbr' .rop"" eBn'erctr q1v""iJ*t A":-t:l':'n::t' *" roro opraHa'

roroputil BBoAl4r u gufi;"" TeKcT' 
"'otJ-op'"Ha' 

Koroputil 'onpeAenqer 3HaqeHile

ororo reKcra' 3ro uo-'p"*un'e BnonHe *JpJuo"o' no tgl:'l:'"cnu 6paru 6yrsanu-

Hutil ct',tstcr *"n"""'iJIl;;;;;-;t"' 0"" !["tu eFo KoHr-eKcra' Aanee' raKoe Bo3-

paxeH il e Ht' l KaK *" no""on"eT BblBecrt4 npLgnonutueMble cneAcTBl'1tl '

Begucoaep ' " *n l -o " " " i l . n ,Ho , t {To "gJ " - " l i " no3eHuMeeTBB ' lAyHeHopMy 'aee
nrHrBncrLtqecKyro ";;t 

l"o't '  
""ouu"tL'-oH 

He6pexuo hcnonb3yer repMt'1H

(HOpMa) n" ,on"*o-no'otnot"l. ' 'o * nop"u B cTporoM-:Ivlblcne cnoBa' HO t4 AJ1F

xapaKrept4cr,*' uo'"*u3blBaHt4tl '  " 
noto'i"o KoToporo BblpaxaeTcfl HopMa' TorAa

KaK B Apyrh* *""'u* oH HacrahBu"' 
"u'i l  

Ju-'*"n"' B QopHaynr'rpoBKe 
HopMbt

KaKpa3r "og "p * ' - ' " ' onp "g "nunnu"n* "MHoro3HaqH? . : ] 'An t t t t 4c roFoy l l eHhe
onpaBe , l z l noe ro rnp " " ' n "HopMa ' " " ' pu *u " *u f f cn 'oMou ]bne ro i lOopNaynupoe -
il ffift "J,$:#i*;: ! : ::#5;ffi ilJ"ti."-* B K' aAb'I B a er e s.^- g- p a -

3bl, caM no ce6e *'*f'o He AoKa3blBu"'' iiunpo'hB''- h3 sroFo cneAyer co eceil oqe-

Bl i lAHOCTbroTOTnphHUt4nor ' leBHAHO"" ' ' * "*o 'opuf ipaHHanTeopt4FOnhpaercq:He
hMe}ou]eeonpeAej leHHocTvlBb|GKa3blBan,"u, ,n, (TeKGT)HeMoryr6uruQoptuynu-
poeroft Heroeil *noptutut'' Brulecre 

" 
-'."*' 

""n' 
nprHflrb l::l"'il 

re3t4c 6es Aorasa-

reflbcTB, ,o oa"rnu- cneAyer 
"ro 

nro6aq Hlpr.r" (e cMblcne peanficThqecKofi reopt'tt't

To 'KoBaHhff lnennercnonp"g"n"nrrorr , rqToHeMoXeTcyu-\ecTBoBaTbBblcKa3b|Ba-
nuil, roropu'" 

""*un-'"ecKh 
Heonp"g"n"**o AenahcT le vnv unute geilcrBuff oofl-

3aTenbHb|Mh, go"uon"nnblML| hnh 
"unp",i-1""truir,ara. 

noeronny nl" BBeAeHt4F:_l:i l-

cTBhe npt4H|-lhna onpeAeneHno",, p"-*",l4qecKaF Teopt4ff ionrouaHu'" H)DK.D.aeTcfl

B nphHqvlne eQQerrraeHocrl4' Koropotfi 'n-o""on" "*1"1]2i 
qro HopMbl (e cuucne

peanL4cThqe"*o, 
j"oo-rr"r-on*ouunr")'g"m"t"rrenuHo co6nloAalorqq' Ho npnHUUn

s$$er'aaHo"r, o-n-0""O"n;"i uo'Oop .1n"*otop"le aKrbl ro,lKoBaHt4tl npot43Bo^qr

@BecTr4Kpac_Hop:.Y?",finphMep:"enrc{911vqaeHeonpeAeneHHoc
npaBoBoro aKru *o*"i"""-"onono no"n".*o""##;;rrt" np'p91"'--^ol|.::y"";i1T!lffiil;?
6uru npuveH"n" " "rn'i""io.o 

*u, ilve11o s.necb npexA" """to;;Y;;"b*rr 
"ru"n "g.p.T::*J:J,3i,Iff#fd*:#["j;*;::lg*;tffi:,"ru""'*1ff 

:{H';;il;"'Bo3Ha"eH'[4i)
(Kelsen H.n"in" n"Jr'1l"r"tii"'"s"s;8)t?-?Yil6pase 

cnoco6 nrHrBilcrt4qecKoro BbrpaxeHutr

"opuu "*"nn''l""o 
;;;;;;"-"" "t"1Y-T 

S;ff' ;;;-"*ry'':1:p"u'AonxHa 3aHoBo obrrb

t4cflo,tb3oBaHu pl'" 
""-"fin'" 

u""'"*"""'""""iI6"b*yn'pyturtto' 
HopMy)'' '['axe ecnr raxan

-ep*HHonor," no*#Ji"l;'i'"v'""l"tf'"$ftid;u6"o'd non"-gffi+?:'fl"Jii'":ttd;;l

##"fi€*'##tri:;lll**+rrururiii{::3}:."3::#ru;+*Ts;''"
E'iffa3uBaHn", *o*pt" pea,,t/crhqec*u""-r"oi,"" i;n*o""n'" paccMarpt4Baer B KaqecrBe

xq*loruqecrorx)'
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II'DEPCMAHH O. IPOTT{B }OP}I$4tIECKOTO HEOPEAJTI43MA

AeftcTBile B npaBonopgAKe>) h He AOKaSHBaeT TOrO, LITO (TeKCTbl) He hMeoT Ht/Ka-

KorO 3HaqeHAA tA no 3Tofi nprqilHe He MOryT BblpaxaTb HopMbl' f icno ppyroe: ecJltl

npilHFrb re3ilc o roM, tlro Bce HopMaruBHo-npaBoBoe hMeer onpeA?l:,H1"^|.11"3:I-

Tep u FBnFeTcfl cTporo e$QernaenblM, To TyT He nolyqaeTcF At/HaMhqecKot4 KOH-

KpeTu3aqril B CMblcfle Teopt414 KenuseHa. Taruv o6pa3oM, peaJlhCTt/qecKOil TeOphl4

TOtlKOBaHilff He yAaercf AoKa3arb' t{To qucroe yqeHile o npaBe oluil60qHo il Llro ap-

ryMeHrbt peanmcrylqecKoil Teophu no3BontloT ycTpaHilTb HeAOCTaTKh qrcToro yqe-

Hran o npaae. peant4crtlqecKaq reopufl TOnKoBaHilq nonpocTy yrBepxAaer' Llro oHa

npaBHIbHa, a t{LlcToe yqeHue o npaBe' cTano 6utru, HenpaBLlIbHO'

C. <AnurepHaruBHble npe4nuGaHt49tt

C ropoHnr rupean i l cT t4qec ro f i r eopnucTaBHTBynpeKKenuseHyHapyu ]eHue l / |M
Xe ycTaHOBIeHHOro Tpe6OBaHhn quCTOTbl - eTO BblpaXaeTCF B npeAngvTeHukl' KO-

rop;e Kelusen orAaeT chcreMe npaBa, o6na'aoulefr opranavr KoHcrnryLlyloHHoro

KOHTpo;fi.4s 3ra nOgttl{i lF BneqeT .3a CO6Oil MHOrOtlhCIeHHble Tpyro'HOCTN, t/3 KOTO-

oblx oco6eHHO CTOL1T OrMeThrb cneAy|oulylo. Ecnu cyqecTByeT HeKae KOHCThryqhtl,

KOTOpafl cTaBr4T ycnoBr/fl AercTBhTenbHocTl4 SaKOHOAaTeflbHblx HqpM' TO HeKOHCTI4-

ryLliloHHblft 3aKoH He MOXer cyulecrBoBarb no onpeAefleHhhc' Bvecre c reM TaKTle

3aKoHbt noBgoAy cyulecrByror. KenffieHy npuutlocb npil6erHyrb K KoHcTpyKtttAV ad

hoc, cornacHo Koropofi B cryqae orcyrcrBhq KoHcrhryLlhoHHoro KoHTponq caMa KoH-

cThryqilH .o6ocHoeuteaeT LeilcTBhTeIbHOCTb HOpM, npoTrlBOpeqaulLlx BblcKa3blBaH14-

f fM'coAepxau{, lMcf lBKoHcT'4ryI ]nu ' .orcto[ ,aBblTeKaeTBHyrpeHHeenpoThBopeqhe:
c oAHOfr GTOpOHbl, nocKonbKy 3aKOH 6yger cqr4TaTbctl AeilcTBhrenbHblM He3aBhct/Mo

oT ero cooTBeTCTBVtfl vntA HeCOOTBSTCTBI4F KOHCTtlryLltll4, a c Apyror - nocKonbKy

AonycKaeTc' I ' t . |To3aKoHMoXeTBBoAl4TbcRhHb|Ml4 'HenpeAycMoTpeHHb|Mt, lKoHcTt4-
,v,lr"n cnoco6aML4. Taroe yfBepxAeHhe o3Haqael t{To ayreHThqHoe' ocyulecTBflFe-

MOe saKOHOAaTefieM TOJ]KOBaHHe, comacHo KOTOpOMy nlo6ofr SaKOHOp'aTefibHblfr aKT

KoHcTuryLl'1oHeH no cBoeil nphpoAe, MoXeT oTcb|J]aTb K npocToMy AoKTphHanbHoMy

TOJtKOBaHil|o, B paMKax KoToporo 3aKoHOAaTeluHut* aKT MOXeT npeAcTaBtflTbcfl He-

KOHCThryuhoHHblM.4s Bnpovev, Teophff aIbTepHaThBHblx npeEnvca{tAil He no3BOIqeT

yCTaHOBLtTb HapylxeHhq HMnepaThBHblx npegnNCaHLtfi, nOCKOnbKy hHaqe nOCne'n'HLle

oKa3aIUCb 6ur ogHoapeMeHHO NMnepaTL.lBHblMtl h pa3peueHHblMh, a oTo 6blno 6bl

a6cyp4Ho'50 Haroueq, AaHHag Teopfin npeACTaeT npocTo KaK AorMaThqecKoe nphMe-

HeHile nogrynaTa HSBbIBOAyIMOCTN AOnXHOFO t/3 CyU1eFO.sr Pea'nfCrnqe6Kaq Teopt4tl

TO;KOBaHnq, KaKyrBepXAaeTCF, nO3BO1ffeT hs6exaTb Ha3BaHHblXrpygHOCreft nyreM

h3yleHhnnpocTo(Aei lcTBytou] t /XHopM>,aBnepcneKTrBeAaHHoi lTeop' l l ,13Too3Ha.
qaeT_HopM,KoTopHenoIyL|eHb|ny|eMay|eHTLl t {HoroToJlKoBaH|AA.s2raXecaMaF

ffiBTopFeMa'lMblc'|b,ctut.oco6o:7roperM.1)Leprob|dmedel,interpr6-
tation et ta th6orie o" 1" 

"rpilieliiite 
Con.titutio""eii" /ii"per.M-'Podr une th6orie juridique

G'r'Etii. F. zg5-sr5; zi JrSt* ionstitutionnette et dembcratie // lbid' P' 329-346'
4s Troper M. Pour une th6orie juridique de I'Etat' P' 301 '
so lbid. P. 302.
51 lb id.  P.303.
52 Cp.: lbid, P, 300, - crr/t. TaKXe: .HopHaa, KoTopatl, KaK KaXeTCtt, npoTt4Bopeqrr KoHCrt4-

ryqHh, ,tBrqeTcfl geicreureluHoil; AJ.lc roro qro6ut'eTo npeAnonoxuru, ueo6xognvo, uro6st
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rrPABo 7I Ero ilHIElnlEI4qIM

aHan,4Tl4l|ecKa'| cxeMa MoXeT 6utru pacnpocTpaHeHa r Ha ct4cTeMb|, BKJ|loqaou-\t,1e

a ce6R KoHcrhryLlt/oHHstil KoHTpoJlb; npaBAa' 3Aecb Ang raKoro KoHTponF ne 6utno

6ucooraercTBytoqeroopFaHa,o6neqeHnoroBnacTHb|Mt/nonHoMot{t4ffMl,l '53
B6oneeu l rpo ro i l nepcneKThBe .MoXHoTaKXecAenaTbBb |BoAoToM, t {ToTeo-

pL1fi <aj.lbTep"urr"noo nplgnr"unilf i '  e pavrax r{r4croro yqeHhq o npaBe ne o6napy-

XhBaeTHuKaK' , lXnpoTt4Bopeqrai l ,XotFBt / l ,n , i lMocTbTaKt/XnpoTLtBopet{h i lheoaN4ox-
ua.PeanncrhqecKa' |Teopt / f lTonKoBaHh' lnpoTl4Bopet{ t4TTeopl4t4(af lbTepHaTrBHblx
n p e A n i l c a H i l i l > , n o c K o l b K y o H a n p h H i l M a e T B K a q e c T B e A a H H o c T t / T o , r { T o n n 6 o e
ayreHThr{HO" ron*ouu-rru to"ou"r AeficrefirenbHy}o HOpMy, He3aBhctlMo oT KaKnx-

ru6o HopvarhBHbrx;;;;""r ';.Tu*,f" oop""oM, ayreHrhrrHoe ronKoBaHue trBnfier-

c ' lHeToJ lbKoco6c reeHHoaKToMHopMoTBopL |ecTBa ,HohaKToM,xo rops t i l o6 re r .
T t /BHoQra rc rpye rnu*o " " "u *eHne .Cero f t ro . l r hspeHh f l oqeBuAHao t -un6oqHoc rs
yfBepxAeHhg, cortlacHo KoropoMy HopMa Moxer 6uru cosAaHa hHblM cnoco6ov'

qevcnoco6,npeAnf icaHHut i l<oHcrrryqraei l ,nocKo' lbKyay[eHTt, l t {HoeToJlKoBaHLle,

co6creeuHo,h ' lBJ. l ' leTcReAhHcTBeHHb|MoTaJ]oHoMKoHcThryLlnoHHocTt4 '
C roqrn 3peHhfl Lltrcroro ylleHnH o npaBe KoHqenL\htl arbTepHart4BHblx npeFnhca'

Hilil sarqercff nhub acneKToM Teopt4l'l crpyKrypHoituepapxuu HopM' T' e' roro cno-

co6a, rorop",* npu"onop",qo* o6ecneqheieT-HopMOTBOpt{ecTBo' 
f lcHO' tlro AaHHblLl

Te3i lcBcBol4xnocneAHnXocHoBaHt4f fXonhpaeTcFHaHeBbIBoAhMocTbAonxeHcTBo-
BaHu 'us6u r t t aR ,xo rno roy rBepx .qeHhepaccMarphBaercsKaKJ lo l -nqec ru i l npnn -
L{ i ln ,KoTopst i lHeeosl \4oxHoSMnhpI4qecKHQarrscra$rauHpoBaTb.CIeAoeatenuHo'
TonbKo Her{To, \DKe paccMarphBaeMoe B KaqecrBe HopMbl, Mo)Ker HaAerrrb Heqro

uHoe( r .e ' 3HaqeHh ' lHeKuX(aKToBgonho)KaL |ecTBoMHop tu , t u t . 3AecbecTbABaBaph-
aHTa: npaBonopqAoK nn6o nagenRer Heruil <opraH> gKcKlilosl4BHoft HopvarueHoil

KOMnereHqr4 eh, nv6oBBoAr4T COBMeCTHyfo KOMnereHUhtc' qto6ut ocyqecrBnfleMOe

HeKt /MopraHoM( l t n r coeo rynHocTb toop raHoe)HopMoTBopqecTBoo6paeoeu taa lo
o6r'exr PJq KoHrponfl co cropoHbl Apyroro opraHa (nnu coeorynHocrh opraHoe)'

B nepeov cryqae (ra ronuro B 3ToM cny'rae) rhnorerhqecKh npeAnotlaraerctl '  t lro

HopMaKoMneTeHq , , *o * " ,6s t ruHapy t .ueHa ,nocKonbKyHeTH i lKaKoroop raHaAn f l
ycTaHoBneHnnQar raTaKoroHapyueHh f l . o r c roganoonpeAe f i eHu toBb |TeKae lqTo
coorBercrByfoulherpe6ooannn,KOTOpbteMOryrHapyul_arbcF6estrcpt ' tgvtvecKhxno-
cnegcterail, He RBJltl lorcn ophAhqe"*"t noitut' '  p'anee' h3 sToro nonoxeHtlt l

BbtreKaer, ' lro geilcraeHHoe Ha'qeneHhe norHoMot{hRMh npohcxoALIT He BcneAcrBhe

raxyu le f r cncB f l 3 t4CHeKNMhnpeAnrcaH l4gMl4 ,aBc i l nyTo ro , t {ToonpeAe j . l eHHb |e
npegnhcaHhnnonpoc ryHeqBr f f l o r c "nop"u t ' npaBa 'Teopun (anb repHarhBHb lx
npeAnhcaHilfo osHaqaeT cneAyou-lee' Opran O HaAeneH nollHoMot{t/t lMh Ha coSAa-

HheHopMKare rop t4 l ' 4C ' s ro rop raHMoxercosAaBarbHopMb lnphycnoB ! { r co6np -

,qeHhn HeKhx ycnoeraft, Ho oH TaKXe Moxer co3AaBarb HopMbl u He co6noAafl oTt/

ycJroBnF.,[,o erux nop paccMarpruu"*u*"ieopLlff 'He o6Happrneaet e Ce6e Ht/KaKilX

oHaHacaMoMAenecooTBeTcTBoBaIaKoHcT!|ryuur4,*"9"]:]2::. lMasKcnI[L|'t4THonpe'qnu-
cb|Baf laoAHoonpeAeleHHoenoBeAeHhe,u, 'nn, , t , ,norpe6oeala6utnporreononoxHoro
noBeAeHue> ( lb id '  P '  208) '  z .  -^^- .  ^ ,^-L,D,

53.CyF,sqKoHcT'|Tyt-l ' loHHorocyAa,-Ta<uvo6pasou,oKa3b|BaeTcgSneMeHToMcl4cTeMbl'
B KoTopor oH B3avtMoAeftcreyer " 

mv,,", "r,acin', 
B paMKax 

"yur""'uy',rux 
orHoLueluil

GHJ|b|t/JlI4Koonepaqt4t4,h3qeroGnelqy"'glo"n"n"HHoeto'lroeaHraeKoHcTrryuu14.Taroeton<o-
BaHHe oKa3brBaerctr rBopeHueM HopMbr 

"J;;'";; 
;"4"6ry:-T:Yi"'e trBntrerctl pesynbraroM

seicren n 
"t"t" " 

o o?I5"; ;;;; 
"-J*Ay 

ny6r us H u r'a ur Bfl acrq M il > ( | bi d' )'
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noEPcMAHH O. fIPOTI4B TOP'IAWIIECKOTO HEOPEAJTI43MA

npoTr4Bopett t h - o{a Jli l t l lb yKaSblBaeT Ha TO' qTO CorflacHo npilMeHUMblM HOpMaM

opraH O nnpase eu6nparu MexAy AByMF BapLlaHraMil: MexAy F u ne-F'sa

CrpaHnsrv Moxer noKasarbcg ro, qro ycnoBheM anbrepHarileu 6yger cneAy-

Oulee: CO6nOAarU VnV He CO6ltrOgaru KOHCTL4ryU,!4p, nOCKOnbKy CaMa KOHCTyITy-

UilF Morna 6U nogeonqru (rar 3To onilcblBaeTcg B tlt/CToM yqeHhtl o npaBe) (co3-

AaBaTb3aKoHb | ,HecooTBeTcTBy lou ]henpeAn , , | caHh ' lM ,KoTopb |MhperynhpyeTc f l
3aKoHoAarerbcrBoD.ss lz1 ero ogHallaer, t{To KoHcrhrytlilq ynpaBoMot{t/Baer He co-

6nn4aru KoHcTuryL\U1C? Pasnra,{i le, BBOAI4MOS B qficToe yqeHre o npaBe, i lMe-

er Apyroe 3Har.teHhe, xoTF oHO TaKXe MOXeT 6Stru o6neqeHo B QOpttty, BeAyulyto

KnyTaH i l qe ;peqbhAeTopa3 I |V l9 |AVMeXAy<npqMb |MpeFnaMeHToM)h (KocBeHHb lM
pernaMeHTOM> 3aKOHOAaTeIbCTBa.56 flOlyVaerCtl ' t{TO CaMa KOHCTT'lTyUt'1fl AO3BOtlfieT

ABa BapraHra.  Ogt tH t43 BapraHToB HanpqMyo,  a,npyrof i  KocBeHHo per f laMeHTupo-

BaH noaBuJtoM SKCKIlo3t/tBHOCTr4 KOMneTeHLU/A,T. e. oTcyTcTBheM KOHTpOtll '1pyF3ule-

l O OpraHa, CneAoearenbHg, HeT npaBOMOqtlR yKtOHflTbCs Or CO6nOAeHHq KOHCTLI-

ryL\hv1, Ho ecTb npaBoMgltr, le He co6nrcAaTb npflMoe yKa3aHfie. hgutvtt cIoBaMu,

cqhTaeTcg, qTo, eCI!4 SaKoHo'D,aTenb peuaeT He cj. leAoBaTb AaHHblM npaBhnaM' oH

Bn paBe cneAoBaTb Apyrh M, KOCBeF'| HblM npaBL4'|aM'

B CSOHO Otlepegb 3Tt4 KOCBeHHble npaBhla COAepXaT OnpeAeneHHOe. quCJIO BO3-

MOXHbtx BaphaHTOB Bbl69pa, HO He AOSBO1FIOT AeIaTb BCe qTO yrOAHO. hHa'ie nyLlue

6urno 6ur c CaMOro HaLlaIa cKagaTb, qTO B nlo6oM Cnyqae OnpeAeneHhe npollecca

NcoAepxaHhgHopMnphHaAf ieXhT' lcK' | }ot { t4Ter |bHo3aKoHoAaTeIrcKaKaBTopyaK-
TOB ayreHThLlHOrO TOIKOBaHhtI t/ ' , | t lTo KoHcTVTL\\AA He hMeeT HOpMaTilBHO-npaBoBoro

XapaKTepa..D,efiCrAnrenbHO, HeBO3MOXHO B STOM OTHOLlleHhh OrpaHhqhTb KOHTpOnb

.naxe carraoil Mr/Hr/MaflbHoil Mepoil: (opraHbl, npr3BaHHble K npaBonpfiMeHeHl4lo, He

Moryr pasyMHo 6utrs O6ssaHbl npfiMeHsTb B KaqeCTBe 3aKOHa Bce TO, qTO npeACTaeT

KaK cy6beKTrlBHoer.5T HapyLteHre KocBeHHbtx npaBt4jl (t l j ]tt, ttHuttuttl croBaMil ' BblxoA

ga npegeflbl npaBoMor{r4ff) He ffBflffercn cocraBHoft qacrb}o SaKoHo4arenbHoro npo-

L{ecca - 3To aKT, n!4[UeHHblil topt4p,rlt{ecKoro 6utrns.s

54 Peru uAer o AByX BaphaHTaX, npr ycnoBfit4 t{TO npaBoTBoprecrrfr opraH npuHgn p-e-

1lleHhe r3AaTb HeKyp F,opty: AaHHurfi opraH MOXeTflh6o cneAoBaTb HeKtlM rpe6oeaHunu (F)'

nu6o raxnm rpe6olanrnu He cre4oBarb; rperbero He AaHo, nocKonbKy Qarrruec<u eru ABa

""pru"tu 
o6pasyor co6oi,qBa MHOXeCTBa BO3MOXHblx BapuaHToB Bbl6opa.

5s lbid. P. 301 .
56 *TonroeaHHe coAepxur B ce6e npqMoil 14 KocBeHHblit pemaMeHTbl 3aKoHo.qarenbHoil

AeFrefibHocru" (Kelsen H. Reine Rechtslehre' S' 277)' "Xots uecxonbKtlMt4 crpoKaMr Hilxe

kenuseH nuueT o ToM, qTo 143 STorO He CneAyeT Toro, qTo Aeic;BuTenbHble 3aKoHbl He Moryf

noFBhrbctf HHbIM flyreM, HeM TOT, t{TO OnpeAeneH KoHcThryllueh" (Troper M' Pour une th60rie

juridique de l'Etat. p. SOt ). Taroe ergenre npo6neMaruKtr ynycKaer cyu-lecrBeHHoe pa3nuqhe

MexAy npgMblM L1 KocBeHHblM perynupgBaHheM. KeIuseH nHIIJeT Hr O qeM hHoM' KaK OTOM' LITO

<KOHCThryqhq ynpaBoMoqhBaeT 3aKOHOAaTeIt co3.qaBaTb o6ulre HopMbl TaKXe h nyreM ilHOil

npoqeAypbl, qeM Ta, tlTo onpeAeneHa HanpffMyto HopMaMil KOHCTI4ryLlLl14; KOHGThryLlhtl TaKXe

MOXeT npHAaTb sTLrM o6ulur,a HopMaM ilHOe COAepxaHfielqeM To' tlTo onpe.qengoT HanpqMyn

HopMbr KoHcr!4ryqvtLt " (Kelsen H. Reine Rechtslehre' S' 277)'
51 KelsenH. Reine Rechtslehre. S' 276.
58 Ecru u npyrofi Bapr4aHT: ecjltl npaBonpuMeHurelbHble opraHbl nphAatoT sTOMy aKry

rOpHAHqeCKOe 3HaL{eHI4e, TO npO!4CXOAI/T peBonpLlrlt, BMeCTe C KOTOpOfi MeHgeTGtl h npaBO-

nop".qo*, oEclr .a,aHHurf i  eonpoc [r.  e. eonpoc o ToM, 6utlo nu HeLlTo, BOCnphHrMaeMOe

cy6ternreHo KaK 3aKOH, AefiCTBurejtbHo l/3AaHO TeM OpraHoM, KOTOpblil KoHCTLlryUilq Ha 3TO

FOCCfi ricKlltz EXE[O8,H14K TEOPT/H npABA {Nsr 4' 201 1 ) I 245
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.B'anee, ecnn He cyqeoTByeT ChcTeMb| KoHcTL|Ty|-ll4oHHoro KoHTpojlfl, To npaBo-

Moqhe oKasbtBaercq cnu1t.tKgM glttpoKl4M (rrr,teercn 6OnuUee KOflt/qeCTBO KOHCTLITy-

l_lr4oHHO AonycrhMbtx BapilaHroB) no cpaBHeHhlo c chTyaqheft' rAe raKor KOHrpoIlb

cyulecrByer. ogHaro Bcer!,a ocTaercq rcphAhqecKafl rpaHb MexAy TeM, qTO yAoB-

fleTBOpFeT KOHCThryLlhoHHbtM rpe6oeaHunM, npeAbttBnffeMblM K HOpMe, ,4 TeM' tlTo

raKhM Tpe6OBaHhqM He yAoBneTBopfleT. A ecnu TaKaff rpaHb Bce-TaKr cyqecTByel

TO KOHTpOns sa co6npAeHheM sTOr rpaHu Heh36exeH. Moxno nooToMy CKasaTb'

rlro KoHcTHryLtr4oHHbti KoHTpOnb cyqecTByeT Aaxe B Tex cnyqaFx' KOrAa Her <KoH-

cThryLlL loHHoroKoHTpo' | ' t> ,noHhMaeMoroKaKcf icTeMaopraHoB,ynpaBoMoL|eHHblx
ocyulecTBnttTb M14HhMafibHbli l Her436eXHblil KOHTpo.1lb' KoHcruryquOnHstfi KOHTponb

B 6g6CTBSHHOM CMblcne eToFO TepMtlHa ecTb He qTO LlHoe, KaK ycilneHt4e cqep KoM-

neTeHUrh; HHbtMl4 cIoBaMh, oH flBfit leTcg BonpocoM Mepbl' a He Bbl6opa MexAy

(BCeM> t, l j l t4 (HfiqeM).

lAta<, ecnttBcerga cyulecTByH3T HeKafi rpaHb t4 HeKI h Mt/Hl/MaJlbHblil Heil36exHblil

KOHTpOrrb, To HeBepHbtM npeAcTaBlffeTgtl  MHeHile, coffIacHo KoTopoMy KefluseF{ "ea-

6srf l ,  vTO COFJIaCHO eFO CO6CTBSHHOfi TegphH HeBO3MOXHO yrBepXAaTb, t lTO AaHHble

topLu,f iqecKh AefrcTBhTerbHble 3aKoHbl noRBt4j l l , lCb Ha cBer He B ChRy onpeAeneHHor

KOHCTfi ryqheil npoqeAypbl' nocKoJlbKy n0A06HOe yf BepxAeH re noApa3yM eBano 6bl

yno.qo6;eHre aKTa ayreHThr{Horo ronKoBaHhff co cropoHbl 3aKoHoAarenbHo;o op-

raHa aKry AOKTp4HaIbHOTO TOnKOBaHhtl,  BO3BeAgHHOMy B paHF CTaH.EapTa)'5e l-rnO-

TeThqecKh M9XHO ycTaHOBt4Tb OTcyIcTBne KaKoft-nn6o lgpLlAhqecKgft L{eHHocrt4 y

AoKTpt4HanbHOrO MHeHhtl, gOFJIaGHO KOTOpOMy HeKtAil 3aKOH qBfltleTct HSKOHCTI'4Ty-

, jron"o'*.  ogHaxo HeBepHo, qro coFJIacHo r{NcroMy yleHil}o o npaBe npaBonpilMe-

HhTenbHblf i  OpraH He i lMeeT TOpHAHqeCKOTO npaBOMO\1l A t l1 O6fl3aHHOCTh OCyUIeCT-

BIFTb MhHLlManbHbli t  Heh36exHblft  XOnrpOnu. A eC-nu 6st OXaSanOCb' t lTO TaKOro

npaBoM6qhfl BCe Xe HeT h t{To TpyAHO yCTaHOBt4Tb MhHl' lMaJIbHyFC rpaHb He!436eX-

HOCTh KOHTpOJI9, TO per{b una 6bl o coBepueHHo hHblx Bonpocax. f lpegnonoxrrs'

t lTo oCyuleCTBIeHre hnn HeOCyUIecTBneHhe TaKOTO KOHTpoJlt l  caMO no Ce6e MoXeT

CJtlD1t4Tb OTBeTSM Ha BOnpOC O AgilCTBLITeJIbHOCT[4, OSHaqa1O 6Ut, qrO Te3UCbl pea-

Ir4CTt4LteCKOil reOpUtl TOJIKOBaHH;I )DKe nphHqTbl; HO OTO He AoKa3blBatlO 6bl TOFO' qTO

AaHHHe resi lcbr o6ocHoBaHH B cnny HenocfleAoBarenbHocrkt yrBebxAeHuil ,  npt4-

nhOblBaeMblx t l l ' lCTOMy yqeHUto O npaBe'

PeanrCrrqegKaq TeopilF TOJIKOBaHUS rOBOpt4T O TOM, t{TO C ttLlCTblM yLleHUeM

o npaBe cBflSaHa eule op,Ha npo6neMa: albTepHaThBHble npeEnVCaHt A MOryT sa-

TparhBaTb TOJ1bKO npaBoMOqilq, Ho He <hMnepaTuBHble npegnrcaHhqt. lzlnuH'tt ' l  cno-

B a M r , H e K f i f t 3 a K o H M o X e T n o K a 3 a T b c H n p o T l 4 B o p e q a q h M H e K o M y h M n e p a T u B H o M y

npeAnhcaHrlo, h B AaHHOM Cnyqae o6pa3el{ noBeAeH',{q "6yAer 
oAHOBpeMeHHO

H B I a c T H o n p e A n i l c a H , , { n o n p o c r y . E , o 3 B o n e H - , 4 H b l M L l c I o B a M i l ' o A H o B p e M e H H o

WpaBoMor.tr4na. - O. f7.] peu.raerCfl HeFaTilBHO COoTBeTCTBytoUlt4M KOMneTeHTHbIM OpraHoM

[r. e. rer,a opraHoM, roroblril npu3BaH npilMeHgrb 3aKoH' - o'n'] - HanphMep' nocKonbKy

HeqTo, npeTeHgytoulee Ha 3BaHr4e AeilcTBl,lTelbHoro saKoHa, 6stIO 1tsgaHo He napIaMeHToM'

yrrpaBoMoqenHuv riHcrr,rryqhef , ay3ypnaTopoM, -TorAaoToTKoMneTeHrHbtil opraH B LlensX

Ko1trpo,r' sanpeulaer ny6nraraUraro-raioro reKcra vrn ero npLlMeHeHhe' EcnN xe sToro He

npoHcxoAlrT H o6UIHe HOpMbl, l,l3AaHHUe ySypnaropoM, cTaHOBqTCq AeicTBeHHblMtl, TO TOTAa

ripor,tcxgglrT peeonrOUraoHHOe npeo6pa3oeaiue roHcrhryqhh 14 oToTTeKcT CTaHoBr4TCq 3aKoHoM'

coorBercrByloull,lM HoBofi KoHcruryqfih" (lbid' S' 279)'
= Troper M. Pour une th6orie juridique de I'Etat' P' 301 '

2& 3€-OE}iXKH nPABA {r#1#1#-tAlt/-MEDIA'org)



h 3anpeu{eH' H pagpeueH' ttro npeAcraBnner co6oil oqeBhAHblil a6cyp4''60 Ho

3Aecb peanrcrilqecKas reophq AonycKaer oulr6ry' Bonpoc 3aKnnqaercq He B ToM'

' lBf l ' IeTcRni luMnepaTLlBHblMnpeAnucaHhe,KoTopoeKacaeTcF3aKoHoTBopqecTBa,
a B roM, Bblcrynaer nh raKoe npeAnrcaH''le ycJIoBueM loptlAilqecK"ll"-i:Ti,T",?:

HOCTI4. AlsrepHaruBHble npeAnvca{Uq tlBlqroTctl coBoKynHocTbn npaBoMollt '4t/ Ha

co3AaHheoprg r " " " * rg " i l " ' u " "nsno i l nopvu t ' vv l xHapyueH i l eHeno3Bonqer
co3AaBaTb HOpMy. [lporraopeLlhe notlBhnocu 6ut B TOM Cnyi{ae, ecJI14 KensseH C'lt l-

TaJl 6Sr, qto Heo6xoAt4Mble ycnoBtlf l geilcrerrenbHocTt4 TaKOBbIMLI He tlBtlgloTcfl '  HO

Hr4r{To He yKa3btBaeT Ha HaIHtlHe y Hero TaKhx pacc}DKAeHvtil '  lA nanpoTt/B' hMeHHO

i lMnepaTr4BHaqHopMaAeJ IaeTHeKoenoBeAeHheo6qgarenuHb lM,aTaKXeAenaeT
o 6 q s a t e l s H b l M n p h M e H e H r e c a H K I - l t / H B c j ] y q a e ' e c f i h T a K o e n o B e A e H h e H e o c y -
utecrBneHo. l losrovy petlb hAer o coBepueH"o lpYrol-l l j-9fieMe' Koropaq caMa

noce6eHehMeeTHhKaKoFooTHoUeHh ' lKBonpocyoAe i l c reh re f l bHocT ' , l . f l pea r .
geHrPecny6nwt<unoAyrposoi lyronoeHoronpecneAoBaHf i ' lo6gsaF|npoMynbrhpo-
BaTbSaKoHBTeqeHHeonpeAeneHHol-ocpoKa,XoT' |oTGyIcTBhenpoMynbraqMHe
hMeIO 6ur Huraroro BrhgHHq Ha.u,efrcreL{TefibHocTb 3aKOHa' Hanporre' BO3MOXHO'

qTooTcyrcTBhenpoMynbral | ,HHnpengTcTBoaano6LJBcTynJieHHtoBcHI|y3aKoHa,

xoTF He cyUIecTBoB-6 Oo Hurcaxofr caHKqHH no oTHo'.,.1eHfin K opFaHy' ynpaBoMo-

qeHHoMY Ha nPoMYnbFaqhrc'61
flepaoeQyngaueuralbHoepaSnHr{HeMexgyoTHMhAByl\4FKoHqenqhRMh3aKJ.l}o-

qaeTcn B CneAyrou-{eM: peanhcTl4qeGKatl TeopHg TOJIKOBaHHff He cllHTaeT o6lerr?ts-

HblMTo,r{ToHeMo)KeT6utrsnpoeepeHoHaonHTeBKaqeGTBeF,ocTynHoroHa6loge-
n r r cSa r ta , f i noo roMyorpHqaer ,BKoHeL lHoMcqere ' caMyBo3MoxHoc rbaHar f i 3a
3HaqeHhfl HeKOero npaBoBoro ycTaHoBneHtlq (a 3TO, HanpoTHB' AOnycKaeT tl l4cToe

yqeHhe o npaee), nocKonbKy SHaqeHhe He ecTb AOGrynHoe Ha6nloAeHhlo tlBtleHhe'

T13STorocneAyeTBTopoepaS'ht{ I4e:qHcToeyqeHHeonpaBenpeAnonaraeT' t lTo
BO3MOXHbI cnequQr,lecKhe oTHOtXeH!4q B3ahMosaBUCl4MOCTh MexAy HopMaMLl'

a gro no3Borfier noHtlrb, t lro HopMul cnoco6nur Soprtlvrpoearb HepapxrqHyro crpyK-

Typy.BcBofooqepe! ,bpeanhcT|4qecKaf iTeopnqToJlKoBaHu! ' |HeMoxeTAonycTt / , lTb
HL lqe ro ,KpoMeorHou len r f rnph l l hHHocThMeXAy f fBJ leH l / | ' IMH, i l noeToMyHeMoXeT
noHffTb oTHoUeHnF, cyulecrBytouli le MeXAy HOpMaMH, ycraHoBjleHHblMu pa3nhq-

HblMLl  OpFaHaMu.

60 lb id .  P .302.
61 Otvetuu, rlro pear14crhqecKac reop14q rorKoBaHUfi t4cxoAhr t13 HeBo3MOXHOCTn roro'

.lro *Herrah geicreurenuHstfi earoH MOXeT- OKa3aTbctl npoTt4BopeqaulHM MMnepaTUBHOMy

vcraHoBreH14ro" (lbid. P.'ioii;;il;n"*vnrooor aeilcrer4renuriuil saroH runorerrllecKh npeA-

craenqer co6oi arr ayreHTr4LtHOrO TOnKoBaHUF.'3aecu peanLr3M BCrynaJI 6U e nporlteopeqHe

cGaMhMco6oil .PequnoerovyuAeTTonbKoorhnoTe3e,3a[McTBoBaHuoiluequcToroyqeHhq
onpaBe.Hoecln3aro"g"l"e'c"AeilcleurelgHs|McoFjlacHoKpHTeph'Mqt4cToroyqeHrqonpa-
ee (r. e. KpureputlM AerZcrarrenuHocrr coorBercreyoulei **9]Iryly")' ro orcpAa cneAyer

nuuIbTo,t{ToHMnepaThBHoeycTaHoBJ]eHuefiegBnnercnycr'o"uevgeftcreuTeJIbHocTl4'Kpove
Toro; npaBoBHe nopFAKh enonHe Moryl He 6uttu lorrqecKu nocneAoBaTelbHblMLl. hg eroro He

cneAyeT,t{ToonHcbrBaou-la' lTaKr4enop' lAKt4Teopr4gTaKXeHenocjleEoBaTeIbHa.CoaepuleHHo
ecHo, rtro KenuseH npHHr,rMaer 3ry fiAe|o r-o,n"rb e noclegHrft nepiloA cBoero TBOpqecTBa -

BroM BH,4e, B KoropoM;;;;;";;;ii"-u "oour""r-""prr I'"p* 1\kels9nH. AllgemeineTheorie

der Normen // auttrag"ie!'if-"n1:Xufi"n-f ns11LE uud Oem Nachiass herausgegeben von Kurt

Rinohofer und Robert frift"i. Wi""; ftf 
" 

nz, 1979i cM. Hauy pelleH3Llo Ha OpaHqyecrrft nepe-

#;';";=:'i"9d. N t6. p tw-zoil. ory nAero He crotr vtcraru B "qtlcroM vqeHr'1il o npaBe>'
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OrcoAa BblreKaeT u rperbe pasflhqvie' Koropoe e oco6eHFlocrh Kacaercn npo-

6nevarrrn aflbrepHaTl4BHbtx npeAn ucanuil.AHanusupyc Uepapxt4shpoBaHHble HOp-

Marl' lBHble crpyKTypbl' t{hcroe yqeHue o npaBe nblraercn o6tRcnrru To tlBneHvle' Ko-

TopoeApyrueTeopl4hcquTatoTHenoHRTHb|ML1I !hnaToj loFhqecKt, lM:Cyu- lecTBoBaHi le
*ouLr,r60'lHulx> HOpM, T. e' pa3nr/que MexAy AefrcrshrenbHocTbro Ll cooTBercrBueM'

floAo6Hure HopMbt npilHaAnexu, * pu""tuipneaennofr npaeoeofi ci lcreMe; hHblMl4

cnoBaMh,oHhf lBnf l toTcq(AercTBN,"no*o. ' , , ,BAaHHoMpaKypce,XoT' | ' |o6Haploru-
Ba ro ronpeAe f l eHHb lenpn3HaKh 'T 'e ' nAeOeKTb l )nnh (Hecoo rBe rc rBh f l ) 'Ko ropb le
flBnflnrcff ycnoBheM roJle npol{eAypbl aHHynrpoBaHilf l 1l ' ' :y"""Ht/f l 

no's' ertAtrotA

Apyroro opraHa. BosN4oxHa ' A9Y:31,jon"ipy*u'o: l"il].ooore 
aKrbr' Koropbre

noKaeu leHe .FBJ |F toTcgHopMaMt4gaHno f i chcTeMb | 'Hocnoco6nb lTaKnMl / lHopMaMh
crarb, Moryr 6urrs nocraBneHbr noA coMHeHhe np, npeABaphrenuuoft npoBepKe Ha

CooTBeTcTBne,ocyulecrengel \4of iHeKuMKoMneTeHTHblMopFaHoM,oTf lhqaoul ' lMcf l
oTToFoopraHa , ro ropu t f i npnMeHReTAaHnu f i a r r .Pequ i lAeToFhnoTe3ecyqecTBo-
Ba l i , tA f l ( eu leHep ,e i c re r renbHb lxaKTOB) 'KOTOpb le reMHeMeHeeFBr t lFc rc t l cooT-

BeTcTBytoU-\ l |Mt^\Vn|AHecooTBeTcTBytoU-\ t4Ml ,1)HermnnHopMaM'BonperNBceeule
| .Ut4poKopacnpocTpaHeHHoMyvHei lv t t ,c 'Teopt / 'RVep'apx^I !HopMHheroei lMepeHe
flBnflercff rAeonorueft, ocHoeHoft Llenbrc <oropoil bsrno 6ur yrBepxAarb To' t{To Bce

HopMbl *B ce6en V </]Jilce6q, cooTBeTcTBoBy}oT (Bblul-ecToFulr,lM, HopMaM. 3ra re-

ophfl nhrub 
""-r",fry"i io, " 

raroil naepe h KaKnM o6oaloy.pa3Hble GhcreMbl nbl-

TaoTc' |ycTaHoBt4Tboino ' "n,"cooTBeTcTBrqMeXAyHopMaMt4.SrareoprnTaKXe
noKa3blBaeT'qTonp' , lBeAeHi leHopMBCTporoecooTBeTcTBheApyrApyryHeBo3MoX.
HononpHqhHeToro,qToeAhHcTBeHHb|MhcTot{HhKoMpa3ni lqhf fnpaBonopnAKoB' |B-
nf feTcf fHeo6xoAnvutuo6pasoMorpaHhqeHHan4raQQepeHt- \uauhf lHopM,ocyu]ecT-
B IFeMaf lop raHaMn,yno ' |HoMoqeHHbtMhHaco3 .n ,aH t4eHopMhKoHTponb . [ l pne rov
AaHHbleopl .aHb|MorFcaMhonpeAenf lTbMoMeHleroroput i lcTaHoBt/Tc ' lH)DKHb|M
ilx BMeuaTenscreo.ui He npusnaeaq BO3MOXHOCTI4 ornouest't i l  MexAy HOpMaMh'

pean i lCT i l qecKa f fTeop t /gTonKoBaHhg}DKeHeMoXeTAonycThTb(xo rnuno i lHb |M
npL4qi lHaM,LleMBTpa+[ ' t4 l - l l40HHblxTeopl4f lx)cyulecrnoBaHhg0l l t r60qHutxHOpM'Ha-
npuMep,He3aKoHHb|X,HeKoHcThryqhoHHblx| - topMh' | l4HopM,npoThBopel |au]L lxAo-
cThrHyTblMno,o"op"*"o" ' " " 'oHagonycraeTToJlbKocyu- lecTBoBanueotHoueHyt f r
Bracr,4, rp." pu"nti*u" 

"o-opo 
(rax nyur-le He hMeHoBarb opraHavn) ecrynanr

MexAy co6oil B cnop no noBoAy 
"rpui"r"""cKttx 

AocroLlHcrB GoorBeTcrBytoult4x

62Teopunuepapxt4'lHopMBoMHolg]|-.3auMcteoeaHa-Ke,lb3eHoMVeroyqeHti|KaMepon;
3aqacryhcurur"opr"onhcblBaercq"*put*oirVle"lHHof 

po.pve'Cr'i l-Hanp': Merkl A'1.)Das

doooelte Rechtsanttitz. Eine Betracfttung aut llii*"n^inittneoriJOei neilrts // Juristische

Blirtter. 1e18. N 47.;'i;i'-;;f,-izi-!i,+06-+os (ne.p.erlg:ar,qHo_e: DIe wiener Rechtstheo-

retische schule. scnnit?-n uo-n han-s-relsen,ldoii'-M;ik, attteo verdross 7 hrsg' H' Klecatskv'

R. Marcic, H. Scnam'oeJx. Wi"i,ls-6e. voi'ib]'io'gi l,i l; zr Proleoomeha einer Theorie des

rechflichen strrenoai,Z-s)i Cilbrii"r."tt, Stl"iuni n""ii] F6"tt"t'iift fiir Hans Kelsen' wlen'

1e31. s. 252-2s4("$;6|';;i6 "-, 
bi" wiJ;R;;htt'iheoretische schule' Vol' 2' S' 1311 sq');

watterR.DerAurbaLijerRechtsordnuns wi'JX, \;;i)'6ii;g -DeisturenbauderRechtsord-
nuns.wien, tsts;pl:,iso,ib.i.z"istrt"noa-ut6rrieMert<lsinirrrelPi?#liffit:{36?l[?U"Jli
Rechtslehre ll aoorii]"rvre"rli w"r[ uno wirksamkeit / hrsg. R. wa

MaverH. Die rheori"'biri"i"dr,tii"r'en stutefi6l;;'il6dd;tpunxte der Reinen Rechtslehre /

nrs-o. R. Watter. wien, igez. s. 37 sq.; P.f",r.|;;;;6 iic"t5;^g"iyrilberg et la 'hierarchie des

nor-mes"//Revuedu'd;;it-""i.tiiriion"r rd#i('si.pl'+e1-50e;z)[arrie"rarcniedesnormes//
Droit constitutionn"T/"e"i' i' F;;;;;;' 4 6d' Paris' 2001' P' 56-67'
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flPOTI4BIOPI/IA@N(DEPCMAHHO.

,qeficrBt/il. Ho raraq KoHLIenL\L'Ifl ocHoBuBaerctl Ha nofloxeHhtlx'

nocblnKaM qr/cToro yqeHfiq o npaBe' i l  noSTOMy ee iE'OCTOI4HGTBa

oaHee oqeHeHbl roJlbKo no pe3ynbraraM rMMaHeHrHoil Kptlrl4Kh'

npoTt/BOpeqault/x
He MoryT 6utrs sa-

ll l . BosrvtoxHble peKoHQurypa4uu

KoucrnryrnBHbleSf ieMeHrutn lc6of t reopnuAoJlXHb|6utru.normqecKhnocf leAo-
B a T e ' | b H b | M l 4 ' l B T o X e B p e M F H e 3 a B r c h M b l M h A p y r o T A p y r a . E c n l l v o x e T n o K a -
SaTbcR, t{To HeKoTopble nocb|JlKt4 'lB,lfftoTcff 6agoaHvl,l Aj.lfl paccMaTpuaaevoil nauu

T e o p t 4 t 4 , T o e T o H e T a K ' t c H o n o o T H o u e H i l t o K o c T a l b H b t t u n o c u r n r a v ' 3 a g a r a y c -
noxHReTcq 3a cqer rol-o, t ' lro HeKoropble Te3HCbl HecoBMecrhMbl c onpeAeJIeHHblM14

cneAcrBt4rM,. crano 6utru, neo6xoAl4Mo nepecrpol4Tb ery Teopt/lo rax' qro6u 6utnn

coxpaHeHbl ee cyrr\ecrBeHHble SneMeHTbl' xorq 6ut oro u norpe6oeano orKa3a or

Apyrux noIOXeHilt4.

A. Bonpoc o KoHcrllryrllBHblx gneMeHTax

He<oropuer""*"o"oLleBi lAHO't /MercTQyHgat"reHranuHUtf ixapaKTep'Pelurger
o6o6ulevsMni lpt43Me,oceMaHTrqecKoMeMnhpt /3Me,o-ceMaHThKo-HopMaThBHoM
Bof l toHTapu3Me,oTe3hceeQQerrr , teHo,o. ,on"ouuanan,o6oHTof lorhhnpaBa'o6U{t4f i
eMnhp t4SMHanpFMyhoHenpeAno f l a raeTceMaHThqecKorosMnnp t43Ma,nocKoJ . l bKy
BnorHe BosMoxHo, t{To onpeAeneHHble o6lerrur He noAAa}orcc Ha6rhf,AeHilrc' niloo

peqb rAer o6 o6uerrax Broporo nopFAKa' Koropble B KalecrBe TaKoBbtx He Moryr

6urru o6uerravn Ha6nlo,neHr/R. cu*unrr*l-. 'Lpr"trunutfi eortoHtaph3M reM 6onee

HenphBoAhTKceMaHT i l r ] ecKoMysMn i l phsMy ,noc*on " r yHeJ ]b3 ' | hcK l }oqaTbToro '
qToaKTb |BoJ luHeCMoryT6u t tues tp ' axeHb |cnoMou lb }oBb lcKa3b lBaHy t f i ' Ta rxeaos -

MoxHo ,q roo r r , 4 "o , " *u "o , "uHunne6ygy ruMerbH i lKaKoro3HaqeHt4 t l , nm6oxe 'ecnu t
fix 3HaqeHt4" ovg"i 

"ocro'Tb 
e o6qsHeaHura (sanpeuleHrn' 'B'osBoneHnn) coBep-

.rrlTb HeKhe Aeilcre,4q, AaHHbre 
"o,"*u"","uHLlR 

He 6yayr Bblpaxarb co6oil KaKoro-

nil6o arra eonil.
Haroueq,Te3hco6eQ$errhBHoMTonKoBaHi lL lAonoJ|HFeTco6oi lSf leMeHTblce-

MaHTL, |Kt4pea' lhcT} lqecrof i reopvt t4TonKoBaHt4q'SrotregncHeMoXeT6utrueHeeAeH
113 GeMaHTt4Ko-HopMarilBHoro BoJ*oHTaprgMa, nocKonbKy nocneAHnfr ceqsaH Totlb-

KocHopMaTrBHblMt/ tBblcKa3blBaHi lqMt/ ,anooTHoI.UeHi l lcKSTI4MBblcKa3blBaH, lRM
sQQerrnst- loeToJlKoBaHheHeno3Bof l ' leTHaMnonyr. |L lTb3HaHt4 ' lo6rxcnequQure '
Tervr6oneeganHUt i lTe3hcHeBblBoAhMt43CeMaHTt lqeGKOrosMnnpu3Ma' ,nocKonbKy
nocnegHril npeAnorarael Ltro BblcKa3blBaHLlg rMeror HeKoe SHaqeHhe' Torp'a KaK

cornacHopaccMaTpf iBaeMoMyTesncy3Hai{eHreco3AaeTcFBpe3ynbTaTeHeKoero
arra. , [ 'aHnuleABanof ioxeHh' lTpy.B,HoCoBMeGTrMb|ApyrcApyroM'Peanhcthqecxaq
Teopr4ff ToJrKoBaHh' He Moxer orKa3arbcn or re3fica o6 eQQerrraBHoM roJlKoBaHht4'

eegu6esHeFoHeBo3MoXHonpoAeMoHcTphpoBaTb ,qToHopMy ,Hecyu lecTBoBaB.
LuytoAoaKTaTOnKoBaHt ' , lq ,co3AaerhMeHHOnpaBonp' ' lMeHrrenuust i lopraH' 'D 'aHnan
TeopnqTaKXenunno*" ,oceo6op.urucFoTceMaHTnqecKoroSMnhpu3Ma,hHaqeoHa
oKa3aflacb 6ur ue B cocToqHt/n roBopttTb o ToM, itTo Te hlt4 hHble BblcKasblBaH'lt l He

'lBfl ' lhcTcFonpeAeneHHb|Mh'MoxHonpeAnono)<t4Tb,t{ToTonKoBaHLleAeilctghrens-
Ho ecrb aKT, nocpeAcrBoM Koroporo HeonpeAeneHHble BblcKasblBaHun o6peranr

onpeAeneHHocrb .HoeraxoucnyqaeHerb3 f l y rBepxAarb ,u to le rc tb lHe '4MeJ lL l

poccilNcKld[ EXEro.u,HHK TEoPl4H nPABA {}+e a' zan t I z+s
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HilKaKoFo 3HaqeHL1, Ao a6-a roJ.lKoBaHMn. Eonee Toro, MoxHo 6utno 6u yraepxgaru'

qTo 3AeCb 3HaqeHhe h3MeHgeTctl. Tarmtl o6pasov, 3Haq-eHue crano 6ut nepeueHHOil

nocutnrofrpI f fpa3HoropoAaaKToB,asTonoTpe6oealo6ut i lsN, leHeF|u| ' lhcxop'Hb|Xf lo.
cbtnoK cavoil peanilcTl4qecroil reopttt'l TOJIKOBaHU9' Ho era ajlbTepHaT',4Aa cpasy 6ut

pa3pytrrna AaHHyto reopL4lo, nocKonbKy oHa ocHoBaHa Ha crporoM Te3uce eQQerrua-

Horo TonKoBaHilF, npeAnoflaFa}oulero onpeAefieHhe 3HaqeHil'l ex nihilo (nar' us uule.

ro),unoetoMycoBMeu{eHheAB)D(nocb|JloKcAenalo6upealncrhl|ecKy}oTeoph}oTon-
KoBaHu' saBeAoMo ;fr;;;;pJileoil. cneAoBarenbHo, HIDKH. Aenarb eu6op. Orcop,a

cneAyel r{ro nphH1lhn nopru-ruHofi onpegeJleHHocrl,4 paBHblM o6paeov A:1*:l^?:'-t:

B sToM cMblcne 
"*opp"",,poeaH' 

f. lpecKphnThBHoe Bb|cKa3blBaHile uMeeT 3HaqeHue,

TOJlbKo ecrh ero BbtcKa3btBaHhe onpe.D'eneHo, nocKojrbKy npil orcyrcrBt/h onpeAeneH-

;;;"-y, ar ocb 6u nporn sopeqhe c ceMaHrLlqecKt'4 M 3M nh pL43MoM'
-np , *q , "oco6enHoc rho3HaqaeTnpocToeycTaHoB leH i l enpeAMeTaTeopk l t 4 '

xoTq AaHHbril npnHqnn 3aBhcLlT OT OHTOJIOI-t ',1h npaBa' l- locfleAHqs HeBblBoAilMa h3

reoptlt4 HOpM, KOTopae pacnpocrpaHtleTctl Ha BCe Trnbl HopM' KaKhMh 6st osr Hr

6utnr. Cneqhannsaq!4F npaBoeoft. ci lcret,,|b| BeAeT K ycnoBHoMy onpeAe'|eHil}o,63

Peanllcruqecran reopt,tff TonKoBaH14'l oL|eHb pelqKo o6paulaerc'| K ct/cTeMaTrqecKo-

MyhHenocpeAcTBeHHoMypaccMoTp" " , ' osTo roBonpoca ,oHanpeAnonarae r ( ra r
r 6onuulrHcrBo He orHocnull4xcn K npaBoBoMy peaJltlsMy reopt'tfr)' 

T-o-"^:: :l::,"
ffBrqerce cucrenaoi HopM. [enu npegnaraevoil KoHcrpyKl-thtl coGTot4T B ToM, qroobr

noMecT,lTb npaBo n o6nacru QarrrvHoro h cAeflaTb h3 Hero npeAMeT cTporo sMnu-

prqecKLlxuayr . . [ ,e i lcrBLlTenbHo,tophAt lqecKof iHopvy ' [ 'eraerro 'qrooHa<cqi lTa-
eTcgaAeKBargo f rBpaccMaTphBaeMoMo6u lec ree '6oBoTnhq f i eoTL l t , l cTo royqeHhn
o npaBe, KOTOpOe t4cxoAl4T h3 TOrO' Llro ero ceoilcreo nphAaercF HOpMe nexoetT

gpyroi lHopvof t (prer , rverou- te i loputguvecrnf txaparrep) .Sy.qernuQarraAeKBaT-
Hocrt4 HopMbl ycraHoBfleH rar 6eccnopHutfr' nu6o xe 6yger o6ocnoaaHo clDK'[ 'eHile

o6aAerea rHocT t4caMoFoAaHHoroc )DK.E ,eHh f f_npeAMeTrccneAoBaHt4 ' l oTSToro
HhKaK He MeHqeTCR. Tarmv o6pasolul' oHTOJlorhR npaBa oKa3blBaeTCn gonolHenHofr

eu leoAHhMSIeMgHToM, ro ropu f i ocHoBaHHaonpeAeneHHhToJ . lKoBaH i l ' | ( xo rnus
sroro onpen"n"nr, , *" u"' '"*aer)' Pelu hAer o nphHq'4ne eQQerrulsHocrl4 Ton-

KoBaHhq (He nyrars c Te3hcoM e$se<rraeHoro TonKoBaHHg, KoTopbtil pacnpocrpa-

Hf leTc ' IHaBce",a" ' ,on*oeannn).CornacHoAaHHoMysneMeHrypaccMaTpt /Baetuoi l
Teop t /L lonpeAeneHHb |eaKTb lTonKoBaH i l ' | ( npoL l3BoAFrne<y t i l eoQer rBnpaBono-
pqAKe>,nSThaKTb|ToJlKoBaHn' lc j . leAyeTHa3b|BaTb<ay[eHTnr{HblMt/4>.MoxnonpeA.
no'loxt4Tb, *,o -npo,"Bop,LlTb eQoerr' o3HaqaeT *6uttg npt,t.tt,tHoil coBoKynHocTLl

co6strnfi ' , oco6eHHo rex'co6urnil '  roroput e AocrynHH Ha6ntoAeHno'

Oco6oro po.qa npo6neMa Bo3Hl4Kaer c onpeAeneHheM ronKoBaHilq' CornacHo

nphHffToMy onpeAeneHno peqb rger o6 ycraHoBfleHilt4 3HaLleHhq' ComacHo xe

gpyroMy! KocBeHHo BBeAeHHoMy nonoxe"un nro6oe rollKoBaHue npeAnonaraer

oueHKY'65

-BcexecoMHr4TeIbHo,qTopealucTl4qecKa' lTeophaToIKoBaHugnb|TaeTcqo6ocHoeatu
:p€.!,MeTFrFo o6lacrg c floMoulb}o KeJIb3eHoBcKoft rorruenqrar npaBa, rAe npaBo noHklMaeTc'l

<aK.ri.Frar{}.{rr".*ur 
""rJt"it;"6;:; 

it6,p"t rtz|"Svitet" ii'iioi'qu" bt ftat // Troper M' Pour une

:#elurldiqtre de l 'Etat' P' 160 sq') '
it -traper M- Pour une thdorie juridique de l'Etat' P' .174'

= LruroerM' Laih€orie du droit' le droit' I'Eiat' P' 6'

!5] =tt3-l,l-r/' {r1 l:i-=A i'*11*' itPJ- V SL{. org)



IoEPCMAHH O. nPoTvIB roPI4AtfqECKOro HE

B. GrarYc o6ocHoeaHus

BceRghcgaHno f tKoHcTpyK l t l 4e f i eosH i l r ao rnpo6nevb l cpa3ynoHecKo I |bK t /M
ocHoBaHh'M.oHactaeLlrBonpocbr"""our"*yrpeHHei lKorepeHTHocrLl ,o,qeofrHutx
KoHcrpyKl-t1,49x, 06 onpeAeneHhh rpaH'4ll npeAMera (a pavrax sroro Bonpoca Bo3-

HvrKaer eule oAt4H Bonpoc - o MOAanbHoM CTaryce HOptvt)'

f lepeannpo6nerulacB' l3aHacKoHcTpyl lpoBaHyleMoHTonorhhnpaBa. 'Pasyrraeer.
ctl, caMO TOt t{TO Mbl paccMarpt/BaeM Heqro B KallecrBe oo60cHogaHHoro)' t lBnqer-

cqoMnf ip i l qecKhMQaKToM' [ l pu r . re t , , tHe3aB '4c t4MooTToro ' t ]ToMb lnoHhMaeMno I '
*o6ocHoaaHno"-oto.- Ho roqHufi cMblcJI TepMt/Ha *o6ocHosaHHocrb> nonHocrbto

MeHfler caMy nocraHoBKy Bonpoca: v$er nv B eroM cnyqae pet{b o ToM' qro aKTo-

pblcq '1Ta0T}oph. t ] .141|ecKrao6ocrroeannuv?TaraqnepcneKTt4BacTpyAoMrr loTna6ur
cnlDKt4Tb onopoil npaeoaoil oHToflorhh' nocKonbKy npe!'nonaraercg' tlro )DKe cyue-

cTByeTHeKaf lnpy,u"o*,onorhf i ' lz lHa. lerer ,a6urrr ra6ureaxropb| ,KoTopblepaccMa.
TphBa0THe t ]ToBKaqecTBeo6ocHoeaHHoro?TarNvhaKTopaMhHeMoryT6s l t s te ,
KToocyu]ecTBf lFeTcooTBeTcTBytou]henpuuo"o."Aefrcref iR,-nocKoj lbKyl4XoqeHKa
o6ocHOeaHuo"r, ni 'r"Jro- r," 

""n"n" 
6ur (oreeugHo, Llro npaBonpt' lMeHilrenh pac-

cMaTpt /Ba}oTHopMaTt, lBHblenpaBoBbleaKTb|}DKeKaKo6ocHoaanHure) .HoecJ] , {pel |b
i lAeTHeonpaBonpt / tMeHnTef l f lX, rogef icreLlTeJ. lbHoeHa.D,e ' leHheXapaKTeprCruro i l
HopMaThBHocThMoXeT6struocyulecTBneHoToJlbKoBHeuHhMt,4na6nogarenf fM'4 '
[4Hurvyr cnoBaMn, HopMorBopqecrBo oKasarocb 6ut pesynuraroM AoKTpt4HaflbHblx

Hntl npocro 
"opun*o" 

claxgeHt't i l '  t{To Bcrynilf lo 6ut e norHoe nporhBopeq'le c AoK-

rpilHaJ.lbHbtM CKenTULlh3MOM r no3l4TLrehiTCKOfr t4ccfleAoBarenscrofi ycTaHoBKOt4'

ocHoeaHHo i lHacTporoMpa3AeneHt4 t /npaBahMopan i l . h ra r , ra rnuL lXe lB ,aHHb | .
Mkl MoxHo Bocnonb3oBarbc' Anq toro, sto6ul oMnrpuqecrn 6eccnopnutu o6pasot' lt

ycTaHoBhTb*o6ocHoaaF|HocTb)KaKXapaKTephcThKyf ieKoeroHopMaTuBHo-npaBo-
eoroarra?Eynyrnr4oTonct4xo, to | -ht { " "* , " . ! ,u" 'u te?f lpegcraBJlqeTc' l , t {ToTaKre
AaHHble *o"-"ro"no *Uono co6raparu' Aa t'{ He-co?.::"-:"no' KaK recrLlpoBarb

KaXlE,oefopt4At4qecKt/3HaL|hMoenchxl ,4qecKoecocTo' |Hhe.EyAyrJ. lHSTocoopvynu.
poBaHHbleKeM-To*o* ' " " 'upuvt?HoTorAaBosHt4KaeTBonpoc,KaKonpeAenhTbTe
KoMMeHTaprh,KoTopb|e6utn, tornrAo*u"o,"u,"o6ocHoeaF|F|ocTbhJ. lHgeo6ocHoaaH-
HocTb 'B roneqnoucqeTe ,gTL lBonpocb |BHoBboTcb l I a }oTHacKToqKeSpeHhgHa .
6lrcAareneil, Kotopste' KaK Ht/4 napaAoKcanbHo' craHoBffTctl I4GTI4HHHMH aBTopaMn

HopM'
3AecuMb lTaKXecTanKrBaeMc f l cAByMgKoHKypHpy }oU I l4Mt4Hay t {Hb lM I4KoH-

crpyKr-lnnMn, nport4Bopellau'll4Mm Apyr Apiry' c"jii:i: nepaofi u3 HHX npaBoBbr-

Mil HOpMaMt/ ,tBjlq|lcTcff Te HOpMbt, 
"otopi" 

ct{LlTapTotl o6ocHOBauHblMt4', corflac-

uo eropoi - Te' Koropble fiBnq|oJctl u6o"*'"*utvr'-Ho- BnorHe Bo3MoxHo' t{To

paccMaTphBu" *o , " " *u *u " ' uuo6ocHogaHHb lxHopMb lTeMHeMeHeeHegB j l ' | hcTc ' |
e$QerrraeHblMt/ (nocKo' |bKyBnacTHbleoTHo| . IJeHt4FHeno3BonqrcTonpeAenhTbcTe-
neHso6ocHoaaHHocrn ) .Ta rxeBnorHeBo3MoxHo ,q ro reHopMb l 'KoTopb le<<HeKTo>
paccMaTphBaeTBKaqecTBecoBepueHHo(Heo6ocHoBaHHb|Xo,e4ei lcTarTelbHocTl4
He BcTpeqaloT HhKaKOro conporhBIeHhF'

Eqe oAHa TpygHocrb cBq3aHa c TeM' qro BTopaF u3 BblueHa3BaHHblx KoHcrpyK-

qni l , rarKaXeTc' | 'paccMaTphBaeTayleHT' l t {HbleaKTblTonKoBaHu' lBKaqecTBeoc-
HoBononaFapt4 ' tXAnf fnpaBonopFAKa,XoTgBToXeBpeMleTi laKTblcaMt4ocHoBbI.
BanTc' lHanpeAnonoxeHhhcyUlecTBoBaHhFnpaBonopqAKa'Bgei lcranrenbHocTt /

pocctllicKHa EXEToLHI'4KTEOPllil nPABA {i\ie 4' 2011}I zst
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B o n p o c o T o M , n p o i l 3 B o A h T n h H e K o e c n e A c T B h e a K T T o J l K o B a H L 4 ' | , H e c o M H e H H o ,
qBrqeTce eMnrpilqecKLlM; OTBeT Ha OTOT Bonpoc onpeAenFeT o6beKrHyrc o6nacrb

r4ccreAoBaHufl. Ho AaHHafl o6nacTb He AOnxHa 6utru roxAecTBeHHa npaeoeofr cN-

cTeMe, nocKonbKy cofftacHo paccMoTpeHHOfr estlUe runoTe3e ilccneAoBaHVe t cxo-

A1AT tA| QaKTa CyU{ecTBOBaHhq npaBosofi cr4crevu ("uLaeer cneAcTB',lf l  B npaBono-

pngrer) ,EcnrnonutrarucRus6exarbAaHHblxrpy4uocrei l 'ToHeo6xoAt/Moc'u 'ef larb
aut6opMeXA.yTpeMffBapLlaHTaMu.| - |epesteABacBoAqTcf lKoTox,4ecreneHh}oo6o-
cHoBaHHb |XHopMCaKTaMi lay reHT l , l t lHo roTo I |KoBaH| | / 1A |AKpaccMoTpeH i lHS t4TeX '
il .qpyrhx B KaqecTBe ocHoBonoflara}ou-tulx' oqeehAHo, LlTo 3To HeBo3MoXHo. Eclt,t

B Kar{eCTBe OrnpaanOil TOtlKt4 t4CCteAOBaHUn 6paru oAHO t'13 eTrX noHnTtlf i '  a aropoe

paCCMaTpttBaTb B KaqeCTBe CilHOHt4MtilqHOfOr TO 3TO 6UlnO 6St GTpaHHblM' nOCKOflbKy

ayreHThqHoeToJ' lKoBaHheKoHcTpyt /pyeTcf lKaKonpeAeleHi le3HaqeHh' lBb|cKa3b|-
BaHilff.,[axe rHryrThBHO MOXHO nOqyBcTBOBaTb' qTo o6ocHoBaHyte BblGKaSblBaHr9'

Aenapulero nernfr Ha6op AefrcTByli l o6qsareluHblM, AO3BOneHHblM vlj l t/ 3anpeuleH-

HbrM, He uMeeT Hhrlero o6ulero c ceMaHTht{ecroft onpeAeneHHOCTblo Tex BblcKa3bl-

BaHVlh, KOTOpbte cBrr3aHbl cTaKhMh Aeficrehqvr. l1pt'tHnvag BO BHhMaHhe To' qTo

yfBepxAeHne cpasy gBlo< ernx KoHcrpyKr-lt4fi eeAer K nport4Bop"*"-i 
Li "^t:,1?:,:-

MeHHOe BBerqeHhe 
" 

-"oprt o3HaL{aIO 6Ut aaroNnatfir lecKoe r4CKIrCqeHhe oAHO',1 143

HUX. ECnu B KaqecTBe OrnpaeHofi TOqKh 6paru arr o6ocgoBaHhtl, TO Mbl onFTb-TaKL'l

BCTpeqaeMGfl C BbtueonhcaHHblMh TpyAHOCTFMU: noHtlThe o6ocHoeaufit l caMO nO

ce6e qanqeTcfl HeonpeAeneHHblM, a BBeAeHHe eMnhphllecKoro TecTa Anq AaHHOTO

n oH fl Tr4 fi KaxeTcfl np oTh BO peq au-!l4 M l4cxo.4Hbl M nocbl'l KaM p ean h cTt4q ecrofr re o p n r

TOTKOBaHT1q. Ecln hrqTH 3Tt4M nyreM, TO nphAeTcg noJlHOCTblo nepecMoTpeTb LlcxoA-

Hbte nocbtjtKV,l. e.co3AaTb coBepueHHO t/Hylo KOHllenLlrlto' Taroil BapuaHT KaXeTCq

cJlr/t-uKoM 3arpaTHblM, nocKonbKy npHAercfl noABeprHy[b aHanh3y caMy peanhcTLl-

qeCKytO TeOpHtO TonKOBaHhfl, a He SaHHMaTbcq l ' lCC;1eAOBaHheM rve1gUleit pa6nnblB-

qaTbleKoHrypb|peanhcTi lqecrof t reopnho6ocHoaaHhf l '66CooreercraeHHo'ecni lMb|

t4cxo!,t4M '13 aKTa ayIeHTLlqHOrO TOJIKOBaHVA,TO Mbl )DKe He cBff3aHbt "o6ocnoaanlt-

eM> KaK n"="ur""*blM Kphrepr4ev. B F,aHHoM cflylrae npuAercff e rauecree Qop-

Mt lpy loUl l lxnpaBonopgAoKpaccMaTphBaTbcpa3yMHoxecTBoaKToBonpeAef leHhf l
sHaq eH Hq HeonpeAen eH Hblx BblcKa3blBaH rfi '  mt i l teou-lt4x npecKp14 nrr eHutfr xapaKTep'

l4sHaqanuHO cIeAoBanO 6u npuvrHyiu r ulvlporofi '  t4tlt4 1,1HK'lNcgheFlOft' eepCru' 3ro

npeAnonaraer' ttro B KaqecrBe npaeosoft ct4creMbl Bblcrynano 6st nro6oe onpeAe-

J leHf ie 'KoTopoepaccMaTp, 'BaeTc' lBKaLtecTBeaKTanpuMeHeHh' lHeonpeAeneHHoro
npecKphnr i lBHoroTeKcra.hnuvrcroBaMLl 'peluuua6st-o- .no6ovaKTe'BKoropoM
u3Har{anbHo He npocrexrBaercff nnraroil no3HaBarensHofi ycraHoBKt - o6 arte,

BKoTopoMoTcyfcTBi leraro i lycTaHoBKL|3apaHeenpeAnoj . laraercR'TaraRnocTa-
H o B K a B o n p o c a H e c e T g a o i l H y l c B b | r o A y . C o A r r o i l C T o p o H b l ' o H a c T p o r o c o m a c y -
eTcfl c Te3ilCOM O6 eQ$exrhBHOM TOJIKOBaHUI4, nocKoj', lbKy BKnOqaeT e ce6R ronu-

KoTeHopMb| 'KoTopblecneAy0Ti lSaKTaayTeHTi l t ]Hol -oTonKoBaHh' l . ,14 i l rHopl4pyeT
BceocTa lbHb leHopMbr ' cgpy ro i l cTopoHb | , l 43HeecneAyeTMoAanbHoepaSf l i l q re

66 paeynaeercn, MoXHO paccMarpLlBarb reopilro aKroB apryMeHTar[BHOro nphH)DKAeHHq

rax noAo6r-rylo Teopuro, reta 6olee qTo HeKOTOpble ee nojl-o)KeHhtl cBtlAeTeIbcTBytoT o6 sror'{'

Ho peuu ror^a norAei O Heroefi KoHcrpyKrlr,lt4, xoropan norpe6yer caMocrotlrerbHoro ee !4s-

yLteHHq tr KOTOpag, KaK KaXeTCg, COBepLueHHO ne CnOCO6Ha 3aMeHfiTb peanhCTt4qeCKyP Teopllto

ion*o"unr"  ( i ropee, ee Ha3HaqeHHe -  AononHrrb AaHHyto reopr19) '

=,2 A'€, OAHHKH nPABA (www.LAUJ-MEDIA'org)



N@EPCMAI{H O. IIPOTUB }OPI4EWIECKOTO HEOPEAJII43MA

MexAy HopMaMh r aKTaMr hx oaKThqecKoFo nphMeHeHutl. otcrcAa, npaBAa, Bbl-

TeKaeT cyqecTBeHHoe HeAopasyMeHue: BeAb TaKrlM o6pasov cQop1'tytpoaaHHble

HopMbt BnoflHe Moryr He ilMerb HuKaKrx cneAcTBltfi B AeficTBhTenbHocTLl. EcIt/

.[,aHHble HopMbl paccMaTpL4BaTb B Kai{ecTBe ocHoBononaratou{1,1x Ann npaBonopgAKa

(c rev qro6bt ug6exarb ctATya\t t , KorAa Her HopMr o6ocHoBblBarcultix Bce ocrarb-

Hble HopMbt), ro onN cpa3yrr/uaorcn e$QerrursHocrt/, Attt l o6ocHoeaHL4q Koropoil

BBoAr,4rf cF npr4Hl-!r4n e$Qerruenoro roJrKoBaHVc. Ecnv HopMbl He B cocroflHt/i l  npo-

hgBecrh cfle4crBt4tl B npaBonopqAKe, ro oHil eoo6ule He Mgryr i lMeTb ra<ux-nw6o

creAcrBr4ft, no MeHbueil naepe B cMbrcre co6noAeH!4fl h noAt{LlHeHLltl 3T1,lM HopMav..

Taroe npor{TeHhe p,aHHoi Teopfit4 norHocrbro coBMecrhMo c o6ulrvn ycraHoBKaMh

oMnilpLt3Ma, c ceMaHTuqeCKhM SMnilph3MoM u ,naxe C Te3hCoM O6 e$QerrllBHoM

rorKoBaHilh, Ho caM npuHqiln esQernrsHocrh aKTaroltKoBaHhtl ocraercff 6es o6l-

frCHeHHq. ,B,alee, eoflh paCCMaTpilBaTb 4aUnUfi npilHtlhn KaK OCHOBOnOnaraOulnil

AJIF oHTonorhh npaBa u KoHcTpyl4pOBaTb e$OerrraHocTb KaK QarrltvHoctu, ro

nphAercff npfi3Harb, rlro peqb 3Aecb rAer o6 oJIeMeHTapHbtx (He BblBeAeHHblx 113

gpyrr,rx) noobtfiKax. Tarrv o6pasou, He ToJlbKo npaBoBble ycraHoBfleHVfl vI ?Krbt

-on*ouu*r" 6ynyr eaKraMh, Ho h B KalrecrBe co6creeFtHo aKToB rolroeaHnn 6y-

Ayr nphH14Marbcn TorbKo AeircrehrenbHo ocyu1ecrBneHHble aKTbl roJlKoBaHilt l '  T' e.

HopMbl. Pe4yrquoHn3M B sToM cMblc;1e ecTb He qTo hHoe, KaK hHafl Qoptuynrpoara

.qaHHofi ugett.3a npeAenaMh sMnilpysMa roXAecTBo Qarra h npaBa ecrb LlcxoAHafl

nocbrrKa pean H crl4qecroi reopnh rotlKoBaHhF.
OAnarO TeM CaMblM 3aTpy.u,HeH!4e 1;1aLllb nepeHOChTCs B Apyrge MecTO. ECflh

c;le!,oBarb pearilcri4l{ecKoft Teophr ToJrKoBaHlz,r', ro aKTopbl, ocyu-lecrBnq}oulr4e

aKTH ayreHTLl.rHofo roJtKoBaHhff, rBlnrorcn ofleMeHTaMh crpyKryput e-nac-ru. [lo-

OTOMy BaXHO 3HaTb, KaKOB npUtll4HHO-CfleACTBeHHbtil CraryC reX gefrCratAil, C nO-

Mou-ibro Koropbtx oAHh nrl{a oKasHBanr BrttffHhe Ha ApyFt4x. C eroil ToilKt/ 3peHufl

aKTbt ayreHTytqHoro rolKoBaHhq He HMelor e ce6e Hfiqero oco6eHHoro, nocKoJlbKy

eAhHCTBeHHUtfr gonyCrrNastfr e sToM OTHOtlleHhh Bonpoc - 3TO BOnpOC o nphpoAe

AaHHOTO MHOXSCTBa geilCrenfr ,4, B 6oflee UmpOKOM CMblCJIe, AaHHOTO MHOXOCTBa

co6uttuil, Bgnpoc O ToM, KaKoe c1le.EcrBhe H e raxOil cQepe ern gefiCrel fl LA cl6bt-

ThR npoL1gBenil. BogyoxHo, qro reKcrbt, aKTbr rorKoBaHVA m eoo6ule fito6ute aKtsl,

He ilMeouhe HhKaKOTO OTHOUeHnF K TeKCTaM Uflh aKTaM TOtIKOBaHilF B CMblCne pe-

arucrl4qecKoft Teoprl4 ToJrKoBaHhF, 6ygyr oKasbtBarb BnvfrHtAe Ha cy6uerroB Bracr-

Hblx orHotrenuirt. Ecnu nonbtrarbcs suftrr hg eroft eLTyaLIAI nyreM o6o3HaqeHil9

B KaqecrBe aKToB TolKoBaHhrr rex gBreHufr, xoTopute Bblcrynaor sBeHbtlMLl B L{enLl

npuqilHHO-CIeACTBeHHbIx CeReefi, rO rarOil np6Mep 6ygeT, HeCOMHeHHO, AOnycTt4M

c Tor{KLt SpeHUF TepMHHO'|OftAn, HO Mbt TOrAa KoHqenTyanbHo yAanfleMcfl oT TOrO

peeepeHTa, Koroporo Mbr r43HalrarbHo xerarh o6osHa.1ilrs. Tene$onHblfr 3BoHoK,

rpe6oearenbHbtft Bs;JlFA, yrpoxaou-1ufi xecl - a o6ulev, Bce To' qro cnoco6Ho

noB;ttlFTb Ha MoTtlBallt/trc cy6uerra, 6y4er ToFAa (aKToM TotlKoBaHhR"' flpu gtor\4

rarofi (aKT> He 6yger hMeTb HhKaKOTO OTHOIUeHH'I K (TeKCTaM> h HhKaKOTO BnVgHtAA

Ha onpeAeneHue SHaqeHVA - eCnH no,q ceMaHThqecKLlM oTHOtrleH4eM He tlMeTb

n Ho6oe nparMaruqecKoe orHotlleH ue B uupoKoM. cMbl cre'

C noshltl,t i l  peru,yK1lt4oHh3Ma HopMbl KoHgTpyylpytorcq KaK OaKTbl, a npaBo pac-

cMarphBaercs KaK norHocrbro Sarru,rHoe. CneAoearenbHo, o6flacrb <npaBa> 60-

ree He Moxer 6uru onpegeJleHa uril pacnogHaHa cpe4u ilHbtx BracrHblx tlBreHril

B crpyKrype AaHHOro o6ulecrea. hnaqe roBOpF, B Cuny Tol-o, qTo npaBo h BflacTHble

POCCHfiCKI,{ft EXETOAHI4KTEOPl4fi nPABA (t';n +, zolt } | zss
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orHoueHHtt - 3To, CTpOTO rOBOpff, OAHO H TO Xe, Bce BHTeKaloulee H3 BracrHbtx or-
Fto[i leHHfr ffBr]eerce oAHoBpeMeHHo npaBoBbtM. Ho ecnh ilpaBo He cyulecrByer B Ka-
..leCTBe OCO6O.O gBneHhIF!, TO OqeBhAHo, rlTo O npaBe Helb3g t-oBophrb KaK o HeKoM
oco6oM FlBJleHhH. lzlrar, pesylbrar raKoro xoAa Mbrcnh Bcrynaer B nporr/Bopeqile
c npuHqhnona oco6ennocrr. PealncrrqecKarr reopLis npaBa ucxo1lr hg roro, rlro
npaBonopgAoK U aKTbl ToJlKoBaHUfi B paMKax sToFo npaBonopFAKa npeAcTaBflff loT
co6o* HeLITo raKoe, Ltro MoxHo BbrnBrrb v aHanvgvlpoBarb B KaqecrBe orAenbHo-
l-o fiBreHilrr. B ro xe BpeMfl, ecnh npaBo v nonnlvlKa He Moryr 6urru crporo pa3-
TpaHuqeHbl, To nepBoe oKa3blBaercff HeBo3MoxHutw. Eclu Mbt gaxorLlM t/g6exaru
nporr{Bopeq'/Ifr, TO Cpasy BcraeM nepe.q .qrlevvofi: HyxHo orKa3arbcfi n'16o or pe_
,r,yKlt, l.4oHt/3Ma, nu6o or npilHt-t,Llna oco6ennocru. B o6orx cryraflx Mbt BbtH}DKEeHb
OTKaSaTbCF OT O.E,HOl-O t43 OCHOBOnOnara0ull,4x npilH4t4nOB peanL4CTt/qeCrOfr reOpUta
TOIKOBAHh ' I .

MoxHo nonbrrarbcn yiltu ot 4aHHoil npo6nevur qepe3 Aonyu-{eHL4e roro, qro
a cQepe npaBa Her Hhqero, KpoMe chcreMbr nvHfBtAcrtAKo-nparMarhqecKilx FBre-
Hlti, e paMKax Koropbtx noAHhMaercF Bonpoc o *npaee,i. cle40earelbHo, r/Syqarb
npaBO O3HaLlaeT He qTO UHOe, KaK il3yqaTb Ctlyqah OTCbtttOK K (npaBy> e qgStXOeOil
npaKTr4Ke yqacrHr4KoB BracrHbtx oruoueHnil. Ho egecs Mbt BcraeM nepeA .qByMn
Apyn4Mh npo6levavu. peilcrevtrelrbHo, Mbt AonxHbt cHaqana onpe.qennrb, qro
ecrb orcbtrKLl K npaBy e Rgsrrosoil npaKTilKe, HHaLte 6yger HeBoSMoxHo onpeAe-
tl l4Tb coorBercrBylou{he MoMeHTbt e eroi npaKTilKe. Ta<ue Kpvirepvn He voryr 6srrs
l4cKrhsrli lTensHo $oueruqecKilMt4 (Herro npofiSHocytr sByKil CnOBa (npaBo)), no-
cKonbKy peqb fiAer hMeHHo o roM, qro6ut ycraHoBl4Tb cnyqah ,4cnorbsoBaHhfl no_
HflTtAA (npaBo> (orcbuKa K npaBy Moxer yKa3brBarb Ha o6u1ee HanpaBreHile Mbtcrr,
Ha HeKyo orl4qecKyto L{eHHocrb vnrA Ha qro-To rHoe). Ho pealrcrfiqecKaq Teopuq
TOIKOBaHHR He rlaer HfiKaKOFO yKasaHr4fl Ha ro, KaKfiM O6pasov MoxHo saQrxcupo_
saru no4o6Hylo orcblrKy K npaBy KaK K noHffTltto. Bvecre c reM nonBJlsercq yrpo3a
yrparilTb qenocTHyto t1 Kpt4Tl4qecKyo KapTLlHy nonff nort rvKV, nocKojtbKy aflyqav
Ii lHfB,4CTt/t{eCKOfo i lCnOIb3OBaHuF CtloBa <(npaBo> MOfyf He fiMeTb Hr{qero O6ulefO
c BfiacrHblMt4 orHolj leHntlMt4, paBHO KaKV CaMV BracrHbte orHolueH14fl Moryr BnofiHe
o6oilrrcu 6es e<cnlnLlhrHbtx orcbtloK K <npaBy>.

C, Craryc HopMarHBHocrH

l-lpmuHa BblueyKasaHHbrx rpyAHocrei B sHaqr4rensHoil creneHr4 saKlloqaercfl
B HeBbtscHeHHOCTr,r nphporqH HOpMaTHBHOCTI4 B paMKax pearucruqecroil TeopL4r/
TOJ]KOBaHrrr. cornacHo gauHofr Teoprh cyqecrByloT HOpMbt, Koropbte Qoprrar,lpyor-
cn B pesynbrare onepal{hH OnpeAeneHrq cMbrcfla; hMeHHO AaHHaF OnepallhF ornft-
L{aer HopMbl or reKcroB, Koropbte no nphquHe oTcyfcrBt4fl OnpeAeneHHocrh cMblcra
He uMeor HOpMaTHBHOFO CTaryCa. B ..tev xe cocror/T HopMarhBHocrs uopv? peqs He
Moxer hArh npocro o6 onpegereHu HeKfix BbrcKasbrBaHuil, roropure.qela;gr o6n-
3arel bHblMt/, Ao3BOJIeHH ]blvl/| Vnn SanpeuleH H bt M r,,t HeKr4e qefl oBeq ecKu e geil crenn,
nocKonbKy rorga Momo 6st o<asarbcqr qro err Aeilcrenl, KaKVMt 6Ur onpegelen-
Hbf Mh oHti Hvt 6unvt, He Moryf 6utru pealr3oBaHbr 6eg eHcrasuteaHhil. Oro raxxe
nporr4Bopeqrro 6sr nphHqhny eQserl,reHocl4 TonKoB auun. Ecnv xe, nao60por, He
npHHhMarb Bo BHhMaHhe HrqeFo, KpoMe rex BbrcKa3HeaHili l , Koropbte npoh3BogflT
npHqHHHo-GreAcrBeHHblfr s@Qerr, To BnoJIHe Morno 6st orasarucq. r.tro Mbt uMeeM
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I@EPCMAHH O. npoTI4B ]OprfAr4rIECKOrO HEOPEAJTT{3MA

' [ ,ero c orcbrrKaMh, He hMerculuMn HnKaKoro HopMarrBHOrO greMeHTa (e cvucneonpe,qeneHHq Heroefi cficreMbl o6qsarensHbrx, ,qo3BolreHHbrx znfi ganpeqeHHblx
peilqavil). Ho npnnqun eS$errraeH ocrv ronKoBaHhfr npeilnoflaraer, rlro Mbt hMeeM
'qeno c onpeAeneHVeM HopMaThBHoro SHaqeHLlq TeKcTa. l- loerovy4anHuril npzHquncrpa.qaer or BHyrpeHHero nporl,4BopequF, BosHuraer AhneMMa: HIDKHO OTKa3arbcq
nu6o ot es$errneHocrll KaK KpilTepfin ycraHoBfleHilf l HopM, r16o or HopMarr.BHo_
cru rex reKcroB, Koropbl e n oABepralorc' ayreHTh' HoMy roJrKoBaH h lo.

AuanorrqHan npo6leva BogHLlKaer v npn Llcnorb3oBaHvl'; noHgrvla ngeilcteu-
TerbHocrb>. TonroeaHre 6y4er ayreHTrlr{HHM, nocKo,nbKy oHo flBfiFercfl SHaqeHr4eMHeKOero aKTa BOnu il, creAoBareflbHo, flBrsercrr 4eilcremrenuHoi HOpVOi. Ho per,r-
crBhrerbHocrb nonpocry He Moxer 6urrs nphgHaKoM Hero-flr,r6o, no orHotreHilloK qeMy rercr arpr6yrpyer AaHHOe csoilcreo, BeAb reKcr caM no ce6e ne i lMeercaoilcrea HopMarLlBHocrr. B ro xe BpeM, olreBuAHor rlro BnacrHbte opraHbt o6pa_3oBaHbl B Cilny reKcroB. vl axtut rorKoBaHhfl AaHHbrx opraHoB FBnflrcTofl geilueu_
TeflbHbrMt4 HOpMaMfi B Chny roro, qro caMh opraHbr cosgaHbr reKCTaMr4. Arr ayreH-Tt4tlHoro ronKoBaHhtl MOXer He hMerb HfiKaKoFo p,eicrern tAnv He nprHhMarbcg BoBHUMAHilC _ 3TOT MOMCHT TAKXE 6YgEr NPEACTABNFTb 3ATPYAHCHhff C TOI{Kl,I 3PCHilRnphHuLlna eQse<rreHocfl4 ToJrKoBaHuq. MoxFro cKasarb, .t io rono*o eseerrraHsre
aKTbl ro'lKOBaHrH qBtit l lorcg HopMaMh h, coorBercrBeHHO, O6la4aror 4eicrarrels-Hocrbhc' Ho rorga HeKoropbte geficremrenbHbre HopMbr Moryf He flB;rsrbcg aKTaMrlayreHTt4t{Horo rotlKoBaHhF, HanpHMep, ecrLr oHr/ He onpe!,enFor 3HaqeHile HeKoe-ro (TeKcra>, l- losrorray HIDKHo yKa3arb Ha ro, rlro Bo BJ.lacrHbtx orHolueHhFx LlMeHHoessexrneHble aKTbl roJIKoBaHhs tBrcrcTcs ayreHTLlr{HbrM ToJrKoBaH veM u qro aKTbrTOtlKOBaHhq npeAcraBnqrcr co60fi .qefrcrer,rrerbHble HopMbr. 3gecu onFTb_TaKu B03_MOXHO, riro .[,aHHbte aKTbt He 6ylyr f iMerb HhKaKOFO OTHOUeHhfi K TeKCTaM il no_sToMy cneAyer o6osHa'lats rx (roHnenqroHa,nsuo) KaK <aKTbr ro;KoBaHrgr. TorAaaKTbl onpe,qereHHF 3HaqeHfit l TeKcroB, ocyqecTBneHHbte npaBonpfiMeHr4TerbHbtMt4
oprauaivu, Ho no KaKhM-ro nphqr{Ha" 

"u 
o-6r,"ga,ou-rhe eool*ror, He 6y4yl aKraMilayreHThHHOro rorKoBaHUs L4 nosTOMy ne 6ygyr geilcrerrenbHblMr,4 HOpMaMh"

D. PeroucrpyKLll,te

Ecnr npoaHaflilst4poBarb re rpygHoc'4, Koropbre BbrreKalor 143 c,roxHofr crcre-Mbl peanhcrh'Jecrofr Teopht/ ToJtKoBaHiltt, To npeAnorrrhrenbHee orKasarbcfl B paM-
rax erofi TeopL'r],4 0T TeX oreMeHTOB, KOTOpbre oqeBhAHO Jrt4r.L.1apT ee npaKTr4uecroil
3HaqrMOCTr4. .[.nn roro qro6u ils6exars BOnpoca o npeABaphrelsnoi uop1larreHofi
rear r$u rallh h aKTOB TOr KOBaHrfl , MOXHO paccMarpHBarb n ph Hql,4 n eQ$e<rn aHo_crt4 TOJTKOBaH^A KaK nphHllhn, racaoulrftcA oHT'norvt npaBonop'AKa: aKTbr roJrKo-BaHhF gBjlt ltorcg KoHcrhryrfiBHbtMl4 Ang chcreMbr npaBa, Koropan B cBolo olrepeAbBbrcrynaer KaK CncreMa HopM. pegyrc4raoHrsM B CTpOroM cMbrcre croBa ,0,enaerHeHOpMarfiBHblMl4 Te aKTbl roJlKoBaHrF, sHaqeHze Koropbtx He pacno3HaHo, t/ TeMcaMblM paspyLuaer np,4HLli ln oco6eugocrr. Clegoeare;rbHo, Mbr orKa3brBaeMcq orpeAyK[{t4oHl,l3Ma, Ho npu oroM He noKLr.EaeM oMnhph3M: oMnhprqecrcu Ha6lrrcAae_u'v Qarrorr,r 6yger ro, rrro HeKro npor43BoAr4r HeKyn HopMy; creAcrBhs eroro Qar-Ta raKxe 6ygyr @arravr. B ro xe BpeMR HopMa ocraercq 3HarreHrreM, nporhBocro-tu-lt4M @arrrvHocr', 3HaqeHheM, Koropoe Moxer 6srrs He ocyurecrbne;;. ri"";;yHopMa 6yger nfi ueHa e$SexrreHocru.
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NPABO'1 trO I4HTEPIIPET ALIVM

B pauxax Har'tr''rx pacclDKAeH uh gonyunM Bo3MoxHocrb peKoHcrpyKrtr/r/ peanv-crr,lecrofr TeopvtA ToJtKoBaH,n, nphH'B cne,qy,oulu e npeAnonoxeH ilff :1) arru ayreHTL*tHoro roJtKoBaHuA cyrb HopMbr: oHil Aerarcr o6qsarerbHbrMr4,AOsBOreHHblMtA nnt 3anpeu-{eHHbtMr/ onpeA,efleHHbte aKTbt r{ej.roBer{ecKoro noBeAe_Htl ', He3aBilCLlMO OT TOro, ocyu-recrBreHbr nu oHV e 4eficreurenbHOCTh;2) arru ayreHT'tuHoFo ronKoBaHr' sB,r'r lorcq KoHcrhryfr4BHbrMt4 Anff npaBono-p F A K a ;  
- - - " ' '  t - + r t n  t t v q o u t t .

3) arrur ayreHTrrrHoro rorKoBaHr4' yKa3HBa,or Ha earr ceo6oAHoro (6ee npeay_craHoBrleHHoil npupnuecrofi o6nsaHHocrr) nprrunJnr,, lprunury reKcroB c He_onpeAereHHblM coAepxaHileM ;
4) nparvaru\ecruil eQQerr or aKToB ayreHTilr{Horo roJrKoBaHr4rr BaMereH B oM-n r{pLlq ecKLlx MeToAax cou[an bHbtx HayK.
Te' xto co3Aaer aKTbl ayreHrl,'{lloio rorKoBaHilq, flBlrrrhorcfl cy6uerravr Bracr-Hblx orHorJeuuil. Ho npLl .roM He n'o60fi yru"r*r"'"ru;;;;,* or'oueHri c Heo6_xoAhMOCTblo RBrgerctl ayfeHTLlqHblM TOrKOBareneM B TOM CMblcjte, qro oH ilMeernpaBo co3^aBarb cBor/Mr/ Aefi creusv tA np^\tnHy, o"no""" r:,; ;. i";;"^; ;;;;"qeroBeKa" comacuo rarofi peKoHcrpyKUr,rra eQQerrTBHOCTb aKroB ayfeHTfi qHoroTOflKOBaHTq MOXer 66trs enanrpilLrecKrl l4sMepeHa, TOrAa KaK B cr ny toil cxerr,,|u,,c <oropofi Mbr HaquHaflr Haue rccfleAoBaHre, TOtbKo 4efrcterR, Qarrruecrr rve_h3'1he eQSerr no orHo[xeHhh3 K Apyrilv geilcreunr, 

"o.yr'puccMarphBarbc, 
KaKaKTbr ayreHT,4qHOFO TOJlKOBaHfis. MoxHO Aaxe q,cro rnnorerhqecK'.r r,onyc',1Tb,tlro aKTbl ayreHTtluHoro rojlKoBaHrtl BblnonHfllorcrr B 6oluulmHcrBe cnyqaeB. Oro noveHuuefr Mepe nosBonger coxpaHhrb HeKoropbre KnrcqeBbre oneMeHTbr peanhc'/-qecxotz Teopvv ronKoBaHhs: Heonpe.qeneHHOCTb reKcroB, Te3hc o6 eQQerrhBHOMTOJlKOBaHhh, BOn'HTapil3M B TOnKOBaHhh, cso604y cy6rexra roJrKoBaHhs, AoKTpr4_ualsHurfr cKenrhur3M.

Ho naula no3L4r-{r4ff saKrroqaercr B ToM, qro Aaxe s oroil yceveHHorz eoprrae pea_r14crl4t{ecKatl reopfit l rojlKOBaHhg CTattKt/BaercF c npenqrcrBvnMn, Koropble.qena-ror  ee HenpuveHrvoi l .

lV. H enpeogoJrHMbte rpy.qHocru

cQopvyrr'rpoBaHHafi HaMH cBssb MexAy eseexrueHocrbro ronKoBaHZR, Hop-Maru BHbr M BOnloHTapHsMOM h npHHLlhnoM HOpMarhBH Ofi OnpegereHHOCT.4 n pz BO_gt'tr K noHhMaHr|o npaBa KaK chcreMbl ayreHTtltlHbtx aKToB ToJtKoBaHLlq. Ona rarxeBeAer K HeBo3MoxHocrLt Heilrpaluuoro HayLtHoro nosHaHug [paBa, Koropoe no_3Bo'lt '4to 6u usyvars qro-To l4Hoe, KpoMe raKfix aKToB ayreHThrJHoro ronKoBaHLrF.noHHMaeMbrx KaK Qarrruecrre co6urrhq. Ten,t cavuna u o6nu"r, tAAeOnorrAV OT_pt4rla'T.g rro6ue fiHbre BaphaHrur (<poue, pa.yMeerc 9, reopnv aKToB apryMeHTa_Tl4BHOro npilHlDKAeHVg) - 3TO OsHar{aer AOKTpL'HansHurfi cKenrr4h3M . AauxyuuiaMOTT'B ra<ofi nonbrrKr4 cocrorlT B TOM, TOJrbKo aBTOp aKTa ayreHTLlrrH.ro ,or*oau"rlo6rerrre'o onpe'enfler 3HaqeHile reKcroB (HOpvarraH"" onpugunu"no"ro , oulanil3M B ToJlKoBaHuu)' 'Ho nphHllrn HopMarhBHofi onpegereHHoc'4 cav no ce6eHe onpeAeneH' Aualhs AaHHOro nprlHllhna AeMOHCTphpyer He rorbKo ro, r.rro eroBHyrpeHHfiq crpylcrypa co.qepxur e ce6e Hepaspelxnvure npo6nevur (A;,,"" , i",Llro B.qaHHoil crpyrrype 3anoxeHa orcbrrKa K KoHLlenqrr o6le<rfisHoc'4, Koropaqnpor,lBopelrr4T nocbrrKaM, Ha Koropbrx sr4xAercfl caM pas6r,rpaevsrrz nprzHrlran (B).
F
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TIOEPCMAHHO. TIPOTPIBIOPI4AI{IIECKOTOHEOPEAJII43MA

A. gnucreMororuqecKac nyraHuq,a

PeanncruqecKan Teopnfl TorKoBaHVfl orcravBaer He roJlbKo nerarhBHstil, Ho
h nogLtl/BHslft lest,tc. Cna.rana AaHHaff Teophq orpaHuquBaercq reM, qro oHa Ha-
3btBaeT ayreHTilt{HblM TorKoBaHueM, Ho reM caMblM oHa AeMoHcTpl/pyer, qro Bce
To, r{To He BXoAl,ir e o6lacrs ayreHTuqHoro rolKoBaH'AA tA rtro npereHAyer Ha 3Ba-
Hfie <ToJrKoBaHtAfr>>, Ha caMoM Aene He hMeer Hmraroil LleHHocrt4 B no3HaBarerbHoM
nflaHe. PeanucruqecKaq reophn roJrKoBaHVA ABnlercn reopneil TorKoBaHL4ff ttrtLUb
noToMy, qTo oHa cBff3btBaeT BonnHTapu3M B TOJIKOBaHUA C AOKTpI/HanbHblM CKen-
Tr4t-lr/gMoM. OnpeAeneHhe sHaLteHuF HeKoero BbrcKa3brBaHLrn slBrffercn pe3ynbraroM

aKTa (Bonil)), HO He pe3ynbTaToNa Heroefr no3HaBaTeruHoft oneparluu. Hao6opoT, He

Moxer 6urru Hn<aroro sHaHr4q o gHaqeHLlLl reKcra, a ro, qro npereHAyer 6strs ra-
KtaM 3HaqeHreM, He flBnqercq aKToM ToJtKoBaHr,rq. B erov acneKTe ecrb ttt l l t lb oALIH
BhA TOIKOBaHV9', a TOnKOBaHile, Ha3btBaeMOe AOKTpt/HaJlbHblM, tlB.ntleTcF ToJlKoBa-
HileM rtlLllb no uMeHr, u6o o6uerr, Ha roroputil TaKoe roJtKoBaHhe HanpaBreHo, He
cyu{ecrByer. Sror ueraruenuil pesynbrar AonollHsercn pegynbraroM no3Llrt4BHblM:
ecnu AoKTphHanbHoe rorKoBaHL{e He uMeer Hrraroil nogHaBareruHoil Llennocrt/, To
ToIbKo ayTeHTfiqHoe ror|KoBaHhe no3BonneT ilMerb AocTyn K 3HaH14!o. ,norrprHanu-
Huril crenrrLlrl3M oKa3btBaercn cBF3aHHbrM c opraHuqecKuM KorHuruBI/l3MoM, r. e.

c ugeefi, cot-racHo roropoil ocyu{ecrBneHHbre BracrHbrMt4 opraHaMr4 aKTbt rollKoBa-
Hr4F .u,arcT npnvofr Aocryn K 3HaHho o npaBe.

[aHHuri apryMeHr qBnfierce rprlBilanbHuM B cBoeM 6yrnanuuov cMblcfle i l  rox-

HbtM B ToM, rlro Aefiaer ero hHTepecHbrM. ApryveHr BepeH v rpt BVaneH, nocKoltbKy
Tor aKT onpe.qeneHr lq 3HaqeHhn,  xoropst f r  caM He i lMeer HopMarhBHofo 3HaqeHhq,
He Moxer npereHAoBarb Ha raKoe gHaqeHile. IoxeH xe oH noroMy, t{To He Moxer

cyulecrBoBars eoo6qe HuKaKoro 3HaHLrFt o 3HaqeHilh BbrcKaabtBaHVA - coBepueH-
Ho a6cypguo paccMarpnBarb eropoi acneKT ororo apryMeHTa B KaqecrBe noruqe-
cKoro cneqcrBrfr nepBoFo acneKTa.

1 ) HeonpegeneHHocrb (onpeAeneHus sHa'IeHus,)
Ecnr o6terroM TolKoBaHfiq gBflffercff onpeAereHhe gHaLteHnA, a raKoe onpe-

AefleHLle caMo no ce6e uveer CTaryc npaeOeOfr HopMbl, Koropaq ycraHoB1eHa BHe

coorBeTcTBytouJux pernaMeHTHHx npoqe4yp r nA, cornacHo TepMLlHOnorl!4l!/, peanu-

crN,lecrofr Teophh roJrKoBaHr4F, ycraHoBreHa KeM-To, KTo He hMeer craryca npa-

BOnphMeHhTeIbHOTO OpraHa, tO, AefrCtaUTeIbHO, AOKTpl4HanbHOe TOJIKOBaHile He

L4Meer o6uerra. O..leaugHo, r{To (AoKTpt4Ha> KaK TaKoBaF Moxer uMerb npaBoMot{ue
cogAaBarb HopMbt B onpegeJleHHbtx cucreMax npaBa,67 Ho torAa oHa Aeftcreyer He

B ToM cMbtcne, rotoputft BKna,qbtBaer B TepMLtH (AoKTpfiHa> peanucrt4ltecKafl Teopllfi

TolKoBaHiln. Taras AoKTpr/Ha 6y.qer o,u,HLrM r/3 nphMepoB ayreHTuttHoro ronKoBa-
Hl4rr, Torga KaK AoKTpLtHaflbHoe rolrKoBaHhe ecrs Qarr p.ehctanh Tex Jlttl-l, Koropbte

He paccMaTpfiBahcTcq B KaqecTBe npeAcTaBuTelefi "Aorrpr4Hbl> KaHoHhqecKofo un,

MexAyHapoAHoro npaBa.
flpegnocUtnxoft BToporO acneKTa pas6upaevOrO apryMeHra qBltFeT6tl To,

LrTO ayreHTilLtHoe TOnKOBaHUe OnpeAenfleT sHaqeHhe, ToTAa KaK AOKTpLlHanbHOe

67 Hanpr,rvep, B MexAyHapoAHoM unh KaHoHLrqecKoM npaBe (eclu ranoHvtilecKoe npaBo
eoo6u-1e naoxHo paccMarphBarb B KaltecrBe npaBonopFAKa, qro no Menuueit uepe HeoueeugHo).

POCCHIiCKHE SX(E|OAH!4K TEOFtltl |IPABA {tF ,1" 2t.!1



NPABO ]4 trO I4FITEPIIPWN-IVM

TOTKOBaHfie sHaqeHre He onpeAerqer..e lzleyueHre gaHHoi nocbrrKr,4 rpe6yer
npeABaphreflbHoro yFcHeHfiff nopg.qKa 14cnojtbsoBaHhq repMfiHOB <TOrKOBaHile>
fi <onpe!,ereHne SHaqeHrgu. TepvLrH (onpe.qenhrb sHaqeHhe) Moxer npeAnona_
rarb, KaK M14Hr4MyM, Tpr4 coBepueHHO pa3Hbrx cMbrcna; rs6panHan pearucrrvecrofr
teopueil TonKoBaHr4F crparerhs saKroqaercq B npoLrgBo.nbHoM vl HeKpvruqecKoM
cMellleHuil 9Tt4X CMblcJloB, xorq oHLt KoHqenryarbHo HecoBMeCTLlVUt. f lpexge Bce-
ro' HIDKHo BblAenL4Tb (onpe.qereHile cMbtcra)) B KaqecrBe Mbtcnurenbuoil onepaquu
il B KaqecrBe ceoficraa. o ceoilcrae Mbr roBopr4M, KOTAa yKasbrBaeM Ha (onpeAefleH_
Hocrb> HeKoero BblcKa3blBaHrR, sHaveHfie Koroporo nofiHocTbto BbtqcHeHo. 14Hur-
Mfi CflOBaMr/, roBopfl o no60v npeAMere (HeeaarcNvo or roro, yKa3brBaoT nvt Ha
Hero coorBercrBylou-lne nonnrun) r o no6ov hcnorbgoBaHHoM noHflTL1t4, MoxHo
o6rscHrrs ror cnoco6t KoropbrM cy6uerr rorKoBaHfiq nphuen K onpeAeneHilo rex
o6lerroa, Koropbre oH ToJrKyer. B nporueHoM cnyqae vu 6ygev L4Merb rqeno c He-
onpe,rr,eneHHocTbto. Ecnu a STOM CMbtcre Mbt roBopr4M o HeKOeM OnpeAereHHOM
BblcKa3blBaHtAn, ro Mbl nphnhcblBaeM oTOMy BbtcKasbtBaHmlo oco6uh cvurcl; naur
,D,enaeM sro 6es <a<oil-nu6o SaBhct4MoGTt4 or npol{e4yp, no3BoJrrrrou-lr4x npr{nncarb
raroil cMbrcr AaHHOMy BbrcKasbrBaHVto, v or rex pehcreuil, pe3ynbraroM KOTOpbrx
vor 6urrs raroil cvuil.

Ecnr roeopvrb o Mbrcnurennuoil onepauuu,To <onpeAereHfie 3HaqeHrF) Moxer
f iMerb,  no MeHbuef i  vepe,  Tpu pagHbrx cMbtcra:

a) pevu Moxer unTvl o raroi onepaqhfi, Koropafl He nsMeHtrer o6uext, Ho Ha-
npaBfleHa Ha nonyqeHhe rolrHoFo sHaHfif l corrlacHo Ns6paHHUrV MeroAaM. *onpe_
AeneHi le SHaqeHhg BblcKa3blBaHf iq> noSTOMy He nosBorqer  roBopr/Tb o 3aMeHe
oAHoro SHaqeHfif l ApyrilM unu o co3AaHilf i TaKoro gHaqeHilr, Koropoe paHee He
cyu-{ecrBoBano; peLrb u4et o6 aHanr4se 3aAaHHOrO 3HaqeHHq c Har60ree roeHbrMyKasaHheM Ha re acneKTbr,  B Koropbrx oro sHaqeHue He onpeAenend 1160 onpeAe_
leHo' HagoBeM TaKyhc MblcnhrerbHyNc onepaqvro <<alanvrl4qecKLlM ToJrKoBaHfieM>.
.l,orrprualbHoe rojlKoBaHue Moxer 6stts analun4i{ecKr4M! ecrLl oHo BbrnorHqer co-
orBercrByhf,ulue rpe6oaaHVA, IA He Moxer 6utru aHanurilrJecKr4M, ec1rh qe,rb raKoro
rorKoBaHilf l COCTOLIT B r,43MeHeHili l  npeAMera ronKoBaHkrs B cMbrcre (b) ranra (c);6,

b) vur MoxeM roBophrb o nexoefi MbrcrfiTerbHofi onepaqhh, B paMKax roropor7
o6lerr ronKoBaHfit l Ha ilMeer rotrHbrx rpaHLlLt r,r Moxer 6urru ugtveneH TaK, qro nocregroro ero rpaHilL{bt 6yAyr onpeAeneHul. B erorra cMbtcre orJeBr.tAHo, rlro HeBosMoxHo
onpeAennrb Heqro eule He cyu{ecrBy}ou1ee..[eicrBilTeflbHo, peanhcl4r{ecKan reo-pt4n TOnKOBaHfiff tIBHO l,4CXOAtlT t/3 TOFO, qrO O6teXrOM Onpe4eneHfiF CMbtCfla qBIq_
ercF Heqro HeonpeAeneHHOe - TO, qro oHa Ha3brBaer (TeKCTOMT. Hasoeetil AaHHyroMbrcflhrerbHyto onepal{1l}O <TeKcryarbHbrM (Saveulaou_1rv) rorroeaHneM>>, vlnv(TeKCryaI bH Ut t,l (eav e ularo u1r,r v ) on perE,en e H u eM 3 H aq e H h F > ;

c) "onpeAereHile 3HaqeHLlrr) Moxer HMerb B B!,rAy co3AaHr/e o6rerra, He hMe-
roqeFo srrarofr ceMaHTilr{ecroil cesgh c yxe cyulecrBy}ou1ru o6lerroM. B grov

-+ Pasyveercr, lp6oe rolroBaHhe onpeAelrfler HeKoe 3HaqeH14e; Ho AoKTphHernbHoe roJr-<oBarjHe He Moxer B sroM orHorueHhrl Aeficreoearu o6rerrNeHo. Boo6u#, oi;;";o; 
";p;;3ai(Tloqaerctl B ToM' qro noHhMarb no.q repMhHoM <onpeAetrrrb 3HaqeHhe>.= B ceReh c orrtM pean14crt/qecKag Teophq roJrKoBaH,,s.4onxHa nHTarbce AoKa3arb, r]ro-ia!(afl *lbtcflHTeJibHag onepaLlhF HeBo3Moxna. O,qHaxo raKoro AoKa3arerbcrBa He npe.q,naraercq,aec;u 6u ouo t't 6stro npeMoxeHo, to orasaroCo ooi" npoit[oJul]ii'" ou"oBbrMh nocbrrrKaMh

SnHolireopr,rN {cv. Bbrue, noAn. 2 n. "A> 
q. l l l r .
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IIOEPCMAHH O. IIPOT'IB TOP'ItrI{TIECKOTO HEOPEAJII43MA

cMblcne HeBoSMoxHo onpegeahTb To, r{To Ao eToro He cyulecTBoBalo, T. e. co3AaTb
HeKAil HoeHfi ToLtHo onpe4eneHnui o6rerr. Hasoeev raKylo Mbtcli lTenbHyo one-
paqrlo (KpeaTuBHblM ToflKoBaHlAeM>>, tAnt <KpeaTilBHbtM onpeAefleHueM cMblcnar.

' 34ecs Ht/ B KoeM cfiyqae He rger pevs o6 aHarurt4qecKoM ToflKoBaHrr, nocrols-
Ky i l3HaqanbHo He Moxer cyulecrBoBarb KaKoro-lr46o o6rerra, Koropbrfr MoxHo
6urlo 6ut no4BeprHyrb ceMaHThqecKoMy aHanu3y. OgHaro BosMoxHo, rro nogo6-
HOe OnpeAeIeHLle SHaqeHLlF l/Meflo MecTo npuMeHuTenbHo K HeKoeMyTeKCry,xorn
npL4 oroM Mexgy 3HaHeHr4eM h reKcroM He cyqecrBoBaflo nrraxoil vnoit cagsrl,
KpoMe pa3Be qTo yTBepxAeHuF, comacHo KoTopoMy aKT TorKoBaHuF ocyu{ecTBreH
<Bo k lcnorHeHi le AaHHoro reKcra>.  OrnocurenuHo.naHHoro reKcra vst  rvenn 5ur
geno c KpeaTrBHbrM ToJrKoBaHueM; oAHaKo B KaLrecTBe aKTa TOflKOBaHT4F paCCMa-
TphBaeMaF MbrcrhrerbHag onepallhff coAepxana 6bt a ce6e (orcbtrKy)) K TorKye-
uovy o6rerry. @yirxrlun nn<oil orcbnKrl saKnpqalacs 6u roluro B ycraHoBneHilil
HeKoero reKcra. Tor4a Mbr roBopr4nu 6sr 06 (orcbtror{HoM KpearilBHoM TolKoBa-
Hl rl>>. E:IV Xe OTCbrfiKa HanpaBjreHa He ToJtbKo Ha ycTaHoBIeHHe TeKcTa, Ho il Ha
ycTaHoBJIeHne ero coAep)KaHfitr, To Mbr BosBpaqaeMcfl K runoTese TeKcTyalbHot-o
TotlKoBaHHtl. Eclu raKaF oTcbrrKa KaxeTcg eaxHofi AJ|q TeKcTyaflbHoro TorKoBaHilg,
To ee nphpoga npo6neMarhlrHa, a npffMoe Ha3HaqeHr4e HeqcHo B ToM, rJTo Kacaer-
cF KpearhBHor-o roJrKoBaaus. Ecnu HopMarhBHafl qenb rolKoBaHL'tF He onpegereHa,
ro paccMarphBaeMan orcbrrKa HBngercn nonpocTy loxnoil: oHa Jlutub no3Borger
n poAeM oH cTp rlpoBaTb, r{To aKT ToJt KoBaH 14 rr H e rr BI q eTc n aYall'ul uqe cKLl M ToJt Ko Ba-
Ht4eM Toro o6uerra, K KoTopoMy nphBs3aHa oTcbrJrKa. Ecnr rpearuBHoe ToflKoBaH14e
gaKllnqaercn B co3AaHhu Heroefr HopMbr, To reKcryanbHas orcbrltKa Moxer i lMerb
cpa3y HecKonbKo QyHrqrfi. Pe.ls voxer vqru o KaKoM-To napa3hrt4pyrouleM sne-
MeHre. Mu rarxe MoxeM noApa3yMeBarb ycraHoBreHre HeKoero reKcra rar o6u-
eKTar AIff KOTOpOTO TOJIKOBaHhe CO3!,aeT SHaHeHhe; TaKOe ycTaHoBIeHVe OSHatlaeT,
qTo TeKcT ceMaHTL4qecxu o6ycloeluBaeT aKT onpeAene1Ltfr 3HaqeHufl. Torga eror
arr 6yger reKcryarbHbtM TorKoBaHueM. Eclr xe ucxogr/Tb r43 paHee o6osHaqeHHofr
fhnoTe3bl, comacHo roropofr Mbl hMeeM Aeno He c TeKcryanbHbrM To'|KoBaHfieM, To
TeKcryanbHan orcbrrKa eBrFercq He napasilTrpyrcu1efr, a noxHofr, Tesrac peanr4sMa
B TonKoBaHuLr Moxer noHilMarbcn B AByx cMbrclrax: nu6o loxHaq orcbrnKa HilKorAa
He cosAaer HnKaKilx nocneAcrBr.4fr, racaouluxcq HopMarueuoh geilcrerrelbHocl4
aKTa ronKoBaHVA, nv6o orcbtflKa K TeKcry ytMeer napa3ilTt4qecKilfr xapaKTep N no-
sroMy HrlKaK He gaBLlclrr or HopMarreHofr .qefrcrBurerbHocl4.

AHanurnqecKoe roJrKoBaHue He Moxer 6srru saueulalou-14M TeKcryanbHbrM ToJt-
KoBaHneM, a nocneAHeer B cBolo oqepeAb, He Moxer 6uru rpearuBHbrM ToJTKoBaHH-
ev, n Hao6opor. Cne4oaareflbHo, MexAy Hr4MLl He Moxer 6sru Hn<aroFo B3aLlMHoro
nepeceLteHuf l .

B ro xe BpeMF peanilcl,4qecKan Teophq roJrKoBaHhq Hcnorb3yer repMHH <ToJl-
KoBaHile> rqns coBep[xeHHo pagHbrx MbrcrhrenbHbrx onepaqui. To, qro Ha3brBaercn
<ayreHTut{HbtM TolKoBaHileM>, nBnnercg o6rerrheHo roplrAnqecKuM aKToM co3ga-
HLIR HopM nyreM Kpearr4BHoro t,4nh reKcryarbHoro onpeAeneHhn 3HaqeHHq. To, .{ro

Ha3blBaeTcq <AoKTpt/Ha'|bHbtM Tor|KoBaHheM), qBIfieTCq COBOKynHOCTbIO MbrCJiH-
TerbHbrx onepaqmfi no reKcryanbHoMy vnv KpearvBHoMy onpeAeneHfip 3Har{eHHs,
Koropbre npL4 oroM He uMetor HopMarilBHo-npaeoeoil qeHHocru. .Qorrpnna-nunu*
cKenTr4qr4sM TaKXe hcxoAhT 113 TOrO, L|TO AaXe TeKCryanbHOe OnpeAeneHHe 3Fiaqe-
Huq He Hecer e ce6e Hura<oft o6uerrueHoft uHSopnaaLMtA o roM TeKcre, c Koropblu

poccfi f cKH tZ DKET0AH]4 K TEo"D%9t fi p;,34 ir,F 4. 2:: -



|IPABO II E]-O I4HTEPNPETAU,M

oHo cBssaHo' ocyu-{ecrBnqeMHi nph eroM Bbr60p He Moxer pacc}Jarprf EarD3"= qnrBbloop HeKoefi aflbrepHarhBbt, o6beKTilBHo 3anoxeHHofi B TeKcre, H nog. c\rj e-:l_He MOXer 6uru pevr o6 auanutuqecKoM TOnKoBaHhh. CouacHO p8?.,r.rL{9r},_!l:r-_hirTeopnv rotKOBaHr4r ''6.,n aKT coSAaHHff HOpM ocyurecrBnsercff nyrer.{ r3.=_,_=-;*Horo vnu KpearzBHoro onpe'eneH,,t sHaqe-H ufr,T. e.nyfeM Bosrioxe.*l; ;r:_":E-__on pe,qen eH H srx o6nsarefl bcrB (4,oseoleH z fi , sanperoa ). f1pe4n ourl{;e.i >_=€ i:js_
;:ff"T5""',;ryfl?"""nbHbre 

onepallrr <KoHKperrs agueil,, - sror r::r.f ,,- r*,,= i,*HeH'4'o""""""o_,","lll",il""J,J:?'SLTJ*ffi[ilKH::_TffiT:: j;*
ctler roro' qro oH no4t{epKl/Baer oco6e'gocrb aKTa roJrKoBaHHH, KCii3=r-r :;:r-:rE,.-HO noroxeHnAM peanncru,{ecrofr Teopvln rorKoBaHilrr) ue 4aer h;,.Ei':_: 3:3;_,';Torr,a KaK OaM no ce6e repvrH (TOrKoBaHre, o6uqno noApa3lT.fefe=- -= *f r,, rN*=iKOTHl4Tt4BHbre ,4aHHbre. Taruria o6pasov, NAH ile6eraeM naparrioKSa.>_r/ rf i3if r _rrurrlTo B03MOXHbt HeKorH hTl4BH bte Mblc'| l4TeI bHble onepauHH.AHarhril 'ecKoe roJlKOB anue (unu onperqeneHhe cMbrcfial rio c::,:-=--3-rrtr *=npe'nonaraer HnKaKux-ol{eHoqHbrx c1o<4enri, nocKonbKy ts par,{"..ax ={:-: -:_-{--BaHVfl HeBO3MOXeu eu60p' Taxrna o6pasov, ^aHHUrfi urjror,*ouaH;,?; --3 F=-;3-:=!,o KTp r'4 H an bH Ut v ror ro eaH u eM B cM br cr e p ean Lt crt4 rj e c<o il reopN H TO'T KO 3F*:,1r F.'{aHHsre yrorJHeHhF Cpasy xe AeMoHcrphpyhcr ABa rhna AononHr4Te,.rbHbrx r-py_q-Hocrefi B nocrpoeH'A,A peanl crrqecrofr ,uopr^;;;";;;;: oHa oAHoBpetu{eHHo

ffi ilTiil 3:ir"ff 
oBMecrtr Mbrx Bap!4aHra' a B KaqecrBe e'n H crBeH HoFo Kp,rephqrar,corn""";;"i:ffi'"1-i,131"7;?t'#},","tT3:""'ffi ilif ;:a;i#;;"on'4paerce Ha Fhnoresy' corracH. *oropoi, 

" "pnofr 
Iropono,, cyulecrByer reKcr(crcreva BbrcKasbrBauuil), a c Apy; 1 u""gu*re sHaqeFrfirz npohcxo.qhr 6esor-Ho.hrerbHo K AaHHOMy reKcry. pieyrraeercn, Herb3rr r4cKnrcqarb cBq3b Mexry cr4_creuofi BoSMoxHblx sHa'leHhi t4 eur6paHHurvr GHaqeHfieM, Ho raKaff cBq3b He Bfiegersa co60t7 HtAKa.Axcregcreufi nprMeHr.TerbHo K BBeAeHh,o sHaqeH,rr, KOTOpoe npo_r4cxoALlr He3aBhcr/Mo or AaHHoil censu. Tanau ;Efiil, ;;"ou"ru 3HaqeHh, Bbr_crynaer B KaqecrBe onpeAeneHre sHaqeHr4" (u 

"ri,"n";b;;;ru"oro rorrosaHrn).Tesilc o6 oseer'aBH'M To.frKo BaHLAvt,6ygyqvnphHr_{hnoM reKcryarbHofr neonpe.qe_TeHHOCTI'4'  cBq3aH c reKcryanbHblM TO[KOBaHheM, HO BOJIOHTapH3M B TOJtKOBaHhfiv reslAc o roM' .lro HopMbl o6pasyorcn rolrbKo B pesynbrare ayreHT,r{Horo ro,rKoBa-Hl4ff '  cBg3aHbl ronbKo c KpearhBHbrM ToJrKoBaHheM, 
" 

no"nu.q"re, B cBolo orreper,b,

:ffi:il?r#:;#*"t"nbHbrM rorKoBaHherra. Mu onrrrb 
"r-*r""urcR c Hoeofi

Pea-nrcrutqecKar reoph'TonKoBaHhF yrBepxAaer, rro cy6lerr ayreHTHqHoro ror_KOBaH'F Hr4ueM He cBFSaH. Vlnatun 
"ro"""r, 

-rarcoilcy6terr 
MOXer Aarb lto60e *ton_KoBaHHe>' Koropoe eMy noKDKercfl noAxoAgulhM, AaKe ecnr no4o6Hoe ronKoBaHheHe o6Happ<t/Baer uux3xoil cBflsH 

" 
toio7u""M TeKcroM. A;";, ero nonoxe Hr.e v1c_rt4HHO, TO Te3'nc o6 s$Ser'rauno" torao"aHrr, paBHO KaK,,1 np,Hr_lrn rercryarsnorzHeonpe.qeneHHocr, oKasbrBalorcn roxHbrM" 

";;;;;;;;:;^i,:::1':'-1*'r(L:rvir''rbHoh
-'|orAa Boo6u{e 6urs He Moxer. u naooo#t#rT:i:y"11#ffi:#-:?:#Tx:
Moxer 6urrs rpearrBHoro rorKoBaHhe. p";;;;;;;r; ;#; reop,4q He Aaer Bo3_M oxHocll eu6paru M eXAy ervwu AByMs HeconocraB uM,;tMLA BapraHTaM il.B ceere BHeceHHbrx Harn yro,rueH,il oxass;;;;;";, 

'; 
HopMarLrBHaq qeH_r{ocrb He cBrsaHa c onpeAeneHheM sHaqenun, xaxoit6"r''cn,'uicn Mbr Hr4 npvEaaanu
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II@EPCMAHH o. fIPOTI{B IOPI4gtffiECI(OrO IIEOPEAT-TIB}{A

AaHHOMy TepMhHy. HopvarueHaF qeHHoCTb nO onpegeIeHHIO HcKJltOqeHa Anfl  aHa-

Ir4TllqecKoro ToflKoBaH!4t1, HO OHa MOXeT KaK nprcyrcTBoBaTb, TaK H He nphcyrcTBo-

Barb B Apyrux BhAaX ToJIKOBaHnR. PeanrcrrqecKaF Teopue ToJrKoBaHhs nph3HaeT

3TO O6CTOgTenbcTBo nyTeM CBqsbtBaHilfi TOJTKOBaHUg CO CTaTCOM OCyU4eGTBICOU{e-

ro roJlKoBaHhe opraHa. Kponre Toro, Kaxercn, LtTo aHajlhTl4qecKoe ,noKTpLlHarbHoe

TOIKOBaHhe He onpeAeflf leT SHaqeHL{e B CMblCr|e TeKoryalbHoro htLl KpeaTfiBHOrO

TOflKOBaHilq, - TaKOe TorlKoBaHvle co3,4aeT onpeAeneHHocTb SHaLleHrt l  TaK' KaK OTO

npOLlCXOAttT B paMKaX CeMaHThqeCKOrO aHa1r3a' He hMeF HOpMaThBHot L{eHHo-

CTil ,  AaHHbti l  BhA TOnKOBaHfiR TeM He MeHee MOXeT OnpeAeflf lTb 3HaqeHne' B rO Xe

BpeMff f i  TeKCryaJlbHoe, h KpeaTHBHOe TOIKOBaHL4q BnOflHe BO3MOXHbI B paMKax He-

aHanhTfiqeCKO;O AoKTptlHaIbHOrO TOIKOBaHhq. TeV CavUtM AOKTpUHa;tbHOe TOflKO-

BaHHe MOXeT OnpeAengTb 3HaqeHile, nph eToM He UMefi HopMaTilBHOrO 3HaqeHhF'

AyreHruUHOe TOlKOBaHXe B TOM CMblCJle, B KOTOpOM ero nOHhMaeT peanhcTli lLlecKatl

Teoptlg ToJlKOBaHhF, no cyTtl ,  9Bfl f leTGtl TeKcryanbHblM t4JlN KpeaTilBHblM TOnKOBaHH-

eM,hMe}ou- l l4MHopMaThBHyhcqeHHocTbnocTo j lbKy,nocKonbKyoHoocyqecTBleHo
HeKfiM npaBOnprMeHrlTeflbHblM OpraHoM. B eroV oTHOUleHil i l  peaflhCTuqeCKatl TeO-

pr4fl  TolKoBaHhF Ao-nXHa BBecTLl TOtlHblf i  h aBToHoMHbli l  KphTephil ,  rorOpUtfr 60380-

nur ycraHoBt4Tb, t{To Mbl LlMeeM Aeno c raKuM OpraHoM'

2) CrentuuusM c BHyrpeHHuM nporuBope'IueM
oqeHs rerKo npoAeMoHcrpltpoBaTb, tlTo AoKTpl4HanbHblfr cKenTNqr3M He MOXeT

6urrs eHeeAeH (cornacHo ycraHoBKaM caMoil peanilcrtll lecKofr Teoptlt4 TonKoBaHun)

f i3 peanh3Ma B TOtlKOBaHil i l ,  BeAb oH KacaeTcfi  TOJIbKO Bonpoca co3AaHilR HOpM,

a He nO3HaHHR y)Ke CO3,D,aHHblx HOpM. ECnU nuttatbgfi  3aulhThTb paCCMaTpilBaeMblR

TeghC, TO Mbl AOJtxHbl OTKasaTbctt OT CKenThL{il3Ma (a), a e61tl 3aUILiUlaTb CKenTI4-

UhsM, To Mbl nphxoAt' lM K npoThBopet{ho (b) '

a) Ecnr nphHFTb! r lTo TonbKo KoHKpeTilsaqrn (<ayTeHTtlqHoe ToJlKOBaHile>)

ocyulecTBnFeT CereKThBHOe OnpeAeneHne cMblcf la, KOTOpOe 6yger hMeTb cTaryc

1gpyrgm,leCrofr HOpMbt, TO 3Tl4M eu{e Hhqero He CKasaHO o CBOfiCTBaX p,pyri lX MblC-

rhTe;rbHbtx onepaur4i l  no onpepeneHil1g 3HaqeHr49. AyTeHThLlHOe ronKoBaHhe 06-

f laAaeT MOAanbHocTbo Anfl  Toro, qTo6bl co3rqaBaTb HopMbl (pealrsv B TO'IKOBa-

Hr4h). oAHaKO CO3AaTb HOpMy TeM mnh hHblM cnoco6oM eule He osHaqaeT co3Aarb

r/HoopMallhto vN coopMynupoBaTb pesynbTaTbl Hayt{Horo aHar|u3a - BBeAeHfie

HoBOil HOpMbt ecTb OaKT BgsnoxeHufl o6F3aHHOC;1en hn7 3anpeTOB nh6g Xe npe-

AOCTaBfleHhtt BO3MOXHOCTT AeilCTBt4q. O6qSHeaH!4e, 3anpeU{eHVeVflV AO3BOIeHHe

HUqeMy Hac He yHaT (BOfilOHTaphsM B TOnKOBaHUil); Hao6opoT, ocTaeTcs oTKpblrblM

BOnpOC O TOM, B qeM Xe COCTS9IT O6F3aHHOGT14, 3anpeTH HJIH AOgBOneHI4tt' KoTopble

.il,eftcTBytoT B AaHHOfi ChCTeMe. l'lyrev co3,qaHH9 HOpMbl Mbl He MoxeM oTBeThrb

Ha BOnpOC O TOM, B qeM Xe 3aKJlloqaeT6tl  HOpMa.rc l4nUruU G1OBaMH, ayreHTHqHOe

70 MoxnonprailTLtKTOMyXeBblBoAyr4HbrMcnoco60M:peanHcTt{qecKattTeopltgTorlKoBaHntl
oTo)<AecTBJlgeT TOtlKOBaHtle c co3.EaHheM HopM t4 HcKrltoqaeT npH 3TOM €My BO3MOXHOCTb

<AOKTphHaIbHoro ToIKoBaHhR>, nocKoj.lbrqy oHo He o6nagaeT HopMaTHBHblM apaKTepoM. STOT

Te3UC He npeAcTaBnqeT HUKaKOTO UHTepeffi, ecnH pet{b HgeT_To.trbKo o ToM' ttTo B CHny oTcyf-

CTBuq y AoKTpuHaJrbHorO TOtlKoBaHhtl CTaryga HOpMLJ gAHHblfi engrO-nrOeaHHtl He MO)<eT npe-

i"tgo6iio Ha raKof craryc. Peuu uger o npocrofi TagronorHH, t{cflolrb3oBaHqe Koropoit Moxer

uHTepecoBarb ToIbKo rex, KTO npeAnonaraeT, r{To pe3ynbraTbl AefiTeJibtlocTu ocyluecTBn9pu-ll4x

AOKTplrHanbHOe TOItKoBaHHe flull (BHe BOnpO€ O Ha.;11l1qHH y HHx OCSSO;O Ha To no1lHoMgt{l4t)
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nPABO tI EfO trHTEPilPETArII4i4

-rolKoBaH!4e (roHxperNeaquq) no onpeAeneHfito coBeplreHHo Hr,{qero He Moxer Gi(a-
3arb o 3HaqeHhh reKcroB, nocKorbKy AaHHsri Bl, ' tA TorKoBaHhq, HanporttB. cocro!,tr
B CO3,4aHhU HeKOerO hHOrO 3HaqeHUg.

Eclu gonycrilTb, r{To HopMbt cogAator 3HaqeHr4e HeKoero aKTa Bojlh, t{To oHh He
tlBftFOTCtl nph STOM aKTaML{ nOSHaHilq ,1 qTO OHl,l gBtgloTCtl peSynbTaTaMH aKTOB

KpeaTnBHoro TofiKoBaHuA, To 3To Bce paBHo He nosBonhT i lcKINStlt4Tb BO3MOXHOCTb

no3HaHhfi gHaqeHh9 aKToB BOnr4, paBHo KaK i l  Tex BbrcKaSblBanltf i ,  KoTopblMt4 Bbl-

paxaercg raKoe gHaHfie. [z{sun,lN cJIoBaMr'r,  oro o3Haqaer Bo3MoxHocrb aHarhrl4qe-

cKoro ToJiKoBaHhF HopM. Aefrcrsrref lbHo, 3HaHhe AaHHbrx sF{aqeFrLl i  He BeAeT K hX
<onpe.4ereHtAto>> Hv1 B cMbrcj ie KpeaThBHoro ToIKoBaHh9, KOTOpOe nOApa3yMeBaeT

Harr4que asr6opa (Hesaeucuvoro or <aroil-nn6o orcbr;IKt/t r rercry), Htt B cMbtcre
TeKcryanbHoro rojrKoBaHhrr, Koropoe noApa3yMeBaer eut6op t43 3aAaHHbtx onqufr.
Peus uger o HaMepeHHoM npeAcraBneHVn )DKe onpep,ereHHbrx gHaqesvtfr ltt6o xe
3HaqeHhf, eu{e He onpegereHHurx (r. e. caoficre HeKoero 3aAaHHoro o6uerra)' 3ro
He eoneeofi aKT, nocKonbKy ryr He ocyulecrBlleerctt esl6op, nooroMy AoKTpl,lHanb-
nuril crenrrrlh3M HIDKHo EoKa3brBarb LrHbrMr4 cnoco6avr; Ho sAecb Mbt Bt/Ati lM, t{To

Bce BbrABHraeMbte pean14cl4qecrofr reopurefi rorroeaHhff aptyMeHTbt oKa3btBaorcs
B npoTr4Bopeqvv c oTl4M cKenTfiLli lSMoM.

floAo6noe gHaHLle Heflb3n l4cKlttot{urb anphopt4, nocKottbKy Aaxe ecnh Aony-
crvrb vtcrtaHHocrb pas6rpaevoil navr reoptAt , To eAL4HcrBeHHoe cneAcrBhe fis
ororo AonyuleHhn cocrollT B ToM, vro gannurft BhA 3HaHnq He hMeer HopvarueHoil
qeHHocrtr. Eclr tolroBaHre (e rou cMblcre, roropurft B oro noHsrile BKJtaAbtBaer
peanhcrlrqecKaff Teophn ro.r:ffosannn) He fiBfif iercn no3HaBarenbHblM aKToM, To ,{s
eroFo HLIKaK He cnegyer, qro bHaHue (aHalnruvecKoe rolKoBaHue) ne tlBrflercfl no-
3HaBaTeJlbHbrM aKTOM, TaK Xe KaK He CneAyer, ttTo TaKoe 3HaHile anphopt4 HeBo3-
M O X H O .

b) Anq AeMoHcrpaLli lu anpL4opHoil Heeosr\4oxHocn4 TaKoro sHaHhq Heo6xoAu-
Mo F,oKagarb HeBo3MoxHocrb gHaHuf l  o  roM, B qeM gaKntoqeHo 3HaqeHi le,  Pealn-
cTrlLtecKafl TeopLlff TonKoBaHnq He npfiBoAr.4T goKa3aTeflbcTB HeBO3MOXHOCTT aHa-
JitlTtlqecKoro ToJlKoBaHfi' | ; HanpoTt4B, oHa ocHoBbrBaeTcfl Ha Bo3MoxHocTt/ TaKoro
TonKoBaHilf l, rrro nBrflercq oAHofi i lg ocHoB gaunoft TeopL1t4. ,!,eftcranrenbHo, ecrkl
Mbl He MoxeM noKa3aTb, B qeM cocToilT HeKoe 3HaqeHTre, To ceMaHTL'l\ecruh SMnh-
pr4sM oKagbrBaercfl JroxHbiM. Tarxe 6ynyr floxHbrMkr r,1 Bce ocranbHbte re3ncbt AaH-
Hoi reopuu, rAe AoKa3btBaercfl, i{To ro vtltA ttqoe BbtcKa3btBaHile i lMeer ro vnv vqoe
3HaqeHi ler  qTo AaHHoe 3HaqeHLle FBrf feTcR OnpeAeneHHbrM i l f l t l  HeonpeAeneHHblM.
TesNc o HeBogMoxHocrl,4 aHanilTLlqecKoro AoKTpLlHanbHoro rolKoBaHufl onNpaercfl
Ha AaHHble, Koropbre Aaer caMo oro ronKoBauue (raroil 6ut nu 6ul.na creneHb eto
roqnocrr). Cne.qoearenbHo, AoKrpr4HalsHuril cKenrilLlm3M coAepxhr s ce6e suy-
TpeHHee npoTrlBopell i le.

Oarlur.lecri l cava pas6urpaeMaq HaMil TeopLrq Hr4qero ayreHTLtt{Ho He ronKyer,
,4 noSTOMy OHa He MOXeT OnpeAenqTb 3HaLreHfiR B cMbrcne KpearilBHol-o TonKoBa-
Hilq. TeM He MeHee .qaHHafl Teopulg tlcxoAtlT 143 npeAnonoxeHutl, t{To HeKoropble

TeM He MeHee o6lagaror nopvarueHoil  UeHHocrbro. Boevoxuo, TaKhe npeAnoroxeHus MHoro-
KparHo noBTopntorcq raxAsril AeHb, Ho oHlr c oqeBilAHocrbro a6cypgnut h He npeAcraBrqrcT
HhKaKoro reoperhqecKoro rHTepeca. Eclu orcoga h MoxHo BbrBecrh Herril rmepecHufi reguc.
ro on 6yger cocronrb e HeeodvoxFrocl4 aHarHTr4qecKoro rorKoBaHhtt.
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NOEPCMAHH O. TIPOTUB TOPUtrI4IIECKOTO HEOPEAJI'{3MA

BblcKa3btBaHhq 4MetoT TO Vn ilHoe HopMarilBHo onpe,o,efleHHoe SHaqeHfie (ceoil-
crao) n qro raKoe caoilcreo MoxHo npoAeMoHcrpr4poBarb. Peanilcrh.{ecKaq Teopfif l
rorKoBaHt4s nphAaer HeKUM opFaHaM cnoco6Hocrb AaBarb ayreHrhsnoe rolKoBa-
Hhe B cLlIy roro, qro era cnoco6Hocrb Moxer npuHaAnexarb raKhM opraHav. Ecnr
Mbl MoxeM cKa3arb o roM IAnv vHoM Qarre, HTo oro - aKT ayreHThrlHoro rolKoBa-
Hr/s, He o6paulancu npr4 eroM K crarycy ocyqecrBnFoulero ronKoBaHhe cy6lerra,
TO Mbr i lMeeM.qef io c  aHanhTnqecKr4M TOIKOBaHL4eM.

Pasynaeercn,  pae6rpaeMaq reophn,  KaK Mbr noMHr, , rM,  rone6nercn e est6ope
MextryAByMe KOHLlenqrnMu SMnhpLlqecroil HayKh o npaBe. CornacHo pa.qnransHoil
BepcLlr/ srofr reoprr no4o6Han HayKa npocro He Moxer cyqecrBoBarb, nocKorbKy
Moxer cyuJ,ecrBoBarb rorbKo o6u1an cour4anbHas HayKa o BracrHbtx orHot!eHnqx,
a oco6oil HayKil npaBa 6urrs He Moxer. Ho e eroN4 cryrlae Mbt onnTb npilxoAr,4M Ko
BCeM TeM Tpyr0,HOCT9MJ KOTOpble nblTali lCb pa3peuhTb nyTeM ra<Ofi peKOHCTpyKt-$411
AaHnofi Teopt1l,1, Koropan no3Borffra 6ur coxpaHurb npLiHltun oco6ensocru. Orrnr
nyreM Mbl Haurh BbtxoA, 6narogapn KoropoMy Hayroil npaBa MoxHo 6srro 6ur c.lr,t-
Tarb HayKy o 4efrcrsurerbHbtx HopMaxr Koropbre rHaqe MoxHo o6osFta,.ri lru KaK aKTbl
ayre HTLI tl H oro rol KoBaHhq. CorhacH o AaH Ho fi KoH Llen LlLl h HopM bt paccMarpLl Baorcff
He KaK hll,earbHbte o6berrsl,71 a KaK crporo eMnilprlLtecrue o6lerrbt, Koropbte Moryr
6ulrs onrcaHut 6es raxrx-nr6o olleHoL{Hbrx c1or4enr,ri l . Oro He npennTcrByer HaM
B ToM, ' lro6H cqhrarb 4aHHutil gMnilphLtecxril o6rerr (AeicrBhrelsHofi nopvoiu,
T. e. (aKToM ayreHThqHOrO TOJ]KOBaHAATT. B STOM CflyLtae coFflacHo peanrcrruecroil
Teopklt4 TotlKoBaHhff Mbt i lMeeM Aeno c o6terrhsFtoh v neiltpansnoil Hayxoil, usyua-
ou1eil oco6yn HopMaruBHyto o6naua. l/ta<, HopMa FBnqercq 3HaqeHheM HeKoero
BoreBoto aKTa, a cneAoBarerbHo, ycraHoBfleHrie rarofi HopMbt c Heo6xogtrMocrbto
npeAnofl araeT Hajr hr.lhe ceMaHTfi q ecKoro Kpr,4Tepnff .

MoxHo 6sno 6st nonblrarbcfl yrBepxgarb, r{To reM caMbtM Mbt He nphxo/t,r4M
K aHanHTnqecKoMy ronKoBaHhlo (e panarax Koroporo 3HaHile npe!,nonaraercfi He-
BO3MoxHblM). ogHaxo Mbt Bce paBHo MoxeM rorbKo a6crparruo paccp<Aars o6
HeKr4X O6lerrax raKoFo SHaHhF, He hMeg BO3MOXHOCTT  npmO6pecrh caMo 3HaHr{e
t/ KoHKperHo roBopHTb o6 ernx o6terrax. Pearilcrfi, lecKan Teophq ToJtKoBaHhR Ae-
naer ynpeK veraQuauvecKoMy peajri lsMy, corracHo KoropoMy cyqecrByer HeKarl
o6uerruaHaR geilcranrerbHocrb, 3HaHLie o roropofi He.fl,ocrynHo. Ho ecnu raKoe
sHaHLle caMo no ce6e nep,ocrnxrMo, To AaHHafl Teophff He npe4craBnrrer HhKaKoro
uHTepeca, nocKonbKy TorAa HHKTO Ht4KOrAa He CMOXeT CKa3aTb, r{TO CO3.[,aHa HeKaq
HopMa. B AaHnov cnyqae pytxHTcff H npL4Hllhn eQQerruenocru. Heo6xoArlMo ocra-
BL'lrb B cropoHe nonbtrKu noHgrb, qro npeAcraerqer co6ofr 3HaLteHile HeKoero BbtcKa-
3blBaHilt l, co3AaBaeMoe B pe3yrbrare ayreHTHqHoFo roflKoBaHhq.72 E4uncteeHnurv

71 eto <rr4rer[qecKafl' KoFl]enqfiF, Koropaq clerxoi pyrra Kaploca Aluvyppona r Eere-
HUR SyriutrnHa npr{nhcuBaercc Kenu3eHyr no MeHb[Jefi rtaepe, Har]uHaF co BToporo v3AaHVA
nHucroil reopu!4 npaBa> (Alchourrdn C., Butygin E The Expressive Conception of Noims //New Studies in Deontic lgOic / ed. R. Hilpinen. Dordrecht, 1-981. P. 95-125;'A ulgin E. t lormi
and Logic. Kelsen and Weinberger on the Ontology of Norms // Law and Philosofit iy. 1985. N 4.
P. 145-163). l-losuquro pearucri4qecro* reopuu rorKoBaHhfl no oroMy noBoAy'cM-.: Troper M.
Les theses volontaristes $r droit: ontologie et th6orie de la science du droit 1'f Iroper M. pour
une th6orie juridique de l 'Etat. P. 57 sq.

72 Cnyvar AoKTphHanbHoro roJIKoBaHHtt, HMepulero aHaruTr4lrecKylo HanpaBreHHocrb,
otleHb MHororlhcreHHbl. Bnpouer',r, BecbMa r4HTepecHor qro 3aqacryp oHr4 noHhMalorcq
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TIPABO YI ETO '{HTEPTIPETAII4II

cnoco6oM cnacTkl pa36hpaeMylo HaMil TeOpLllo 6yger BBeAeHue AononHrTefibHoro

Tesilca, cor-IacHo KoTOpOMy HOpMa MoxeT 6Utrs cosAaHa, Ha,qeneHa eQQerrueHo-

cTbro h 6utru npuveHeHa 6es noMou-lt4 raroro-nu6o KorHilTt4BHoro aKTa' Ho Hapngy

c reM, r{ro TaKoe yrBepxAeHrae 6yAer a6cyp4uurv, 6yger TaKXe HenOHFTHO' noqeMy

aBTOpbl aKToB ayreHTtlqHOro ToIlKoBaH14g CTapaloTcg CO3AaTb TaKne BblcKasblBaHL4tl '

KoTopbte o6naAanu 6u onpege1eHHblM HopMaTuBHblM 3HaqeH,lena' TorAa HyXHo

6utno 6ut npeAnolloxhrb, i{To a!,pecarbl AaHHblx HopM cnocQ6HU noHqru 3HaLleHue

eTfix HopM r/ AeftcreoaaTb coilIaGHO 3Tr1M HOpMaM (n.nn, Hao6opoT, co3HaTeflbHo

Hapylxarb eru noPvtst)'

3) Oprauu,tecxufi KorHuruBu3M
Ho ecnu peanilCTrqecKafl Teophfl TonKOBaHhF oCHOBaHa Ha CMeuleHt4Lt HOpMa-

Tr4BHor-o npollecca (ronrperysa4nn) u aHaIhTnLlecKgro To;lKoBaHilt l (nrruan rev

caMbtM HopMarhBHolZ una"r, cy6lerra AoKTphHanbHoro ro1lKoBanrR), TeM He Me-

Hee oHa napaAoKcalbHbtM o6pasoM HaAenffer cy6lerra ayreHrLlqHOro TotlKoBaHilt l

cnoco6HocrqMr4 K O6UerrNaFroMy no3HaHhlo. comacHo pea;lt4cTulqecroi TeopLlt/t

roflKoBaHhq raroil cy6terr He MoxeT HhqeFo sHaTb (a), a ecnu il 3HaeT qTO-TO' TO

)DKe He FBrtlercff cy6uerrou ayreHTht{Hol-o ronKoBaHNn (b)'

a) Arrut ayreHTilrlHoro ToJtKOBaHHg B paMKaX pas6npaeuoil teopwtt gBtlfftoTctl

aKTaMil KpeaThBHOtO hnh TeKCryaIbHOrO TO1KOBaHHtI; a O6O7X Cfiyqasx OHL1 t/MelO-T

HOpMaTfiBHO-npaBoByro qeHHocTb. ,[,onycrnrut eTo B paKypce HaLULIX pacc)DKAeHhUl'

Torga noflyr.taeTcfi, rlTo AaHHbte aKTbt He flBjltltoTctl aKTaMh ayreHThtlHoro TOnKOBa-

Hr/F L1 rlTO oHh He Aa|oT HaM HTKaKOTO 3HaHUtl o SHat{eHrlLl Tex TeKoTOB' K KOTOpbIM

oTCbtIalOT. Ecnn rarue aKTbl HMe1gT HopMaTr'lBHylO qeHHOCTb, To oHt4 He UMS1OT Co-

Bep[ueHHo ur<aroil no3HaBaTeJrunoft qeHnocrn. Bvecre crev pas6mpaeMaF TeOp'4R

paccMarphBaer ort4 aKTbl, KaK ecnn 6u oHH npeAcraBnfrfiv co6oft HeKilil orBer -

l/4 p,axe eAilHcrBeHHutfr gonycrnMHft oreet- Haror Bonpoc, roroputfi craBhrcfl nph

ayreHrytltHoM ToIKoBaHrn. 3Aecu apryMeHraqHs cneAyer cneAylouleMy anropL4TMy:

HeT HilKaKOFO CMbrCJra 3aAaBaTbcg BonpocoM o TOM, t 'tTo t/MeeTcn B BtlAy npaBono-

roxeHr,4eA(HanpravBP,* t {etoeeqecKoeAOCrOhHcrBoHeHapyut lMo>'<f lpe3uAeHT

oTEHOBpeMeHHO h KaK aKTbl AOKTpI/HaJibHoro TotlKoBaHVfl,.VKaKapryMeHTbl e o6ocHoeaHue ca-

r ' roi reopur,r.  cp., 
"anp,r 

i lop ei M. Pou, une th6orie juridique de I 'Etat. P' 335. - B yrasaHnoi

pa6ore nprr"o.qrr"n apn^reHT, noKa3aTelbH Stil Mn pealu3Ma B TOrlKOBaHr',lt4: "hTar, nocKonbKy

ycTaHoBreHo, qro HeKoropLie crarbH saKOHa O Haur4oHaflu3autlr4 "B TOM' tlTO Kacaercq cnpa-

Be.q,ttt4BO1-O XapaKTepa BOgMeUleHHF, tlBfitlrgTgtl He COOTBSTCTByIOUII4Mt4 rpe6OeaHr nU Cr' 17

Aernapaqrar npaB LtenoBeKa H rpax,qaHuna", ro nonyLlaeTcg, tlro re6pano TaKoe TotlKoBaHhe

co.Eepxaujerocn e d,euapaunl, cj.loBa "cnpaBeMhBoe", KoTOpOe.AeIaeT paccMaTpuBaeMble

npaBono11oxeHun Qarrn,recKH npoTHBopeqaU1aMt4 KoHcruryqyrra' Ho t"loxno 6utlo 6ut re6paru

n 14HOe rgn*O"U"r", UrO6ut paCCtrtarpreaeVUil 3aKOH OKa3alctl COOTBeTCTByTOqhM KOHCTn-

ryuuh. Teru cavurv ToJlKOBaTeflb noAqhHeH TOtbKo co3AaHHblM t4M CaMUM HOpVav, ceoeil

co6CreeHHoi BoIe>. floAo6Hule paGclDKAeHrn, Oreera4no, 6utnr'r-6sr HeBosMoXHbt, eclu 6ut ne

6utlo Hrraroro cnoco6a y3Harb, 'lro no erovy no"ogy to"opur KoHclaryqun (rar ero 8006ule

;;il; 6urno 6ur y3Harb, bcnra 6ur KoncrrryqnoHHstil Coeer He ocHoBblBafl cBot/ peueHue Ha

ko"crrryUrr?), i rarxe qro hMeHHo ro"oprr 06 oroM cau KoncruryqnoHHstil Coser. [urr-

poeaHHuiil nprar.aep Hanpae1eH Ha ro, rro6ut npohtlJltocTpl4poBaTb Te3ilc, coilacHo KoTopoMy

<He cyulecTByer o6terruBHoro 3HaqeHrtl ,  Koropoe vorno 6st 6utru nosHaHg' ( lbid'  P' 333)'

.[anH6e npoTt4BopeqLle cTaHoBt4Tcs saMeTHblM cpa3yXe, KaKToJlbKo Mbl cpaBHilBaeM 3ToTTe3ilc

C BBOAH6IM OTpbIBKOM, XOrOpUti npeAgeCTByeT H3;1OXeH14TO Te3r4Ca: "O'leghAHO, 
t{TO Anq TOrO'

rro6ut npunaeHurb HopMy, neo6xo,u,r'firao no3Harb ory HopMy> (lbid' P' 332)'
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Pecny6nnru noAnhcb|BaeT yKa3b|) n r. n'), nocKo'|bKy no6an nonblTKa onpeAefi ', |Tb

cMbtcI 6yAer Bcero J.lhtIb (aKTOM AOKTphHaJlbHoro ToJlKOBaHhF', ' EAilHCreeHHblM OT-

BeroM, roropuril nno*no Auro Ha noAo6r-roro poAa Bonpoc, 6yger: dto osuaqaerro,

Ltro roBopl4r o6 erou cy6uerr ayreHruqHoro TOfiKoBaHmn (KoHcruryqr'roHHUril cyA

Opf, np""rgeHr Pecny"6nr'r<r' l OpalL\uA tA r' n') '  CornacHo repMhHororilh peanil-

crraqecrofr Teopht4 'On*ouunr" cy6uerr ayTeHThllHoro TOJIKOBaHVA He MoxeT cKa-

garb, t lro ogHaqaer ro, rro to"op" cy6terr ayreHTilt{Horo roJlKoBaHhq' nocKonbKy

rarof icy6uerrcosAaeTHopMy,aHe3aHhMaeTcFaHanyl3otvsHaqeHi lccooTBeTcTBy-
rculero BblcKa3blBaHuR'

b) y,rrerra, qTo HeKoTopure cy6rerrbl ayTeHTt4rlHOrO TOflKOBaHuR, OCO6eHHO CyAbl

Bbtcr.l lr/x unctaHqrfr, gaHhMaoTcg rolKoBaHheM' Koropoe onpeAenfier SHaqeHue

HeKoero BbtcKasbtBaHAg, t r4HOrAa eKcnnilur4THO nphAapr HopMarilBHyto LIeHHOCTb

TaKoMyTof lKoBaHh}onyreMBKj l loqeHhgonpeAeneHHb|XMoTt/BoBBpe3onhcTt /BHyNc
qacTb.Taroepacc}DKAeHheocHoBb|BaeTc' |HanyfaHh[- | ,e :HacTonbKo,HacKoj lbKopeqb

ugeToHopMaTHBHb |XaKTaXTaKUXopraHoB,3AecbHeBoSMoXHoonpeAeneHue3Ha .
qeH i l ' lBCMb lc IeaHa j l hThqecKoroToJ lKoBaHhq 'MuhMeeMAenoTo 'bKoConpeAe-

' leHheMSHaqeHH' |Bclv tb|cJ. leTeKcTyanbHoroi lJ lHKpeaTHBHoFoTonKoBaHuf l ,KoTopb|e
noonpeAeneHh}oHeAaroTHaMHhKaKoFo3HaHH ' toToM, t {To roBop t ,4TTeKcT , t4KoTo-
pbtMr/t ocyulecTBrffeTcH HOpMaThBHHTr eu6op' tlro XaCaerctl aKToB ayleHTt4tlHoro

To ' |KoBaH i lF 'T ' e 'HopMaTHBHL ' IXaKToB,TooHHJ IhLUeHb |HcTHHHocTHoro3HaL leHhF
H Bcero nrub AenarcT OnpeAefieHHoe noBeAeHHe o6qsarenuHblM', AO3BOneHHblM

unu 3anpeqeHHbtM. Ho ecnn B GOBOKynHoCTI/I BHCKasueaFlNfr' KOTOpble Qopt' lnpy-

|oTpeueHhecyAaeutc lUefropHcAHKl- lHH,ecTbQpasu,KacanuluecF3HaLteHf iFTeK-
cToB(Aaxeec f i i l caMHQpasuHeHMe€TF lopMaTr4s i - i o i l qeHHOCr l t ) , peuuBCepaBHO
6ygernAThnpocroo6sneueHTax. I l ,oKrpHHatbHoroTonKoBaHHt l 'KoropblecaMkno
ce6enecnoco6nutnpeF,onpe! 'e I ! {TbHopMaTHBFtt , t f reu6op.o6u' |HoTaKI4eAoKTpl4.
HanbHbte coo6paxeHHq 3aHhManT .nocTaToqHo MZUIO MecTa h neFKO pacno3Ha|CT-

cfl B reKcre (perueHre>' Ho pacnorroxeHHe Bb{cKa3brBanril e nopY"]1"::1.li3y

eu ]eHenoSBo IFeTonpeAenHTbHxHopMaTHBHoeHnh3KcnJ . lHKaThBHoecBohcTBo .
To, ,lro Ha3btBaercff <pe3ontorrBHOH'{acrb}op' MOXer coA:.9xarb il HeHOpMari4BHble

SIeMeHTb| ,TorAaKaKTo,qToHa3tJBaroTqMoTHtsHpoeouoi lqacTbto>,MoXeTHecTyl
a ce6e HopMaThBHble ofleMeHTb|, Ecnn B pe3onloTHeHofr qacrH cyA oTcb|naeT K He-

KoTopb|M MoThBaM, To oqeEHAHo, so npH SToM oH He MoXeT cAeIaTb o6qsarenu-

Hb lM,Ao3Bo f i eHHb lMHnHSanpeu ]eHHb lMrs6paHHoecyAoMo6 lgcHegueCMb|c ' l a
BblcKa3btBaHilff, nocKotlbKy Aaxe cy4 euculeil HHCTaHLlhl4 He MoxeT cAefiaTb To' qTO

gBIFercfl KoHL{enryajibHo HeBo3MO)KHblM. B ro xe BpeMF raroft cyA MOXeT npuAarb

HopMarilBHbtfr craryc reM BblcKa3blBaHheM' Korople^.1::.:e i lMefin 6ut ronu<o Ae-

cKpvlnrhBHbtI craryc. Ecnn, nanpu*9q'B MormB14poBoqsofr qacrLl o6uncHRercn"rto

npaBonorox 
"*^"'[^i"er-cMblcji 

*o6csatetsHo' t lro P'' ro orcblrK-a Bp:::, i:]1"-

noil qacru r srol, 6p;=" r,e'taer p o6nsarenbHbrM; ecrr, B Morl4Bt4poBoqHgh qac-ft/1

pa3bf fcHf leTcR3HaqeHheHeKoeroTepMHHa,Toclqej . laHHagBpe3on}orheHoi lqacTt4
oTcbtnKa r raroTr opu"" AenaeT O6"""r"no"uru (racarenbHo npaBononoxeuuil '

B KoTopbtx 
""rp""ulr"" "r& 

repvraH) npuMeHeHhe TaKoro cMblCIa K TeM npeAMe-

TaMrnh lhqaM,KoTopb |eyKa3aHb |enogo6uo l " , t pa3bgcHeH ' l r ,TexHuraCocTaBIe -
nrn cyge6nblx peueHHfr nepegxo AonycKaer cMelueHhe pa3Hblx Llacreil peueHuR'

Ho ,qaxeoTo 'oqeBrAHo ,HeMoxeTnpeBpaT f lTb t4cThHHoeu ' | hnoxHoeBb |cKa3b lBa .
H i l e B H o p M b | , K o T o p b | e H e f l B I F r o T c f l H V V C T V H H b | M I 4 , H u n o x H b | M l 4 , p a B H o K a K H e
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NPABO 14 ETO I4HTEPNPETAIIYII4

Moxer cAeflarb HopMy t/cr' lHHoil '  PasyrraeercR' HopMa Moxer cAeflarb o6Rsarenu-

Hurna, qto6u, t", pu"""i ;;;;;;^^'"*'" Qarru KaK ilcrl lHHbrc vnv floxHble' Ho raKoe

o6qsarenucrBo He Aenaer oryr $arru Hr4 vrcrt4HHbrMLr, Hrr tloxHblMt/'

B. SecnPe.q,MerHac reoplle

PeanrcrnqecKag Teoprfi TonKoBaHt4fl nblTaeTc'| npoAeMoHcTpLlpoBaTb, 
t{To npa-

BoBblMh 'lBJl'l}oTc'| TonbKo Te HopMbl, KoTopble nolyqa}oTcff e peeyrrurare ayreHTnt{-

HoroToJlKoBu"," . rono*oonno6lerr i lBHo' |BJ] ' I toTcgHopMaMu.f loerovyH)DKHb|M
n peAcraBn q ercn e u pa6orarb Kpl4re p u r o6ue rr1 un 

9"..1'^ 1,1Kil 
e Kp t'4rep t'tvi pas6t't-

paeMaFTeophqHaXoAt /TBcTaryceop raHoBneQar ruuec<o f te$Qer r l r eHoc r ra (1 ) .
lzlcronroeaHhe AaHHblx eIeMeHToB He no3Boj.lffer c$oprr,rr,rpoBaTb npeAMeT nccfie-

.[,oBaHnff n, 
" 

nopru:rr*or (z), Hu e Qarrnuecroil (3) eooerrhBHocrLl i l  nphBo'Etilr

f 6"""",*ognoft perpeccraeHofi crpyrrype (4)'

i]"f r:::xx:""""fi [:"#"TJf "o3AaBarb:'{:t*?]i.":"1"":"1::i"""1:ili3Jff J;
rycoMHOpMblor- r r ' , r6ypyro6naAaru ' ,Ono"ocy6lerrneno'Arnroroqto6stMblMOmt4
roBopt/Tb o HopMax 'fru"u, n"o6*og'*o Aonon*"b BblcKa3blBaHils cneqilOt4'lecKtl

npaBoBblMtl SneMeHTaMtt' OueeHAHo' p"'" He ilAer o HeKoeM KaqecrBe' nph3HaH-

HoM B reKcrax 3a BblcKa3blBaHhtlMt4t nocKonbKy caMh reKcrbl tlBltltorctl 
l^"'-"9:l:-

f leHHblMh'aHeonpep,eneHHoCTbcoBepl !eHHoHecoBMecTrMactopt lAhLtecKol i lHop.
MaruBHocrbro. Tev 6onee HeAocraroqHo cKa3arb, rrro TaKhM KaqecrBoM o6naganr

aKTb|ayreHThqHoroTo'KoBaH?l f f ,nocKoj lbKyHaMhMeHHol , lH\DKHoy3HaTb,qToecTb
HeaHalt/TrlqecKoe TOJ.IKOBaHhe - TOT UrAion*o"aHhtl,.KOTOputfr noseonqeT aKTaM

KpearilBHOro hnr reKcryajrbHoFO'On*o"uir" r'lMerb ceoftcreo ayreHT4qHocru' Pea'

nucTt4qecKaf lTeophf lHa3HBaeTABaKphTephq:Heo6xoAunao, t to6ulHopMoTBopqe-
crBo ocyu-\ecrBrFnocb onpeAeneHHblM opraHo"'to:l l": lnpaBonpuMeHhretlbHblM>

opraHorrn;73 n"oO*og'*o""to6"' aKT ToJlKoBaHhF uMer Aeficreue B AaHHoM npaBo-

n opfl AKe ( n ph H l-th n eQQerrvr en ocrl'l roJlKoB aana)'7 4

Pas6 rpaevaFTeopnqHhr ! ' eHeAaeronpeAeneHh t l noH t l r ' | f l ( op raH) 'Onao r -
cblflaeT K hHryI4Tt4BHblM AaHHblM, KaK h B cnyqae c <RF,lctllt4Alt,t cyge6nuHar opraHa-

My1), (KOHCThryqHoHHblMt4 cyAaMr/"' "nJ"l"o*tov 
Pecny6nnrh'' otnrqnrenuHofr

. l ep ro i lTaK i lXop raHoB ' IB f lHeTcgTo 'qTooHt , l co3AanTaKTb lay reHThqHoroTonKo-

B a H t / ' l , X o T g n p h g T o M h n p u M e H q n T T e K c T b l . h v e H u o n o 3 T o M y p e a n i l c T h l | e c K a f l
Teophf lTo ' |KoBaHh' lHa3blBaeThX(npaBonphMeHi lTenbHb|Mt4opraHaMfi>.Horarofr
op raHBHopMaT i lBHoMn ' |aHecoBepueHHoHe3aBNchMoTTeXTeKcToB,KoTopb leoH

ffieAaHHoroaKTa[eorrr,r],HanpHMep,3i?:.: lI"3aKoHoAaTeIbHoroaKTa'
onpe.o,eneHo np""onp,"6ilt/TejlbHb|M ̂ op|-u*oi, 

io orcroAa Heus6exHo cfleAyeT' .tTo HeKhil

ppr4At/HecKt4a"""-,u,,"not-tutigaroH."",oo6o"*.,-t4BHoe3Haqefi,, leHeKoeroL|eIoBeqecKoro
aeilcrer,q B roM Br/Ae, B KaKoM ero Aeficreile;;;;;;il cyAuefin (Troper M' Pour une theorle

iuridique de I 'Etat. P.92). 
opMblroJlbKonpilycnoBr4n,T4f lpaeonoloxeHue<cMoxeruveruo6teKTLlBHoe3HaqeHueH

Lrro npaBonopqAoK ycraHaBrilBa"--i9i9-.oo"u tp'p''"""*1-e.l:caeAcrBt4tl 3a HapyueHhe

HopMbl. L1rrleHHo ,o ion"o"""re, Koropoe airig;,nbr Hopl\,le r4HrepnperaquoHHble opraHH'

no3Bonqeronpe'qent l rb,hMeron'*"" 'o*upyu'"n ' "14 'COOTB' ,ercrBeHHO'CneAyerr I4npH-
MeHhrb Aeicrehq, npeAycMorpeHHble an" noitOn"'x ctlyqaeBD (lbid' P' 305)'

zOo I rxrrogHl4 Kil npABA {\"flivw' LAW- M EDIA' org)



IIOEPCMAHH O. IPOTI4B }O OTO HEOPEAJI'I3MA

npi lMeHFeT'nocKonbKyocyu]ecTBnf ieMb|e3Tt /MopraHoMaKTb|Tof lKoBaHh' |9BJl ' l }oT-
cF peoepeHTHbtMLl 

"nt"o6uMh 
TeKCTyaIbHOTO ilf lr l KpeaTuBHOrO onpeAeneHvltl 3Ha-

qeHhn. Taroi opraH cosAaer He ronbKo HopMy' no '-"j::^"..o^6,-:rBeHHylo KoMnereH-

qra|o. noeroMy yKasaHHble opraHbl B paMKax peajlt/cTttqecrofr reopnil TOnKoBaHhtl

9B'RrorcR ayronoileruqecKuMU (no veusueil rr 'repe, B HOpMaruBnou nnaHe)'

Bne4eHue B KaqecrBe KpurepheB craryca opraHoB ra eQQerrnBHocrll eKcnrr-

qr4rHo orcbrraer 
"""? "onpocy 

o6 oco6eFtHocrt4 np-u::lof 
. l1a' 

f lpaaoeure HopMbl

orflr4qaorcF o-r *opr'oovi^ tr"tur. He ycraHoBneHo, e .JeM xe KoHKperHo 3a-

KItOLtaeTcq pasHilqa, HO, no MeHbuet4 Mepe, MOXHO npeAnonoxt/Tb' t{TO pet{b LIAeT

o qeM-To cneqmQmvecKV HopMaTuBHoM, hHa..|e qTo MoXHo LlMeTb B Bt/Ay noA Bb|-

paxeHileM nnpor"uoAr'riu geilcrere'? 3gecs MOXHO 6Stno 6ut roBopt/Tb O HOpMa-

rLlBHoM unn QarrnvlZro,r'n"r"r ettu, Hu ror, Hrl 4pyroil BapLlaHT He Aaer yAOBner-

BOpfiTenbHoro oTBera.

2) HoP ra arnen a n eQQe KTn B H ocrb

HopvaruaHoe AefrCrefie hMeeT KOHCTt4TyThBHOe 3HaqeHhe E'Jlt l HOpMbl: HOpMot/

qBnflercq ro, trro g"nu"t o6qgarenuHblMt4, ! 'o3BoJleHHblMt4 Hnh SanpeuleT:Yl

OnpeAeneHHble BhAbl qeIOBeqeCKOrO nOBeAeHyrA't/ l hMeHHO B 3TOM l'1 COCTOI4T Aeh-

crBfie HopMbl. B xaqectae raroeofr HOpMa HhKaKOro gpyroro Ae'tcraug h He L4Me-

eT, nocKoflbKy B r4HoM Cnyqae Mbl roBop!4nu 6ul o nphtlt4HHblx cfieAcTBt'1FX' B erov

c M b | c f l e " o u " p * " n " o , " n n " o * u s t u o v 6 y p ' e T F o B o p h T b , q T o H o p M a c y U ] e C T B y e T '
TonbKoecnhoHa, ' " " 'Aef icrehe.Bost .^oxHo,qToTyIMb| l , lMeeM.tr ,enocXeIaHheM
no,s,qepKHyrbnpaBoByH3HOpMaTi lBHOCTbnocpaBHeHhncHopMarhBHOCTb! 'o 'Hanph-
Mep ,MopaJ ]n .Hopea lncT t /qecKaqTeop t4FTonKoBaHhFHeAaeTHhKaKhXyxasann i l
Ha OTOT CrleT - OHa He BBOAIIT Hl4qero, t{TO nOMOrnO 6Ut OrnmtlTb npaBOBy}O HOpMy

oThHb |XHopM' | - l o rueHsu le f r ruepeSToKacaeTGFBonpoca 'oHopMaThBHocT t , l yKa -
3aHHb|X HopM. tloAo6rroe pa3nhqile Mot-Jlo 6ut cocroqrb B ToM, qTo npaBoBafl HopMa

3aBhc t /ToTApy rhxHopM,KoTopb |enoTeMhf lh t , lHb |MnphquHaM\DKepaccMaTphFa-
IOTCR B KaqeCTBe npaBOBblX (a He VOpalbHblx t '4Jlt '4 rarrX-ln6O eU-le)' nnU OTCblnaeT

K Hr/M. HoprrlarueHocrb npaBa onpegenqnacu 6u rorga peKypct/BHbtv nyrev'75.[,axe

ecnn He roBopilTb o 3aTpyrqHhTeflbHocTl4 Onpe,qeaeHLrq cneqhohKil npaBa TotlbKo

q e p e 3 p e K y p c l 4 B H o e y K a 3 a H h e n ' u n p ' " n " * t ' " u " t n o c e 6 e o c r a o u l L l e c R n e o 6 - u -
gcHeHHb |Mt / t ,Aannu t i l ny ruo6uncHeHh ' tnpoThBopeq [ r6asoes tMnocb |J lKaMpea ' | i l -

crnqecroi lTeop' l14ToJ. lKoBaHuR,cor f lacHoKoTopb|MHopMaf iBn' leTcnpe3yJlbTaToM
ayTeHTt4qHoroTonKoBaHAA'acaf i | / laKTblayTeHTt4t{HoroTonKoBaH,4f lHesaBt/cRToT
Apyrilx HopM, no"aoni*v 

"""no 
cy6uerr ayreHTut{Horo roJlKoBaHilq onpeAenRer

ceolo co6crBeHHylo KOMneTeHUklto, a He nonyqaeT notlHoMot{i le qepe3 KaKyto-ro

npyryo HopMy'

r A n t l  n (

75 TaK|/|rvr o6paeoV, rlrcraq reopr4rr npaBa KoHcTpyr4poBafla npilHaAnexHocrb t4,lu Ae'l-

crBtlTeJlbHocTb HopM B paMKaX npaBonopnAra: Heras HOpMa CyqecTByeT B paMKax HeKot

cncreMblnocroJlbKy,nocKotlbKyoHaco3AaHacomacHonpe-E119?.1T""Heroilnopvul'Koropae
AaHa B eroi cucrenae [N* = f (Nk- 1)] ' Ho cornicHo erofi reoprra HopMaruBHocrb He qBrtlercfl

r, lcKJ.l,oqhrerbHo npor,reabgHoir or nop""-runoil cnerlraQrarr npaBoBblx ct4creM' o npo6ne-

Me orHo'4renbHori nphHa'exHoc'4 nopt"""i i. '- i fb7"' iann O' Pour une typologie modale

de classes de validit6 normative l l r-a queiLiie 0"" nor."t. Hommaoe d Georg Henrik von

wrioht / ed. J.-L. petit (cahiers oe ptri losopnl" p"iff iqr" 
"t luridique 

dJ l 'Universit6 de caen)'

199"5.  N 27.  P.69-113.

PoccfificKlrlfl EXETOI'Hi/11( TEoPl4S nPABA 1l';n +' 2oi t i I z6z



IIPABO 14 EfO I4HTEPIIPETAIIVITI

C eroil roqKh speHhF ccbll lKa Ha npon3BoAuuutft e$Qerr nonpocry-?i:::::3:L::

6eccuucneHHofi, nocronbKy oHa flhtub noALlepKhBaeT TO, qTO AaHHble HopMbl Aeu-

cTBt4TenbHo nphKa3HBanr (sanpeqa|oT, .no3Bonnror) coBeplxaTb onpeAeneHHble

geilcreuR (u He nennrorcq nhub xejlaHilqMu). Ho ecnra oTo Aonycrl4Tb, ro Qarruve-

cK'4enocleAcTBhf l6ygyrHef i rpanuHu|AncycTaHoB' |eHhgcTarycaopraHarHopM,
co3AaHHblx TaKhM14 opraHaMn, nocKojlbKy pealucTt4qecKafl TeOpilg TOnKOBaHVA yT'

""p*lu"-, 
qro no6ofi opraH ayronofieuven' Orcoga cneAyer' tlro cosAaHue HopM

(ecnn oHo cneAyer nphHrli lny HopMaruBHoft onpep,eneHHOcrul) BcerAa onpeAenfler

craryc roro opraHa, roroputil 3Th HopMbl cosAaer' floerovy 6yger cronbKo xe op-

raHOB, cKOflbKo HopM, u nn6Oh aKT TeKCryaIbHorO t fiV KpearIABHOrO Onper6'eneHuq

"r,"runr" 
6yler HopH,toft. Ta<uv o6pasov, pae6utpaerr/|afl Teophfl craflKhBaercq

c HeoFpaHilqeHHbrM MHoxecrBoM opraHoB, Ecnu xe MexAy HopMaMil Her orHo-

U ]eHn i ,Tonony r {aeTcq }DKaca tou laq r i l nepHHs lnq ranop raHoB14HopM,nocKo j l bKy
raxguril opraH , *U*A"" HOpMa 6ygyr o6pasosueaTb caMocTOqrenuHstft caMope-

QepeHrHuii yHhBepcyM. B ro xe BpeMq pevu 6yger vil-rv o xpynKilx yHilBepcyMax'

nocKonbKyoHl ,4cyU]ecTByIoTToJ. lbKonprycnoBhl / | ' t {TocosAa}oTaKTblayreHTht{Horo
TOflKOBaHhff. ern y-Ulteep6yMbl'He nOIb3ytOTCtl CBOt4Ml4 1OIHOMOI{I4AMV HIA Ao' Ht4

nocre roro, KaK oH14 o14 nofiHoMor.rrln ocyu{ecrB-nqtor. B raKoM cnyqae roBopt4Tb

oKoHcrNryLl i loHHoMCogerennrf lpesvtgeHrePecny6nnxwgefrcrarrenbHoMoXHo
TOnbKo Ha TOT MOMeHT, KOFAa HeqTo onpeAejlf ler ce6q KaK (KoHcTnryqronHstfi cO-

BeT) yrrrl rar oflpesrgeHr Pecny6Iv1Kv1,,. Kolhqecreo opraHoB 6yaer 6esrpaHrvusttvt'

a caMh eTil opFaHbt - s$euepnunau. Btrlecro ToFo'{ro6st oFpaHfiqHBaTb KojlrqecTBo

3a clter McKrror{eHhtt Bcex rex opFaHoB, KOTOpbte co3Aanr rojlbKo HeonpeAeJleHHble

TeKCTbl, peanLlcTt4.{ecKafl TeopHtl TonKoBaHHtl AonxHa BKjlhotltlTb B CnilcoK BCe Te op-

TaHbt, Koropue ocyu{ecTBJltl}oT aKrbl TeKcryaIbHOrO vnv KpeaTVBHOTO onpeAeneHile

3HaqeHilf l. Ho ero hMeHHO TOr qero HIDKHO 6Urno ils6erarb, - TaK Mbl Bo3BpaulaeMcg

KonpeAeneHhtonpaBoBof iHopuarnBHocTt4L|epe3onpeAef leHHeXapaKTepaBb|cKa.
3btBaHu9. 14 noerouy sAecb He MO)Ker nATU peqtt o HopMaTilBnux eQQerrax"

3 ) @ a xrwq ecxan s QQenueH ocrb

C.neAoearenbHo, Hy)KeH rpurepuil Anq pa3rpaHilqeHnF' HIDKHo paccMarpilBarb

eQQerrr,renocTb qepe3 Qarcnruecryro npht.ll4HHOCTb, KaK TO npeAnotlaraeT npilHuHn

eQQerrueHocTr4 ToIlKoBanns. Taruta o6pasOvt, B KaqeCTBe opraHOB 6yAyr Bblcrynarb

hHcTaHqhh, ocyulecTBjlgtou44e aKTbl TeKcryaj.lbHoro nnL Kpear|ABHoro onpeAeneHilfl

cMblcfla, 3a KOTOpbIMH CnegyoT ocff3aeMble nocfleAcTBt/tl B LleIoBeqecKLlX Aenax'

l,{surrian croBaMH, *"oO*ogr;o, qro6ut e Qarrax ocyu-lecrBnq;locb To, lro rpe6y1gr

VnV HatlTO ynpaBOMOLlhBatoT HopMbl (ecnr OrpaHHL{ilBaTbCfl TOnbKo paCcMOTpeHileM

eoQerrr,rerrocThBmo6anugolvluaculra6ery[BepXAeHheMayTonoilernqecroroxa-
paKrepa opraHoB, TO Mbl onsTb oKuDKeMctl nepeA n144OM BblueonilcaHnutx npo6nev)'

Taraq KoHqenllhc npo6neuarhqHa no HecKoJlbKt4M OCHOBaHh'IM' Bo-nepeutx'

MblBcTpeL|aeMC' |cnpo6let ,aoi lpaAf iKaIbHoropeAyKL\ l /oHL13Ma'Peanucthqecrag
TeopLtF TOJIKOBaHHtI CTaBhT HOpMaTilBHbtil Xaparrep BblCKaSblBaHL4n B npqMyp 3a-

Bt4ct4MOCTb Or .{hCrOft QarrnuHOcrn, a OTO IOrhqeCKLl HeBO3MOXHO'76 Teopilq'

76 Henusq BblBecrh npecKpHnr[BHOe BbrcKaSblBaHHe h3 r4cKJltotltlTenbHo AeGKptAlrnB-

Hbrx nocbrjroK (eaKoH iova). Ho uveHHo oro s,qecb il npoficxoAr,ir. Hopnaa o p ("o6qsarensHo,

rro p,) cquraercq genCt"int"n"Hofi, ecltt Ll rotlbKo eclu: a) Bcrpeqaerctl JluHrBhGTLlL{ecKatl

zoa I rxrroAH 14 KU n PABA {\'/w'r,,. LAUJ- MEDIA. org }



noEPCMAHH O. IPOTI4B ]oPI4AI4r{EcKOro HEOPEAM3MA

Hapyuaoulaff oyHAaMeHTanbHble 3aKoHbl $optrlanuHoh norv<rtt '  He hMeeT nnrarofi

ueHHocT' l ,apeanhcThqecKa' tTeophqTof lKoBaHu' |HacTahBaeThMeHHoHaTaKoMHa-
pyuleHut't '77 ,^r^\,/,rro rrn. poBaHa, ecnil nonbl-

Buecre c TeM raKatl KoHcrpyKl1l4n Mo)Ker 6urs cropperru

rarbctt ee yKpenilrb nyreM Bo3BeAeHt4c Crporoil Qarrnvnocril B paHr eAuHcrBeH-

Horo Kpt4repm orrpun'qeHilf l cQepur npaBa or 6onee Luuporofi c$eput HopMarhB-

H o c T ' l , _ K a K n p a B o B b | e p a c c M a T p h B a n ' 4 c b 6 u r o n u r o T e H o p M b l ' r o r o p u e 6 u t l u
ocyqecTBnenue6yxeanbHoM3HaL |eHh t4eToroTepMnHa 'Ta ruvo6pasov 'Mb lno .
nyqhnh 6u o6nacru ,"tn"ao""Hufi, gocrynHyrc Anfl oMnuphqecKt4x HayK' Ho nput

AByx ycnoBr,"*, nu^*o"J6il;;; cnoco6Hocrir r"t*o on1"3,utrt4rb, B qeM Gocrot4r

HopMa, i lH lDKHoroL lHohsMephrb (np rueHnrenbHoKraxgo f r t ' t sHopv ) ' ec rb r l t / co -
orBercrBhe ,u*Ay;;;, 

"io 
ip"ov'" r (nnupa3peruaer) Hoprr,la, n qro 6utno ocyulecr-

B f l eHo . I - l p rHqunHopMaThBHo i l onpege leHHocThHanaraeT3Aecbcyu lecTBeHHb |e
orpaHfiqeHh", no"*on"*y rpe6yeuue AefrcrehR AollxHbl 6stru onpe4efleHbl t lcqep-

nblBaloulhMo6paeov'EcrruryHacHeTAoKaSaTenbcTBocyujecTBneHi lFrpe6yevoro
noBe,4eHnff, To pequ o npaaoeoh HopMe He H'Eer'

Beroi lCf i ryapf l4t . lur6utHMenh<npaBonopf lAK!4>,KoTopueo6r 'e.q l lHf l |oTaKTb|
ayTeHTt4L|HoroTonKoBaHHq,ocyulecTBleHHblee6y<eanunoM3HaqeHt4hSToroTep-
MhHa. Brraecre c TeM SAecb rpyAHO roBophrb o "nopqAKg> ̂tLnn 

<ctAcreMe npaBa)'

nocKonbKy MexAy HOpMaMr4 He MOXer do,r" otno, e{tAh'7' Hayra O npaBe clana

6utcoLlnolorhei le IacrHUXoTHoueuui l ,nocronbKyTaKf ieoTHoUeHh' lnphH' lnhobl

Qoprrry nhHrBhcrr'lecKnx o6oporoe' Koropble conpoBoxAarcTctl pearh3aqueil Ha

npaKThKe ,apeanHcThqecKagTeop t4gTo IKoBaHh ' l paccMaTp t , tBana6u tcou t , {ono .
rh}onoAqi lHeHH' lBKaqecTBeeAhHGTBeHHoroAonycTt4MoroHayqHoropacc)DKAeHhF
o(npaBe> .Be rou* " "ueus6exHonpHtu j l ocb6go r rasa rucn (euoeu )oTnp rHL \ ' l -
na oco6enHocr', nocKonbKy oqeBhono,""rl '" p"**u*r.s6puHHoro noAXoAa np6oit

HopMe conyrcrByror HeKHe Qarrnuecuu "n"g"'"nR' 
MoxHo cKa3arb' uro Qarru't-

Hocrb rlMeHHo 3aMeHtler 3Aecb oco6enHocrs'

,l,onycrrru, 
qro taxofi nolxol Bo3MoxeH' Tor11y:i.:i?,:" oKa3blBaeMcs nepeA

npo6-nevofr t /cKJl toqeHhsarbrepHarHBHblxonpeAeneHvt i ' t t ' tsnpeAMerHoi lcQepu'

^-r ,  duoro nLH.- 'e LrccneaoBaHue erof t  npo6nevut :

KoHcrpvKuhq O p n b\npoucxogrr .p '  CY'  3aMeqarerbHoe ucct leJ

SchurzG.The ls-OughtProblem: Rn lnvestiga:tiln]nijfi ifblo-pfti"alLogic (Trends in Logic' Vol' 1)'

Dordrecht ,1997. 4arH^nir , ' rKaKsMni lpn-
TtPa3yMeeTca,peanHcTuqecKagTeopHFToJlKoBaHh' lp,accMaTphBaeTHopMb|KaKeMnul

LrecKueOarrur (cp"- iroperM'Lath€oried";; ; i ; i ; {" l i ' l -Etat 'P:-6113)'xorqnproroMrpyAHo

noHqTb, 
"uao 

onu Ao614BaeTGfl OTpl4rlaHUeM 
"U"On" 

btu. Taxoe oTpt4qaHtle rpe6yer eeegeHun

no veHsuei vepe OinE-"rni"bf QopvaluHof reopt4t4, no3BoJlftouleil go6nrucn ilcKoMoro

De3vnbrara; Ho Hl4qero e p.as6upaevor' te6p" *"'c"'g"-en::::y"t o roM' Llro noAooHaq

saga,la eoo6u{e craehrcs. KOrga pealvr"tr.,5"*"" Teoptle ronKoBaHnff roBOpt4T O HOpMe KaK

o6 eunupnuecrorur Qarre, MoxHo norafi-r1 * 
"nl,qytou-l"it 

y BblBoAy: c'luraerctl sMntlpt4qecKtlM

Qarr, cornacno *o-6po*y HeKOe BbrcKa3b*ur,, i 
""ott 

3HaqeHU eM r MeeT o6RSareJ] UHOCTU'

3anpeu- leHHocTb ' l ' l t , lgo-so leHr ro" ,oonpu.q"neHHofono""a"n ' " ,_Qar r ,su tpaxeHnut i
e ocsgaevofi  QoPue' 

'  
l

783arcK'Ito.teHheMBHyrpeHHefio6nacruayTeHTLlqHoroTo,lKoBaHilgt4ToJlbKoBTot4cTe-

neHu, B Koropoi ronKoBaHtte co3rAaer 
"";;6;i,o 

;""t", 199191tv 
Saecb He 6yser orHoue-

HUn MexAy aKTaM!{ ayreHThtlHoro ron*ouuilr", ,rnar" rarre arrut oxasattucu 6ut HOpMaThBHO

3aBilChMbrMr'4 Apyr oi.qpyau n )DKe He 6urnr'r 6ur aKTaMt4 ay[eHTtltlHoro TOnKoBaHug B CMblcIe
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NPABO I,{ ETO L{HTEPNPETAI]I4I4

ff#:t"tf"#:"? 
Aaxe ecnr4 noAo6Han HayLrHas AtlctrvnnnHa Morna 6o, cyul"cruo-

crcreMb,HopM,;:-ffi:xT[::,.""#Tflffi :"T:T:iil":?i,1iHy#:"":m:cyl4ecrBoBanu 6st 6esorHOCilre,lbHo r cQepe ou*rr*nl"r, B CrporoM 3HaqeHrhsTOro TepMhHa.
Ho raryrc HayqHyp AncLMnnvHV, noMrMO npoqero, or{eHb rpyAHO COSgars. Eu_1eHtl oAHo t' lccre'qoBaHre co croponsr pealracrrqecrofi Teop1nrorKoBaHr' He hMenoB KaqecrBe ceoefr aHarfiThqe.rofi 6assr raK noHhMaeMbre HOpM bt v1 tAxo.yulecr_B'neHhe - 3ro norpe60eano 6sr oqenu cepbesHbrx npeAocropoxnocrefr npr pa60rec oMnhp'1r'recKrlM MarepraroM. Hr o4Ha re pa60r aaHHofr-ieo putA AoHacrorurero

:ffili;;1?rl:ilT" 
Aaxe B caMbrx o6u1r* qeprax Ha ry Mero.qoroFr4]o, Koropaq no_

HopMbr. 
yleM ycraHoBhrb ocyulecrBreHre He<oei crpoFo onpe4eleHHorZ

Ho Aaxe ecrh no-Hacroeu{eMy norpy3nrbcs B l,{soulpeHHbre h yroHl{eHHbre i lc-cneA,oBaHLJq e o6nactu coL\tlonornu no4Ltr4HeHhs, Mbt Bce paBHo HaTKHeMcrr Ha He_npeoAonhM.e npenrrcrBhe, npeo^oreHhe KOTOporo norpe60earo 6sr otraga orQyHpariaenrarbHbrx ycraHoBot( paccMarphBaevofi Teopuu..{,eicrarrenbHo, ecr14nonpo60aars onsrrusru nyreM ycraH.Br4rb ocyu_lecrBfieHrae (e crporoM cMbrcne)onpe'iqeneHHblx HopM, To HIDKH. npeABapurenbHo ycraHoBr4Tb, B rreM cocro'T.qaH_

ffi :::*1 _|]ffi J:, 
Hqr,r n e@ee KrH B H oc',r Bcryn aer e xo H er r rr c .qo KrpLl Han b_

4) fleofinofi perpecc
.!'axe eclu Mbr npHHhMaeM nocbl, KV1 peanvcraqecroi reopun rorKoBaHilR,a6crparupytlcb or BbrtrleogHaqeHHbrx rpygnocreil, To onffTb-TaKfi oKa3'BaeMc'n gsoiHOV ryn,Ke' ComacHo pas6rpaev oil rcoptuu naoor TeKcr ,rBrrerc' He_onpeAeneHHu*'r, a ro6as HopMa - onpe^efien'ofi. f ioerovy Mex^y Hopruofr Ll reK_croM He MOXer 6urs Hrraroro coBnaAeHUg. ToqHee, HeonpeAeneHHbrM flBflf lerc'i lMeHHO sHaqeHHe reKcra; cornacHO neroropurv BaphaHTaM Teopfit/ TaKoe 3HaqeHile14 BOBC. He cy4ecrByer. HanporhB, HOpMa ecrb onpeAereHHoe 3HaqeHfie, KOTOpoe

;:ff"t"" 
pe3ynbraroM ayreHr'lqHoro roJrKoBaHile, ocyu_{ecrBreHHoro HeKhM opra_

Ho .lro xe Aetaer gror opraH, KorAa cos,qaer aKT ayfeHTilrJHoro rorKoBaHu',r ' e' noouy? Pea-nucrrvecKar reoprs ronKOBaH_h n, BVA,MO, AonycKaer qro opraHco3rqaer caMy no ce6e Hopvy, 6es raxoro-1,60 no"'p"rnri""tru , nooo"o*.rloueeugHo, r{To oro HeBosMoxHo. ceoficreoM HeKoero gHarJeHhq BceFAa ,rBrgerc'BblcrynreHfie B pon' 3HaqeHhr HeKoero nvr*f',cr,vecKo.o aKTa, .qocrynHoro Ha-onloAeHhro, HO CaMO 3Har{eH,e He RBr'ercg aKTOM. Herssq cosAaBarb HOpMbr, HecoSAaBag np, oroM BbrcKa3blBaHilF, 3HarreHhflMl,l KOTOputx ra 6y4yr HOpMbr, paBHOKaK He cyu{ecrByer npsMoro gocryna K caMhM no ce6e gHatleHusM.Te
'{'axe ecln cyu{ecrBylor HOpMbr B TOM CMbrcre, roropsrfi B Sror repMhH BKraAbr_Baer peafif icrHt{ecKat reopr4s roJtKOBaHhq, oHt4 BCe paBHO ffB;tnrorcq He qeM hHbtM,

ly'veHuo ero npeMo np,3Haerce cavoi peanhcrr4qecroil reopraera rorxoeaHrn. cp.:<run np14MeHeHre HopM.rr_ee, oqeBhAHo, 
"yo*no "i.,"io;Iil;,;A;"',]JLopu*u"rcn HanpcNfvro

iffl:if%tate 
Bocnp'Hr'rMaer.n Henocpu4"rrl""o', groper i['porr'un" th6orie juridique de
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IToEPCMAHH O. nPOTI4B IOPtrtrr4cIECKOrO HEOPEAJT'I3MA

KaK gHaqeHhnMh BblcKa3btBaHhft. A coaorynHocrb BbtcKasuteaHili l  ecrb He HTo ttHoe,

KaK reKcr. Ho p'nq pas6rapaevoil reopmn no6oil reKcr HBflf lerce HeonpeAereHHblM.
OrcnAa cneAyer, r-rro HopMbr eoo6u{e He MoryT cyujecrBoBarb, nocKonbKy no6aq
HopMa e erofr TeopLth nBltqercn onpegeneHHofi. Eclr peaflLlcrLtqecKaq reopLlF Ton-
KOBaHr4g LtCThHHa, TO OTO AOKa3blBaeT ee IOXHOCTb, nOCKOflbKy OHa He UMeeT npeA-

META,

Cne.qyn rorilKe Haufix pacclDKAeHnil, gonycruM, qro Moryr cyu-lecrBoBarb Bbl-

cKa3btBaHiln, hMetoul!4e OnpeAefleHHOe gHaqeHre. HO 3To HeBOSMoXHO yTBepXAaTb

h p,oKagbtBarb, nocKolbry no6oe npeAnoxeHue rt na n3to eutcragbtBaHile AeMoH-
cTpl/pyeT HeKoe onpeAeneHHoe HopMaThBHoe 3HaqeHile> He 9BnfieTCF aKTOM ayTeH-
TrlrlHoro rolKoBaHilff B cilny roro, qro He o6laAaer HopMarhBHbtMt/ 3fieMeHTaMh.
CreAoearenbHo, B paMKax pas6rpaenaoil teopuu peqb tager o HeKoM npe.nnoxe-
Huu,  o6osnaqahculeM HeKoe gHaHhe,  r .  e .  o6 aHalhge CIoB,  BHeLUHeM no oTHoLIe-
Hklro K ayTeHThriHoMy ronKoBaHLlhc; t lHblMh ctloBaMl4, peqb ilAeT o AoKTpfiHarbHoM
TonKoBaHuh. ComacHo peafl ucrLlqecrofi reopur/ Tofl KoBaHrF TaKoe npeAnoxeHile
He HMeer uuxaroil o6lerri leFtofr qeHHocru, nocKoltbKy He o6na,qaet HopvarneHoil

UeHHo6Tbro. Cre.l,ogarenbHor HeBogMoXHo roBopt4Tb o TaKoM o6texte, KaK <npaBo>.

Eclu pealucl4qecKaq reophq ronKoBaHutt npaBunbHa u ecnv, cfleAoBarenbHo, ,[,oK-
rpuHanunsril cKenT!4l-lt43M t'tcThHeH, To caMa eTa TeopLlR He MOXeT FoBOpLlTb o cBO-
en,t o6uerre. Pasyueercn, 3a ficKlloqeHileM pacclDr(Aenuh aa ypoBHe Meraq3blKa.

Ho.naxe ecru MoxHo 6utno 6u roeopuru o Heroil roHrperHoil HopMe, To raKaff
Bo3MoxHocrb B cBoro oL{epeAb 6urna 6u ycnoenofr. , l,eilcrenreluno, lo6oi uve-
roulr,rf i o6uerrrsHyto LleHHocTb aKT TolKoBaHhF ,lMeeT cBolo ocHoBy B aKTe, yqpex-

AaloqeM craryc opraHa. l loerovy HeBo3MoxHo roBopr,4Tb Heqro o sHaqeHril HeKoro
TeKcra Ao roro MoMeHTa, noKa npaBonpuMeHrrenuHsti opraH He no.qBepr rotlKoBa-

Hr4hc oror reKcr. Ho H sro rojtKoBaHhe onqrb-TaKh Bbtpaxaercfl c noMou-\bo reKcra.

CneAoearelbHo, HeBoSMo)KHo 3HaTb o6uerri leHoe coAepxaHile Ao Toro, rar Herui
npaBonpnMeuure.nuHuil opraH He ucroJrKoBan ero coAepxaHhe. Bropofr aKT ToJtKo-

BaHhfl BHOBb BblpAKaeTCff C nOMOU-lbn TeKCTa, o Tot{HoM 3HaqeHilu KoToporo onflTb
HSBO3MO)KHO CKa3arb qrO-TO o6rerruaHoe Ao Toro, <ar nerufr gpyroil opraH He

BblcKaxeTcrr Ha sToT cqeT, H r. A. Ecnm nphHl!i ln TeKcTyaIbHoi HeonpegeneHHocTll
BepeH, TO COBep[xeHHO HSBO3MOXHO npufirU r gefrCrenTeIbHO ayTeHTht]HOMy TOn-

KoBaHhlo. 14nuur cIoBaMH, pearhcrllqecKaq reopilq rorKoBaHur BeAer K perpeccy

e 6ecroHe.{Hocrb.
Ecnu xe AaHHae reophs 6es xa<rx-nn6o npe4ocropoxHocreft npucrynaer K Ae-

MoHcTpaqHH coAepxaHHF HopMaThBHblX BblcKasblBaHhft, cOsAaHHblX opraHaMil,

To oHa 6yger roBopnTb KoHKperHo o rex hlth r/Hbtx aKTax ayreHTutlHoro rotlKoBa-

nrn. l- lpasnjrbHocrb 14 Bo3MoxHocrb noABepFHyrb npoBepKe Ha npaBHnbHocrb 3To
yrBepxAeHhe 3aBhcfiT oT TeopHr4 aHaIhTr4LrecKoro AoKTpLiHaIbHOTO TOJIKOBaHHR.

CeuanrnqecKqil oMnt,tph3M HMnfihr-{t4THo o6pncosutsaer B o6ulrx qeprax raKoe

ToJtKoBaHHe, Ho Bce crpoeHue cavoil Teophr crpeMhrcn noKa3arb HeBo3Mo)KHccrb

ororo ronKoBaHHF. Aaxe eclu 6u pearucrr4tlecKan TeopHF ToJlKoBaHHff Hh{e,qa He-

rnfi npegnaer, oHa HhKoFAa He cMoma 6u ero no3Harb r rev 6onee Fotsopt'{Tb o Hgr.t.

EcnH ocnoeononaraloulhe regficbl peanrcrhLtecroil reopr!{ To;lKoEa:-if'1fl" 3€3-

nh3M B TOJIKOBaHn4 H .qgfiphHanuHUil Cxenrhqg3M MOryT SUrs C6CCH33a-> a-t

BCe paBHO He HMeOT npeAMeTa, nocKonbKy HeT HHqeFO, KpCt!3 J'i l{ '  3i+51!: -r,-3-=-

Hnn VnV HeonpegefieHHblX TeKCTOB. EC-nU AanUafl Teopk{c ece xe HrJ?g:::€:v- " 
-:



ilPABO 14 Ero 'G{TEPnPETATII4I4

yKa3aHHb | rnpeAMeTecTbCou t4oJ ]o rhnnoAqnHeHhg .HoerocoBepueHHoHeno3Bo-
nfeT AOKa3aTb HeBO3MOXHOCTb no3HaHhtl l '1 t43yqeHrfl uHgtx o6rterroB', f iMeHyeMblx

<<npaBoM)).EclrpealrcTrt{ecKa'lTeopLlffToJlKoBaHilFnpaBuJIbHocKoHcTpyt/poBala
cBoe rccj]eAOBaTenbcKoe nojle, ro efr cne,nyeT SaHtlTbctl eMnhpilqecKhMt'l vlccJ]eAo-

BaHh ' lMh 'Hos leueHroBTaKhX, " "n "gou"nu i l n ra ro rAaHe6unoaAaHno i lTeop t , l h '
a MeToAonorr4qecKfie ocHoBaHilt l 3Tt/x t/tccfleAoeaHUfi ne 6unr o6osHa'{eHUl 'U'axe

B caMbtx o6ulux qeprax' Ecnr 6ot AaHHafl Teophq Bce xe Morna tiMerb B KallecrBe

cBoeTonpeAMeTaaKTb lay reHT t / t {HoFoToJ |KoBaHh ' l ,KoTopb |eoHapaccMaTphBaeT
KaK eAhHcrBeHHbre KoHcl4TyrhBHbre eneMeHTbl (npaBoBblx nopqAKoB>, To 9Ta Te-

op i l qAo ' |XHa6u tna6s tgany t tua tbc f iTeKc ryanuno i l cevan rn ro i l .HoonanpuxoA t , lT
r o60cHoeaHhrc HeBO3MOXHOCT'I 06rerri laHoro 3HaHhF O 3HarleHhh' Eclt ' t 6ut pe-

a'.rr4crhqecK"" ,"op"" ToJrKoBaHhfl 6utna 6ut r,lctrHHoil, eft npr'lrunocu 6ut ocrarbctl

uevoi l .
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